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PUBLISH. 


See “Publication.” 


“Publish” is defined as to issue; to make 
known what before was private; to put into 
circulation; the idea of publicity, of circula- 

tion, of intended distribution. United States 
v. Williams (U. 8.) 3 Fed. 484, 486. 


“Publish” primarily means to make 
known, so that, where a notice is required to 
be published in a newspaper, printed in 
German, the notice must also be in German. 
When printed in English, it would be merely 
printed, not published. Sta e v. City of Or- 
ange, 22 Atl. 1004, 1005, 54 N. J. Law (25 
Vroom) 111, 14 L. R. A. 62. 


— — — — 
— —— — — — — 


The guaranty in Const. art. 1. § 8, pro- 
viding that every citizen may speak. write, | 
and publish his sentiments upon all sub- 
jects, does not give to the citizen the right 
to murder; nor does it give him the right to 
advise the commission of that crime by oth- 
ers. What it does permit is liberty of action 
only to the extent that such liberty does not 

interfere with or deprive others of the equal 

right. In the eye of the law, each citizen 

has an equal right to live and to act, and to 
| enjoy the benefits of the laws of the state 
under which he lives; but no one has the 
Tight to use the privileges thus conferred in 
such a way as to murder his fellow citizens, 
and one who imagines he has labors under 
a serious misconception, not only. of the true 
meaning of the constitutional provision re- 
ferred to, but of his duties and oblizations to 
his fellow citizens and to the state itself. 
Thus the publication of an article in an an- 
archistic paper inciting a murder is not with- 
in the protection conferred by such provision. 
People v. Most, 75 N. Y. Supp. 591, 592, 71 
App Div. 160. 
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PUBLISHER. 


“Publisher” is defined in Bouvier’s Law 
Dictionary “as one who, by himself or his 
agent, makes a thing publicly known; one 
engaged in the circulation of books, pam- 
phlets, or other papers.” Le Roy v. Jamison 
(U. S.) 15 Fed. Cas. 373, 376. 


A publisher is one who makes anything 
publicly known. as such is its meaning in 
reference to publication of a libel. Sproul v 
Pillsbury, 72 Me. 20, 21. 


Manager synonymous, 
See Manager.“ 


As manufacturer. 
See “Manufacturer.” 


As printer. 


The publisher of a paper is ordinarily a 
printer, in the sense of being the person for 
whom, as principal, and by whose servants, 
the paper is printed, and is thus held synony- 
mous with “printer,” so that an affidavit 
of the publication of a summons made by a 
publisher is a sufficient compliance with Civ. 
Code Proc. § 415, requiring the affidavit to 
be made by the printer, or the foreman or 
the principal clerk. People v. Thomas, 36 
Pac. 9, 10, 101 Cal. 571 (citing Sharp v. 
Daugney, 33 Cal. 505, 513; Bunce v. Reed [N. 
.] 16 Barb. 347: Menard v. Crowe, 20 Minn. 
448, 452 [Gil. 402]: Kipp v. Cook, 46 Minn. 
535, 537, 49 N. W. 257). 


As proprietor. 


The word “proprietor,” used in connec- 
tion with a country weekly newspaper, has 
been held synonymous with “publisher” 
within the meaning of a statute (Code Iowa, 
§ 2620) requiring the affidavit of the publi- 
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cation of a legal notice to be made by the 
publisher of the paper. Palmer v. McCor- 
mick (U. S.) 28 Fed. 541, 544 


Publisher ef libel. 


He is the publisher of a libel who, either 
of his own will, or by the persuasion or dic- 
tation ef another, executes the same in any 
of the modes pointed out as constituting a 
libel; but, if any one by force or threats is 
compelled to execute such libel, he is guilty 
of no effense. Pen. Code Tex. 1895, art. 725. 


PUEBLO. 


See “Mexican Pueblo.” 


The term “pueblo,” in its ordinary sig- 
nification, means people or population, but 
is used in the sense of the English word 
„town.“ It has the indeflniteness of that 
term, and, like it, is sometimes applied to a 
mere collection of individuals residing at a 
particular place—a settlement or village as 
well as to a regularly organized municipal- 
ity. Trenouth v. City and County of San 
Francisco, 100 U. S. 251, 25 L. Ed. 626 (citing 
Grisar v. McDowell, 73 U. S. (6 Wall.) 363, 
18 L. Ed. 863). 


A grant to a pueblo in Mexican law did 
not constitute a private land grant in the 
sense which took title out of the state. It 
was the mere vesting in the pueblo—a politi- 
cal subdivision of the state—of the use of the 
land in trust for the benefit of the inhabit- 
ants thereof, and with power, as the repre- 
sentatives of the state, to make grants which 
should vest the title in private ownership of 
solares or house lots. These grants did not 


_ deprive the state from thereafter making: 


technical private land grants vesting the title 
in natural persons. United Land Ass’n v. 
Knight, 24 Pac. 818, 827, 828, 85 Cal. 448. 


Pueblos, under the Mexican law, were 
simply part of the political government of the 
country, and, as political agencies, the state 
succeeded to control over them upon the 
change of government. Whatever property 
they had, incidental to their existence as pueb- 
los, was held as a municipal trust for the 
public use of the pueblo. As such agencies, 


the state was under no obligation to continue | 


their existence. In the exercise of her sover- 
eign power, she could have abolished them 
altogether, or have incorporated them into 
her own scheme of government, as municipal- 
ities, with such powers and restrictions as 


she might see fit to impose upon them. City 
of Monterey v. Jacks, 73 Pac. 436, 441, 139 


Cal. 542. 


PUEBLO INDIANS. 


The Pueblo Indians are not included 
within the meaning of Act June 30, 1834, de- 
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claring that every person who makes a set- 
tlement on any lands belonging, secured, or 
granted by treaty to any Indian tribe is liable 
to a penalty, etc., as they are Indians only in 
feature, complexion, and a few of their hab- 
its. United States v. Joseph, 94 U. & 614, 
617, 24 L. Ed. 295. 


PUFFER. 


A “puffer,” in the strict meaning of the 
word, is a person who, without having any 
intention to purchase, is employed by the 
vendor at an auction to raise the price by fic- 
titious bids, thereby increasing the competi- 
tion among the bidders, while he himself is 
secured from risk by a secret understanding 
by the vendor that he shall not be bound by 
his bids. The employment of a puffer is a 
fraud on the real bidders which will relieve 
the highest bidder from any obligation to 
complete his contract. Peck v. List, 23 W. 
Va. 338, 375, 48 Am. Rep. 398. 


A puffer is a person who attends an auc- 
tion and bids for the purpose of inflating the 
value of the property, in behalf of those in- 
terested in the sale, with no desire to pur- 
chase the property. Such person is some 
times referred to as a “‘by-bidder,” “capper,” 
“decoy duck,” “white bonnet,” “sham bidder.” 
McMillan v. Harris, 35 S. E. 334, 335, 110 Ga. 
72, 48 L. R. A. 845, 78 Am. St. Rep. 93. 


PUIS DARREIN CONTINUANCE.. 


A plea puis darrein continuance, in the 
common-law system, was a pleading which 
set up some matter of defense that had 
arisen after plea, and before replication, or 
after issue joined. City of Chattanooga v. 


| Neely, 37 8. W. 280, 281, 97 Tenn. 514. 


A plea puis darrein continuance is a 
pleading of facts occurring since the last 
stage of the suit, whatever that stage may 
be, provided it precedes the trial. This plea, 
if sustained, may abate the particular suit 
without affecting the right, or it may go to 
the merits and defeat the right of action. A 
plea of this kind is always pleaded by way 
of substitution for the former plea, on which 
no proceeding is afterward had. Waterbury 
v. McMillan, 46 Miss. 635, 640. 


A plea of puis darrein is in substitution 
of all previous pleas, and is always pleaded 
by way of substitution. It may be either in 
bar or abatement. Woods v. White, 97 Pa. 
222, 227. 


PULL. 


In a statement that persons who were 
around the criminal section of the district 
court witnessed a striking illustration of 


PULLICAN 


what it is to be “possessed of a pull,” and 
that the same persons were also given an il- 
lustration of how easy it is for a man to 
keep out of the penitentiary if the pull is 
worked for all it is worth, the phrase pos- 
sessed of a pull“ is, to speak strictly, without 
an intelligible meaning, and is, in any event, 
so doubtful and uncertain that it cannot be 
applied as imputing that the court was cor- 
rupt, with any greater certainty than it may 
be said to refer to some other person or per- 
sons, or to actions or motives erroneous and 
improper, but not corrupt. Percival v. State, 
64 N. W. 221, 223, 45 Neb. 741, 50 Am. St. 
Rep. 568 (approved in Rosewater v. State, 
66 N. W. 640, 641, 47 Neb. 630). 


PULLICAN. 


A pullican is an instrument formerly 
used for extracting teeth by main force. It 
frequently brought with them a part of the 
jawbone. In re Hunter, 60 N. C. 872, 373. 


PULSATORY CURRENT. 


A pulsatory current is one caused by sud- 
den or instantaneous changes of electrical in- 
tensity. Dolbear v. American Bell Telephone 
Co., 8 Sup. Ct. 778, 781, 126 U. 8. 1, 31 L. Ed. 
863. 


PUNCTUATION. 
See Mark of Punctuation.” 


PUNISH. 


“To punish” means to impose a penalty 
upon; to afflict with pain or loss or suffering 
for a crime or fault; to inflict a penalty for 
an offense upon the offender; to impose a 
penalty for the commission of crime. Brad- 
ley v. State, 86 S. E. 630, 631, 111 Ga. 168, 50 
L R. A. 691, 78 Am. St. Rep. 157. 


PUNISHABLE, 


The word “punishable,” as used in stat- 
utes which declare that certain offenses are 
punishable in a certain way, means liable to 
be punished in the way designated. It does 
not mean must be punished.” State v. Neu- 
ner, 49 Conn. 232, 233; People v. Keating, 16 
N. Y. Supp. 748, 750, 61 Hun, 260; Smith v. 
Commonwealth, 37 S. W. 586, 587, 100 Ky. 
133; State v. Mayberry, 48 Me. 218, 235, 
236; United States v. Watkinds (U. 8.) 6 
Fed. 152, 160; Miller v. State, 58 Ga. 200, 
203; People v. Murphy, 57 N. E. 820, 821, 185 
NL 623. The fact that a recommendation to 
mercy may reduce the punishment otherwise 
prescribed does not take the offense out of 
the operation of a general provision as to of- 
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fenses punishable by imprisonment exceed- 
ing certain limits. Miller v. State, 58 Ga 
200, 203. 


Within the Code, providing that such of- 
fenses as are punishable with death or con- 
finement in the penitentiary are felonies, the 
word “punishable” refers to offenses which 
may be punished by confinement in the peni- 
tentiary, and not to those only which must be 
so punished. Benton v. Commonwealth, 16 
S. B. 725, 89 Va. 570; People v. Hughes, 32 
N. H. 1105, 1106, 137 N. Y. 29. 


The word “punishable,” in Laws 1897, p. 
69—the indeterminate sentence law—relat- 
ing to criminal cases where defendant is on 
trial for a felony punishable by confinement 
in the State Prison, applies only to those 
crimes which actually are, and not which 
may be, punished by confinement in the State 
Prison. Hicks v. State, 50 N. E. 27, 28, 150 
Ind. 293. 


The word “punishable,” in Rev. St. 
6830, making it criminal for any person to 
verbally accuse any other person of a crime 
punishable by law, with intent to extort, etc., 
is not descriptive of a crime, but only oper- 
ates to limit the subject-matter of the accusa- 
tion to those acts which come within the pen- 
alties of the criminal laws of the state. 
Mann v. State, 26 N. Ð. 226, 227, 47 Ohio St. 
556, 11 L. R. A. 656. 


PUNISHABLE WITH IMPRISONMENT. 


The provision of a charter, and an ordi- 
nance passed thereunder, providing that the 
town council might provide for the punish- 
ment of offenders against ordinances, and 
that it should be competent for the magis- 
trate before whom any offender had been 
tried to direct that he be committed to the 
county jail until he pay the fines, forfeitures, 
and costs which were recovered or adjudged 
against him, is not in violation of a provision 
of the Constitution prohibiting a justice of 
the peace from trying any person, except as a 
court of inquiry, for an offense punishable 
with imprisonment or death. In such case it 
could not properly be said the offense was 
punishable with imprisonment, but rather 
that the imprisonment was a mere means of 
collecting the fine, and incident thereto. Ex 
parte Bollig, 31 Ill. 88, 96. 


“Punishable” means Hable to punish- 
ment, and the expression “punishable with 
imprisonment for life,” in Gen. St. c. 160, § 1, 
providing that murder committed in the com- 
mission of, or attempt to commit, any crime 
punishable with death or imprisonment for 
life, is murder in the first degree, is broad 
enough to include every crime for which, on 
conviction, the guilty party is Hable to such 
imprisonment. Commonwealth v. Pember- 
ton, 118 Mass. 36, 42. 


PUNISHMENT 


PUNISHMENT. 


See “Corporal Punishment”; “Cruel and 
Unusual Punishment’; “Cumulative 
Punishment”: “Infamous Punish- 
ment”; “Same Punishment”; “Un- 
usual Punishment.” 

Commutation of, see “Commute—Com- 
mutation.” 


Punishment is the penalty for the trans- 
gression of the law. People v. Court of Ses- 
sions, 19 N. Y. Supp. 508, 510 (citing Whart 
Law Lex.); State v. Smith, 7 Conn. 428, 431. 


“Punishment” is synonymous with ‘“‘pen- 
alty.” And liability“ and “forfeiture” are 
synonymous with “punishment,” in connec- 
tion with crimes of the highest grade. The 
punishment or penalty is fixed by the law de- 
fining and inhibiting the criminal act. Feath- 
erstone v. People, 62 N. E. 684, 687, 194 III. 
325 (citing Beggs v. State, 122 Ind. 54, 23 N. 
E. 693; United States v. Reisinger, 128 U. S. 
398, 5 Sup. Ct. 99, 32 L. Ed. 480). 


The terms “penalty” and “punishment” 
are frequently used as synonyms of each oth- 
er. Thus, Webster defines “punishment” as 
pain, suffering, or loss inflicted on a person 
because of a crime or offense. State ex rel. 
Reid v. Walbridge, 24 S. W. 457, 458, 119 Mo. 
383, 41 Am. St. Rep. 663. 


Rev. St. § 1290 [U. S. Comp. St. 1901, p. 
916]. allowing a soldier discharged from serv- 
ice, except by way of “punishment for an of- 
fense,” transportation and subsistence from 
tbe place of his discharge to that of his en- 
listment, means a discharge as a punishment 
inflicted by the judgment of a court-martial 
or otber military authority for a specific of- 
fense, and not a discharge for unfitness for 
service and general bad character, and hence 
a soldier discharged for the latter cause is 
entitled to transportation and subsistence, 
ete. United States v. Kingsley, 11 Sup. Ct 
286, 287, 138 U. S. 87, 34 L. Ed. 896. 


The terms “conviction” and “punish- 
ment” each have a well-settled legal mean- 
ing, and are used in the law to designate 
certain stages and incidents of a criminal 
prosecution; and when the Legislature de- 
clared, in Laws 1893, p. 60, that for a viola- 
tion of bis official duty a county treasurer 
should, on conviction thereof, be punished, it 
manifestly intended that the proceedings 
against him should be on the criminal, and 
not the civil, side of the court. Ex parte 
Howe, 37 Pac. 536, 537, 26 Or. 181. 


Under Revenue Act, §§ 287, 288, provid- 
ing that, for the offenses therein described, 
a person found guilty may be removed from 
office, the penalties which might be imposed 
under such section constituted “punishment,” 
in the sense in which that word is used in Cr. 
Code, § 208, providing that every person hold- 
ing any public office who shall be guilty of 
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any palpable omission of duty, malfeasance, 
etc., where no special provision shall have 
been made for the punishment thereof, shall 
be fined, etc., and may be removed from his 
office. Gunning v. People, 86 III. App. 174, 
178, 180 (quoting Cent. Dict.). 


The punishment or penalty is fixed by 
the law defining and inhibiting the criminal 
act. The sentence is the final determination 
of the criminal court—the pronouncement by 
the judge of the penalty or punishment as 
the consequence to the defendant of the fact 
of his guilt. Featherstone v. People, 62 N. 
E. 684, 687, 194 III. 325. l 


Civil relief. 


The word “punishment,” as used in act 
for the prohibition and punishment of trans- 
actions which are calculated to lessen compe- 
tition in trade, or to influence the price of 
either imported or domestic articles, would 
include civil relief to the injured person 
against the wrongdoer. State v. Schlitz 
Brewing Co., 59 S. W. 1033, 1039, 104 Tenn. 
715, 78 Am. St. Rep. 941. 


Deprivation of civil or political right. 


The deprivation of any civil right for 
past conduct is punishment for such conduct. 
State ex rel. Reid v. Walbridge, 24 S. W. 457, 
458, 119 Mo. 383, 41 Am. St. Rep. 645. 


In holding that a law requiring a test 
oath that a person taking the oath had not 
engaged in rebellion against the United 
States, assisted or aided its enemies, etc., as 
a condition of his right to exercise the privi- 
leges of a minister of the gospel, was the in- 
fliction of a “punishment,” as the term is un- 
derstood in the law relative to ex post facto 
laws, the court say: “The deprivation of any 
rights, civil or political, previously enjoyed, 
may be punishment; the circumstances at- 
tending and the causes of the deprivation de 
termining this fact. Disqualification from 
the pursuit of a lawful avocation, or from 
positions of trust, or from the privilege of 
appearing in the courts, or acting as an exec- 
utor, administrator, or guardian, may also, 
and often has been, imposed as punishment. 
We do not agree with the counsel of Missouri 
that to punish one is to deprive him of life, 
liberty, or property, and that to take from 
him anything less than these is no punish- 
ment at all. The theory upon which our 
political institutions rest is that all men have 
certain inalienable rights; that among these 
are life, liberty, and the pursuit of happiness, 
and that, in the pursuit of happiness, all 
avocations, all honors, all positions, are alike 
open to every one; and that, in the protection 
of these rights, all are equal before the law. 
Any deprivation or suspension of any of 
these rights for past conduct is punishment, 
and can be in no otherwise defined. Some 
punishments, says Blackstone, consist in 
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exile or banishment, by abjuration of the | Chiles v. Drake, 59 Ky. (2 Metc.) 146, 147, 74 
realm or transportation; others, in loss of Am. Dec. 406; Murphy v. Hobbs, 5 Pac. 119, 
liberty by perpetual or temporary imprison- | 123, 7 Colo. 541, 49 Am. Rep. 366; Louisville 
ment. Some extend to confiscation by for- & N. R. Co. v. Kelly’s Adm'x, 38 S. W. 82, 
feiture of lands or movables, or both, or of 854, 100 Ky. 421; Roth v. Eppy, 80 III. 283, 
the profits of lands for life; others induce a 287; Claiborne v. Chesapeake & O. Ry. Co., 
disability of holding offices or employments, 33 S. E. 262, 263, 46 W. Va. 363. Such dam- 
being heirs, exetutors, and the like.” Cum- ages are sometimes called “smart money.“ 
mings v. State of Missouri, 71 U. S. (4 Wall.) Springer v. J. H. Somers Fuel Co., 46 Atl. 
27, 320, 18 L. Ed. 356. 370, 371, 196 Pa. 156; Lake Shore & M. S. 

Ry. Co. v. Prentice, 13 Sup. Ct. 261, 263. 147 

Fine. U. S. 101, 37 L. Ed. 97. 


The word “punishment,” as used in a 
5 5 y Punitive damages are damages over and 
verdict stating that the jury find the defend- | above such sum as will compensate a person 


ant eal oF ha aati 5 hae assess for his actual loss. Miller v. Donovan, 39 
UV. State. 23 N f. J. T. Supp, 820, 824, 16 Mise. Rep. 453; 
. 12 1 ees T RIELS . | Murphy v. Hobbs, 5 Pac. 119, 123, 7 Colo. 

' : 541, 49 Am. Rep. 366; Springer v. J. H. 


Forfeiture. s Fuel Co., 46 Atl. 370, 371, 196 Pa. 


See “Forfelt—Forfeiture.” 


s 


Punitive damages are sometimes spoken 

Revocation of license. of as “vindictive damages” and “exemplary 
The revocation of a liquor license by a | damages.” They are sometimes referred to 
municipal court is not a “punishment,” within | 88 “smart money” and “blood money.” They 
the meaning of that word in the clause of a are called “punitive damages” because of the 
Constitution defining the limit of the juris- i theory that such damages will act as a sort 
diction of justices of the peace as to punish- | of punishment of the defendant for such 
ment. It is not a punishment in that sense Wrongdoing; not only as a punishment for 
of the word. The license is a mere privilege | Past wrongdoing, but to deter the defendant 
conferred to pursue a business peculiarly and others in similar business from repeat- 


subject to police regulation and control. ing such wrongdoing in the future. Oliver 


While the revocation by the court follows 5. Columbia, N. & L. R. Co, 43 S. E. 307, 
the conviction, as a consequence of the 520; 65 S. C. 1. 

violation of an ordinance, it has no more “Punitive,” “vindictive,” and “exem 
the purpose and effect of punishment than plary“ damages are all synonymous terms. 
if the license were revoked by the mayor or Loufsville & N. R. Co. v. Kelly’s Adm'r, 19 
city council, neither of whom would have Ky. Law Rep. 69, 78, 38 S. W. 852, 100 Ky. 
the power to impose punishment for the of- 421. 

fense. There is a plain distinction between 

such withdrawal of special privilege, which Punitive damages are awarded to punisb 
has been abused, the termination of a mere a defendant for his evil intent and motive in 
license, and the penaliy which the law im- doing an unlawful act. Fuller v. Redding, 
poses as a punishment for the crime. The 16 Mise. Rep. 634, 636, 637, 39 N. X. Supp. 
constitutional provision limiting the jurisdic- ; 109. 

tion of justices of the peace by the measure 
of punishment which may be imposed has 
no reference to any such incidental conse- | 
quences. State v. Harris. 52 N. W. 387. 388, | 
50 Minn. 128. 


Punitive damages are those given in ad- 
dition to compensation for a loss sustained, 
in order to punish and make an example of 
the wrongdoer, Reid v. Terwilliger, 22 N. 
E. 1091, 1092, 116 N. Y. 530; Bank of Palo 
Alto v. Pacific Postal Tel. Cable Co. (U. 8.) 


PUNISHMENTS NOT CORPOREAL. 


Punishments not corporeal are fines, for- 
feitures, suspensions, or deprivations of some 
political or civil rights: deprivation of of- 
fice, and being rendered incapable to hold | 
office. State v. Grant, 79 Mo. 113, 129, 49 
Am. Rep. 218 (quoting 2 Bouv. Law Dict.); 
State ex rel. Reid v. Walbridge, 24 8. W. 
457, 458, 119 Mo. 383, 41 Am. St. Rep. 663. 


PUNITIVE DAMAGES. 


103 Fed. 841, 847; Roza v. Smith (U. S.) 65 
Fed. 592, 596; Times Pub. Co. v. Carlisle 
(U. S.) 94 Fed. 762, 767, 36 C. C. A. 475; 
Warner v. Southern Pac. Co., 45 Pac. 187, 
189. 113 Cal. 105, 54 Am. St. Rep. 327; Nixon 
v. Rauer (Cal.) 66 Pac. 221, 222; Mononga- 
hela Nav. Co. v. United States, 13 Sup. Ct. 
622, 626, 148 U. 8. 312, 37 L. Ed. 463; Lake 
Shore & M. S. Ry. Co. v. Prentice, 13 Sup. 
Ct. 261, 263, 147 U. 8. 101, 37 L. Ed. 97; 
Murphy v. Hobbs, 5 Pac. 119, 123, 7 Colo. 
541, 49 Am. Rep. 366; Yazoo & M. V. R. Co. 
v. White, 33 South. 970, 82 Miss. 120; Me- 


“Punitive” damages are the same as Knight v. Denny, 47 Atl. 970, 971, 198 Pa. 
“vindictive” and “exemplary” damages 323; Limbeck v. Gerry, 39 N. T. Supp. 85, 
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104, 15 Misc. Rep. 663; Holmes v. Jones, 41 
N. E. 409, 411, 147 N. Y. 59, 49 Am. St. Rep. 
646; Atchison, T. & S. F. R. Co. v. Watson, 
15 Pac. 877, 888, 37 Kan. 773. Such damages 
rest on the right to punish, and not the right 
of the injured party to compensation for a 
wrong done. French v. Deane, 36 Pac. 609, 
612, 19 Colo. 504, 24 L. R. A. 387; Costich 
v. City of Rochester, 73 N. T. Supp. 835, 838, 
68 App. Div. 623. 


In actions of tort, where gross fraud, mal- 
ice, oppression, or wanton, willful, or reckless 
conduct, or criminal] indifference to civil obli- 
gations affecting the rights of others, ap- 
pear, or where legislative enactment author- 
izes it, the jury may assess punitive dam- 
ages. Claiborne v. Chesapeake & O. Ry. Co., 
33 S. E. 262, 263, 46 W. Va. 363; Holmes v. 
Jones, 41 N. E. 409, 411, 147 N. T. 59, 49 Am. 
St. Rep. 646; Times Pub. Co. v. Carlisle, 94 
Fed. 762, 767, 36 C. C. A. 475. Punitive dam- 
ages are damages where a person acts will- 
fully and maliciously to the injury of an- 
other. McKnight v. Denny, 47 Atl. 970, 971, 
198 Pa. 323; Limbeck v. Gerry, 39 N. Y. 
Supp. 95, 104, 15 Misc. Rep. 663. Punitive 
damages are damages which may be award- 
ed where a man wantonly, maliciously, or 
with utter disregard commits a trespass. 
Benscoter v. Long, 27 Atl. 674, 677, 157 Pa. 
208. Exemplary, punitive, and vindictive 
damages are allowed in theory when a tort 
is aggravated by evil motive, actual malice, 
deliberate violence, or oppression or fraud. 
Springer v. J. H. Somers Fuel Co., 46 Atl. 
370, 371, 196 Pa. 156; Louisville & N. R. Co. v. 
Ray, 46 S. W. 554, 555, 101 Tenn. 1. Exem- 
plary or punitive damages, being awarded 
not by way of compensation to the sufferer, 
but by way of punishment to the offender 
and as a warning to others, can be awarded 
only against one who has participated in the 
offense. Lake Shore & M. S. Ry. Co. v. 
Prentice, 13 Sup. Ct. 261, 263, 147 U. S. 101, 
37 L. Ed. 97: Day v. Woodworth, 54 U. S. (18 
How.) 363, 371, 14 L. Ed. 181, 185; Sheldon 
v. Baumann, 19 App. Div. 61, 45 N. T. Supp. 
1016; Limbeck v. Gerry, 39 N. T. Supp. 95, 
104, 15 Misc. Rep. 663; Voltz v. Blackmar, 
64 N. Y. 410, 444; Costich v. City of Roches- 
ter, 73 N. Y. Supp. 835, 838, 68 App. Div. 
623; Milwaukee & St. P. R. Co. v. Arms, 91 
U. S. 489, 23 L. Ed. 374; Peoria Bridge 
Ass’n v. Loomis, 20 III. 235, 71 Am. Dec. 263. 


Punitive damages are only permissible 
when “the illegal act for which redress is 
sought is not only tortious, but is dictated 
by malice or evil intent, or is attended with 
circumstances of intentional oppression, in- 
sult, or outrage.” Atchison, T. & S. F. R. 
Co. v. Watson, 15 Pac. 877, 880, 37 Kan. 773. 


Punitive damages are those damages 
which may be awarded in actions of tort 
founded on the malicious or wanton miscon- 
duct of the defendant, er upon such neglect 
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as is equivalent to malicious or wanton mis- 
conduct. Maisenbacker v. Society Concor- 
dia, 42 Atl. 67, 69, 71 Conn. 369, 71 Am. St. 
Rep. 218 (citing St. Peter’s Church v. Beach, 
26 Conn. 355; Welch v. Durand, 36 Conn. 
182, 4 Am. Rep. 55; Burr v. Town of Ply- 
mouth, 48 Conn. 460). 


Punitive damages can only be awarded 
against one who has participated in the of- 
fense. Nixon v. Rauer (Cal.) 66 Pac. 221, 
222; Warner v. Southern Pac. Co., 45 Pac. 
187, 189, 118 Cal. 105, 54 Am. St. Rep. 337; 
Bank of Palo Alto v. Pacific Postal Tel. 
Cable Co. (U. S.) 103 Fed. 841, 847; Lake 
Shore & M. S. Ry. Co. v. Prentice, 18 Sup. 
Ct. 261, 263, 147 U. S. 101, 37 L. Ed. 97, 101. 
See, also, Caldwell v. New Jersey Steamboat 
Co., 47 N. Y. 282; Fisher v. Metropolitan 
Elevated Ry. Co., 34 Hun, 433, 437; Muckle v. 
Rochester Ry. Co., 79 Hun, 32, 38, 29 N. Y. 
Supp. 732, 736; Costich v. City of Roches- 
ter, 73 N. Y. Supp. 835, 838, 68 App. Div. 623; 
Vanderbilt v. Richmond Turnpike Co., 2 N. Y. 
(2 Comst.) 479, 51 Am. Dec. 315; Cleghorn v. 
New Tork Cent. & H. R. R. Co., 56 N. T. 
44, 47, 15 Am. Rep. 375, 377. 


PUNITORY DAMAGES. 


“Punitory damages,” as distinguished 
from “actual damages,” are given by way of 
punishment or example, when it is found 
that the acts of the defendant tending to the 
injury of the plaintiff are willful, wanton, or 
malicious. Grace v. McArthur, 45 N. W. 518, 
521, 76 Wis. 641. 


The term “punitory damages” is used 
to designate damages in excess of compensa- 
tory damages, which are allowed as a pun- 
ishment of the wrongdoer. It is synony- 
mous with the terms “exemplary,” “vindic- 
tive,” and “punitive” damages. Murphy v. 
Hobbs, 5 Pac. 119, 123, 7 Colo. 541, 49 Am. 
Rep. 366. 


Punitory damages are such as may be 
awarded only when the wrong is shown to 
be malicious, and are to be assessed by the 
jury in their sound discretion, without bias 
or feeling, according to the malignity shown, 
and in such reasonable sum as will tend to 
prevent future evils of like kind and degree. 
Wimer v. Allbaugh, 42 N. W. 587, 588, 78 
Iowa, 79, 16 Am. St. Rep. 422. 


PUPIL. 


“Pupil” as used in Rev. St. 55 2762, 2767, 
providing that the expenses of maintenance 
of the blind, deaf, and dumb may be recov- 
ered from the parents, etc., of the pupils, the 
word pupils“ should be limited to persons 
in attendance at such institutions, notwith- 
standing the act also names the hospital for 
the insane, since an inmate of an insane 
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asylum is not a “pupil” within the meaning 
of the word as used in the statute. Mar- 
shall County Com’rs v. Burkey, 27 N. E. 
1108, 1109, 1 Ind. App. 565. 


PURCHASE. 
See “Cash Purchase’; “Certificate of 
Purchase”; “Compulsory Purchase”; 


“Conditional Purchase”; ‘Title by 
Purchase”; “Words of Purchase.” 


Purchase is called “the possession of 
lands and tenements that a man hath by 
his own deed or agreement, unto which pos- 
session he cometh, not by title of descent 
from any of his ancestors or cousins, but by 
his own deed.” H. C. Frick Coke Co. v. 
Laughead, 52 Atl. 172, 174, 203 Pa. 168 (quot- 
ing Litt. § 12). 


“Purchase” means the acquisition of 
property by a party's own act, as distinguish- 
ed from acquisition by act of law. Kinne v. 
Kinne (N. Y.) 45 How. Prac. 61, 65 (citing 
Burrill, Law Dict. 842; Steph. Comm. 355; 
4 Kent, Comm. 373). 


In law, the acquisition of land by any 
lawful act of the party, in contradistinction 
to acquisition by operation of law, is a pur- 
chase, and it includes title by deed, by mat- 
ter of record, and by devise. Cobb v. Webb, 
64 S. W. 792, 793, 26 Tex. Civ. App. 467. 


“Purchase,” in its most enlarged sense, 
includes all lawful acquisition to real es- 
tate by any means whatever except by des- 
cent.“ Watson v. Donnelly (N. Y.) 28 Barb. 
653, 658 (quoting 2 Bl. Comm. 241); Starr v. 
Hamilton (U. S.) 22 Fed. Cas. 1107, 1111; 
City of Enterprise v. Smith, 62 Pac. 324, 325, 
62 Kan. 815. 


“Acquisition by purchase” includes every 
mode of taking title except descent or in- 
heritance. Stamm v. Bostwick (N. .) 40 
Hun, 35, 88 (citing Hall v. Hall, 81 N. T. 
134). 


Purchase,“ in the enlarged and techni- 
cal sense, may be defined to be a lawful ac- 
quisition of real estate by any means what- 
ever except descent. Porter v. Greene, 4 
Iowa (4 Clarke) 571, 575. A lessee is a pur- 
chaser as truly as he who becomes grantee 
in fee. Hence it is held that under Act 
May 8, 1854 (P. L. 1854, p. 621, § 23, subd. 
2), requiring the board of schoo) directors 
to cause suitable lots to be purchased, and 
buildings to be erected, purchased, or rent- 
ed for schoolhouses, and section 33, author- 
izing the levy of a special tax to be applied 
solely to the purpose of purchasing or paying 
for the ground and the erection of school 
buildings thereon, the levying of a special 
tax for the purpose of paying rent on a 
building to be used as a schoolhouse is au- 
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thorized. Hackett v. Emporium Borough 
School Dist., 150 Pa. 220, 226, 24 Atl. 627. 


The term “purchase,” when applied to 
real estate, means the acquisition of lands 
by other means than descent or inheritance. 
As applied to personalty, it is the acquis!- 
tion of anything for a price by the payment 
of money or its equivalent. Sale“ and ex- 
change” are used interchangeably in the law, 
and as a transmutation of property from 
one party to another in consideration of some 
price or recompense in value. By the set- 
tied rule of interpretation, in the absence of 
any expression to narrow its significance, 
the word purchase“ must be given its ordi- 
nary, well-understood meaning as accepted in 
the dally transactions of the business world, 
and that carries the right to buy for cash, 
for any equivalent agreed upon, or on the 
credit of the buyer. Berger v. United States 
Steel Corp., 53 Atl. 68, 71, 63 N. J. Eq. 800. 


Littleton defines “purchase” to be “the 
possession of lands ® which a man 
hath by his own act or agreement,” and says: 
“In this sense he who takes by gift * * * 
or by alienation is regarded by the law as a 
purchaser. Grant v. Bennett, 96 III. 513, 535. 


The term “purchase,” as used in speak- 
ing of an estate acquired by purchase, means 
an acquisition either from an ancestor or 
any other person, by deed, will, or gift, and 
not as heir at law. Priest v. Cummings (N 
X.) 20 Wend. 338, 349. 


The word purchase“ is a term whi. 
includes every mode of acquiring an estat: 
known to the law, except that by which as 
heir, on the death of his ancestor, becomes 
substituted in his place as owner by opera- 
tion of law. Falley v. Gribling, 128 Ind. 116, 
115, 116, 26 N. E. 794 (citing Webst. Diet.). 


The term “purchase,” in its general sig 
nification, and which is the legal sense of 
it, includes all modes of acquiring property 
except by descent, and it embraces a de- 
vise. McCartee v. Orphan Asylum Soc. N. 
Y.) 9 Cow. 437, 491, 18 Am. Dec. 516. 


As used in Acts 22d Gen. Assem. e. 85. 
§ 2, relating to purchase“ of lands by aliens, 
purchase includes every method of acquir- 
ing title to real estate, except by descent 
by operation of law. Bennett v. Hibbert, 
55 N. W. 93, 96, 88 Iowa, 155; Burrow v. Bur- 
row, 67 N. W. 287, 288, 98 Iowa, 400; Opel 
v. Shoup, 69 N. W. 560, 562, 100 Iowa, 407, 
37 L. R. A. 583. 


The word “purchase,” as used in Laws 
1875, e. 38, providing that aliens may inher- 
it from a citizen who has purchased and tak- 
en a conveyance to real estate, is not used 
in its popular and commercial meaning as 
equivalent with to “buy,” but in its proper 
extended legal meaning, as including every 
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mode of acquiring land except by descent. 
Stamm v. Bostwick, 25 N. E. 233, 122 N. Y. 
48, 9 L. R. A. 597. The word purchase“ 
in such law embraces only lands acquired 
by purchase, and does not apply to lands 
descended to deceased, though owned and 
held at the time of the decease, and the 
Same descends only to such heirs as are cit- 
izens. Callahan v. O’Brien, 25 N. IT. Supp. 
410, 413, 72 Hun, 216. 


There is a clear distinction which has 
always been recognized in the law of real 
property between titles acquired by real 
purchase and titles acquired by descent. 
The latter vest by operation of law. Laws 
N. V. 1845, c. 115, as amended by Laws 1874, 
c. 261, providing that those aliens who, ac- 
cording to the statutes of New York, would 
auswer to the description of “heirs.” may 
take by descent from any alien resident or 
any nuturalized or native citizen of the 
United States who has purchased and taken, 
or who shall thereafter purchase and take. 
a conveyance of real estate, gives the right 
of transmission by descent only to resident 
aliens and naturalized and native citizens, 
and attaches only to land acquired by pur- 
chase. Branagh v. Smith (U. S.) 46 Fed. 
517, 518. N 


There are two modes only of acquiring 
a title to land, namely, descent and pur- 
chase, purchase including every mode of ac- 
quisition known to the law, except that by 
which an heir, on the death of an ancestor, 
becomes substituted in his place as owner 
by the act of law. Stamm v. Bostwick, 25 
N. E. 233, 122 N. Y. 48,9 L. R. A. 597. The 
heir who takes by descent is not a purchaser 
in the eye of the law, and does not hold the 
estate by purchase. The word “purchase,” 
as used in 1 Rev. St. p. 738. § 137, declaring 
that an unacknowledged and unattested deed 
shall pot take effect as against a purchaser, 
etc., is used in its legal sense. Strough v. 
Wilder, 119 N. Y. 530, 535, 23 N. E. 1057, 
7 L. R. A. 555. 


The power of purchase given a corpora- 
tion which is prohibited from taking by de- 
vise bas been construed in its vulgar, and 
not in its legal, sense, which signifies an 
acquisition by any other mode than inherit- 
ance. Chambers v. City of St. Louis, 29 Mo. 
543, 574. 


At common law, when a party dies, 
leaving issue who are aliens, the latter are 
not deemed heirs at law, but the estate de- 
scends to those who have inheritable blood. 
But an alien may take by purchase. Orr v. 
Hodgson, 17 U. S. (4 Wheat.) 453, 4 L. Ed. 
613, The word purchase,“ in the above 
case, is used in its enlarged sense, which 
includes every other mode of acquiring prop- 
erty as distinguished from descent, and of 
course includes acquisition by devise. Jones 
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v. Minoque, 29 Ark. 637, 645 (citing 4 Kent, 
Comm. pp. 373, 374). 


“Purchase,” in its most enlarged and 
technical sense, signifies the lawful acqui- 
sition of real estate by any means whatever 
except by descent. In its more limited sense, 
“purchase” is applied only to such acquisi- 
tions of land as are obtained by trade, or 
bargain and sale, for money or some other 
valuable consideration. In common parlance, 
“purchase” signifies the buying of real es- 
tate and of goods and chattels. Purczell v. 
Smidt, 21 Iowa, 540, 546. 


The word “purchased,” in a declaration 
alleging that plaintiff purchased of defend- 
ants certain land, held to mean “bought” or 
“acquired by paying a price.” Curtis v. 
Burdick, 48 Vt. 166, 171. 


Where a defendant, claiming to be a 
bona fide purchaser of certuin estate, de 
nied notice of an incumbrance at the time 
of the purchase, it is held that the word 
purchase“ is to be understood as meaning 
when the contract for the purchase was 
made, and not as referring to the actual 
Signing, sealing and delivery of the convey- 
ance. Dean v, Anderson, 34 N. J. Eq. (7 
Stew.) 496, 504. 


Acquisition founded on consideration. 


The word “purchase,” in its popular 
sense, has the narrower signification of ac- 
quisition by voluntary act or agreement for 
a valuable consideration. City of Enterprise 
v. Smith, 62 Pac. 324, 825, 62 Kan. 815. 


Purchase,“ in a popular and confined 
sense, means acquisition by way of bargain 
and sale or other valuable consideration, or 
the transmission of property from one per- 
son to another by their voluntary act and 
agreement. founded on a valuable consider- 
ation. Cobb v. Webb, 64 S. W. 792, 793, 26 
Tex. Civ. App. 467. 


Acquisition for price in money. 


The word “purchase,” in its common 
sense, means no more than when a man gives 
money for anything. Martin v. Strachan, 
1 Wils. 66, 72. 


The definition of the word “purchase,” 
in common usuge, as a verb, as appears by 
Dr. Webster, is to buy; to obtain property 
by paying an equivalent in money. Hoyt 
v. Van Alstyne (N. Y.) 15 Barb. 568, 572. 
See, also, Hamilton v. Gray, 31 Atl, 315, 316, 
67 Vt. 233, 48 Am. St. Rep. 811. 


If a person otber than the maker or 
person under obligations to pay a note paid 
for it in money, it was a purchase and sale. 
If the consideration for the transfer of such 
note was other notes, than the transaction 
was an exchange or barter. Labaree v. 
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Klosterman, 49 N. W. 1102, 1106, 83 Neb. 


150. 


As the term purchase“ is used in ref- 
erence to negotiable paper, it means “to 
pay a certain sum for it, the standard of 
which is fixed by the agreement of the par- 
Ridgway v. National Bank of New 


ties.” 
Castle, 12 Ky. Law Rep. 216, 220. 


To “purchase” is to obtain or secure as 
one’s awn by paying or promising to pay a 
price. Cheatham v. Bobbitt, 24 S. E. 13, 


14. 118 N. C. 343. 


The word “purchased,” in an allega- 
tion that plaintiff purchased certain realty 
of defendants on reliance on certain false 
and fraudulent representations, means bought 
Curtis v. 


or acquired by paying a price. 
Burdick, 48 Vt. 166, 171. 


As bargain. 
Webster defines the verb “to purchase” 


as to bargain for, and the noun purchase“ 
The word as used in a letter 
addressed to a party, reciting that a certain 
party “comes to see you to purchase your 


as bargain. 


cattle in the eounty adjoining our pasture, 
or any ‘purchase’ he may make of you on 


this trip for joint account for us and himself 


we have authorized him to do so.” ete., 
means bargain. Halff v. O'Connor, 37 8. 
W. 238, 241, 14 Tex. Civ. App. 191. 


Barter. 


Purchase differs from barter only in 
the circumstance that, in purchasing, the 
price or equivalent given or secured is mon- 
ey. Hoyt v. Van Alstyne (N. 1.) 15 Barb. 
568, 572; Labaree y. Klosterman 49 N. W. 
1102, 33 Neb. 150. 


Champerty distinguished. 


It is said that the words „purchase“ 
and “sale” have been used indiscriminate- 
ly in connection with the term “champerty,” 


and that such use has bred confusion in the 


books, “Champerty” is defined as an agree- 
ment by one to take a suit or claim, and at 
his own expense gather in the spoils, divid- 
ing them with the owner. It does not im- 
bly a purchase. The word “purchase” 
means to buy by paying a price, and im- 
Plies a payment. A purchase is that which 
is obtained for a price in money or its equiv- 
alent. Hamilton v. Gray, 31 Atl. 315, 316. 
67 Vt. 233, 48 Am. St. Rep. 811. 


Condemnation, 


The word “purchase” was used in the 
tite of Laws 1897, c. 82, reading, “An act 
authorizing and empowering cities * * * 
to obtain * © © water by pur- 
chasing or constructing, owning and operat- 
ing water-works * * » by said cities,” in 
Its popular but restricted sense of acquisi- 
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tion of property by voluntary agreement for 
a valuable consideration, and not in its tech- 
nical or enlarged sense of acquisition by all 
means other than by descent or operation of 
law. Consequently, the title of the act did 
not express the subject of the acquisition of 
waterworks property by condemnation pro- 
ceedings, and, in consequence, section 12 
of the act, which purports to authorize such 
proceedings, was unconstitutional and void. 
City of Enterprise v. Smith, 62 Pac. 324, 
325, 62 Kan. 815. 


Conveyance of fee. 


The word purchase,“ in a contract for 
the sale of land, which recited the payment 
of a certain sum in judgment of a right ok 
way for laying a pipe line, and also the 
purchase of a piece of property, was con- 
strued to show a contract for a conveyance 
of the fee in the property, and not merely 
for a limited use for the making of a cross- 
ing. Camden & T. Ry. Co. v. Adams, 51 
Atl. 24, 26, 62 N. J. Eq. 656. 


The phrase contract for the purchase,“ 
as used in Rev. St. Tex. art. 4691, providing 
that property held under a contract for the 
purchase thereof belonging to the state shall 
be considered for all purposes of taxation as 
the property of the person so holding the 
Same, means a contract to acquire the fee in 
the land. A contractor who binds himself 
in writing, mutually executed and delivered 
by bim and the proper state authorities, to 
erect a specified building for certain clearly 
designated parcels of land, is to be held as 
acquiring or holding such lands, after en- 
try permitted and before patent, under a con- 
tract for the purchase of such lands. Tay- 
lor v. Robinson (U. S.) 34 Fed. 678, 681. 


Where there is a covenant in a lease 
providing that the lessee “shall have liberty 
to purchase,” such phrase is to be construed 
as meaning that the lessee shall have, if he 
purchase, a clear title, free from a claim of 
dower and all other incumbrances. It 
means the whole title. In re Hunter (N. Y.) 
1 Edw. Ch. 1, 5. 


Conveyance of right to use. 


The word purchase,“ when applied to 
a dramatic production, means that a party 
has acquired from the author or owner a 
right to use it on payment of a stipulated 
royalty. Sanger y. French, 51 N. E. 979, 
980, 157 N. Y. 213. 


Conveyance in trust. 


Every method of coming into an estate 
except by inheritance is a purchase,“ and 
hence, where property was conveyed in trust 
for two persons, a contention that they did 
not become joint tenants because they did 
not take by purchase was of no merit. 
Greer v. Blanchar, 40 Cal. 194, 197, 
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Im corporate charter. 


A general power given to a railroad 
company of purchasing, or otherwise receiv- 
ing and becoming possessed of, holding, and 
conveying, real and personal estate, is lim- 
ited, and can only be exercised to effect the 
purposes for which the road is chartered. 
Depots, cars, engine houses, tanks, repair 
shops, houses for bridge and switch tenders, 
coal and wood yards, are necessary append- 
ages to the operation of such a company. 
This power to hold land for such purposes will 
be implied, but not the power to hold lands 
for dwellings for employés, for car or loco- 
motive factories, coal mines, etc., as it is 
not necessary to the operation of such a 
company that it own such property. Cam- 
den & A. R. & Transp. Co. v. Mansfield Tp., 
23 N. J. Law (3 Zab.) 510, 513, 57 Am. Dec. 
409. 


Judge Dillon, in his work on Municipal 
Corporations (section 444), lays down the 
law thus: “Whether a municipal corpora- 
tion with power to ‘purchase and hold real 
estate’ for certain purposes has acquired and 
is holding such property for other purposes, 
is a question which can only be determined 
in a proceeding instituted at the instance of 
the state. If there is capacity to purchase, 
the deed to the corporation divests the estate 
of the grantor, and there is a complete sale; 
and whether the corporation, in purchasing, 
exceeded its power, is a question between it 
and the state, and does not concern the 
vendor.” Hayward v. Davidson, 41 Ind. 212, 
215. 


“Where a conveyance is made to a coun- 
ty of land for the special use of educational 
purposes, the heirs of the grantor cannot 
raise the objection that the deed conveyed 
property to the county for other and different 
purposes than those specified in the statute, 
in an action by them against the county to 
quiet title to the land. Raley v. Umatilla 
County, 13 Pac. 890, 891, 15 Or. 172, 3 Am. 
St. Rep. 142. 


Devise. 


Title is acquired by purchase when the 
title is vested in him by his own act or 
agreement. A title by devise is a title by 
purchase. Allen v. Bland, 33 N. E. 774, 134 
Ind. 78. 


The word purchase,“ as used in Act 
1851, incorporating the Marshall Infirmary, 
and declaring the same capable of taking, 
by direct purchase, or otherwise holding, 
conveying, or disposing of, any real or per- 
sonal estate, is used in its popular sense, 
and does not include acquisition by will. 
Downing v. Marshall, 23 N. Y. 366, 388, 80 
Am. Dec. 290. 


Municipal corporations empowered to 
purchase and hold real estate for certain 
purposes may take title under a will devising 
land to it for its use forever. Hayward v. 


PURCHASE 


Davidson, 41 Ind. 212, 215; Chambers v. 
City ef St. Louis, 29 Mo. 543, 574. 


Discount. 


The terms “purchase” and “discount,” 
when used in reference to the transfer of a 
negotiable paper, are generally used as cor- 
relative terms. When a piece of business 
paper, a valid and subsisting obligation (not 
an accommodation note made and known to 
be made for the sole purpose of raising mon- 
ey), is discounted by another at any rate, 
such discount is held to be a purchase of the 
paper, and is called sometimes a discount“ 
and sometimes a “purchase.” Niagara Coun- 
ty Bank v. Baker, 15 Ohio St. 68, 74, 75. 


Gift. 


The word “purchase,” as used in Rev. 
St. 1858, c. 18, § 7, providing that the prop- 
erty of all Indians who are not citizens shall 
be exempt from taxation, except lands held 
by them by purchase, should be construed 
in its more limited sense as used in common 
parlance, meaning the acquisition of lands 
for a valuable consideration, and not in its 
technical sense, which is the acquisition of 
real estate by any means whatever except 
descent. Lands held by Indians by gift or 
donation from the original Indian tribe, with 
the assent of the government of the United 
States, and by patent from that government, 
are not held by “purchase” within the mean- 
ing of the statute. Farrington v. Wilson, 29 
Wis. 383, 392. 


Hiring with option to purchase. 


The authority of the master of a vessel 
to “purchase” necessary supplies for the ves- 
sel while in a foreign port implies the power 
to obtain such supplies by hiring with the 
option to purchase. Negus v. Simpson, 99 
Mass. 388, 392. 


Hold distinguished. 
See Hold.“ 


Mortgage. 


A mortgage of real estate is a “pur- 
chase” within the meaning of the recording 
laws, and a mortgagee is, to the extent of 
his claim, a purchaser of the land. But this 
has no application in a state where a mort- 
gage conveys no title. Hitchcock v. Nixon, 
47 Pac. 412, 413, 16 Wash. 281. 


Partition. 


A tenant in common whose interest be- 
comes severed by partition is a “purchaser” 
of the interests of his co-tenants in the lands 
set apart to him. Campau v. Barnard, 25 
Mich. 381, 382. 


Sale implied. 


The very idea of purchase imports a 
sale. Thus, if both the parties to a contract 
covenant and agree that one of the parties 
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reserves the right to purchase the property of the purchase price, and hence the prop- 
of the other at a certain period, it is a fair erty of the surety on a note given for the 


implication that the other party will sell at purchase price of a horse is not exempt from 


such time. In re Water Com’rs of Village of 
White Plains, 76 N. Y. Supp. 11, 15, 71 App. 
Div. 544. 


The word “purchase,” as used in Laws | 
1902, p. 415, providing that insurance com- 
panies shall not purchase stock of any com- 
pany which has not paid dividends, is not 
used in the broad sense of “acquired,” but in 
the more usual popular sense, which makes 
it the correlative of the word “sell.” Sub- 
scribing for new stock is a very different 
thing from buying or purchasing stock which 
has already been issued and is held against 
the company which issued it. Subscribing 
for an original issue of stock at the forma- 
tion of a corporation, or for a new issue! 
made by an existing corporation, is an act 
in the nature of a loan, and is not a purchase 
within the statute. Robotham v. Prudential 
Ins. Co.. 53 Atl. 842, 847, 64 N. J. Eq. 673 
(citing Commercial Fire Ins. Co. v. Board of 
Revenue of Montgomery County, 99 Ala. 1, 
6, 14 South. 490, 42 Am. St. Rep. 17). 


PURCHASE AND HOLD. 


The term “purchase and hold,” under 
Act March 17, 1787, enabling the Bank of 
North America to have, hold, and purchase 
lands, rents, etc., and also to sell, grant, or 
convey the same lands, provided that such 
lands and tenements which the said corpora- 
tion were thereby able to purchase and 
hold” should only extend to such lots of 
ground and convenient buildings, etc., which 
they might find necessary for carrying on 
the business of the said bank, etc., and all 
such lands and tenements which might be 
dona fide mortgaged to them as securities for 
their debts, cannot be construed as preclud- 
ing a bank from purchasing absolutely lands 
in a distant county which it does not occupy. 
“The restriction is that the bank shall not 
purchase and hold. ‘Purchasing’ and ‘hold- 
ing’ are very different things, and the conse- 
quences of each are very different. If the 
words had been that the bank should neither 
purchase nor hold, then it could neither have 
done one nor the other.” Leazure v. Hille- 
gas (Pa.) 7 Serg. & R. 313, 319. 


PURCHASE MONEY. 


“Purchase money” means money paid! 
for the land, or the debt created by the pur- | 
chase. Austin v. Underwood, 37 III. 438, 442, 
87 Am. Dec. 254; Eyster v. Hatheway, 50 
Ill. 521, 525, 99 Am. Dec. 537; Kneen v. 
Halin, 59 Pac. 14, 15, 6 Idaho, 621. 


The words purchase money“ should be 
held to mean the original demand for the | 


I 


levy on an execution issued on a judgment 
recovered on the note. Davis v. Peabody 


| (N. T.) 10 Barb. 91, 93. 


Code 1873, § 3665, provides that the sec- 
tion of the statute of frauds which declares 
that parol evidence is incompetent to estab- 
lish a contract for the creation or transfer 
of any interest in real estate does not apply 
where the purchase money or any portion of 
it has been received by the vendor. Held, 
that the term “purchase money,” as there 
used, means the consideration received, in 
whatever form it exists; and therefore, 
where the vendor has received the considera- 
tion for his undertaking, the parties are not 
precluded by the provision in question from 
showing by parol what the real nature of the 
agreement wus. Devin v. Himer, 29 Iowa, 
297, 299 (cited and approved in Stem v. Ny- 
songer, 29 N. W. 433, 434, 69 Iowa, 512); 
Devin v. Eagleson, 44 N. W. 545, 546, 79 
Iowa, 269. 


Debt for lumber for house. 


The term purchase money,” in a home- 
stead law, does not include a debt for lum- 
ber bought and used for building a house on 
such homestead. The thing to which the 
homestead right attaches under the statute 
is not the house, considered alone as persona! 
property severed from the freehold, but the 
real estate interest of the owner in the land, 
which carries with it the dwelling as an ap- 
purtenance and part of the realty. Any debt 
contracted in the purchase of this real estate 
represents in whole or in part the purchase 
money of the property, but not debts incur- 
red in making improvements or erections 
thereon of any kind. Smith v. Lackor, 23 
Minn. 454, 458. 


Judgment for conversion, 


The “purchase money” means the money 
agreed to be paid by the purchaser for the 
property, and does not include a judgment 
recovered in an action for taking persona! 
property without the consent of the owner, 
and converting and disposing of the same. 
Hoyt v. Van Alstyne (N. Y.) 15 Barb. 568, 
572. 


Loans for purchase, 


Money loaned to be used in purchasing 
property, and to enable borrower to purchase, 
and actually used in making the purchase, 
and paid to the seller as part of the con- 
sideration of it, is purchase money. Houle 


| han v. Rassler, 41 N. W. 720, 721, 73 Wis. 


557. 


The term “purchase money” is one used 


property sold, as distinguished from a de- to designate the money stipulated to be paid 


mand on the security given for the payment | by the purchaser to the vendor. 


It does not 
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relate, as between the borrower and lender, 
to money borrowed with which to purchase 
real estate. Heuisler v. Nickum, 38 Md. 270, 
279; Eyster v. Hatheway, 50 III. 521, 525, 
99 Am. Dec. 537. 


PURCHASE-MONEY MORTGAGE. 


The effect of a mortgage to secure the 
purchase money, executed simultaneously 
with the deed to the vendee, is that the legal 
title remains with the mortgagee or vendor 
of the land. Baker v. Clepper, 26 Tex. 629, 
634, 84 Am. Dec. 591. 


PURCHASE OF PEACE. 


Compromise as, see “Compromise.” 


PURCHASE SCALE. 


A partner in a sawmill firm purchased 
logs for the firm. His partners being dis- 
satisfied, he bought the logs from the firm 
for his own account, the firm agreeing to 
saw them at so much per thousand, “pur- 
chase scale.” Held, that the term ‘“pur- 
chase scale” meant the scale made at the 
time of the purchase, and not the scale made 
at the mill as the lumber was cut. Hayes v. 
Cummings, 58 N. W. 46, 47, 99 Mich. 206. 


PURCHASER. 


See “Bona Fide Purchaser”; “Complete 
Purchaser”; First Purchaser”; In- 
nocent Purchaser”; “Ordinary Pur- 
ebaser’; “Subsequent Purchaser.” 

Purchaser or otherwise, see Otherwise.“ 


AS the term is used iu the law of sales 


“purchaser” means the person buying the 
goods sold. Eldridge v. Kuehl, 27 Iowa, 160, 
173. 


An allegation that a note was transferred 
by indorsement before due, and that the in- 
dorsee had no knowledge of the usury which 
existed in the note at the date of its incep- 
tion, is not an aliegation that the indorsee 
was a bona fide purchaser of the note. It 
may have been a gift, or it may have been 
indorsed merely for collection. Dunn v. 
Moore, 26 Ohio St. 641, 642. 


The word “purchaser,” as used in Swan 
& C. St. p. 467, § 8, providing that, if a 
conveyance of land be not recorded within 
six months from the date thereof, the same 
shall be deemed fraudulent as far as relates 
to any subsequent bona fide purchaser, is not 
used “in its broadest sense, including every 
person who acquires land otherwise than by 
descent, but in its ordinary and original 
meaning, that the acquisition is for a valu- 
able consideration.” 
Ohio St. 406, 417. 


Morris v. Daniels, 35 | itors. 


PURCHASER 


The word “purchaser,” as used in 1 Rev. 
St. p. 738, § 137, declaring that an unac- 
knowledged and unattested deed “shall not 
take effect as against a purchaser or in- 
cumbrancer until so acknowledged,” means 
one who derives title by purchase froin the 
grantor in the unacknowledged and unattest- 
ed deed, or from one who himself is media te- 
ly or immediately a purchaser from such 
grantor. One claiming land under a deed 
from the heirs of a former owner, who had 
previously conveyed the laud by an unac- 
knowledged and unattested deed, is not a 
purchaser within this definition. Strough 
v. Wilder, 119 N. X. 530, 535, 23 N. E. 1007, 
7 L. R. A. 555. 


The term “purchaser,” in Enrollment 
Law 1892, § 11, providing that a lien of judg- 
ment, decree, and forfeited forthcoming 
bond, shall cease and determine as against 
purchasers or creditors of the debtor, un- 
less the same shall be enforced by execution 
within five years, etc., means bona fide pur- 
chasers. Fowler v. McCartney, 27 Miss. (5 
Cushm.) 509, 515. 


The word “purchasers,” as used by the 
trustees of a corporation, authorizing an offi- 
cer of the corporation to convey land to pur- 
chasers at his discretion, was used in its 
broadest sense, and includes the power to do- 
nate lund, to execute a conveyance by gift, 
and all other modes of personal acquisition 
of real property, except by descent and dis- 
tribution. State v. Glenn, 1 Pac. 186, 192, 18 
Nev. 34, 47. 


The term “purchaser,” as used in the 
chapter relating to real property, shail be 
construed to embrace every person to whom 
any real estate or interest therein shall be 
conveyed for a valuable consideration, and 
also any assignee of a mortgage or lease of 
other conditional estate. Cobbey’s Ann. St. 
Neb. 1903, § 10246; Comp. Laws Mich. 1897, 
§ 8993; Rev. St. Wyo. 1899, § 2729; Rev. St. 
Wis. 1898, § 2242; Gen. St. Minn. 1894, § 
4184; Bank for Savings v. Frank, 45 N. Y. 
Super. Ct. (13 Jones & S.) 404, 410, 411. 


Under Rey. St. 1878, 55 2241, 2242, pro- 
viding that the term “purchaser” shall be 
construed to embrace every person to whom 
any estate or interest in real estate shall be 
conveyed for a valuable consideration, and 
also every assignee of a mortgage or lease or 
other conditional estate, a purchaser of a 
mortgage is included within the term “pur- 
chaser.” Butler v. Bank of Mazeppa, 68 N. 
W. 998, 999, 94 Wis. 351. 


Assignee for benefit of creditors. 


The term “purchaser,” within the rule 
that purchasers of property without notice of 
certain equities will be protected, does not 
include an assignee for the benefit of cred- 
In re Goodwin Gas Stove & Meter (o.’s 
Assigned Estate, 31 Atl. 91, 92, 166 Pa. 296 


PURCHASER 


The word “purchaser,” as used in our 
statutes, has acquired a well-defined tech- 
nical signification, and embraces every holder 
of the legal title to real or personal prop- 
erty where such title has been acquired by 
deed. There is no exception to this rule. 
Snyder v. Hitt, 32 Ky. (2 Dana) 204 (cited in 
Halbert v. McCulloch, 60 Ky. [2 Metc.] 456, 
79 Am. Dec. 556). 


Assignee of mortgage. 
An assignee of a mortgage is a purchaser 
within the recording acts. Larned v. Dono- 
van, 32 N. Y. Supp. 731, 733, 84 Hun, 533. 


As assign. 
See “Assigns.” 


As creditor. 
See “Creditor.” 


Devisee. 


The word “purchaser,” as used in Rev. 
St. 75, § 17, providing that it shall be lawful 
for any widow entitled to dower in any lands 
of which her husband died seised, or any 
heirs or guardian of any minor child entitled 
to any estate in the lands, or any purchaser 
thereof, to apply to the orphans’ court for 
the appointment of commissioners to assign 
dower, does not include a devisce. In re 
Hopper, 6 N. J. Eq. (2 Halst. Ch.) 328. 


Judgment creditor. 


A judgment creditor is not a purchaser 
of an interest in his debtor’s land, within 
the meaning of the recording act of 1775. 
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than his assignee. Hoffsomer v. Smith (Pa.) 
1 Kulp, 848, 349 (citing Michener v. Cavender 
[Pa.] 2 Wright, 338). 


A mortgagee is not a purchaser of an es- 
tate. He is simply a lien creditor, holding 
the mortgage as security for the payment of 


the bonds therein recited. Riddle v. Hall, 99 


Pa. 116, 122. 


A mortgagee is a purchaser within the re- 
cording act. Larned v. Donovan, 32 N. Y. 
Supp. 731, 733, 84 Hun, 533; Dorr v. Meyer, 
70 N. W. 543, 544, 51 Neb. 94; Raymond v. 
Whitehouse, 93 N. W. 292, 294, 119 Iowa, 132. 


The term “purchaser,” in the law of 
fraudulent conveyances, relative to the right 
of bona fide purchasers, includes a mortgagee. 
Jones v. Light, 30 Atl. 71, 73, 86 Me. 437. 


Under Code Iowa, § 2442, providing that 
“the widow of a nonresident alien shall be 
entitled to the same rights in the property 
of her husband as a resident, except as 
against a purchaser from decedent,” mort- 


gagees of the property of such nonresident 
‘alien are purchasers, within the meaning of 
ithe section. In re Gill’s Estate, 44 N. W. 553, 
554, 79 Iowa, 296, 9 L. R. A. 126. 


The act of 1811 gave a landlord a right to 
distrain the goods of his tenant or subtenant; 
but, if the tenant should have made a bona 
fide sale of his goods, they were not liable 
to distress. In construing this statute it was 
held that a mortgage by the tenant of his 
goods was a sale within the meaning of the 
act, and that a bona fide mortgagee, both be- 
fore and after forfeiture, was a purchaser. 


“No man,“ it is said in Brace v. Duchess of Snyder V. Hitt, 32 Ky. (2 Dana) 204 (eited in 


Marlborough, 2 P. Wms. 491, “can call a judg- 
ment creditor a purchaser; nor has such a 
creditor any right to the land. He has nei- 
ther jus in re, nor ad rem. And therefore, 
though he release all his right to the Jand, he 
may extend it afterwards. All that he has 
by the judgment is a lien on the land; nor 18 
he deceived or defrauded, though the cognizor 
of the judgment had before made 20 mortgages 
of his real estate.” Cover v. Black, 1 Pa. (1 
Barr) 493; Helster's Lessee v. Fortner (Pa.) 
2 Bin. 40, 46, 4 Am. Dec. 417; Rodgers’ Les- 
see v. Gibson (Pa.) 4 Yeates, 111, 112. 


As legal representative. 


Purchaser at execution sale as, see “Le- 
gal Representative.” 


Mortgagee. 


A mortgagee is not a purchaser of an 
estate, though for the purposes of the record- 
Ing acts he is sometimes treated as one. He 
is simply a lien creditor, a holder of security 
with money, and his assignee takes the mort- 
gage subject to all differences, unless he in- 
quires of the mortgagor and learns that there 
are none, and he is in no better condition 


Halbert v. McCulloch, 60 Ky. [3 Metc] 456, 
79 Am. Dec. 556). 


Purchaser at judicial sale. 


A purchaser at a judicial sale is a pur- 
chaser within the recording act of Illinois, 
providing that an unrecorded deed shall take 
effect as to subsequent purchasers without 
notice after the time of filing the same for 
record. McNitt v. Turner, 83 U. S. (16 Wall.) 
352, 361, 21 L. Ed. 341. 


Vendee in contract of sale. 


Under Rev. St. § 2242, providing that the 
word “purchaser,” as used in section 2241, 
which declares conveyances of real estate not 
recorded to be void as against subsequent 
purchasers in good faith, etc., shall be con- 
strued to embrace every person to whom any 
estate or interest in real estate shall be con- 
veyed for a valuable consideration, and also 
every assignee of a mortgage or lease or 
conditional sale, a person who holds a mere 
executory contract for the sale or purchase 
of land is not a purchaser, First Nat. Bank 
of Stevens Point v. Chafee, 73 N. W. 318, 
319, 98 Wis. 42. 
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A purchaser, ex vi termini, is one who 
has acquired the title, and the term cannot 
in legal propriety be applied to one who 
claims under an unexecuted contract to con- 
vey. Gilpin v. Davis, 5 Ky. (2 Bibb) 416, 
418, 5 Am. Dec. 632. 


PURCHASER FOR VALUABLE CON- 
SIDERATION. 


The term purchaser for a valuable con- 
sideration” is defined by the court in Fullen- 
wider v. Roberts, 20 N. C. 420, as for “a fair 
and reasonable price according to the com- 
mon mode of dealings between buyers and 
sellers”; or, as said by Pearson, C. J., in 
Wortby v. Caddell, 76 N. C. 82: “The party 
assuming to be a purchaser for valuable con- 
sideration must prove a fair consideration, 
not up to the full price, but a price paid 
which would not cause surprise, or cause any 
one to exclaim: ‘He got the land for nothing. 
There must have been some fraud about it.’ ” 
Collins v. Davis, 43 S. E. 579, 581, 132 N. O. 
106. 


PURCHASER FOR VALUE. 


A mortgage taken for a precedent debt 
does not constitute the mortgagee a purchas- 
er for value as against a person acquiring 
an interest in the property prior to the giv- 
ing of the mortgage and subsequent to the 
incurring of the indebtedness. Reeves v. 
Evans (N. J.) 34 Atl. 477, 478. 


An indorsee of a negotiable instrument, 
who takes it before maturity in part pay- 
ment of a pre-existing debt and credits it 
thereon, is a purchaser for value in the due 
course of business. Smith v. Thompson 
‘Neb.) 93 N. W. 678, 679. 


PURCHASER IN GOOD FAITH. 
See “Good Faith.” 


PURCHASER WITHOUT NOTICE. 


The phrase “without notice,” as used in 
Mill & V. Code Tenn. § 2890, providing that 


PURE PLEA 


|in good faith without notice and for a rea- 

sonable consideration,” mean without actual 
notice, or without a knowledge of such cir- 
cumstances as may be deemed equivalent 
to notice. Zimmer v. Miller, 40 N. Y. Supp. 
886, 890, 8 App. Div. 556. 


A bona fide purchaser and a purchaser 
without notice stand on the same footing of 
equal protection, under Rev. St. 1879, § 2507, 
providing that conditional sales shall be void 
as to subsequent purchasers in good faith and 
creditors. Coover v. Johnson, 86 Mo. 533, 
539. 


| PURE. 


See “Chemically Pure”; ‘Technically 
Pure.” 


The word “pure” means wholesome, or 
ordinarily pure, as used in Act 1874, requir- 
ing water companies to furnish pure water. 
Commonwealth v. Towanda Waterworks 
(Pa.) 15 Atl. 440, 442. 


PURE ACCIDENT. 


In the discussion of questions of liability 
for negligence, the term “pure accident” is 
uniformly employed in contradistinction to 
culpable negligence, to indicate the absence 
of any legal liability. A purely accidental 
occurrence may cause damage without legal 
fault on the part of any one. Fidelity & 
Casualty Co. v. Cutts, 49 Atl. 673, 674, 95 
Me. 162 (citing Conway v. Lewiston & Auburn 
Horse R. Co., 90 Me. 199, 205, 38 Atl. 110). 


| PURE CHARITY. 


A pure charity is one which bears a por- 
tion of the burden that would otherwise fall 
on the public, and which gratuitously cares 
for persons who would otherwise be a public 
charge; and hence a charitable institution 
which requires a payment of an admission 
fee and the making of a will in its favor by 
the applicant is not a pure charity. In re 
Keech’s Estate, 7 N. Y. Supp. 321, 322. 


An act exempting institutions organized 


instruments not registered shall be void “as for pure charity from taxation applies to 


to existing or subsequent creditors or bona 
fide purchasers from the makers without no- 
tice,” qualifies bona fide purchasers, and is 
not grammatically a qualification of the word 
preceding. Therefore a creditor of the gran- 
tor is not affected by an unregistered in- 
strument, though he had notice of its exist- 
ence. Southern Bank & Trust Co. v. Fol- 
som (U. S.) 75 Fed. 929, 934, 21 C. C. A. 568. 


The words “without notice,” as used in 
Code Civ. Proc. § 2469, which provides that 
the receiver’s title to personal property ex- 
tends back by relation in certain cases, but 
not so as to affect the title of a purchaser 


any association to improve the condition of 
the poor, which dispenses its benefits without 
any charge whatever, and keeps a place 
where money is disbursed to the needy. It 
is not necessary that it should have a house 
where the poor are lodged, but it is sufficient 
if it has a place or office where it transacts 
its business, consisting of the dispensation 
of alms without discrimination. In re Len- 
ox’s Estate, 9 N. Y. Supp. 895, 896. 


PURE PLEA. 


A pure plea in equity must clearly and 


distinctly aver all the facts necessary to ren- 


PURE SWEET WINE 


der it a complete equitable defense to the 
case made by the bill, so far as the plea 
extends. It should be direct and positive, 
and not state matters by way of argument, 
inference, or conclusion. Where its allega- 
tions, being taken as true, did not, so far as 
the plea purports to extend, make out a full 
and complete defense, or where the neces- 
sary facts are to be gathered by inference 
alone, it will not be sustained. Da Costa v. 
Dibble, 24 South. 911, 912, 40 Fla. 418, 


PURE SWEET WINE. 


‘Pure sweet wine” is fermented grape 
juice only, and shall contain no other sub- 
stance of any kind whatever, introduced be- 
fore, at the time of, or after fermentation, 
and such sweet wine shall contain not less 
than four per centum of saccharine matter, 
which saccharine strength may be determin- 
ed by testing with Balling’s saccharometer 
or must scale, such sweet wine, after the 
evaporation of the spirit contained therein, 
and restoring the sample tested to original 
volume by additional water: provided, that 
the addition of pure boiled or condensed 
grape must. or pure crystallized cane or beet 
sugar to the pure grape juice aforesaid, or 
the fermented product of such grape juice 
prior to the fortification provided for for the 
sole purpose of perfecting sweet wines ac- 
cording to commercial standard, shall not be 
excluded by the definition of pure sweet wine 
as aforesaid: provided, further, that the cane 

or beet sugar so used shall not be in excess 
of ten per centum of the weight of wines 
to be fortified. U. S. Comp. St. 1901, p. 2171. 


PURE TAX. 


A pure tax is a burden imposed by the 
sovereign power on all property and persons 
alike, and compensated for by the equal pro- 
tection which all receive from such power. 
Dressman v. Farmers’ & Traders’ Nat. Bank, 
18 Ky. Law Rep. 1013, 1014, 38 S. W. 1052, 
1053, 100 Ky. 571, 36 L. R. A. 121. 


PURE WINE. 


As used in an act relating to the adul- 
teration of wines, the words “pure wine“ 
mean the fermented juice of the undried 
grapes, without the addition thereto of water, 
sugar, or any foreign substance whatever. 
Bates’ Ann. St. Ohio 1904, § 4200-57. 


PURELY. 


In connection with the phrase “purely 
public charity,” and in its ordinary sense, the 
word “purely” means completely, entirely, 
Unqualifiedly. White v. Smith, 42 Atl. 125, 
126, 189 Pa. 222, 48 L. R. A. 498. 


In the statute exempting from taxation 
institutions devoted to merely pure public 
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charity, it is held that the word “purely” is 
equivalent to the word “wholly.” Episcopal 
Academy v. Taylor, 25 Atl. 55, 56, 150 Pa. 
565; Trustees Kentucky Female Orphan 
School v. City of Louisville, 36 S. W. 921, 
923, 100 Ky. 470, 40 L. R. A. 119. 


PURELY CHARITABLE INSTITUTION. 


A “purely charitable institution,” within 
the constitutional provision exempting cer- 
tain classes of property from taxation, may 
be said to be an institution organized for the 
purpose of rendering aid, comfort, and as 
sistance to the indigent and defective, open 
to the public generally, conducted without a 
view to profit, and supported and maintained 
by benevolent contributions. State v. Bishop 
Seabury Mission, 95 N. W. 882, 90 Minn. 92. 


PURELY CHARITABLE PURPOSE. 


A Masonic lodge building, the first two 
stories of which are rented, and the third 
used ag a lodge hall, is not used for pur- 
poses purely charitable, within Const. art. 
10, § 6, and Rev. St. 1889, § 7504, exempting 
buildings in cities and towns from taxation. 
when used exclusively for purposes purely 
charitable, notwithstanding the rents receiv- 
ed or paid on the building went to pay a 
debt on the building. There is a very ma- 
terial difference between what is denomi- 
nated a public charity and what is meant by 
the words “for purposes purely charitable.” 
In Delaware County Institute of Science v. - 
Delaware County, 94 Pa. 163, it is said: “No 
corporation or institution is a purely public 
charity which is not under control or super- 
vision of the public authorities, or at least 
subject to public visitation, or is founded 
and endowed so as to give the general public 
under reasonable restriction an absolute right 
to receive its benefits, and, in case of failure 
of managers, to follow it and compel compli- 
ance therewith by application to the court. 
In the case of the dissolution of such a char- 
ity, its property must vest in the public au- 
thorities for charitable uses.” An institution 
may be used for purposes purely charitable 
by distributing alms to the poor, needy, and 
afflicted of certain sects or nationalities, or 
the members of certain organizations, and 
their widows and children. Fitterer v. Craw- 
ford, 57 8. W. 532, 533, 157 Mo. 51, 50 L. R. 
A. 191. 


PURELY MANUFACTURING PUR- 
POSES. 


‘Purely manufacturing purposes,” as 
used in 2 Starr & C. Ann. St. p. 2032, § 3, cl. 
4, providing that the capital stock of all com- 
panies and associations, except those or- 
ganized for purely manufacturing purposes, 
shall be assessed by the state board of equal- 
ization, does not apply to a corporation or- 
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ganized to carry on a general business of 
distilling liquors, and to deal in the same, and 
also to engage in dealing in cattle and other 
live stock, and in malting and dealing in malt. 
Distilling & Cattle-Feeding Co. v. People, 43 
N. E. 779, 780, 161 Ill. 101. 


PURELY PUBLIC CHARITY. 


A public charity is defined as whatever 
ig done or given gratuitously in relief of the 
public burdens or for the advancement of 
the public good. When the public is the 
beneficiary, the charity is public; and when 
no private or pecuniary return is reserved to 
the giver, or to any particular person, but 
all the benefit resulting from the gift or act 
goes to the public, it is a purely public char- 
ity. Kentucky Female Orphan School v. 
City of Louisville, 36 S. W. 921, 923, 100 Ky. 
470, 40 L. R. A. 119 (citing Episcopal Acad- 
emy v. City of Philadelphia, 150 Pa. 565, 25 
Atl. 55). Thus a religious denominational 
school, which does not limit the admission 
of children of members of its own denomina- 
tion, though it gives a preference to such 
children, and is not maintained for pecuniary 
profit, is within the meaning of the term. 
Episcopal Academy v. City of Philadelphia, 
25 Atl. 55, 56, 150 Pa. 565. 


The Ohio act of 1864, exempting from 
taxation institutions of purely public char- 
ity, means buildings or property used ex- 
clusively for charitable objects. If an insti- 
tution embraces other objects and uses, its 
buildings for other purposes, as, for instance, 
renting with a view to profit, it is not an 
institution of purely public charity. Cleve- 
land Library Ass’n v. Pelton, 36 Ohio St. 253, 
259. 


Const. art. 9, § 1, exempting from taxa- 
tion institutions of purely public charity,” 
cannot be construed to include an academy 
of learning whose chief source of mainte- 
nance is tuition fees. It is not enough that 
the institution be founded and endowed by 
public or private charity, but it must be sub- 
stantially maintained by public or private 
charity. Appeal of City of Philadelphia (Pa.) 
15 Atl. 683. 


An institution of science, whose object 
is the promotion and diffusion of general and 
scientific knowledge among the community 
at large, and the establishment and mainte- 
nance of a library and museum, but the ben- 
efits of which are restricted to members, ex- 
cept upon conditions prescribed by a board 
of managers, is not a “purely public char- 
ity” within the meaning of the Pennsylvania 
Constitution, exempting such institutions 
from taxation. Delaware County Institute 
of Science v. Delaware County, 94 Pa. 163, 
167. 


An asylum established by will for the 
maintenance and education of white female 
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orphan children, open to the public, but to 
which the children of a certain religious faith 
were to be given a preference, and whicb 
asylum was to be under the religious auspices 
of such particular religious faith, is a purely 
public charity,” within the meaning of Const. 
art. 9, § 1, authorizing the exemption from 
taxation of institutions of purely public char- 
ity. Burd Orphan Asylum v. School Dist. of 
Upper Darby, 90 Pa. 21. 


Under Const. art. 9, § 1, empowering the 
Legislature to exempt from taxation institu- 
tions of “purely public charity,” an asylum 
for the maintenance and education of white 
female orphan children of not less than four 
years or more than eight, first, who shall 
bave been baptized in the Protestant Epis 
copal Church in the city of Thiladelphia; 
second, the same class of children baptized 
in said church in the state of Pennsylvania; 
third. all other white female orphan children 
between the said years, without respect to 
any other description or classification, except 
that at all times and in every case the orphan 
children of clergymen of the Protestant Epis- 
copal Church shall have the preference—is 
a purely public charity. The word “purely,” 
in this connection, is not to have its largest 
and broadest signification. It is not contend- 
ed that a charity, to be purely public, must 
be open to the whole public, nor to any con- 
siderable portion of the public. Without 
doubt an asylum for the support of 50 blind 
men, or an equal number of paupers, would 
not be obnoxious to the objection that it was 
not purely public. A charity for the main- 
tenance of disabled seamen, or of aged and 
infirm stonemasons, resident in the city of 
Philadelphia, would undoubtedly be a purely 
public charity; and so, also, would a charity 
for the maintenance of the children of such 
persons. As said in Gerke v. Purcell. 25 
Ohio St. 229: “When a charity is public, 
the exclusion of all idea of private gain or 
profit is equivalent in effect to the force of 
‘purely’ as applied to a public charity in the 
constitution.” Burd Orphan Asylum v. 
School Dist. of Upper Darby, 90 Pa. 21, 28, 
29, 30. 


A Young Men’s Christian Association, or- 
ganized to endeavor to bring young men un- 
der moral and religious influences, to aid them 
in selecting suitable boarding places and se- 
curing employment, and by other means to 
surround them with Christian influences, and 
actually engaging in such work, and also fur- 
nishing instruction, keeping open libraries, 
gymnasiums, lists of boarding houses, ete., 
and membership in which is nontransferable, 
giving no property right, the membership 
fee being merely nominal, is an institution 
of “purely public charity,” within Const. § 
170, exempting property of such institutions 
from taxation. Commonwealth v. Young 
Men’s Christian Ass’n, 76 S. W. 522, 25 Ky. 
Law Rep. 940. 


PURELY PUBLIC CHARITY 5863 PUROLINE 


Const. art. 9, § 1, providing that the 
General Assembly may exempt from taxation 
“institutions of purely public charity,” means 
charities that are purely and entirely pub- 
lic. The phrase is intended to exclude those 
charities which are private, or only quasi 
public, such as many religious aid societies 
are. A library held in trust as the property 
of a corporation for the advancement of 
knowledge and literature in a city, not used 
in any way for the purpose of private profit, 
no distinction being made between the par- 
ties and the general public, except member’s 
privilege of commutation by annual payment 
for the hire of books, which payment is 
for the increase and preservation of the libra- 
ry, the corporation is an “institution of pure- 
ly public charity,” within the meaning of 
the Constitution. Philadelphia Library Co., 
v. Dohohugh (Pa.) 12 Phila. 284, 285. 


Masonic lodge. 


Const. § 170, providing that institutions 
of purely public charity shall be exempt from 
taxation, dves not include a Masonic lodge, 
which provides for its members and their 
families, or the wives and orphans of those 
who are dead, for it is a private charity. 
The words “purely public“ need no defini- 
tion. They do not include any restricted or 
private charities. In Morning Star Lodge 
No. 26, I. O. O. F., v. Haxslip. 23 Ohio St. 
144, the court said: “A charitable or bene vo- 
lent association, which extends relief only 
to its own sick and needy members, and to 
the widows and orphans of deceased mem- 
bers, is not ‘an institution of purely public 
charity.”” In City of Philadelphia v. Ma- 
sonic Home of Pennsylvania, 160 Pa. 572, 28 
Atl. 95. 23 L. R. A. 545, 40 Am. St. Rep. 736, 
the question was whether the property of 
the Masonic Home, open only to those who 
were Masons, was exempt; and the court 
said: “When the eligibility of those admit- 
ted is thus determined, it seems to us that 
the institution is withdrawn from public, 
and put in the class of private, charities. A 
charity may restrict its admissions to a 
class of humanity, and still be public. It 
may be for the blind, the mute, those suffer- 
ing under special diseases, for the aged, for 
infants, for women, for men, or for different 
callings or trades by which humanity earns 
its bread; and as long as the classification 
is determined by some distinction which in- 
voluntarily affects or may affect any of the 
whole people, although only a small num- 
ber may be directly benefited, it is public. 
But when the right to admission depends 
upon the fact of voluntary association with 
some particular society, then a distinction 
is made which concerns not the public at 
large. The public is interested in the relief 
of its members, because they are men, wo- 
men, and children, not becnuse they are Ma- 
sons, A home without charge, exclusively for 
Presbyterians, Episcopalians, Catholics, or 
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Methodists, would not be a public charity; 
but then, to exclude every other idea of ‘pub- 
lic’ as distinguished from ‘private,’ the word 
‘purely’ is prefixed by the Constitution. This 
is to intensify the word public,“ not ‘charity.’ 
It must be purely public; that is, there must 
be no admixture of any qualification for ad- 
mission, heterogeneous, and not solely relat- 
ing to the public.” City of Newport v. Ma- 
sonic Temple Ass'n, 56 S. W. 405, 406, 108 
Ky. 333, 49 L. R. A. 252. 


PURGATORY. 


Purgatory is defined by an authoritative 
expositor of the church’s creed to be “a 
state of suffering after this life, in which 
those souls are for a time detained who de- 
part this life after their deadly sins have 
been remitted as to the stain and guilt, 
and as to the everlasting pain that was due 
to them, but who have, on account of those 
sins, still some debt of temporal punishment 
to pay, as also those souls which leave this 
world guilty only of venial sins. In purga- 
tory these souls are purified and rendered fit 
to enter into Heaven, where nothing defiled 
enters.“ Harrison v. Brophy, 59 Kan. 1, 3, 
4, 51 Pac. 883, 40 L. R. A. 721 (quoting Catho- 
lic Belief (Lambert's Am. Ed.] 196). 


PURGE. 


If a disseisor take from the disseisee a 
naked release of all his interest in the land, 
no relation arises between them by which one 
is placed in subordination of the other, and 
the disseisin is not thereby purged. Fox v. 
Widgery, 4 Me. (4 Greenl.) 188. 


PURGERY. 


A purgery is a room in which hogsheads 
full of sugar are placed in a standing or 
upright position for the purpose of being 
drained. Meyer v. Queen Ins. Co., 6 South. 
899, 900, 41 La. Ann. 1000. 


PURLOIN. 


Purloin means to commit larceny, and 
hence, when used in a statute, it is synony- 
mous with “steal.” McCann v. United States, 
2 Wyo. 291, 298. 


PUROLINE. 


Puroline and gasoline as sold and used 
for illuminating purposes, are both petroleum 
products, and both are gas generating fluids. 
From the testimony of chemists and other 
experts, and of dealers in such articles, it 
appears that the difference of danger be 
tween puroline and gasoline of 74° gravity, 
is so slight and insignificant that it is 
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PURPART 


hardly measurable, or even perceptible. It 
also appears that in the trade orders for pur- 
oline are frequently and almost usually filled 
by delivering 74° gasoline, and circulars is- 
sued and distributed all over the state by 
different dealers in these articles contained 
the statement that 74° gasoline is of the same 
gravity as puroline. In both, the danger is 
nvt from explosion while burning in lamps, 
but from handling in the proximity of a light, 
on account of the gas which they liberate 
and generate from packages which are not 
air-tight, and which gas is inflammable. 
Socola v. Chess Carley Co., 1 South. 824, 826, 
39 La. Ann. 344. 


PURPART. 


A purpart is that part of an estate which, 
having been held in common, is by partition 
allotted to any one of the parties to it. The 
use of the word implies a common concur 
rent holding, whether in possession or re- 
mainder. Seiders v. Giles, 21 Atl. 514, 516, 
141 Pa. 93 (citing Bouv. Law Dict. 395). 


PURPORT. 


The word “purport,” as used in speaking 
of the purport of an instrument, means the 
substance thereof as it appears on the face 
thereof to every eye that reads it. Dana v. 
State, 2 Ohio St. 91, 93 (citing Wharton). 


Purport imports what appears on the 
face of the instrument. McClellan v. State, 
32 Ark. 609, 611. It is usually intended to 
express the substance and effect as appears 
from the face of the instrument, in distinc- 
tion from “tenor,” which means a copy or 
exactness. State v. Callendine, 8 Iowa, 288, 
296. 


A statute imposing a penalty for passing 
any false or forged instrument issued or pur- 
porting to have been issued by any corpora- 
tion or company duly authorized for that pur- 
pose is designed to describe paper appearing 
on its face to be such as was calculated to 
defraud, and not to require proof of the ac 
tual legal existence and authority of the 
corporation whose name was used. Snow v. 
State, 14 Wis. 479, 483. 


“Purporting,” in a statute making it a 
felony for any person to counterfeit the law- 
ful issue of any bank or corporation, or notes 
or bills purporting to be of any bank or cor- 
poration, means appearing on the face of the 
instrument. Van Horne v. State, 5 Ark. 349, 
353; State v. Harris, 27 N. C. 287, 294. 


Purport means the design or tendency, 
the meaning or import when used in the ex- 
pression, An instrument purports,” ete. 
State v. Burling, 102 Iowa, 681, 6S4, 72 N. W. 
295, 296 (citing State v. Sherwood, 90 Iowa, 
550, 58 N. W. 911, 48 Am. St. Rep. 461). 
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As design. 


The term “purport,” as used in Code 
1873, § 3917, defining the crime of forgery, 
“if any person, with intent to defraud, falsely 
make, alter, forge, or counterfeit any note, 
being or purporting to be the act of another, 
by which any pecuniary demand or obliga- 
tion, or any right or interest in or to any 
property whatever, is, or purports to be cre- 
ated,” etc., means the design or tendency, 
meaning or import. Under the wording of 
the statute, the instrument need not in fact 
create any liability. The design of the in- 
strument merely is material, and, if it be 
intended to create a legal liability on its 
face, it may be the subject of forgery within 
the statute. State v. Sherwood, 58 N. W. 911, 
912, 90 Iowa, 550, 48 Am. St. Rep. 461. 

As indicating invalidity. : 

The word “purporting,” as used in an in- 
struction in a will contest in which an instru- 
ment is spoken of as one “purporting” to 
be a codicil, cannot be construed to inti- 
mate that the instrument was not a codicil, 
or to cast discredit upon its validity. 
Smith v. Henline, 51 N. E. 227, 232, 174 III. 
184. 


As resembles. 


An instrument purports to be a particu- 
lar instrument which it more or less resem- 
bles, and this definition applies to a part, as 
well as the whole, of an instrument. Reg. 
v. Keith, 29 Eng. Law & Eq. 558, 560. 


As substance. 


The purport of an instrument means the 
substance of it, as it appears on the face 
of it, in the eyes of all who read it. Roberts 
v. State, 16 South. 233, 234, 72 Miss. 110; 
State v. Fenly, 18 Mo. 445, 454; Thomas v. 
State, 2 N. E. 808, 812, 103 Ind. 419; State 
v. Chinn, 44 S. W. 245, 246, 142 Mo. 507; 
Fogg v. State, 17 Tenn. (9 Yerg.) 392, 394. 


The purport of an instrument means the 
substance of it, as it appears on its face to 
every person who might read it, and means 
the apparent, and not the legal, import. 
State v. Pullens, 81 Mo. 387, 392. 


By setting forth an instrument accord- 
ing to its “purport and effect” in an indict- 
ment, only the import or substance of the 
instrument is indicated, and not an exact 
copy. State v. Bonney, 34 Me. 383, 384. 


“Purport,” as used in an indictment for 
libel, charging a person with an unlawful 
and malicious libel “ according to the purport 
and effect, in substance, among other things, 
as follows,” is not equivalent to “tenor,” and 
does not necessarily import a strict recital of 
the words of the libel. The purport of a 
message or communication may be, and, in- 
deed, generally is, stated without the use of 


PURPORT 


the identical words in which it ts conceived. 
It is equivalent to “substance.” Common- 
wealth v. Wright, 55 Mass. (1 Cush.) 46, 65. 


Tenor distinguished. 


“The purport” of an instrument means 
the substance as it appears on its face, 
and has a signification different from tenor,“ 
which imports an exact copy. State v. At- 
kins (Ind.) 5 Blackf. 458; Commonwealth v. 
Wright, 55 Mass. (1 Cush.) 46, 65. 


The word “tenor” imports an exact copy 
—that is, set forth in words and figures— 
whereas “purport” means only the substance 
or general import of the instrument. Com- 
monwealth v. Wright, 55 Mass. (1 Cush.) 
46, 65. 


The word “purporting,” in an indictment 
charging that defendants did create and put 
in circulation, and did issue, etc., divers 
notes, bills, ete, purporting that money 
would be paid to the receiver and holder 
thereof, is a word of technical meaning. Bul- 
ler, J., in delivering the opinion of the 
judges in Reading’s Case, 2 Leach, 590, said: 
“It is clear that, where an instrument is 
thereby set forth, the description that it pur- 
ports a particular fact necessarily means that 
what is stated as the purport of the instru- 
ment appears on the face of the instrument 
itself.” Again, in Gilchrist’s Case, 2 Leach, 
657, Buller, J., in delivering the opinion of 
the judges, said: “Old cases have given rise 
to much learning and argument on the words 
‘purport’ and ‘tenor,’ and the books are full 
of distinctions as to the meaning of these 
words and the necessity of using the one or 
the other of them in indictments where writ- 
ten instruments are to be used. But among 
the many cases upon this subject I can find 
no judicial determination that the purport 
and the tenor should both be stated in any 
case whatever. Purport means the substance 
of an instrument, as it appears on the fuce 
of it to every eye that reads it. Tenor means 
the exact copy of it.“ Russell says: “But 
with respect to the word ‘purport,’ it should 
be well observed that it imports what appears 
on the face of the instrument, as a want of at- 
tention to this meaning of the word has been 
fatal to many indictments.” 2 Russ. Cr. 345 
(*364). Archbold, in his Criminal Pleadings 
(page 58), says: “If an indictment describe 
a written instrument as purporting to be so 
and so, the instrument, when produced in 
evidence, must appear upon the face of it to 
be what it is described as purporting to be; 
otherwise the defendant will be acquitted for 
Variance.” In the case of King v. Jones, 
Doug. 289, Lord Mansfield says: “The rep- 
Tesentations of the prisoner to Royner, after 
the note was made, could not alter the pur- 
port, which is what appears on the face of 
the instrument itself.” 
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bill, check, er ticket which upon its own face 
declares that money will be paid to the re- 
ceiver or holder thereof, or that it will be 
received in payment of debts. State v. Page, 
19 Mo. 213-217. 


“Purport” means the substance of an in- 
strument, as it appears on the face of it to 
every eye that reads it, and “tenor” means 
an exact copy of it; and, where an instru- 
ment is stated according to its tenor, the pur- 
port of it must necessarily appear. Fogg v. 
State, 17 Tenn. (9 Yerg.) 392, 394; Myers v. 
State, 101 Ind. 379, 381. Where an indict- 
ment charges the forgery of a certain order, 
purporting to have been made and executed 
by one W., and following this charge the 
order is set out in hæc verba, and according 
to its tenor it was signed W., the purport 
clause will be regarded as surplusage, and 
disregarded. Myers v. State, 101 Ind. 379. 
381. See, also, State v. Johnson, 26 Iowa, 
407, 413, 96 Am. Dec. 158. 


PURPOSE. 


See “Agricultural Purposes”; Boarding 
House Purposes”; ‘Building Purpos- 


es”; “Business Purposes”; Church 
Purposes”; “City Purpose“; Corpo- 
rate Purpose”; County Purpose“; 


“Courthouse Purposes”; “Educational 


Purposes”; Engineering Purpose“: 
“Extraordinary Purpose’; For the 
Purpose of“; “General Purposes’; 


“Governmental Purposes”; “Incidental 
Purposes”; “Judicial Purposes”; “Law- 
ful Purpose”; Local Purpose“; Min- 
ing Purposes”; “Municipal Purposes”; 
“Objectionable Purpose“; On Pur. 
pose”; Ordinary Purposes”; “Philan- 
thropic Purposes”; “Philosophical Pur- 
poses”; “Police Purposes”; “Private 
Purpose”; “Public Purpose“; “Railroad 
Purposes”; “Religious Purposes”; Sa- 
loon Purposes”; “School Purposes”; 
“Special Purpose“; “State Purpose“; 
“Unlawful Purpose.” 

All purposes, see All.“ 

Breeding purposes, see “Breeding.” 

Charitable purposes, see “Charity.” 

Domestic purposes, see “Domestic Pur- 
pose.“ 

Like purpose, see Like Purpose.“ 

Other purposes, see Other.“ 

Purposes of road or otherwise, see “Oth- 
erwise.” 


The word “purpose,” from the Latin 


“propositum,” means “that which a person 
sets before himself as an object to be reach- 
ed or accomplished; the end or aim to which 
the view is directed in any plan, manner, or 
execution; 
The indictment in intention.” 


end, or the view itself; design; 
An amendinent to a bill which 


the case at bar can only be sustained by the limits or extends its scope, but embraces no 
broduction and giving in evidence of a note, new matter not germane, is not within Const. 


PURPOSE 
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art. 5, § 21, providing: “* ® No bill; tention or design or purpose to perpetrate 


shall be so altcred or amended on its passage 
* * as to change its original purpose.” 


it must be formed before the act is commit- 
ted. The word “purposely,” however, should 


Loftin v. Watson, 32 Ark. 414, 420 (quoting, not be construed as synonymous with pre- 


Webst. Dict.). 


“Purpose,” as used in an ordinance of 
the city of Wilmington, Del., prohibiting any 


meditatedly” or “deliberately.” Fahnestock 


v. State, 23 Ind. 231, 262. 


The word “purposely,” in a declaration 


person from occupying any land or building against a railroad company for killing plain- 
for the purpose of producing or preparing tiff's intestate alleging that defendant pur- 
meat for sale or market, but providing that posely violated the speed ordinance, did not 
it should not apply to any farmer, unless’ charge that defendant purposely killed the 
such farmer should exercise the business of. intestate; the allegation amounting to no 
farming for the purpose of producing or pre- more than a killing through negligence. 
paring meat, means “that which a person Hancock v. Lake Erie & W. R. Co., 51 N. 
sets before himself as an object to be reached | E. 369, 372, 21 Ind. App. 10. 
or accomplished; the end or aim to which. 
the view is directed in any plan, measure, or The epithets “unfairly and secretly com- 
exertion; intention; design; end: effect: puted,” “unjustly and unfairly attempted.” 
consequence.” Homewood v. City of Wil-|and “artfully and purposely framed,” used 
mington (Del.) 5 Houst. 123, 127. in regard to the official acts of the cashier 
; of a bank, did not necessarily imply moral 
The purpose of legislation is to be de- obliquity, and therefore are not slanderous 
termined by its natural and reasonable ef- per se. Kerr v. Force (U. S.) 4 Fed. Cas. 
fect, and not by what may be supposed to 386, 396. 
have been the motives upon which the legis- 
lators acted. People v. Roberts, 19 Sup. Ct. 
70, 76, 171 U. S. 658, 43 L. Ed. 323. 


The words “unlawfully, feloniously, pur- 
posely, and with premeditated malice,” in an 
information for assault and battery, as de- 

As effect. scriptive of the manner in which the alleged 

“Purpose,” as used In a statute requiring | àssault and battery was perpetrated, carry 
a mortgage to express the purpose for which With them and import that it was done in 
it is given, means the effect which the in- either a rude manner, or in an insolent man- 
strument is intended to have upon the rights ner, or in an angry manner, and, if not, that 
of the contracting parties and the status of | Ìt was done in all of them. If it was done 
the subject-matter. Ford v. Burks, 37 Ark. | unlawfully, and also feloniously, purposely, 


91, 94. and with premeditated malice, it was done 
in an angry manner; and more, because mal- 
As intent. ice is defined to mean enmity of heart, 


“Intent and purpose,” as used in an in- 


dictment charging that defendants conspired | 3 ee 
| jure others, unprovoked malignity of spirit. 


| Such an allegation sutliciently describes the 
| offense created by Rev. St. 1894, §§ 1983, 


for the unlawful, malicious, and felonious 
purpose, and with fraudulent and malicious 
intent and purpose, to obtain, ete., is equiva- 
lent to “design.” State v. Grant, 53 N. W. 
120, 121, 86 Iowa, 216. 


PURPOS EL. 


Purposely“ means on purpose. State v. 
Dolan, 50 Pac. 472, 473, 17 Wash. 499. 


“Purposely” is defined by Webster to 
mean, “by purpose or design; intentionally; 
with premeditation.” Whitman v. State, 22 
N. W. 459, 400, 17 Neb. 224. 


“Purposely,” as used in an instruction 
that, if defendant purposely killed deceased 
after reflection, ete., he was guilty of murder 
in the first degree, meant intentionally or 
willfully. Lang v. State, 4 South. 193, 195, 
84 Ala. 1,5 Am. St. Rep. 324. 


Purposely,“ as used in Act 1843, defin- 
ing murder in the second degree as a homi- 
cide committed purposely and maliciously, 
ete., should be construed to mean intention- 
ally and designedly, and therefore to make 
the act murder in the second degree, the in- 


malevolence, ill will, a spirit desiring harm 
or misfortune to another, a disposition to in- 


1984, providing that whoever in a rude, in- 
solent, or angry manner unlawfully touches 
another is guilty of assault and battery. 
Chandler v. State, 39 N. E. 444-447, 141 Ind. 
106. 


PURPOSES OF COMMERCE. 


Where owners of land abutting on a navi- 
gable stream accept grants from the state 
conveying to them land under water, condi- 
tioned on their erecting docks thereon for 
the purpose of promoting commerce, the 
phrase “purposes of commerce” means a pub- 
lie and general commerce; and hence, on the 
erection of docks thereon, the owners con- 
ferred on the public the right to pass over 
their abutting land as far as necessary to 
go to and from the docks. Thousand Island 
Steamboat Co. v. Visger, 83 N. Y. Supp. 325, 
331, 86 App. Div. 126. 


PURPOSES OF NAVIGATION. 


See “Actual Purposes of Navigation.” 
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PURPOSES OF PROFIT 


PURPOSES OF PROFIT. 


A mutual benefit society, which had a 
joint stock fund raised by subscriptions, por- 
tions of which were advanced to members 
by way of a loan at a certain rate of interest 
on competitions by bids, but the dealings of 
which society were exclusively with the 
members and for the benefit of members, 
was nota “society established for purposes of 
profit,” within St. 7 & 8 Vict. c. 110, § 2. and 
therefore did not need to be registered. 
Bear v. Bromley, 11 Eng. Law & Eq. 414, 416. 


PURPRESTURE. 


“‘Purpresture’ cometh of the French 
word ‘pourprise,’ which signifieth a close, or 
enclosure: that is, where one encroacheth or 
maketh several to himself that which ought 
to be common to many.” Co. Litt. 277b; 
O0. Magna Charta, 38. 272 (quoted in State 
v. Kean, 45 Atl. 256, 69 N. H. 122, 48 L. R. 
A. 102). 


An invasion of the king’s private prop- 
erty in the soil covered by water is a pur- 
presture. It is laid down by all old writers 
that it might be committed either against the 
king, the lord of the fee, or any other sub- 
ject. A purpresture is not a nuisance, unless 
it also interferes with navigation. Cobb v. 
Lincoln Park Com'rs. 67 N. E. 5. 7, 202 III. 
427, 63 L. R. A. 264, 95 Am. St. Rep. 258. 


A purpresture is an invasion of the right 
of property in the soil, while the same re- 
mains in the king or in the people. A pur- 
presture may ripen into a title because the 
sovereign power might make a grant of the 
property in questio.. Timpson v. City of 
New York, 5 N. X. App Div. 424, 430, 39 N. 
Y. Supp. 248. 


“A purpresture signifies an enciosure; 
that is, when one encloseth and maketh that 
several to himself which belongs to many. 
It is when there is a house builded or an 
enclosure made of any part of the king’s 
domain, or of a highway or a common 
street or public water.“ City of Columbus 
v. Jaques, 30 Ga. 506, 512 (quoting 3 Co. 
Litt.); State v. Kean, 45 Atl. 256, 69 N. H. 
122,48 L. R. A. 102; Moore v. Jackson (N. 
I.) 2 Abb. N. C. 211, 213; People v. Park & 
O. R. Co., 18 Pac. 141. 143. 76 Cal. 156. 


Purpresture is a clandestine encroach- 
ment and appropriation on land or waters 
that should be common or public. Coke, Litt. 
277b (cited in Hoey v. Gilroy, 14 N. Y. Supp. 
159, 161); People v. Mould. 52 N. Y. Supp. 
1032, 1033, 24 Misc. Rep. 287; Hoey v. Gil- 
roy. 14 N. Y. Supp. 159, 161. 


An intrusion on the right of property in 
tide water and in the soil thereof is desig- 
nated at common law a purpresture“; but 
the word in its ordinary acceptation at the 
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present day means any encroachment on the 
sovereign right within a highway, river. 
street, harbor, or wharf. Sullivan v. Mo- 
reno, 19 Fla. 200, 228. 


A purpresture is an invasion of the right 
of property in the soil while the same re- 
mains in the people. Knickerbocker Ice Co. 
v. Shultz, 22 N. E. 564. 565, 116 N. Y. 382; 
The Idlewild (U. S.) 64 Fed. 603, 605, 12 C. C. 
A. 328. 


A purpresture is defined to be an en- 
croachment upon lands, or rights and ease- 
ments incident thereto belonging to the pub- 
lic, and to which the public have a right of 
access or of enjoyment, which includes en- 
croachments upon navigable streams. Unit- 
ed States v. Debs (U. S.) 64 Fed. 724, 740, 


A purpresture is an inclosure or appro- 
priation for private use of that which be- 
longs to the public. Lexington & O. R. Co. 
v. Applegate, 38 Ky. (8 Dana) 299, 33 Am. 
Dec. 497. 


A purpresture is an inclosure by a pri- 
vate person of a part of that which belongs 
to, and ought to be open and free to the en- 
joyment of, the public at large. City of 
Grand Rapids v. Powers, 50 N. W. 661. 89 
Mich. 94, 14 L. R. A. 498, 28 Am. St. Rep. 
76. The appropriation by an individual of 
a part of a public common may therefore be 
a purpresture; and, as it would constitute 
an invasion of a public right, it would be 
proper that proceedings for its abatement 
should be tnken on behalf of the state. At- 
torney General v. Evarts Booming Co., 34 
Mich. 462, 472. The remedy to prevent its 
erection or to compel its removal from waters 
within the evident flow of the tide of a navi- 
gable stream is suit on behalf of the people 
by the Attorney General. People v. Mould, 
52 N. Y. Supp. 1032. 1033. 24 Misc. Rep. 287. 


Encroachment on highway. 


“A purpresture is an encroachment by 
any person, by building or otherwise, on a 
street or some part of it, or such an inclosure, 
impediment, or obstruction of it thereby as 
to amount to the exclusion and hindrance of 
the citizens and the public from the full and 
beneficial use and enjoyment of it as a public 
street.” Drake v. Hudson River R. Co. (N. 
V.) 7 Barb. 508, 548. 


A permanent encroachment upon public 
streets for a private use is a purpresture. 
and is in law a nuisance. People v. Harris, 
67 N. E. 785, 789, 203 III. 272, 96 Am. St. 


A purpresture is any permanent or habit- 
ual obstruction of a public street, although 
room enough be left to pass. Hoey v. Gil 
roy, 14 N. X. Supp. 159, 161. 


A railroad through a city, not occupy: 
ing any part of the road or street exclusive 
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ly, is not a purpresture. Lexington & O. R. A partial obstruction of a navigable 
Co. v. Applegate, 38 Ky. (8 Dana) 299, 33 Am. stream by rafts of lumber moored in it is 
Dec. 497. such an obstruction, irrespective of any ques- 


ition of the degree of inconvenience caused. 


An unauthorized inclosure of a part of Moore v. Jackson (N. Y.) 2 Abb. N. C. 211 
a highway may also be a purpresture and a 213 5 vue ’ 


public wrong, whether the highway be one 

by land or by water. Attorney General v. A structure built on the bed of a lake, 

Evart Booming Co., 34 Mich. 462, 472. not in aid of navigation, such as a building 
in which to store and repair boats, is a pur- 


A purpresture is a clandestine encroach- | presture. Askew v. Smith, 85 N. W. 512, 514, 
ment or appropriation upon land or water 109 Wis. 532. * 


that should be common or public. Any per- 
manent or habitual obstruction of a public A purpresture is not a term that applies 


street is included. Hoey v. Gilroy, 14 N. X. to a wharf built upon the shore of a navi- 
Supp. 159, 161. gable stream by the proprietor of the soil, 


but only so when carried so far into the 
channel, or so far beyond his title, as to be- 
come a nuisance. This doctrine is as well 
settled law as that a purpresture is per se 
a nuisance. Delaware & H. Canal Co. v. 
Lawrence (N. T.) 2 Hun, 163, 181. 


Encroachment on navigable water. 

An unauthorized encroachment on the 
soil of the shore is termed a purpresture,“ 
though not injurious, nor a public nuisance, 
and may be enjoined and prohibited on the 
information of the Attorney General. Revell 
v. People, 52 N. E. 1052. 1056, 177 III. 468, 
43 L. R. A. 790, 69 Am. St. Rep. 257. 


Nuisance distinguished. 


A purpresture is an invasion of the right 
of property in the soil, while the same re- 
mains in the king or the people. A nui- 
upon a public stream was considered to be a sance is an injury to the common right of 
purpresture; that is to say, the making of the public to navigate the waters. There 
that several and private which ought to be jg therefore, a wide difference between the 
common to many. A crib or pier, erected two, and, though they may coexist, yet 
in the waters of the harbor of New York,! either may exist alone without the other. 
is a public nuisance and purpresture, unless People v. Vanderbilt, 26 N. X. 287, 292. 
the party erecting the same is by some com- 
petent power authorized to build it at such 
place. People v. Vanderbilt, 28 N. T. 396, 
399, 84 Am. Dec. 351. 


At the common law any encroachment 


— — —— — UO —y— ( —U— 


Purpresture is a particular kind of nui- 
sance. An unauthorized invasion of the 
rights of the publie to navigate the water 
flowing over the soil is a public nuisance, 
and an unauthorized encroachment on the 
soil itself is known in law as a purpresture. 
People v. Gold Run Ditch & Mining Co., 4 
Pac. 1152, 1155, 66 Cal. 138, 56 Am. Rep. 80. 


The term “purpresture” includes the act 
of a person in constructing a wharf on the 
Hudson river between high-water mark and 
the navigable part of the stream, without 
first obtaining a grant of such land. People 
v. Mould, 55 N. Y. Supp. 453, 454, 37 App. 
Div. 35. 


There is a wide difference between a 
purpresture and a nuisance. Although they 
may coexist, yet either may exist alone with- 

Any erection under tide waters without out the other. The Idlewild, 64 Fed. 603, 605, 
license is an encroachment on the property 12 C. C. A. 328. 
of the sovereign, or, as it is termed in the 
language of the law, a “purpresture,” which 
he may remove at pleasure, whether it tends 
to obstruct navigation or otherwise. Eisen- 
bach v. Hatfield, 26 Pac. 539, 542, 2 Wash. 
St. 236, 12 L. R. A. 632. 


Every purpresture is not a nuisance. It 
may or may not be. People v. Park & O. R. 
Co., 18 Pac. 141, 143, 76 Cal. 156. 


PURSE. 


A purpresture exists where a riparian Distinguished from bet, see “Bet.” 


owner has unlawfully intruded into the wa- 
ter of a navigable stream beyond the point 
of navigability, to fill up the bed of the 
stream beyond that point for the sole pur- 
pose of extending his possessions, so as to the strife for which he does not enter. He 
obstruct and interfere with the public right has not a chance of gaining the thing offered, 
of navigation, and the public would have a and, if he abide by his offer, he must lose 
right to abate it as a public nuisance; for | it, and give it over to some of those contend- 
it would give no rights to the person who ing for it. Harris v. White, 81 N. T. 532, 
made it, and it would not forfeit or destroy | 539; Morrison v. Bennett, 52 Pac. 553, 557, 
his riparian rights as they existed before. 20 Mont. 560, 40 L. R. A. 158; Hankins v. 
Union Depot St. Ry. & Transfer Co. of Still- Ottinger, 47 Pac. 254, 255, 115 Cal. 454, 40 
water v. Brunswick, 17 N. W. 626, 629, 31 L. R. A. 76; Porter v. Day, 37 N. W. 259. 
Minn. 297. | 261, 71 Wis. 296. The term does not include 


A “purse, prize, or premium” is ordinar- 
ily some valuable thing, offered by a person 
for the doing of something by others, into 


PURSE 


betting on horse races. Morrison v. Bennett, 
52 Pac. 553, 557, 20 Mont. 560, 40 L. R. A. 
158. 


Rev. St. 1846, c. 40, $ 3, enacts that every 
person who shall contribute or collect any 
moneys, goods, or things in action for the 
purpose of making up a purse, plate, or other 
valuable thing to be raced for by any ani- 
mal contrary to law shall forfeit a certain 
sum. A certain association under its articles 
of association held a horse fair for the pur- 
pose of testing the speed of horses by trot- 
ting, etc. Handbills were distribute- speci- 
fying the various races and the respective 
premiums to be awarded. The premium 
fund was raised by assessment on the own- 
ers of horses and by an admittance fee to 
the fair grounds. It was held that pre- 
mium” was but another name for “purse,” 
“stakes,” or “reward” to the owner of the 
animal which should excel in speed, and the 
mode of raising this premium came within 
the express prohibitions of the third section. 
Bronson Agricultural & Breeders’ Ass'n v. 
Ramsdell, 24 Mich. 441, 444. 


PURSER. 


A purser of a ship is the fiscal agent of 
the owners. Spinette v. Atlas S. S. Co. (N. 
T.) 14 Hun, 100, 105. 


PURSUANCE. 


See In Pursuance Of.“ 


PURSUANT. 


A decree reciting that it was made pur- 
suant to the last will and testament of the 
deceased and the laws of the state import 
that the court did determine and adjudge the 
party’s rights to the property then being dis- 
tributed as given and fixed both by will and 
the laws of the state. Ward v. Congrega- 
tional Church, 29 Atl. 770, 772, 66 Vt. 490. 


PURSUANT TO LAW. 


“Pursuant to law,” as used in a statute 
providing that witnesses in attendance at a 
federal court pursuant to law are entitled to 
witness fees, etc., should not be construed to 
exclude those who attend voluntarily and 
without being subpenaed. The object of the 
law is to reimburse the prevailing party for 
the necessary expenses of his evidence, and 
Whether the witnesses come voluntarily or 
under a compulsory writ is Immaterial. 
Eastman v. Sherry (U. S.) 37 Fed. 844, 845; 
Hanchett v. Humphrey (U. S.) 93 Fed. 895, 
896; Spaulding v. Tucker (U. S.) 22 Fed. Cas. 
899, 900; Lillienthal v. Southern Cal. R. Co. 
(U. S.) 61 Fed. 622, 623. 


“Pursuant to law,“ as used in Code Cal. 
$ 848, providing that for each day’s attend- 
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PURSUIT OF HAPPINESS 


ance in court pursuant to law a witness is 
entitled to a certain amount per mile going 
and coming, etc., means to attend court upon 
the requirement of or in obedience to the law, 
all contained under the obligatory require- 
ments or pursuant to the commands of law, 
and does not include a voluntary attendance. 
Haines v. McLaughlin (U. S.) 29 Fed. 70, 71. 


PURSUING. 


“Pursuing or engaging in the occupation 
of selling liquors,” which is taxable under 
the statutes, does not characterize the act of 
making one sale of intoxicating liquors. Mer- 
ritt v. State, 19 Tex. App. 435, 436. 


PURSUIT. 


See “Agricultural Pursuits”; “Fresh Pur- 
suit”; “Immediate Pursuit”; Indus- 
trial Pursuit”; “Mechanical Pursuit.” 


“Pursuit,” as used in the general incor- 
poration statutes of Oregon, authorizing the 
formation of corporations for the purpose of 
engaging in any lawful enterprise, business, 
pursuit, or occupation, is not restricted in 
meaning to a scheme for making money, but 
includes any object consistent with the in- 
terest of society, and may engage the atten- 
tion of men and invite their co-operation; 
and a corporation may lawfully be organized 
under suci: statute for the purpose of guaran- 
tying bonds of an educational institution to 
strengthen its credit. Maxwell v. Akin (U. 
S.) 89 Fed. 178, 180. 


PURSUIT OF HAPPINESS. 


The term “pursuit of happiness,” as used 
in the statute declaring that all men have 
certain inalienable rights, and providing that 
among them are life, liberty, and the pursuit 
of happiness, includes the right of a citizen 
to follow his individual preference in the 
choice of an occupation. “The right of every 
man to choose his own occupation, profes- 
sion, or employment, though not expressly 
guarantied by the Constitution, is included in 
the right to the pursuit of happiness.“ Ruh— 
strat v. People, 57 N. E. 41, 43, 185 III. 133, 
49 L. R. A. 181, 76 Am. St. Rep. 30 (citing 
Black, Const. Law, p. 411). 


The right to the pursuit of happiness, 
guarantied by the Constitution, includes the 
right to pursue any lawful business or voca- 
tion in any manner not inconsistent with the 
rights of others. Hooper v. California, 15 
Sup. Ct. 207, 210, 211, 213, 155 U. S. 648, 39 
L. Ed. 297. 


The pursuit of happiness includes the 
right of private contract. State v. Kreutz- 
berg, 90 N. W. 1098, 1101, 114 Wis. 530, 58 
L. R. A. 748, 91 Am. St. Rep. 934, 


PURSUIT OF HAPPINESS 


The clause of the Declaration of Inde 
pendence affirming the right of men to pursue 
happiness means the right to pursue any 
lawful business or vocation, in any manner 
not inconsistent with the equal rights of oth- 
ers, Which may increase their prosperity or 
develop their faculties, so as to give them 
the highest enjoyment.” Butchers’ Union 
Slaughter House, etc., Co. v. Crescent City 
Live Stock Landing, ete., Co., 4 Sup. Ct. 652, 
660, 111 U. S. 746, 28 L. Ed. 585. 


PURVEYANCE. 


The prerogative of “purveyance,” in Eng- 
land, was that “whereby the crown enjoyed 
the right of buying up provisions and other 
necessaries for the use of the royal house- 
hold at an appraised valuation, and in prefer- 
ence to all others, even without the consent 
of the owner.“ At one time it prevailed pret- 
ty generally throughout Europe, 
regulated in England by Magna Charta, but 
is now abolished there. In re Barre Water 


Co., 20 Atl. 109, 110, 62 Vt. 27, 9 L. R. A. 195. 


PURVIEW. 


The meaning usually attached to the 
term “purview” by writers on law seems to 
be “the enacting part of a statute, in contra- | 
and we think 


distinction to the preamble; 
the provisions of the act repealing all acts or 
parts of acts coming within its purview 
should be understood as repealing all acts in 


relation to all cases which are provided for | 
by the repealing act, and that the provisions 
of no act are thereby repealed in relation to 


cases not provided for by it. Payne v. Con- 
ner, 6 Ky. (3 Bibb) 180, 181; Patterson v. 
Caldwell, 58 Ky. (1 Metc.) 489, 493; Grigsby 
v. Barr, 77 Ky. (14 Bush) 330, 339; Common- 
wealth v. Watts, 2 S. W. 123, 126, 81 Ky. 
537; State v. Reynolds, 9 N. E. 287, 289, 108 
Ind. 353. 


Where a statute repeals a prior statute 
so far as the prior statute comes within the 
purview of the later one, the word “pur- 
view’’ applies to the enacting part, the body 
or subject of the act, in contradistinction 
from the other parts thereof, such as the 
preamble, the saving, and the proviso; and 
hence the repeal is not confined merely to 
such parts of the former act as are incon- 
sistent with the provisions of the repealing 
act. The San Pedro, 15 U. S. (2 Wheat.) 132, 
139, 4 L. Ed. 202. 


In construing the meaning of a statute 
providing that all laws and parts of laws 
coming within its purview and meaning were 
thereby repealed, the Supreme Court of Ten- 
nessee reasons as follows: “It cannot be 
perceived that the addition of the word ‘pur- 
view’ makes any difference in the meaning 
of the Legislature. Lord Coke informs us 
that the purview is all that part of an act 
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and was 


PUT 


which lies between the caption and the re- 
pealing clause. Thus it seems that it means 
nothing more than the body of the act. But 
what is the meaning of the body or purview 
of the act? All such parts of for- 
mer acts as were within the purview or body 
of this act are repealed. The word ‘pur- 
view,’ in this place, is a mere expletive. Ei- 
ther that, or the word ‘meaning’ must be 
useless. e If the provisions of a sub- 
sequent statute are commensurate with the 
evils redressed by the former, it operates as 
an entire repeal; otherwise, it is a repeal 
pro tanto. In this view of the subject it is 
essential that not only every part of the 
same act should be taken into consideration, 
but all statutes made on the same subject, 
in order that it may be seen how far one 
statute repeals another, as well as to ascer- 
tain the meaning of the Legislature by com- 
paring different parts of the same and other 
acts on the same subject. Lord Coke, in 
Foster's Case, 11 Coke, 63, 64, lays down the 
rule to be that, if a subsequent act can be 
reconciled with a former one, it shall not be 
a repeal.” Smith v. Hickman's Heirs, 3 
Tenn, (Cooke) 330, 337. 


The word “purview,” as used in the re- 
pealing clause of an act stating that all laws 
within the purview of this act are repeaied, 
etc., means within the limit or scope of the 
act. Hirth v. City of Indianapolis, 48 N. E. 
876, 878, 18 Ind. App. 673. 


-PURVIEW OF THE RULE. 


| By purview of the rule is meant the 
spirit of the rule. Fidelity & Deposit Co. v. 
United States, 23 Sup. Ct. 120, 122, 187 U. 
S. 315, 47 L. Ed. 194. 


PUSHERS. 


The means for ejecting horse-shoe nails 
from the die after they have been sheared 
are termed “pushers.” Bensley v. Northwest- 
ern Horse Nail Co. (U. S.) 26 Fed. 250, 254. 


PUSHING. 


As the term is used in railroad parlance 
in relation to the switching of cars, push- 
ing’? means the act of an engine in the rear 
of a car in pushing it into the position which 
it is to occupy. Mark v. St. Paul, M. & M. 
Ry. Co., 20 N. W. 131, 132, 32 Minn. 208. 


PUT. 


A will directing the executors to put“ a 
sum on interest, to be well secured, means 
to loan money at the legal rate of interest 
on the security of a mortgage or judgment. 
The testator had in his mind a loaning on 
real estate and in no other mode, for that is 
its common and ordinary acceptation, and is 
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PUT 


the sense in which it is received by the mass 
of the community in which the testator re-. 
sided, which was an agricultural district and 
among farmers. In common parlance, nele 
ther among agriculturalists, traders, nor deal- 
ers in stock do the words “put on interest” 
convey the idea of a purchase of bank or, 
other corporation shares. In re Nyce’s Es- 
tate (Pa.) 5 Watts & S. 254, 257, 40 Am. 
Dec. 498. | 


The words “put and keep.” in a lease 
in which the landlord agrees to put and keep 
a roof in repair, do not imply a confession ` 
that it is out of repair, in the absence of any 
circumstances to indicate a probability of its 
being out of repair, and therefore the cove: | 
nant does not impose on the landlord the 
duty of repairing without notice to him of 
the necessity of repairs. Thomas v. Kings- 
land, 14 N. E. 807, 108 N. Y. 616. 


L 
1 


The word “put,” as used in a lease giv- | 
ing the lessor a Hen as security for the pay- | 
ment of the rent on all goods, implements, 


‘stock, fixtures, tools, and other personal prop- | 


erty put on the leased premises, is used in 
its broad general sense, and includes crops 
planted on the premises, and also includes 
the hay, though, while in the form of grow- 
ing grass, it was a part of the realty. Me- | 
Caffrey v. Woodin, 65 N. Y. 459, 469, 22 Am. 
Rep. 644. 


PUT IN CIRCULATION 


The term “issued or put in circulation,” 
in a statute providing that no banking as- 
sociation shall issue or put in circulation any 
bill or note, have a restricted. special, and 
almost technical meaning, relating exclusive 
ly to the moneyed currency of the country, 
and, in the language of the general banking 
law, to circulating notes in the similitude of 
banking notes. Curtis v. Leavitt (N. Y.) 17 
Barb. 309, 341. 


i 


PUT INTO HIS HANDS. 


“Put into his hands,” as used in a decla- 
ration in an action against a constable for 
neglecting and refusing to serve a writ, the 
allegation being that the writ was put into 
the hands of the constable, means that the 
writ was offered to the constable and made 
subject to his control, and would include, in 
case the constable is unable to manually take 
the writ, the putting of it into his pocket, 
or in fact in his possession in any way. 
Patten v. Sowles, 51 Vt. 388, 391. 


PUT OUT. 


The words “ejected, expelled, put out, 
and removed” relating to trespass, may be 


satisfied under some circumstances by proof 


that the house was destroyed in the plain- 
tiffs absence, and by his being prevented 
from returning to it and re-entering it be- 
cause finding it existing no longer as a hab- 
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itable house, but not so where the pulling 
down and expelling was contemporaneous. 
Perry v. Fitzhowe, 8 Q. B. 757, 779. 


PUTS HIMSELF UPON THE COUNTRY. 


The form, “And of this he puts himself 


on the country,” used as the concluding part 


of an answer under the old system of plead- 
ing, means that the pleader desired to have 
the truth of the alleged facts tried by a jury. 
Bell v. Yates (N. X.) 33 Barb. 627, 629. 


PUTTING AWAY. 


Where the master of a parish apprentice 
proposed to him that he should go to a farm 
in a different parish occupied by the master's 
sister, and the apprentice assented and work- 
ed for the sister for four years, there was 
a “putting away” of the apprentice without 


the consent of the justices, within the mean- 


ing of St. 56 Geo. III, e. 139, § 9. Rex v. 
Inhabitants of Shipton, 8 Barn. & C. 88. 


Where a parish apprentice, bound for 
seven years to A., served him for four years, 
when A. agreed with B., who carried on the 
same business in another parish, that the 
pauper should work for B., B. to pay A. 
a certain sum out of the pauper’s earnings, 
there was a “placing out or putting away” 
of the apprentice within St. 57 Geo. III. c. 
139 § 9, and no settlement was gained by 
the service under B. Reg. v. Inhabitants of 
Wainfleet All Saints, 11 Adol. & El. 656. 


PUTTING CHARACTER IN ISSUE. 


An action putting character in issue 4s 
an action in which the character of the par- 
ties, or some of them, is of particular im- 
portance. Actions for criminal conversa- 
tion, slander, etc., are of such a character. 
Ward v. Herndon (Ala.) 5 Port. 382, 386. 


„Putting character in issue” is a techni- 
cal expression, which does not mean simply 
that the character may be affected, but that 
it is of particular importance in the suit it- 
self, as the character of the plaintiff in an 
action of slander, or that of a woman in a 
suit for seduction. In those excepted cases 
character affects the amount of the recovery. 
The jury was by law bound to consider it 
in assessing damages, and it is in that sense 
that it is said that “the nature of the action 
puts the character in issue.” Stark v. Pub- 
lishers: George Knapp & Co., 61 S. W. 669. 
674. 160 Mo. 529. 


“Putting character in issue,“ as was 
said in Porter v. Seiler, 23 Pa. (11 Harris) 
424, 62 Am. Dec. 341, “is a technical expres- 
sion, which does not signify merely that per- 
sonal reputation is incidently involved in the 
consequences or results of the action, but that 
the action in its nature directly involves the 
question of character.” American Fire Ins 
Co. v. Hazen, 1 Atl. 605, 608, 110 Pa. 530. 
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PUTTING IN FEAR. party, if innocent. In re Hall, 70 N. Y. Supp. 


The words “putting in fear,” as used in a 
the definition of robbery as the felonious In El Diccionario de Legislacion puta- 
and forcible taking of the property of an- tive matrimony is defined to be a marriage 
other from his person against his will by which, being null on account of some dis- 
violence or by putting in fear, is equivalent | solving cause, is held notwithstanding for a 
to constructive violence, and the demands of | true marriage, because of its having been 
the law are met by proof of fear excited with | contracted in good faith by both or one of 
respect to apprehended injuries to the per- the spouses in ignorance of the dissolving 
son, property. or character. Though there cause. Smith v. Smith, 1 Tex. 621, 628, 46 
need be no great degree of terror or fright | Am. Dec. 121, 
for personal safety excited in the person 
robbed, the fact must be attended with such PUTS 
circumstances of terror or intimidation, such 3 
threatening by word, gesture, or manner, as As used in reference to transactions on 
in common experience is likely to create an | boards of trade, a “put” is defined to be the 
apprehension of danger, and induce one to privilege of delivering or not delivering the 
part with his property for the safety of his thing sold. Pearce v. Foote, 113 III. 228, 234, 
person. The terror which would lead the ) 55 Am. Rep. 414; Pixley v. Boynton, 79 III. 
person robbed to apprehend an injury to his 351, 353; Wolcott v. Heath, 78 III. 433, 437; 
character was never deemed sufficient to sup- ; Osgood v. Bauder, 39 N. W. 887, 890, 75 Iowa, 
port an indictment for robbery, except in the 550. 1 L. R. A. 655; Minnesota Lumber Co. 
particular instance of its being excited by v. Whitebreast Coal Co., 43 N. E. 774, 778, 
means of insinuations against or threats to 160 III. 85, 31 L. R. A. 529; White v. Barber, 
destroy the character by accusations of sod- 8 Sup. Ct. 221, 230, 123 U. S. 392, 31 L. R. 
omical practices. Simmons v. State, 25 A. 243. 


South. 881, 882, 41 Fla. 316. A speculative option, where the object 
Property obtained by a trick, or by of the parties is not a sale and delivery of 

threats of illegal arrest, criminal prosecution, | the goods, but a settlement in money on dif- 

or insinuation against character, is not a/| ferences, is commonly called a “put.” In re 

taking by putting in fear, within the mean- | Chandler (U. S.) 5 Fed. Cas. 443, 444. 

ing of Rev. St. 2398, defining robbery. Sim- “put is a term used by atockbrokere to 

mons v. State, 41 Fla. 316, 318, 25 South. 881, designate a contract by which one of the par- 


882. ties thereto purchases a privilege to deliver 

In a robbery in the first degree it is in- certain stock at any time within a certain 
dispensable that the putting in fear be a period and receive a certain sum therefor; 
fear of some immediate injury. State v. “so that, in case the market should decline 
Howerton, 59 Mo. 91, 92. to any point below that figure, the person 
owning the privilege under the protection 
thus secured could deliver the stock at the 
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PUTATIVE. agreed price.” Hopper v. Sage, 47 N. Y. 
Reputed; supposed: commonly esteem- Super. Ct. (15 Jones & S.) 77, 78. 

ed. Applied in Scotch law to creditors and “Puts,” or the privilege, for a nominal 

proprietors. 2 Kames, Eq. 105, 107, 109; consideration, of delivering a large quantity 

Black, Law Dict. of grain within a certain time at a specified 

price, where no delivery of the grain was 


PUTATIVE FATHER. contemplated by the parties, and they ex- 


. pected to settle the differences as established 
In bastardy proceedings the sworn father at future prices, are simple wagers, and void 


is called the “putative father,” because he i 11 li E ae 

is supposed to be the father of the child. U 155 ey n Young 
State v. Nestaval, 75 N. W. 725, 72 Minn. noe ; ; : 

415. The true idea of an option is what are 


led, 1 j 
The word tahere in e e rent ee a thie peculiar language ot the deal 


ers, puts“ and “calls.” A “put” is defined 
ing to the support of the poor, includes the to be the privilege of delivering or not de- 


putative father of an illegitimate child. Code livering the thing sold, and a “call” ig de 
Towa, 1897, § 2250. fined to be the privilege of calling for or not 

calling for the thing bought. Carroll v. 
PUTATIVE MARRIAGE. Holmes, 24 III. App. 453, 456 (citing Pearce 


Mourlon defines a putative marriage as v. Foote, 113 Ill. 228, 55 Am. Rep. 414). 
“a marriage which is in reality null, but “Put” is distinguished from “call,” which 
which has been contracted in good faith by is the privilege of calling for or not calling 
the two parties, or by one of them.“ Such for the thing bought. Minnesota Lumber Co 
marriages are so far valid as to impose a v. Whitebreast Coal Co., 43 N. E. 774, 778, 
civil liability upon either party to the other | 160 III. 85, 31 L. R. A. 529. 
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Q 


QUACK. 


To speak of a physician in his profes 
sional capacity as a “quack” is to call him 
a mere pretender, a person boasting of at- 
tainments which he does not possess, and is 
libelous per se. Elmergreen v. Horn, 91 N. 
W. 973, 974, 115 Wis. 385. 


QUAD BALLOTS. 


“Quad ballots” has been used to desig- 
nate official ballots on which unauthorized 
marks are affixed, as if made by the print- 
er’s quad. The marks do not import design, 
and are by themselves just as consistent with 
mistake as design. People v. Dutchess Coun- 
ty Sup’rs, 32 N. E. 242, 245, 135 N. Y. 522. 


QUADROON. 


In the French and Spanish American 
colonies and in Louisiana, the descendant of 
a mulatto—that is, a person of an equal mix- 
ture of European and negro blood—and a 
white person is called a “quadroon.” The 
term has never been adopted in South Caro- 
lina, but such a person is legally included 
in the term “mulatto” or “person of color.“ 
State v. Davis (S. C.) 2 Bailey, 558, 559. 


QUALIFY. 


As the word “qualify” is used in Const. 
$ 5, requiring state officers to “qualify,” etec., 
it means the taking of the oath or affirma- 
tion also constitutionally provided for. Arch- 
er v. State, 22 Atl. 8, 9, 74 Md. 443, 28 Am. 
St. Rep. 261. See, also, People v. McKinney, 
52 N. Y. 374, 380. 


The word “qualify,” in St. Ok]. 1890, $ 
3821, providing that officers shall qualify 
and enter upon the duties of their office on 
a certain date, unless otherwise provided, 
does not mean that an officer is required both 
to take the oath of office and give bond, as 
there is no statute requiring such officer to 
give bonds. Logan County Com’rs v. Har- 
vey, 52 Pac. 402—404, 6 Okl. 629. 


“Qualify,” in its legal use, means to take 
an oath to discharge the duties of an office; 
and when an executor named in a will al- 
leges that he desires to qualify as such, and 
the court orders that letters testamentary 
issue to him upon his complying with the 
requisites of the law, they are to be issued 
to him when he shall have taken oath well 
and faithfully to discharge the duties of his 
trust. Hale v. Salter, 25 La. Ann. 320, 324. 


In holding Purity of Elections Act, § 4, 
requiring a successful candidate to swear to 


a statement of his expenses as a qualifica 
tion to taking office to be a violation of 
Const. art. 20, § 3, describing the oath which 
a successful candidate shall take, and pro- 
viding that no other qualification shall be 
taken, the court quotes State v. Bemenderf- 
er, 96 Ind. 374, 376, as saying: The term 
‘qualify,’ as used in the statute, does not 
mean possessed of the necessary political, 
mental, and moral endowments, but means 
the acts performed after election, as taking 
the official oath and executing an official 
bond. ‘Eligible’ means capable of being cho- 
sen, while ‘qualified’ refers to the perform- 
ance of the acts which the person chosen is 
required to perform before he can enter into 
office. Abbott, in defining the word ‘quali- 
fied,’ says it means to take the oath and 
give the bond required by law from an ad- 
ministrator, executor, public officer, or the 
like, before he may enter into the discharge 
of his duties.” Bradley v. Clark, 65 Pac. 
395, 396, 133 Cal. 196. 


. “Qualify,” as used in Const. art. 3, $ 12, 
providing that all judicial officers shall. hold 
their offices until their successors shall have 
qualified, means to take such steps as the 
statute requires before the person elected or 
appointed to an office is allowed to enter on 
the discharge of its duties, such as to file a 
sufficient bond, to be approved by the proper 
officer, and to take and subscribe the official 
oath. State v. Albert, 40 Pac. 286, 287, 55 
Kan. 154. 


As probate. 


The word “qualify,” as used in Comp. 
Laws, § 1393, providing that “probate Judges 
in their respective counties are authorized to 
qualify wills by receiving the evidence of 
the witnesses who were present at the time 
of the making of the same and all other acts 
in relation to the investigation of the valid- 
ity thereof,” is equivalent to the word pro- 
bate,” and is intended to convey the same 
meaning. Bent v. Thompson, 5 N. M. 408, 
422, 23 Pac. 234. 


QUALIFICATION. 
See “Certificate of Qualification.” 


Qualifications relate to the fitness or 
capacity of the party for a particular pur- 
suit or profession. Webster defines the term 
“qualifications” to mean any natural en- 
dowment or any acquirement which fits a 
person for a place, office, or employment, 
or enables him to sustain any character with 
success.” Cummings v. Missouri, 71 U. 8. 
(4 Wall.) 277, 319, 18 L. Ed. 356; Meffert v. 
State Board of Medical Registratlon and Ex- 
amination, 72 Pac. 247, 252, 66 Kan. 710. 
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Qualification in one sense means fitness | office; having the legal requisites; endowed 
Yor; a doing of some act as a condition of with qualities fit or suitable for the ‘purpose. 
taking or holding oftice; qualify; to make State ex rel. Attorney General v. Seay, 64 
oath to any fact; to take oath of oflice be- Mo. 89, 101, 27 Am. Rep. 206. 
fore entering into its duties. Cent. Dict. 


Qualification is that which qualifies a person : 
and renders him admissible to or acceptable fice, has a double meaning, one of which is 


for a place or an oftice or appointment; | 80 5 a 5 . . 
and, as used in Const. art. 12, declaring that ders one eligible to place or position, and the 


the oath to be taken by public officers shall! Other relates to the act whereby he is in- 
be the only oath or test required as a quali- stalled in his office. Hyde v. State, 52 Miss. 
fication for oftice, is used in the sense of (0 672. 

something to be done before taking office as 

a condition of holding it, in the sense of ,QUALIFIED. 


taking an oath of office, not in the sense of ; x 
fitness. People v. Palen, 26 N. Y. Supp. 225, See “Duly Qualified”; “Failure to Qual- 


“Qualification,” with reference to an of- 


228, 74 Hun, 299. ify.” 
“Qualified” has a double sense, and may 
Elector. mean a condition or status of an oflicer, and 


The words “any person not having all is also often used to describe his act of tak- 
the qualifications of an elector,” used in Rev. ing an oath. People v. Crissey, 91 N. X. 
St. 1858, e. 169, § 42, providing that in- | 616, 636. 

_ spectors of election who shall knowingly a Const. art. 5, § 2, as amended November 
. e yore of any: person not having all ' 5, 1867, declares that no person who bas ever 
the qualifications of an elector shall be guilty | voluntarily borne arms against the United 
FFV auc de States shall be qualified to hold office until 
incapacitated, or disentitled to vote from any auch disability be removed by a law passed 
oF ue Canea nsed: by law, ane Teer TO Uie’ by two-thirds of the Legislature. Held, that 
condition of the person at the time his vote the word “qualified” refers to the holding of 
eee iat the oflice, and not to the election, and hence 
Instructio one not qualified at an election would be en- 

3 a 8 titled to enter upon the office if his disability 

Qualification,” as used in reference to were removed before the issuance of the cer- 
one instruction as a qualification of another. tificate. Privett v. Bickford, 26 Kan. 52, 53, 
does not imply contradiction, but a limita- 40 Am. Rep. 301. 


tion or modification, so that, where one in- 
The word “qualified,” when applied to 


struction is a contradiction of another, an : : 
of them must be untrue, and can only have any person elected or appointed to ottice, 
shall be construed to mean the performance 


the effect of confusing the minds of the jury. 
People v. Kennett, 45 Pac. 994, 996, 114 Cal. by such person of those things which are 
required by law to be performed by him pre- 


18. 2 
vious to his entering upon the duties of bis 


Jury duty. office. Rev. St. Wis. 1898, § 4971. 


“The definition and touchstone of quali- 
fication for jury duty, at the time of the 
adoption of the Constitution and its amend— 
ments, was the ancient phrase, Liber et 
legalis homo.“ It vested the qualifications 
on a threefold basis, freedom, law, and hu- 
manity; in other words, the juror must be 
free, lawful, and of the human race. This 
definition was rigid as far as freedom and 
humanity were concerned, but elastic as to 
lawfulness.” There is nothing in the pro- 
visions in the Constitution and laws of the 
United States preserving to the citizen the 
right of juries, grand and petit, as known to 
the common law, which renders invalid a 
statute allowing unmarried women to serve 
on juries. Hayes y. Territory, 5 Pac. 927, 2 


As not disqualified. 

In the Constitution, the words “qualified” 
and “qualifications” are employed in their 
most comprehensive sense, to signify not 
only the circumstances that are requisite to 
render a citizen eligible to office or that en- 
title him to vote, but also to denote an ex- 
emption from all legal disqualifications for 
elther purpose. Commonwealth v. Jones, 73 
Ky. (10 Bush) 725, 744. 


Eligible distinguished. 
See “Eligible.” 


As taking oath. 
The word “qualified.” In 2 Rev. St. p. 


Wash. T. 286. 438, $ 67, providing that the power of a for- 
mer sheriff does not cease until the new 
Office. sheriff has qualified and given the proper se- 


curity, means nothing more than taking the 
oath of Office. “If the term ‘qualified’ was 
intended to embrace everything necessary 


“Qualification for office,” as defined by 
the most approved lexicographers, is the en- 
dowwent or accomplishment that fits for an 


C ee 


QUA LIFIED 


to be done by the sheriff in order to entitle 
him to enter on the duties of his office, then 
it was unnecessary to say anything about 
the giving of security.” Curtis v. Kimball 
(N. X.) 12 Wend. 275, 276. 


The word qualified,“ in Const. art. 3, $ 
2, providing that the Governor shall hold his 
office for two years, and until his successor 
shall be chosen and qualified, means that 
such successor shall take the oath of office. 
Ex parte Smith, 8 8. O. (8 Rich.) 495, 519, 
520. 


As taking oath and giving bond. 


“Qualitied,” as used in Act Jan. 31, 1852, 
providing that the office of clerk pro tempore 
of the court of common pleas terminates 
whenever the successor elected at the reg- 
nlar election shall have qualified, imports 
nothing more than that the person elected 
bas complied with the requirements of the 
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what the law implies upon a general accept- 
ance. It is qualified when the drawee ab- 
solutely accepts the bill, but makes it pay- 
able at a different time or place, or to a 
different firm, or in a different mode from 
that which is the tenure of the bill. Todd v. 
Bank of Kentucky, 66 Ky. (8 Bush) 626, 628. 


An acceptance is qualified which is (1) 
conditional, that is to say, which makes pay- 
ment by the acceptor dependent on the ful- 
fillment of a condition therein stated; (2) 
partial, that is to say, an acceptance to pay 
part only of the amount for which the bill 
is drawn; (3) local, that is to say, an ac- 
ceptance to pay only at a particular place; 
(4) qualified as to time; (5) the acceptance 
of some one or more of the drawees, but not 
of all. Ann. Codes & Sts. Or. 1901. § 4543; 
Neg. Inst. Law N. D. § 141; Rev. Codes N. D. 


1899, § 1055. 


statute by giving bond and taking the oath: 


of otce. 


State v. Neibling, 6 Ohio St. 40, 
46. 


“Qualified,” in the constitutional provi- 
sion in reference to a public officer holding 
over till his successor is elected and quali- 
fied, does not mean possessed of the neces- 
kary political, mental, and moral endow- 
ments, but means the acts performed after 
election, as taking an official oath and ex- 
ecuting an official bond. It is distinguished 
from “eligible,” which means capable of 
being chosen, while “qualified” means the 
performance of the acts which the party 
chosen is required to perform before he can 
enter into the office. Abbott, in defining the 
word “qualified,” says it means to take the 
oath and give the bond required by law from 
an administrator, executor, public officer, or 
the like before he may enter on the discharge 
of his duties. Abb. Law Dict. In Stein- 
back v. State, 38 Ind. 483. it was said: “The 
term ‘qualified’ was not used in its ordinary 
or popular signification, as possessed of en- 
dowments or accomplishments or intellec- 
tual capacity or moral worth to discharge 
the duties of an office; but the framers of 
the Constitution intended that the person 
who had been elected to an office, and had 
taken the oath of office and given bond, 
Where a bond is required, was qualified, and 
hid the right to assume and discharge the 
duties of such office.” State v. Bemenderfer, 
96 Ind. 374, 376. 


QUALIFIED ACCEPTANCE. 


In Story, Bills, § 239, it is said an ac- 
coptance is general when it imports an ab- 
Solute acceptance precisely in conformity to 
the tenure of the bill itself. It is unquali- 
fied when it contains no qualification, lim- 
itation, or condition different from what is 


QUALIFIED ELECTOR. 


The term “qualified electors,” as used in 
the chapter relating to elections, includes all 
male persous of the age of 21 years or up- 
wards, belonging to either of the following 
classes, who have resided in the territory for 
a period of six months, in the township six- 
ty days and in the voting precinct thirty 
days next preceding any election: (1) Cit- 
izens of the United States; (2) persons of 
foreign birth who shall have complied with 
the provisions of the laws of the United 
States on the subject of naturalization; (3) 
civilized persons of Indian descent, not mem- 
bers of any tribe. Rev. St. Okl. 1903, § 2907. 


As actually voting person. 


In Act Cong. March 4, 1898, authorizing 
municipal corporations to issue bonds, and 
providing that no person shall be qualified to 
vote on the question of issuing such bonds 
except he be a qualified voter, and in case 
two-thirds of the qualified voters shall vote 
affirmatively the bonds shall issue, the term 
„qualified voters“ means, not those qualified 
and entitled to vote, but those gualified and 
actually voting. In that connection a voter 
is one who votes, not one who, although 
qualified to vote. does not vote. Cronly v. 
City of Tucson (Ariz.) 56 Pac. 876, 877. 


The phrase “qualified electors voting 
thereon,” in Const. art. 9, prescribing the 
manner for the submission of constitutional 
amendments, and providing that the propos- 
ed amendment shall become part of the Con- 
stitution if a majority of the qualified elect- 
ors voting thereon vote in favor of the 
amendment. does not mean a majority of 
the electors of the state, or those whose 
names appear on the poll books as voting 
at such an election, but only a majority of 
the electors actually voting on the question 
of amendment. Bott v. Secretary of State, 


€Xpressed on the face of the bill or from 40 Atl. 740, 741, 62 N. J. Law, 107. 


QUALIFIED ELECTOR 


As those voting effectively. 


The “qualified voters voting,” in the con- 
stitutional amendment of 1898 (section 36, 
art. 4), providing for the submission to vote 
of new municipal charters, and that they 
may be adopted by an affirmative vote of 
four-sevenths of the voters voting, does not 
include voters attempting to vote, but whose 
ballots are spoiled, and which cannot be 
counted. We hold that the bare attempt to 
vote, by depositing a blank ballot or an unin- 
telligible ballot, is not effected, and should 
be excluded in the total count upon which 
the required four-sevenths is to be estimat- 
ed.” Hopkins v. City of Duluth, 83 N. W. 
536, 538, 81 Minn. 189. 


As person entitled to vote. 


“Qualified elector,” as uscd in a statute, 
means a person who is legally qualified to 
vote. Sanford v. Prentice, 28 Wis. 358, 362. 


“Qualified elector,” as used in the Con- 
stitution, prohibiting the election to any civil 
or military office in the state of any person 
except a qualified elector, was employed in 
its broadest sense, meaning a person quali- 
tied to vote generally. In re House Bill No. 
166, 21 Pac. 473, 9 Colo. 628. 


The words “qualified elector,” in Pol. 
Code, § 1083, which, after enumerating the 
constitutional qualifications of a voter, pro- 
vided that persons having such qualifica- 
tions and whose names shall be enrolled on 
the great register of such county 15 days 
prior to an election shall be qualified elect- 
ors, etc., are used in the sense of “elector 
who has the right to vote.” It appears plain 
that the Legislature recognized the fact that 
there might be electors who were not so 
qualified. Bergevin v. Curtz, 59 Pac. 312, 
313, 127 Cal. 86. 


The words “qualified electors,” as used 
in Const. art. 14, § 2, providing that the Leg- 
islature shall have power to remove the 
county seat, but that it shall not be removed 
unless a majority of the qualified electors of 
the county vote therefor, means those qual- 
ifled to vote at elections for public officers, 
and therefore a statute which permits only 
resident taxpayers to vote on the question 
of the removal of the county seat is uncon- 
stitutional. Eagle County Com’rs v. People, 
57 Pac. 1080, 1083, 26 Colo. 297. 


Legal voter distinguished. 


“Qualified electors,” used in an act au- 
thorizing the submission of a question to 
vote, means a person who is legally quali- 
fied to vote, while legal voter.“ unless a 
different meaning appears from other lan- 
guage jr the act, means a qualified elector 
who does in fact vote. Sanford v. Pren- 
tice, 28 Wis. 358, 363. 
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As registered voters. 


“Qualified electors,” as used in the Oon- 
stitution, means those who have been deter- 
mined by the registrars as having the requi- 
site qualifications by enrolling their names, 
ete. Carroll County Sup’rs v. Smith, 4 Sup. 
Ct. 539, 543, 111 U. S. 556, 28 L. Ed. 517. 


By the term “qualified elector’ we do 
not mean simply a registered voter, for we 
conceive that one may be a qualified elector, 
entitled to hold office, sit on a jury, etc., 
and yet not be entitled to vote, under the 
law, for want of certificate of registration. 
White v. Reagan, 25 Ark. 622, 623. 


Women. 


Under a statute providing that every 
qualified elector of the state is a qualified 
juror of the county in which he resides, ft 
is held that women, though citizens, are not 
qualified electors; the right to vote being 
restricted by the Constitution to male citi- 
zens. State v. Ah Chew, 16 Nev. 50, 58, 40 
Am. Rep. 488. 


QUALIFIED FEE. 
See, also, “Base Fee.” 


The term “qualified fee,” rather than 
“fee simple,” is properly to be used in des- 
ignating the estate of one owning a rever- 
sion or remainder in lands. Brackett v. Rid- 
lon, 54 Me. 426, 434. 


A qualified or base fee is confined to a 
person as tenant of a particular place. Pat- 
erson v. Ellis’ Ex’rs (N. Y.) 11 Wend. 259, 
277. 


The term “qualified fee” includes the 
interest acquired by a county in real estate 
conveyed by a deed providing that the con- 
veyance is for the use of the people of the 
county as long as the premises shall be used 
for a county site for the courthouse, jail, 
and clerk’s office, but shall revert to the 
grantor if the county ceases to use it for such 
purpose. Gillespie v. Broas (N. Y.) 23 Barb. 
370, 381. 


A qualified, base, or determinable fee 
is an interest which may continue forever, 
but the estate is liable to be determined by 
some act or event circumscribing its contin- 
uance and existence. Moody v. Walker, 8 Ark. 
(3 Pike) 147, 190. It is the uncertainty of the 
event and the possibility that the fee may last 
forever that renders the estate a fee, and not 
merely a freehold. If the condition attach- 
ed to the fee is one which is certain to hap- 
pen, then there is a reversion. If such con- 
dition is one which may never happen, there 
is not a reversion, but only a possibility of 
reversion. United States v. Reese (U. 8.) 27 
Fed. Cas. 742, 744. 


Where an estate limited to a person and 
his heirs has a qualification annexed to it 


QUALIFIED OWNERSHIP 


by which it must determine whenever the 
qualification is at an end, it is a qualified or 
dase fee; in other words, a qualified, base, 
or determinable fee is an interest which may 
continue forever, but is Hable to be ended 
by some act or event circumscribing its con- 
tinuance or extent. This is what in modern, 
and especially in American, parlance is prop- 
erly called a “fee with a conditional limita- 
tion annexed.” Bryan v. Spires (Pa.) 3 
Brewst. 580, 583. 


QUALIFIED OWNERSHIP. 


The ownership of property is qualified: 
() When it is shared with one or more per- 
sons; (2) when the time of enjoyment is de- 
ferred or limited; (3) when the use is re- 
stricted. Civ. Code Cal. 1903, § 680; Rev. 
Codes N. D. 1899, § 3280, Civ. Code S. D. 
1903, § 196. 


QUALIFTED PERSONS. 


“Qualzfied persons,” as used in a court 
order requiring the sheriff to summon quali- 
fied persoms” to complete the grand jury, 
means residents of the county, since only 
residents were authorized to act. Stewart v. 
State, 13 South. 319, 98 Ala. 70. 


QUALIFIED PRIVILEGE. 


“Qualified privilege” in the law of libel 
extends to all communications made bona 
fide upon any subject-matter in which the 
party communicating has any interest, or in 
reference to which he has a duty to a person 
having a corresponding interest or duty. 
And the privilege embraces cases where the 
duty is not a legal one, but where it is of a 
moral or social character of imperfect obliga- 
tion. Bacon v. Michigan Cent. R. Co., 33 N. 
W. 181, 183, 66 Mich. 166. 


Qualified privilege exists in cases where 
some communication is necessary and proper 
in the protection of a person’s interest, but 
this privilege may be lost if the extent of its 
Publication be excessive. Smith v. Smith, 41 
N. W. 499, 500, 73 Mich. 445, 3 L. R. A. 52, 
16 Am. St. Rep. 594. 


A qualified privilege is extended to a 
Communication made in good faith upon any 
subject-matter in which the party communi- 
cating has an interest, or in reference to 
Which he has a duty, either legal, moral, or 
Social, if made to a person having a corres- 
ponding interest or duty; and the burden of 
Proving the existence of malice is cast upon 

Person claiming to have been defamed. 
wagner v. Scott, 63 S. W. 1107, 1111, 164 
i ©. 289 {citing Finley v. Steele, 60 S. W. 
155 159 Mo. 299, 52 L. R. A. 852; Sullivan v. 
a athan-Hutton Evans Commission Co., 53 

W. 912, 152 Mo. 268, 47 L. R. A. 850). 
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A plea of qualified privilege in slander or 
libel does not go to the extent of justifica- 
tion for the alleged slander or libel. It 
means nothing more than that the occasion 
of making it rebuts the prima facie inference 
of malice arising from the publication of mat- 
ter prejudicial to the character of the plain- 
tiff, and throws upon him the onus of prov- 
ing malice in fact, but not of proving it by 
extrinsic evidence only. He has still the 
right to require that the alleged libel itself 
shall be submitted to the jury, that they may 
judge whether there is evidence of malice 
on the face of it. Evening Post Co. v. Rich- 
ardson (Ky.) 68 S. W. 665, 668. 


As against an absolute privilege, no ac- 
tion of libel can be maintained at all for the 
alleged libelous words; but if it be only a 
qualified privilege the action may be main- 
tained unless the thing written had relation 
to the subject-matter undergoing judicial in- 
vestigation. Under these definitions it is not 
material whether the privilege invoked be 
considered an absolute or a qualified one in 
an action for libel for statements contained 
in a petition by a receiver against his co-re- 
ceiver, to the effect that such co- receiver was 
unlawfully withholding a portion of the as- 
sets and obstructing their collection, and that 
he was acting in contempt of court, and had 
embezzled some of the trust money, since, 
even though the privilege be considered as 
qualified, it will be sufficient in such a case. 
Bartlett v. Christhilf, 14 Atl. 518, 520, 69 Md. 
219. 


QUALIFIED VOTERS. 
All qualified voters, see All.“ 


A “qualified voter” is defined in Rev. 
St. 1899, § 9798, to be one who, under the 
general laws of the state, would be allowed 
to vote in any county for state and county 
officers, and who has resided in the district 
30 days preceding the school district meeting 
at which he offers to vote. State ex rel. Sut- 
ton v. Fasse (Mo.) 71 S. W. 745. 


As persons actually voting. 


The term “qualified voters,” in Const. 
Mo. art. 11, § 14, prohibiting a subscription 
by townships to railroads unless two-thirds 
of the qualified voters of the township at a 
regular or special election to be held therein 
shall assent thereto, means the qualified vot- 
ers voting at such election. Cass County v. 
Johnston, 95 U. S. 360, 365, 24 L. Ed. 416. 


“Qualified voters,” as used in Const. 
Miss. art. 12, § 14, providing that the Legis- 
lature shall not authorize any county, city, or 
town to become a stockholder in, or to lend 
its credit to, any company, association, or 
corporation, unless two-thirds of the “quali- 
fied voters” of such county, city. or town, 
at a special election or regular election to 


QUALIFIED VOTERS 


to held therein, shall assent thereto, “must 
be taken to mean not those qualified and en- 
titled to vote, but those qualified and actual- 
ly voting.” Carroll County v. Smith, 4 Sup. 
Ct. 539, 544, 111 U. S. 556, 28 L. Ed. 517. 


“Qualified voters,” as used in Const. 
Miss., requiring the assent of two-thirds of 


tion lawfully held for that purpose, to a pro- 
posed issue of municipal bonds, meant the 
vote of two-thirds of the qualified voters 
present and voting at such election as deter- 
mined by the official return of the result, and 
not all those qualified and entitled to vote in 
the county. Carroll County v. Smith, 4 Sup. 
Ct. 539, 544, 111 U. S. 556, 28 L. Ed. 517. 


As persons potentially qualified. 


“Qualified voters,” as used in Sand. & 


H. Dig. § 945 et seq., which authorizes the 
county court to submit the question of the 


removal of a county seat to the voters on pe- 


tition of one-third of the qualified voters of 
the county, and to order such removal when 
a majority of the qualified voters vote in 
favor of the place named in the petition, and 
providing that, to ascertain the number of 
qualified voters for the purposes of the act, 
the county court should be governed by the 
number of persons liable to pay a poll tax 
as returned upon the assessor's book, does 
not mean those only that have paid a poll 
tax, but extends to all citizens of the county 
who would have the right to vote upon the 
payment of a poll tax. Dunn v. Lott, 58 S. 
W. 375, 376, 67 Ark. 591. 


Const. art. 7, § 7, declares that no coun- 
ty, city, town, or other municipal corpora- 
tion shall contract any debt. pledge its faith, 
or loan its credit, ete., unless by a vote of a 
majority of the qualified voters” therein. 


In Chester & L. N. G. R. Co. v. Caldwell 


County Com'rs, 72 N. C. 486, this clause was 
held to require a majority vote of all those 
competent to vote, whether registered or not. 
Rodman, J., says: “A qualified voter is one 
who is entitled to register as a voter, and 
who is qualified to vote upon registration.” 
It was held in the case at bar that the sec 
tion, construed in connection with article 6, 
§ 2, declaring that no person shall be allow- 
ed to vote without registration, only requir- 
ed a majority of the registered voters in or- 
der to authorize a municipal corporation to 
contract a debt, the court saying that regis- 
tration “is an indispensable condition of the 
right to vote, without compliance with which 
the elector, whatever his personal qualifica- 
tion may be, cannot exercise his franchise.” 
Southerland v. City of Goldsboro, 1 S. E. 760, 
96 N. C. 49. 


As registered voters. 
A qualified voter is one who by law is 


entitled to vote at an election, Where elect- . 
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ors are required to register, an elector who 
fails to so register is not a qualified voter, 
although he possesses every other qualifica- 
tion. State ex rel. Woodson v. Brassfield, 67 
Mo. 331, 337. 


The term “qualified voters,” in Const. 
art. 7, $ 7, prohibiting municipal corporations 
from contracting any debts, etc., except for 
necessary expenses, unless by a vote of the 
majority of the qualified voters therein, 
means those whose names are registered as 
qualified voters, as required by Const. art. 6, 
§ 2. Southerland v. City of Goldsboro, 1 S. 
E. 760, 96 N. C. 49. 


“Qualified voters,“ as used in Const. art. 
7. $ 7, prohibiting counties, cities, etc., from 
incurring debts except on a vote of the ma 
‘jority of the qualified voters therein, means 
a class of persons whose competency to vote 
has been passed upon in their admission to 
registration. Qualified voters are those only 
who have been lawfully registered. McDow- 
ell v. Massachusetts & S. Const. Co., 2 S. E. 
351, 358, 96 N. C. 514. 


The term “qualified voters,” in Act 1898, 
$ 99, p. 8, authorizing the permanent loca- 
ition of the county seat of Calhoun county 
by the vote of the qualified electors thereof, 
means those qualified to vote according to 
the provisions of the act, and therefore per- 
sons who have not registered as required by 
the act are not entitled to vote. The mean- 
‘ing of the term is to be determined from the 
‘statute in which it is found, and not alone 
from the general law governing the qualifi- 
cation of voters. State v. Crook, 28 South. 
745, 749, 126 Ala. 600. 


“Every definition of the qualification of 
voters,” said Mr. Drake, the autbor of the 
Law of Attachment, arguing in Blair v. 
| Ridgely, 41 Mo. 63, 97 Am. Dec. 248, is but 
a statement of the terms on which men may 
vote; and in every instance such definitions 
refer to what a party has done. as well as 
to what he is. They say to the voter: ‘If 
you have done certain things, you can vote.’ 
Ile who does not register is not qualified to 
vote, and hence is not a ‘qualified elector,’ 
a phrase that is used five times in the Con- 
stitution to signify those who are entitled 
to go to the polls on election day and legally 
ee It was held that a law requiring a 
registration before election day fixed a quali- 
fication for voting, and therefore was in vio- 
lation of thé clause of the Constitution 
which fixed the qualification of electors, and 
which did not require registration. White 
v. Multnomah County Com'rs. 10 Pac. 484, 
486, 18 Or. 317, 57 Am. Rep. 20. 


l 


the “qualified voters” of a county at an elec- | 


QUALIFIED VOTERS VOTING. 


“Qualified voters voting,” within the 
meaning of a statute providing tbat a town 
ship may subscribe to the capital stock of 
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a railroad whenever two-thirds of the quali- will take into comsideration the interest of 

fed voters of such town, voting at an elec- the witnesses and their appearance on the 

tion beld for that purpose, are im favor of witness stand, the word “quality” may have 

such subscription, is not the same as the meant the better evidence, and, if so, the 

“qualified voters of the township,” and there- court invaded the province of the jury. Gil- 

fore the statute is in conflict with the clause more v. Seattle & R. R. Co., 69 Pac. 743, 744, 

of the Constitution prohibiting the General 29 Wash. 150. 

Assembly from authorizing such subscription 

unless two-thirds of the qualified voters con-“ Land. 

sent thereto. State ex rel. Woodson v. The partial failure ef censideration in 

Brassfield, 67 Mo. 331, 347. the quality ef the land for which the vendee 
The term “qualified voters voting,” in may recoup damages in a suit fer the pur- 


the township aid act of Missouri of March 1 money -must 1 understood as embri- 
93, 1868, authorizing a subscription by a ake not only qualities essentially inherent 


township to the capital stock of railway com- | in the lands, as fertility of soil, but also 
panies on a vote of not less than two-thirds qualities extrinsically added, such as prep- 


of the qualified voters of the township vot- aration for cultivation, er any other material 
ing at an election on such question, means improvement made upon the land. In this 


id: “To confine the term 
the voters actually voting. as the voters not | “25€ the court sa 
voting are presumed to assent to the ex- quality,’ in this connection, to natural quali- 
pressed will of the majority of those voting. ties, such as fertility of soil and the like, 


Cass County v. Johnston, 95 U. S. 360, 365. would be a narrow construction. It must be 
24 I. Ed. 416. l . ' understood in a more comprehensive sense, 


as embracing not only qualities essentially 
inherent in the land itself. but also adventi- 
QUALITY. | tious qualities—qualities extrinsically add- 
ed, such as preparation for cultivation, or 
In defining “a,” Webster says it is placed any other material improvement made on 
before nouns of the singular number, denot- | the land: This is the received sense in 
ing an individual object or “quality” indi- | which the term is used when applied to real- 
vidualized: and “quality” is defined as (1) ty.” Thus it is laid down that in an “action 
“the condition of being of such a sort, as dis- brought for recovery of real property its 
tinguished from others; (2) special or tem- quality should be shown, as whetber it con- 
porary character; profession; occupation.” | sists of houses, lands, or other heredita- 
State v. Martin, 30 S. W. 421, 423, 60 Ark.| ments; and in general it should be stated 
843, 28 L. R. A. 153. whether the lands be meadow, pasture, or 
arable,” etc. See Steph. Pl. p. 296; Bouv. 
Law Dict. “Quality.” Barnes v. Anderson. 
21 Ark. 125, 126. 


As used in the rule that no one can ac 
quire the exclusive right to the use as a 
trade-mark of a generic word indicating or 
denoting merely quality of the article, ‘“qual- 
ity” is employed as denoting the grade, in- 
gredients, or properties of the article. In 
some of the cases the word indicates gen- 
erally the merit or excellence of the article 
as associated with or coming from a source, 
and when used in such sense there may be a 
valid trade-mark as indicating quality. Den- 
nison Mfg. Co. v. Thomas Mfg. Co. (U. 8.) 
$4 Fed. 651, 657. 

| 


The word “quality,” as used in a con- 
tract providing that, if the engineer on board 
a certain steamship would approve the qual- 
ity of coal for use on board that vessel, cer- 
tain parties were to receive the same, etc., 
imports adaptiveness, suitableness, and fit- 
ness for the purpose specified, and in their 
most comprehensive sense. Heron v. Davis, 
16 N. Y. Super. Ct. (3 Bosw.) 336, 344. 


Evidence. 


In an instruction that the jury, from 
the weight of testimony, should take into 
consideration not so much the number of are accurately synonymous witb quantity.“ 
witnesses that testified to any one given Under Rev. St. 1879, art. 280, imposing a 
fact, but the “quality” of the testimony, and penalty on a carrier for a failure to furnish 
in weighing the quality of the testimony they | to a shipper on demand a bill of lading stat- 
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QUANTITY. 
See “Definite Quantity.” 


The term “quantity,” as used in Rev. St. 
476, § 2504, Schedule M, relating to duties 
on imported fruit, and making ap allowance 
for loss on decay which exceeds 25 per cent. 
of the quantity, relates to the whole impor- 
tation of fruit, and not to the quantity in 
each particular package damaged. Scatter- 
good v. Tutton (U. S.) 2 Fed. 28, 29. 


A “quantity,” when used in an indict- 
ment charging tbe larceny of various arti- 
cles of property of the same kind, is a suff- 
cient description thereof, without stating 
any specific number of tbe articles stolen. 
Commonwealth v. Butts, 124 Mass. 449, 452. 


Lumber. 


“Quantity” may include “weights” or 
“amounts,” but neither of these latter terms 
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tween them and the people generally of such 
community; and the authority granted by 
Const. art. 7, § 6, par. 2, to county officials 
to levy a tax for the purpose of “quarantine,” 
does not authorize such officials to incur an 
indebtedness and levy taxes for the purchase 
of vaccine points for the use of the county 
in preventing the spread of smallpox within 
its borders. Daniel v. Putnam Co., 38 S. E. 


mg the quantity of the shipment, a demand 
by the shipper of lumber of a bill of lading 
stating the weight or amount is insufficient 
to warrant an infliction of the penalty for 
{ts refusal. Sherman, S. & S. Ry. Co. v. 
Conly (Tex.) 37 S. W. 253, 254. 


“Quantity,” as used in Rev. St. 1879, art. 
280, imposing a penalty on common carriers 
fer refusing to give, when demanded, a bill 
of lading stalag the quantity. character and) 980, 981, 113 Ga. 570, 54 L. R. A. 292. 
condition of the goods received, according to Under a genera! statute providing quar- 
Webster is that which answers the question antine as the means to prevent the introduc- 
how much. It has the attribute of being so tion of infectious or contagious disease, and 
much, and not more or less. In the case of | @ city charter authorizing the council to Pass 
lumber, quantity might be ascertained with and enforce all ordinances deemed necessary 
certainty by measurement or by weight. De- or proper to prevent the introduction of in- 
scribing lumber as “a car load” does not fectious diseases, an ordinance providing 
state the quantity. Texas & P. Ry. Co. v. that it shall be unlawful for any person to 
Cuteman (Tex.) 14 S. W. 1069, 1070. import, sell or otherwise deal in cast-off gar- 
ments, blankets, bedding or bedclothes in said 
city, provided that this ordinance shall not 
apply to the sale of said articles not import- 
ed, and that have not been used by persons 
having infectious diseases,” is not author- 
ized as a quarantine regulation, but is an un- 
warranted restraint of trade. Town of 
Greensboro v. Ehrenreich, 80 Ala. 579, 582, 
2 South. 725, 60 Am. Rep. 130. 


In the absence of an epidemic showing 
an apparent necessity therefor, an ordinance 
prohibiting any one from bringing second- 
hand clothing into a town, or exposing it for 
sale therein, without furnishing proof to the 
mayor that it did not come from an infected 
district, is not a valid exercise of a power to 
establish and enforce quarantine regulations, 
but is an unreasonable restraint of trade. 
Town of Kosciusko v. Slomberg. 9 South. 297, 
68 Miss. 469, 12 L. R. A 528, 24 Am. St. Rep. 
284. . 


A “quarantine” is defined to be (1), prop- 
erly, the space of 40 days; appropriately, the 


QUANTITY GUARANTIED. 


A bill of lading acknowledging the re- 
ceipt of a specific quantity of grain, and con- 
taining tbe words “quantity guarantied,” and | 
also providing that damage or deficiency in 
quantity as specified should be deducted from 
charges by the consignees, amounts to a 
guaranty that the carrier will deliver the 
amount specified in the bill of lading, or be 
responsible for the shortage. Bissel v. Camp- 
bell, 54 N. Y. 353, 358. 


QUANTUM. 


„Quantum,“ according to Webster, means 
quantity, amount; and amount, the sum total 
of two or more particular sums or quantities; 
the aggregate; the whole quantity; a total- 
ity. Where a telegraph company failed to 
deliver a message promptly, and the plaintiff 
proved his right to recover damages for the 


delay, the jury could consider mental anguish 
occasioned by such delay in fixing the ‘‘quan- 
tum” of damages. Connelly v. Western Union 
Tel. Co., 40 S. E. 618, 622, 100 Va. 51, 56 L. 
R. A. 663, 93 Am. St. Rep. 919. 


QUANTUM MERUIT. 


A “quantum meruit” is in the nature of 
an action for the value of services rendered. 
Bills v. Polk, .72 Tenn. (4 Lea) 494, 495. 


QUARANTINE. 


Police regulation. 


Vaccination distinguished, see “Vaccina- 
tion.“ 


To “quarantine” persons means to keep 
them, when suspected of having contracted or 
been exposed to an infectious disease, out of 
the community, or to confine them to a given 
place therein, and to prevent intercourse be- 


term of 40 days during which a ship arriving 
in port, and suspected of being infected with 
a malignant or contagious disease, is obliged 
to forbear all intercourse with the city or 
place. This time was chosen because it was 
supposed that any infectious disease would 
break out, if at all. within that period. (2) 
Hence the word means restraint of inter- 
course to which a ship may be subjected. on 
the presumption that she may be infected. 
either for 40 days or for any other limited 
period. Webster’s Dict. The very idea of a 
quarantine implies that it is for a definite, 
limited time. Gibson v. The Madras, 5 Ha- 
wall, 109, 116, 120. 


Widow's right. 

The right of the widow to remain in the 
capital messuage is in law called a “quar- 
antine.” Davis v. Lowden, 88 Atl. 648, 650, 
56 N. J. Eq. 126. 


By the common law the widow has the 
right to tarry in the mansion for 40 days 


QUARANTINE 


after the death of her husband, which is call- 
ed her “quarantine.” Reagan v. Hodges, 69 
S. W. 581, 582, 70 Ark. 563; Scrib. Dower, 14 
It is said that this provision was made in 
consideration of the destitute situation in 
which the widow was placed by the death of 
her husband. Glenn y. Glenn, 41 Ala. 571, 
530. 


A widow’s “quarantine,” at common law, 
was a right to remain in and to hold and 
enjoy the mansion house of her husband aft- 
er his death, without being liable to pay any 
rent for the same, until dower should be as- 
signed to her. This right was, however, lim- 
ited by statute to the space of 40 days after 
the death of her husband, though it appears 
that by the ancient common law a widow 
was entitled to remain in her husband’s man- 
sion house for a year after his death. The 
widow’s quarantine is regarded as a privi- 
lege, a benefit, but not as a freehold estate 
on the land. The interest given to her was 
temporary and fugitive in its purpose, and 
not designed for continuance beyond the ex- 
pressed time, and as a means to constrain the 
heir to assign her dower without unreason- 
able delay. Spinning v. Spinning, 10 Atl. 
270, 271, 43 N. J. Eq. (16 Stew.) 215. 


A widow’s right to quarantine is a pos- 
sessory right on which an action of eject- 
ment may be maintained, and is assignable, 
and carries with it all the incidents that be- 
long to it prior to the transfer. Phillips v. 
Presson, 72 S. W. 501, 502, 172 Mo. 24 (citing 
Fischer y. Siekmann, 125 Mo. 165, 28 8. W. 
435; Carey v. West, 139 Mo. 146, 176, 40 8. 
W. 661). 


QUARREL, 


“Quarrel,” as used in an ordinance for- 
bidding persons to quarrel, is a very compre- 
bensive term, which would include a difħcul- 
ty in which the owner of a store engaged in 
an attempt to eject a person from his prem- 
ises who refused to go when ordered, though 
the ancient law would have given him a right 
to use force. Metcalf v. People, 30 Pac. 39, 
2 Colo. App. 262. 


Quarreling is the exchange of angry ut- 
terances between two or more persons, and 
not the mere use, in an ordinary tone, of vi- 
tuperative and threatening words by one to 
another, who remains silent. It takes two 
to make a quarrel. Carr v. City of Conyers, 
10 S. E. 630, 631, 84 Ga. 287, 20 Am. St. Rep. 
357. 


The term “quarrel,” within the meaning 
of an accident policy which provides that if 
deatb occurs from assault provoked by quar- 
reling no recovery can be had, cannot be con- 
strued to include every frivolous controversy 
which might in some sense be termed a “quar- 
rel“ although not a dispute or quarrel from 
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which the insured might reasonably expect 
anger to be provoked or injury to result. 
Accident Ins. Co. v. Bennett, 16 8. W. 723, 
725, 90 Tenn. (6 Pickle) 256, 25 Am. St. Rep. 
685. 


QUARRY. 


Mine distinguished, see “Mine.” 


To “quarry” means to cut, dig, or take 
out, as from a quarry. A “quarry” is de 
fined to be an excavation or other place from 
which stone is taken by cutting, blasting, or 
the like, and usually distinguished from a 
mine by being open widely at the top and 
front. Ruttledge v. Kress, 17 Pa. Super. Ct. 
490, 495. 


A “quarry” means, not an indefinite ex- 
tent of stone or rock which may be worked, 
but the spot where the rock is quarried. 
Shaw v. Wallace, 25 N. J. Law (1 Dutch.) 
453, 462. 


“Quarries” are pits or excavations in the 
earth from which stones only are taken, as 
distinguished from “mines,” from which me- 
tallic ores or other mineral substances are 
taken. Marvel v. Merritt, 6 Sup. Ct. 207, 
208, 116 U. S. 11, 29 L. Ed. 550. 


A “quarry” is a work for the excavation 
of minerals, where the whole excavation is 
open. Murray v. Allred, 43 S. W. 355, 358, 
100 Tenn. 100, 89 L. R. A. 249, 66 Am. St. Rep. 
740. 


Since a quarry is an excavation or pit 
from which the slate is taken, the meaning of 
the phrase “working the quarry,” as used in 
a lease requiring the forfeiture thereof for 
not working the quarry for a certain length 
of time, means the doing of any work nec- 
essary to the proper and convenient use of 
the pit, such as the removal of earth. débris, 
water, ice, or snow, as much as blasting and 
removal of the slate and rock, for the latter 
cannot be done unless the quarry is kept rea- 
sonably free from obstruction. Miller v 
Chester Slate Co., 18 Atl. 565, 566, 129 Pa. 81 


QUARRYING. 


A pledge, in a lease, to do such quarry: 
ing on the demised premises as is necessary 
to carry on the lessee’s business as a boat 
builder, gives him a property in the rocks so 
quarried, and therefore the lessee is not re- 
quired to account to the landlord for the 
stone so quarried. McKee v. Brooks, 20 Mo. 
526. 


QUARTER. 


“Quarter of corn,” as used in renewed 
lease, by which the lessee was to yield up so 
many “quarters of corn,” will be understood 
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to mean legal quarters, reckoning the bushel 
at eight quarters, although at that time the 
tenants paid by composition, reckoning the 
bushel at nine quarters. Hospital St. Cross 
v. Lord Howard De Walden, 6 Term R. 338, 
343. 


“Quarter,” as used in descriptions of 
land, according to the government subdivi- 
sions, calling them the southeast quarter,“ 
or the northeast “quarter,” etc., designates a 
Square piece of land; but such fact does not 
render a description of land as the south 
“quarter” indefinite, since the south one 
quarter may be as accurately determined as 
the southeast one-quarter. McCartney v. 
Dennison, 35 Pac. 766, 767, 101 Cal. 252. 


The word “quarter,” as used in an ordi- 
nance providing that a license for running a 
barroom, drinking shop, etc., shall be paid 
each quarter, means a quarter of a year, and 
is not indefinite or uncertain. In re Schnei- 
der, 8 Pac. 289, 291, 11 Or. 288. 


QUARTER CORNER. 


A “quarter corner,” as distinguished 
from a “section corner,” in the government 
surveys means the corner on a section line 
midway between the section corners. Rud 
v. Pope County Com’rs, 68 N. W. 1062, 66 
Minn. 358. 


QUARTER OF A YEAR. 


A “quarter of a year” is 91 * Pol. 
Code Cal. 1903, nee 


QUARTER SCALE. 


“Quarter scale,” in reference to timber, 
is the rule emploved to determine the amount 
of square-edged boards contained in any log, 
without regard to its quality. The log is 
squared at its smallest end, and the number 
of feet found by taking three-fourths of the 
diameter of the smallest end of the log and 
squaring it; thus, if a log is 40 inches in 
diameter and 12 feet long, 30 inches of the 
diameter, or three-fourths, is taken and 
squared, making 900 feet. Bullock v. Con- 
sumers’ Lumber Co. (Cal.) 31 Pac. 367, 368. 


QUARTER SECTION. 


The general and proper acceptation of 
the term “quarter section,” as well as its 
construction by the general land department, 
denotes the land in the subdivisional lines, 
and not the exact quantity which a perfect 
admeasurement of an unobstructed surface 
would declare. Brown v. Hardin, 21 Ark. 
324, 327. 


QUARTER SECTION LINE. 


A “quarter line,” as distinguished from 
a “section line,” means a line running from 


one quarter corner to another through the 
center of the section. Rud v. Pope County 
Com’rs, 68 N. W. 1062, 66 Minn. 358. 


“Quarter section line,” as used in a de 
scription of certain lands relative to the loca- 
tion of a certain public highway, means the 
east one of three straight lines, running north 
and south in the section, which divide it into 
three equal parts. Jackson y. Rankin, 30 N. 
W. 301, 303, 67 Wis. 285. 


QUARTERS. 
See “Public Quarters.” 


QUARTERONES. 


“Quarterones,” as used in the Spanish 
and French West Indies, applies to the issue 
of a white person and a tercerone; that is, a 
person possessing the blood of a white person 
and a mulatto. Daniel v. Guy, 19 Ark. 121, 
131. 


QUARTZ LOD E. 


“Quartz lode” is a fissure or seam in the 
country rock, filled with quartz matter, bear- 
ing gold or silver, and may be wide or nar- 
row; it varies in width from 1 inch, or even 
less, to 100 feet, or much more. The sides of 
the lode are represented and defined by the 
walls of the country rock, and these walls 
must be discovered, and the lode identitied 
thereby, before it can be located and held as 
a lode. Foote v. National Min. Co., 2 Mont. 
402, 404. 


QUASH. 


See “Motion to Quash.” 


The word “quash,” according to Bouvier, 
means to overthrow. The Century and Web- 
ster’s Dictionaries define its legal meaning to 
be to abate, annul, overthrow, or make void. 
Holland v. Webster, 29 South. 625, 627, 43 
Fla. 85; Jones v. Wolfe, 60 N. W. 563, 42 
Neb. 272. 


Mr. Abbott, in his Law Dictionary, de- 
fines “quash” to mean to annul, overthrow, 
or vacate by judicial acts. Hood v. French, 
19 South. 165, 167, 37 Fla. 117. 


The term “quash,” when applied to writs 
of error or other writs, means to abate for 
some defect in the writ itself or in the form 
of the writ, which defect does not reach the 
merits of the case. Bosley v. Bruner, 24 
Miss. (2 Cushm.) 457, 462. 


Where proceedings are irregular, void, 
or defective, the courts will quash them 
both in civil and criminal cases. An indict- 
ment which is so defective that no judgment 
can be given on it, or where there is no juris 
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diction of the offense, will be quashed. The ligation. Thus, in a large class of cases, 
remedy is applicable only to irregular, de- ! where suit is brought to recover meney 
fective, or improper proceedings. Therefore which is paid by mistake or which has been 
it is error to quash the writ in an action obtained by fraud, it is said the law implies 
brought in the name of a county treasurer, ! a promise to repay the money, when it is 
as obligee on a surplus bond given on the well understood that the promise is a mere 
purchase of land for taxes, though the inter- | fiction, in most cases without any foundation 


est of the equitable owner did not appear. 
Crawford v. Stewart, 38 Pa. (2 Wright) 34, 
36. 


QUASI. 


The word “quasi” is a Latin word, signi- 
fying “as if; almost.” It marks the re- 
semblance, and supposes a little difference, 
between two objects. People v. Bradley, 60 
Ill. 390, 402 (citing 2 Bouv. Law Dict. 411). 


QUASI CONTRACT. 


The whole theory of the law of implied 
contracts was originated for the purpose of 
giving a remedy ex contractu for certain 
wrongs. Nevada Co. v. Farnsworth (U. 8.) 
89 Fed. 164, 165. 


In contracts it is the consent of the con- 
tracting parties which produces the obliga- 
tion. In quasi contracts there is not any 
consent. The law alone, or natural equity, 
produces the obligation by rendering obliga- 
tory the fact from which it results. There- 
fore these facts are called “quasi contracts,” 
because, without being contracts, they pro- 
duce obligations in the same manner as ac- 
tual contracts. McSorley v. Faulkner, 18 
N. T. Supp. 460, 462. 


Implied or constructive contracts are 
similar to constructive trusts of courts of 
equity, and in fact are not contracts at all. 
They are called “quasi contracts,” because, 
Without being contracts, they produce obli- 
gations in the same manner as contracts. 
Munger Vehicle Tire Co. v. Rubber Goods 
Mfg. Co., 81 N. Y. Supp. 302, 303, 39 Misc. 
Rep. 817 (citing People v. Speir, 77 N. X. 144, 
150). 


What is often termed an “implied con- 
tract,” though it is more properly denomi- 
nated a “quasi contract,” is a matter of law. 
1 Swift, Dig. 175. Such a contract rests 
merely on construction of law. It is one 
which the law, from the existence of facts, 
presumes the party has made. Brackett v. 
Norton, 4 Conn. 517, 524. A true implied 
contract, on the other hand, is one which 
may be inferred from the conduct of the 
Parties, though not expressed in words. 
ae v. Cronin, 36 Atl. 45, 68 Conn. 


The term “quasi contract,” which term 
is borrowed from the civil law, is correctly 
applied to cases where no true contract in 
fact exists, but where the law creates an ob- 


whatever in fact. The same practice has 
been adopted where necessaries had been 
furnished to an insane person or to a neglect- 
ed wife or child. The term “implied con- 
tract” cannot be correctly applied to such ob- 
ligations, but it has been frequently so ap- 
plied, arising from the fact that obligations 
generically different have been classed as 
such, not because of any real analogy, but, 
where the procedure of common law pre- 
vails, by the adoption of fiction in pleadings 
—that of a promise where none in fact ex- 
ists, or can reasonably be supposed to extst— 
the favorite remedy of applied assumpsit ex- 
ists. Quasi contracts are to be distinguish- 
ed from implied contracts in that the latter 
arise from facts and circumstances in which 
a court or jury may fairly infer as a matter 
of fact that a contract exists between the 
parties. Columbus, H. V. & T. Ry. Co. v. 
Gaffney, 61 N. E. 152, 153, 65 Ohio St. 104. 


| QUASI CORPORATION. 


See “Public Quasi Corporation“; “Quasi 
Public Corporation.” 


The term “quasi corporations” is gener- 
ally used to designate counties and other po- 
litical divisions of a state possessing only a 
low order of corporate existence. Scates v. 
King, 110 III. 456, 466. 


“Quasi corporation” is a phrase gener- 
ally applied to a body which exercises cer- 
tain functions of a corporate character, but 
which has not been created a corporation by 
any statute, general or special. School Dist. 
No. 56 v. St. Joseph Fire & Marine Ins. Co., 
103 U. 8. 707, 708, 26 L. Ed. 601. 


“Quasi corporations” are counties and 
hundreds in England, and counties, towns, 
etc., in this state. Adams v. Wiscasset 
Bank, 1 Me. (1 Greenl.) 361, 363, 10 Am. Dec. 
88. 


Towns, parishes, and proprietors of com- 
mon lands, who hold meetings and regulate 
their proceedings under divers provisions of 
statutes enacted upon those subjects, are 
said to be quasi corporations. Hayden v. 
Middlesex Turnpike Corp., 10 Mass. 397, 400, 
6 Am. Dec. 143. 


Quasi corporations are associations hav- 
ing the attributes of corporations, though 
not being such in the strict sense of the term, 
as a county. Lawrence County v. Chattrol 
R. Co., 81 Ky. 225, 227. 


The term “quasi corporations” is applied 
to such bodies as school districts or counties, 
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which are given such designation by reason 
of the limited number of their corporate pow- 
ers. The designation is used to distinguish 
them from corporations aggregate and from 
municipal corporations proper, such as cities 
and towns acting under charters or incor- 
porating statutes. Kennedy v. Queens Coun- 
ty, 62 N. T. Supp. 276, 279, 47 App. Div. 
250. 


Quasi corporations include inhabitants 
of any district who are invested with partic- 
ular powers without their consent, such as 
counties and hundreds in England, and coun- 
ties, towns, etc., in Massachusetts. Although 
quasi corporations are liable to information 
or indictment for public duty imposed on 
them by law, yet no private action can be 
maintained against them for breach of their 
corporate duty unless such action is given 
by statute. Riddle v. Merrimac River Locks 
& Canals, 7 Mass. 169, 187, 5 Am. Dec. 35. 


The term “quasi corporations” includes 
involuntary corporations, as counties, towns, 
school districts, and a township in New Eng- 
land. There is a distinction between the lia- 
bility of a municipal corporation made by 
the acceptance of a village or city charter 
and such quasi corporations. The liability 
of the former is greater than that of the lat- 
ter, even when invested with corporate ca- 
pacity and the power of taxation. The lat- 
ter are auxiliary to the state, merely, and 
corporations of the very lowest grade, and 
invested with the smallest amount of power. 
Whether the distinction and liability is 
based upon sound principle or not, it is so 
well settled that it cannot be disturbed. 
Barnes v. District of Columbia, 91 U. S. 
540, 552, 23 L. Ed. 440. 


Towns, school districts, municipal so- 
cieties, and boards of commissioners, etc., 
appointed to perform public service may be 
considered under our institutions as quasi 
corporations with limited powers coextensive 
with duties imposed on them by a statute or 
usage, but restrained from the general use 
of the authority which belongs to corpora- 
tions under the common law. They are not 
bodies politic and corporate, with the gen- 
eral powers of corporations. English v. Jer- 
sey City, 42 N. J. Law (13 Vroom) 275, 
277. 


Quasi corporations, as distinguished 
from private corporations, are aggregate cor- 
porations, such as the inhabitants of a dis- 
trict, who by statute are invested with par- 
ticular powers without their consent. Of 
this description are counties and hundreds 
in England. Such a corporation is not lia- 
ble to individuals for an omission or mal- 
feasance of its corporate duties, in the ab- 
sence of any statute creating such liability. 
A city, therefore, is not liable to an action 
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for an injury to plaintiff in having his house 
blown up during a fire, by the command of 
the authorities, to prevent the further 
spreading of the fire, though the fire was ex- 
tinguished before it reached his house; there 
being no statutory liability in such a case. 
White v. City Council of Charleston (S. C.) 
2 Hill, 571, 574. 


As agencies of state. 


Quasi corporations are that class of gov- 
ernmental institutions, such as schoo! dis- 
tricts, ete., which possess some corporate 
functions and attributes, but are primarily 
political subdivisions—agencies in the ad- 
ministration of civil government—and their 
corporate functions are granted to enable 
them more readily to perform their public 
duties. Freeland v. Stillman, 30 Pac. 235, 
236, 49 Kan. 197. 


Quasi corporations are auxiliaries of the 
state, such as incorporated school districts, 
counties, etc., which owe their creation and 
all their powers and liabilities to the statutes 
of the state. They are called “quasi cor- 
porations” because, when considered with 
reference to the limited number of their cor- 
porate powers, they rank low down in the 
scale of corporate existence. Powder River 
Cattle Co. v. Johnson County Com’rs, 29 Pac. 
361, 365, 3 Wyo. 597 (quoting Dill. Mun. Corp. 
pp. 30-33). 


Counties. 
See, also, “County.” 


The term “quasi corporations” includes 
counties, for the reason that, considered with 
respect to their powers, duties, and liabili- 
ties, they stand low down in the scale or 
grade of corporate existence. This designa- 
tion is employed to distinguish them from 
private corporations aggregate, and from 
municipal corporations proper, such as cities 
acting under general or special charters. 
Burnett v. Maloney, 37 S. W. 689, 693, 97 
Tenn. 697. 34 L. R. A. 541. 


As political subdivision. 


The term “quasi corporation” or “civil 
corporation” includes public corporations, 
like counties, townships, school districts, and 
the like, which organizations are mere terri- 
torial and political divisions of the state, es- 
tablished exclusively for public purposes con- 
nected with the administration of local gov- 
ernment. They are involuntary corpora- 
tions, because created by the state without 
the solicitation or even consent of the people 
within their boundaries, and made deposito- 
ries of limited political and governmental 
functions, exercised for the public good, in 
behalf of the state, and not for themselves. 
They are no less than public agencies of the 
state. They are not liable in a private ac- 
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tion in damages for negligence in the per- 
formance of their public duties, except when 
made so by legislative enactment. Dunn v. 
Brown County Agricultural Soc., 18 N. E. 
496, 497, 46 Ohio St. 93, 1 L. R. A. 754, 15 
Am. St. Rep. 556. 


School district. 


School districts are quasi corporations 
of the most limited powers known to the 
law. Denman v. Webster, 73 Pac. 139, 140, 
139 Cal. 452. 


The inhabitants of a schoo! district may 
be considered as a quasi corporation, with 
limited powers, coextensive with the duties 
imposed on them by statute or usage, but re- 
strained from a general use of the authority 
which belongs to these metaphysical persons 
by the common law. The same may be said 
of all the numerous corporations which have 
been from time to time created by various 
acts of the Legislature; all of them enjoy- 
ing the power which is expressly bestowed 
on them, and, perhaps, in all instances where 
the act is silent, possessing, by necessary 
implication, the authority which is req- 
wsite to execute the purposes of their cre- 
ation. The inhabitants of a school district 
have sufficient corporate powers to maintain 
an action on a contract to build a school- 
house, and to make a lease of land to them. 
Inhabitants of Fourth School Dist. v. Wood, 
13 Mass. 193, 199. 


School districts are by the general laws 
declared a body corporate, and are quasi cor- 
porations, invested with corporate powers 
sub modo, and for a few specified purposes 
only. Town of Sauk Centre v. Moore, 17 
Minn. 412, 417, (Gil. 391, 396) (citing Good- 
how v. Ramsey County, 11 Minn. 31, 41 (Gil. 
12, 19). 


School districts are not municipalities, 
but mere territorial divisions for limited 
purposes, and belong to the class of quasi 
corporations which exercise some of the 
functions of a municipality within a pre- 
scribed sphere. Briegel v. City of Philadel- 
phia, 19 Atl 1038, 135 Pa. 451, 20 Am. St 
Rep. 885. 


Township. 


A township is a quasi corporation, and 
not a municipal corporation proper. Itna 
Life Ins. Co. v. Pleasant Tp. (U. S.) 53 Fed. 
214, 217; Madden v. Lancaster County (U. 
8.) 65 Fed. 188, 191, 12 C. C. A. 566, 


QUASI CRIMINAL. 


The Constitution requiring that the 
crimina) court of Cook county shall have ju- 
risdiction of cases of a quasi criminal nature 
Was intended to embrace and include all 
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offenses not crimes or misdemeanors, but 
offenses in the nature of crimes, which are 
punishable, not by indictment, but by for 
feitures and penalties, such as qui tam ac 
tions, prosecutions for bastardy, informa- 
tions in the nature of quo warranto, and suita 
for the violation of city ordinances. Wig 
gins v. City of Chicago, 68 III. 372, 375. 


“Quasi criminal,” in a statute giving 
courts jurisdiction of causes of a quasi crim- 
inal nature, means relating to or having 
the character of crime. It therefore includes 
every species of case relating to crime, and 
such as are regarded by the law as if a crime, 
although a little different. People v. Brad- 
ley, 60 Ill. 390, 402, 


“Quasi criminal nature,” as used in a 
constitutional provision to the effect that the 
criminal court of Cook county shall have ju- 
risdiction in cases of the quasi criminal na- 
ture, means all offenses not crimes or mis- 
demeanors, but in the nature of crimes, and 
which are punished, not by indictment, but 
by forfeitures and penaltics. Wiggins v. 
City of Chicago, 68 III. 372, 375. 


An action under Rev. St. § 1571, to re- 
cover the price paid for intoxicating liquors 
sold in violation of the statute, is a civil ac- 
tion, and not quasi criminal in character, 
although the constitutionality of the statute 
punishing as a crime the unlawful sale of in- 
toxicating liquors is sustained under the gen- 
eral power to make proper police regulation. 
But the provision which takes away the right 
to recover the price of liquors unlawfully 
sold is assimilated to the statute denying 
the right to recover usurious interest. And 
the conferring the right to recover the price 
of liquors paid is of like character. The 
remedy is enforced by a civil action, and is 
in all respects governed by the rules appli- 
cable to such action. Woodward y. Squires, 
39 Iowa, 435, 438. 


QUASI DERELICT. 


A quasi derelict is a vessel which, though 
not abandoned, is unable to continue on its 
voyage by reason of the disability of its crew 
to navigate it; one whose crew is disabled 
by sickness, etc. Sturtevant v. George Nich- 
olaus (U. S.) 23 Fed. Cas. 333, 334. 


QUASI DWELLING HOUSE. 


The term quasi dwelling houses” 18 
sometimes used to designate barns and other 
outhouses which are in such proximity to 
the mansion house as to render a person 
breaking and entering such barns or out- 
houses, etc., guilty of burglary. Quinn v. 
People, 71 N. Y. 561, 568, 27 Am. Rep. 87. 


QUASI INDIVIDUAL 


QUASI INDIVIDUAL. 


The term “quasi individual” has been 
used to designate a private corporation. 
Such a corporation is a pure creation of the 
legislative will, having only such powers as 
are conferred expressly or by necessary im- 
plication. It has no inherent or natural 
right, like a citizen. State v. Haun, 54 Pac. 
130, 133, 7 Kan, App. 509. 


QUASI JUDICIAL. 


When the law commits to an officer the 
duty of looking into facts and acting upon 
them, not in a way which it specially directs, 
but after a discretion in its nature judicial, 
the function is quasi judicial. Mitchell v. 
Clay County (Neb.) 96 N. W. 673, 678. 


The action of the comptroller of the cur- 
rency in ordering an assessment on the stock- 
holders of an insolvent national bank in- 
volves a determination of the necessity for 
such assessment, which is quasi judicial, and 
is conclusive on the stockholders. De Weese 
v. Smith (U. S.) 97 Fed. 309, 317. 


The insurance statutes vest the Commis- 
sioner of Insurance with discretionary pow- 
er, and give him authority to see that all 
laws relating to insurance companies are en- 
forced. Held, that the commissioner's du- 
ties are quasi judicial, so that mandamus 
will not lie to compel him to issue a certifi- 
cate of admission to a foreign insurance com- 
pany, which has been refused after a hear- 
ing. American Casualty Ins. & Security Co. 
v. Fyler, 22 Atl. 494, 60 Conn, 448, 25 Am. 
St. Rep. 337. 


QUASI JURISDICTIONAL FAOTS. 


With respect to quasi jurisdictional facts 
which are necessary to be alleged and prov- 
ed in order to set the machinery of the law 
in motion, the finding of the court is as con- 
clusively presumed to be correct as its find- 
ings with respect to any other matter in 
issue between the parties. Examples of 
quasi jurisdictional] facts are the allegations 
and proof of the requisite diversity of citi- 
zenship, or the amount in controversy, in a 
federal court, which, when found by such 
court, cannot be questioned collaterally; the 
existence and amount of the debt of a peti- 
tioning debtor in an involuntary bankruptcy; 
the fact that there is insufficient personal 
property to pay the debts of a decedent when 
application is made to sell his real estate; 
the fact that one of the heirs of an estate 
had reached his majority, when the act pro- 
vided that the estate should not be sold if all 
the heirs were minors. Quasi jurisdictional 
facts are those facts which do not go to the 
subject-matter or to the parties, but to a pre- 
liminary fact necessary to be proven to au- 
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thorize the court to act. Noble v. Union 
River Logging R. Co., 13 Sup. Ot. 271, 273, 
147 U. S. 165, 37 L. Ed. 123. 


QUASI MUNICIPAL CORPORATION. 


Quasi municipal corporations are corpo- 
rations commonly known as counties, town- 
ships, and school districts. The common-law 
rule is that no private law action can be 
maintained against municipal corporations 
for the neglect of a public duty imposed on 
it by law for the benefit of the public, and 
from the performance of which the corpora- 
tion receives no pecuniary profit. As re- 
spects what are called quasi municipal cor- 
porations,” this is the rule, without excep- 
tion; but as respects what are called “ mu— 
nicipal corporations proper,” such as cities 
and incorporated villages, the general current 
of the authorities is to the effect that, even 
in the absence of an express statute, they 
may be impliedly liable for acts of negli- 
gence in the performance of duty imposed 
on their officers and agents, while for the 
saine or a similar wrong there is no liability 
resting on quasi municipal corporations. Sni- 
der v. City of St. Paul, 51 Minn. 406, 471, 53 
N. W. 763, 18 L. R. A. 151. 


QUASI PUBLIO CORPORATION. 


Railroad company as, see “Railroad 


Company.“ 


Quasi publie corporatlons partake in 
many respects of the nature of both public 
and private corporations, and are such as 
bave concern with some of the expensive 
duties of the state, the trouble and charge of 
which are undertaken and defrayed by them 
in considcration of a certain emolument al- 
lowed and secured to their members. Me- 
Kim v. Odom (Md.) 3 Bland, 407, 419. 


The general term “corporation” is divid- 
ed into those which are private only, formed 
by voluntary agreement for private purposes, 
and those which are created by the state for 
the purposes of government and management 
of public affairs, which are public or quasi 
publie corporations. Murphy v. Board of 
Chosen Freeholders, 31 Atl. 229, 232, 57 N. J. 
Law (28 Vroom) 245. 


A bank of deposit and discount is a quasi 
public institution, and properly subject to 
statutory regulations for the benefit of de 
positors. Campbell v. Watson, 50 AtL 120, 
124, 62 N. J. Eq. 396. 


QUASI USUFRU CT. 


Imperfect or quasi usufruct is that which 
is of things which would be useless to the 
usufructuary if he did not consume or ex: 


QUAY 


pend them, or change the substance of them, 
as money, grain, and liquors. Civ. Code La. 
1900, art. 534. 


QUAY. 


A quay is a vacant space between the 
first row of buildings and the water’s edge, 
used for the reception of goods and merchan- 
dise imported or to be exported, and desig- 
nates a space of ground appropriated to the 
public use—such use as the convenience of 
commerce requires. City of New Orleans v. 
United States, 35 U. S. (10 Pet.) 662, 715, 9 
L. Ed. 573. A space of ground appropriated 
to the public use—such use as the conven- 
fence of commerce requires. With regard to 
location, it is usually a vacant space along 
the shore of navigable waters, between the 
first row of buildings and the water’s edge, 
and is used for the reception of goods and 
merchandise imported or to be exported. 
Fleitas v. City of New Orleans, 24 South. 623, 
631. 51 La. Ann. 1. 


A quay is a landing place, a place where 
vessels are loaded and unloaded, a wharf, 
usually constructed of stone, but sometimes 
of wood, iron, etc., on a line of coast or the 
river bank, or around a harbor or a dock. 
St. Anna’s Asylum v. City of New Orleans, 
29 South. 117, 121, 104 La. 392. 


QUESTION. 


See “Judicial Question”; “Political Ques- 
tion”; “Specific Question”; Sum in 
Question.” 

Other question, see Other.“ 


A question to be decided by a judge im- 
plies something In controversy, or which may 
be the subject of controversy. An order by 
a county judge that a day be assigned for a 
hearing on the allowance of the probate of 
a will was the determination of no question, 
but was only preliminary to the making of 
questions. McFarlane v. Clark, 39 Mich. 44, 
46, 33 Am. Rep. 346. 


Rev. St. § 652, declaring that when a 
judgment or decree is entered in a civil suit 
in a circuit court held by two judges, in the 
trial whereof any question has arisen upon 
which the opinions of the judges are opposed, 
the point, etc., shall be certified, should be 
construed to mean a question of law which 
Must be capable of being presented in a sin- 
cle point. California Artificial Stone Pav. Co. 
v. Molitor, 5 Sup. Ct. 618, 621, 118 U. S. 609, 
28 L. Ed. 1106 (cases cited). 


QUESTION ARISING UNDER PATENT | 
LAWS. 


There is a clear distinction between a 
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question arising under the patent laws. The 
former arises when the plaintiff, in his open- 
ing pleading, be it a bill, complaint, or dec- 
laration, sets up a right under the patent 
laws as ground for a recovery. The latter 
may appear in the plea or answer or in the 
testimony. The determination of such ques- 
tion is not beyond the competency of the 
state tribunals. Carleton v. Bird, 47 Atl. 154, 
156, 94 Me. 182. 


QUESTION 
LAW. 


OF CONSTITUTIONAL 


“Question of constitutional law,” as used 
in Const. art. 6, § 11, providing that the Leg- 
islature may require the Supreme Court to 
give an opinion on “important questions of 
constitutional law on solemn occasions,” 
means questions of law only, arising on the 
Constitution alone. It can scarcely be any 
other than some question of the proper con- 
struction or true meaning of some provision, 
clause, or words contained in the Constitu- 
tion; and it must be, in its own nature, a 
judicial question, the final determination of 
which by the organic frame of our govern- 
ment properly belongs to the judiciary. In 
calling for such opinions to be given in a 
manner somewhat novel and extrajudicial, 
and in matters not in litigation between con- 
tending parties, it must have been under- 
stood by the framers of the Constitution, and 
would seem to be the clear intent of the sec- 
tion, that such question should be important 
in reference to the public interest, and the 
necessary and immediate action of the execu- 
tive or legislative branch of the government 
on some matter of unusual magnitude and 
solemn concern for the public good, and on 
a pure question of law, which could only be 
finally determined by the Supreme Court as 
a judicial question. Answer to Questions by 
Senate, Dec. 9, 1895, 37 Mo. 135. 137. 


QUESTION OF FACT. 


See “Particular Question of Fact.” 


QUESTION OF FRAUDULENT INTENT. 


“Question,” as used in Pub. St. e. 51, § 4, 
relating to fraudulent contracts and convey- 
ances, and providing that “the question of 
fraudulent intent” shall be deemed a ques- 
tion of fact, and not of law, means the ques- 
tion of the existence of fraudulent intent. 
Gere v. Murray, 6 Minn. 305, 317 (Gil. 213). 


QUESTION OF LAW AND FACT. 
See “Mixed Question of Law and Fact.” 


QUESTION TO BE TRIED. 


Some distinction was made in early cas- 


Case arising under the patent laws and a es between the term “defense” and “question 
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to be tried.” But under the Code, providing a charter providing for quick dispatch in 
that two or more actions in favor of the! discharging, the charterer is liable to de 
same defendant for causes of action which murrage if the vessel from the crowded con- 
may be joined may be consolidated by the dition of the port was delayed in procuring 
court, to authorize the consolidation the de- a berth. Mott v. Frost (U. S.) 47 Fed. 82, 
fense or question to be tried must be sub- 84; Thacher v. Boston Gaslight Co. (U. S.) 
stantially the same. There is no distinction 23 Fed. Cas. 874. 

between the terms “defense” and question 
to be tried.” Perkins v. Merchants’ Litho- A charter party provided that the cargo 
graphing Co., 47 N. Y. Supp. 712, 713, 21 should be loaded and discharged with all 


Mise. Rep. 516. 


QUESTIONED. 


By the words “if the title is questioned 
by a suit, either prosecuted or threatened,” 
is not meant an idle suit brought or threat- 
ened when there is really no ground for such 
suit or such threat. They mean a bona fide 
claim set up, on which a suit is brought or 
threatened. Kinports v. Rawson, 2 S. E. 85, 
90, 29 W. Va. 487. 


QUI TAM ACTION. 


As civil action, case, or suit, see “Civil 
Action—Case—Suit—Ete.” 


| quick dispatch, as fast as the captain can 
receive and deliver. Held, that such clause 
obligated the charterer to receive the cargo 
as fast as the master could deliver it, and 
they thereby took upon themselves the risk 
of being able, without delay, to provide a 
suitable berth for the vessel, and could not 
: excuse themselves from demurrage by show- 
ing that they used reasonable diligence, and 
discharged the vessel within a reasonable 
time, considering the crowded condition of 
the port. Bjorkquist v. Certain Steel Rail 
Crop Ends (U. S.) 3 Fed. 717, 718 


QUICK WITH CHILD. 


| “Quick with child” means having con- 
ceived. Reg. v. Wycherley, 8 Car. & P. 262, 
263. 


A qui tam action is an action brought 


under a statute which gives a certain penal- 
ty, to be recovered by action by any person 
who will sue for the same, and which gives 
the person so suing a portion of the penalty. 
In re Barker, 56 Vt. 14, 20. 


An action against an overseer of a road | 


for neglect of duty must be a qui tam action. 
Harris v. Moore, 1 N. J. Law (Coxe) 44, 52. 


Qui tam or popular actions are those 
given by a statute for the recovery, in whole 


or in part, of forfeitures or penalties, to 


any person who may sue for the same. 
Grover v. Morris, 73 N. Y. 473, 478 (citing 
3 Bl. Comm. 160). 


QUIA TIMET. 


See “Bill Quia Timet.” 


QUICK. 


Living; alive. “Quick chattels must be 
put in pound overt, that the owner may give 
them sustenance; dead need not.” Bl, Law 
Dict. (quoting Finch, Law, b. 2, e. 6). 


QUICK DISPATCH. 


See “Customary Quick Dispatch.” 


An agreement for quick dispatch in dis- 
charging a vessel overrides any customary 
mode of discharging vessels by which they 
take their turn at the wharf. Davis v. Wal- 


A woman is quick with child from the 
period of conception and the commencement 
of gestation. Evans v. People, 49 N. T. 86. 
89. 


L 


A woman is quick with child, within the 
meaning of the rule that an abortion can- 
not be produced till such time, the moment 
the womb is instinct with embryonic life and 
gestation has begun. Mitchell v. Common- 
wealth, 78 Ky. 204, 207, 39 Am. Rep. 227. 


Big with child synonymous. 
See “Big with Child.” 


As feeling child alive, 


The common understanding of the words 
is that a woinan is not quick with child un- 
til she has felt the child alive and quick 
within her. Commonwealth v. Parker, 50 
Mass. (9 Metc.) 263, 266, 43 Am. Dec. 396 
(citing Rex v. Phillips, 3 Campb. 73). 


“Quick with child” expresses the time 
subsequent to the mother feeling the child 
quicken. Quickening is the incident, not the 
inception, of vitality. It was formerly held 
that quickening was the commencement of 
vitality with the foetus, before which it could 
not be considered as existing. But this view 
Is no longer held by our most eminent writ- 
ers. Dr. Beck says: “The motion of the 
fetus when felt by the mother is called 
‘quickening.’ It is important to understand 
the sense attached to it formerly and at the 
present day. The ancient opinion, and on 
which, indeed, the laws of our country have 


lace (U. S.) 7 Fed. Cas. 182. So that, under been founded, was that the fœtus became 
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animated at this period; that it acquired a 
new mode of existence. This is altogether 
abandoned. The fcetus is certainly, if we 
speak physiologically, as much a living being 
Immediately after conception as at any other 
time before delivery, and its future progress 
Is but the development and increase of those 
constituent principles which it then receives.” 
Commonwealth v. Reid (Pa.) 1 Leg. Gaz. 182, 
199. 


Pregnant distinguished. 

A woman is said to be quick with child 
from the period of conception and the com- 
mencement of gestation, but is only pregnant 
with a quick child when the child has be- 
come quickened in the womb. Evans v. Peo- 
ple, 49 N. Y. 86, 89. 


The distinction between a woman being 
pregnant and being quick with child is ap- 
plicable mainly, if not exclusively, to crim- 
inal cases, and it does not apply to cases of 
descents, devises, and other gifts. Hall v. 
Hancock, 32 Mass. (15 Pick.) 255, 257, 26 Am. 
Dec. 598. 


As with quick child. 


The phrase “quick with child” is synony- 
mous with the phrase with quick child,“ 
both importing that the child has quickened 
in the womb. State v. Cooper, 22 N. J. Law 
(2 Zab.) 52, 57, 51 Am. Dec. 248; Reg. v. 
Wycherley, 8 Car. & P. 262, 263. 


QUICKSAND. 


Quicksand is a fine-grained, loose sand, 
into which a ship sinks by her own weight 
as soon as the water retreats from her bot- 
tom. The Sandringham (U. S.) 10 Fed. 556, 
562 (citing Admiral Smyth, Dict. Nautical 
Terms). 


QUIET. 


An article which stated that plaintiff 
was arrested for drunkenness and disturb- 
ance, but that a $10 note “quieted” the affair, 
imported that the charge subsided or the ar- 
rest was abandoned for the sum named. 
Stacy v. Portland Pub. Co., 68 Me. 279, 286. 


QUIET ENJOYMENT. 
See “Covenant for Quiet Enjoyment.” 


QUIET HOUSE. 


A quiet house or place of business, with- 
in the meaning of the chapter relating to the 
taxation of the sale of liquors, is one in 
which no music, loud or boisterous talking, 
yelling, or indecent or vulgar language is al- 
lowed, used, or practiced, or any other noise 
calculated to disturb or annoy any persons 
residing or doing business in the vicinity of 
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such house or place of business, or those 
passing along the streets or public highways. 
Rev. St. Tex. 1895, art. 5060g; State v. 
Austin Club, 89 Tex. 20, 25, 33 S. W. 113, 30 
L. R. A. 500; State v. Drake, 86 Tex. 829, 
335, 24 S. W. 790. 


QUIETUS. 


The term “quietus” was a name given to 

a process in Rhode Island by which an ad- 

ministrator might be fully discharged by the 

i probate court. White v. Ditson, 4 N. H. 606, 
607, 140 Mass. 851, 54 Am. St. Rep. 473. 


QUINTERONES. 


“Quinterones,” as used in the Spanish 
and French West Indies, applies to persons 
who are the issue of a white person and a 
quarterone, the latter being the issue of a 
white person, and of the issue of a white per- 
son and a mulatto. Daniel v. Guy, 19 Ark. 
121, 131. 


QUIT. 
See “Notice to Quit.” 


Where defendants entered on another’s 
land and went to work tearing down a fence, 
and the owner told them to quit, and not to 
break the lumber, the word quit,“ as so 
used, meant to leave off or desist, and was 
not equivalent to notice to depart. There is 
a material] distinction between a notice to de- 
sist from the commission of an unlawful act 
and a notice to depart from the premises. 
Ryan v. State, 81 N. E. 1127, 1128, 5 Ind. 
App. 396. 


To quit, as used in Comp. Laws 1879, c. 
55, $ 7, requiring a landlord to give a tenant 
notice to quit, is synonymous with the words 
“to leave,” as used in a notice given under 
the statute to a tenant to leave rented prem- 
ises. Douglas v. Anderson, 4 Pac. 257, 82 
Kan. 350. 


As sell. 


The phrase “quit all my right and title,“ 
in a deed which, with the busband’s grantor, 
in consideration, etc., quit under the grantee 
all right and title to the premises, was con- 
sidered tantamount to the word “sell” or “re- 
lease,” and to be sutlicient to pass the hus- 
band’s interest or title to the land in ques- 
tion to the grantee. Gordon v. Haywood, 2 
N. H. 402, 404. 


QUITCLAIM. 


Under a power given to the selectmen of 
a town to execute a release of title to lands, 
a deed purporting to grant, sell, and quit- 
claim is a substantial execution of the au- 


QUITCLAIM 


thority; the word “quitclaim” being of equiv- 
alent meaning with the term “release.” Hill 
v. Dyer, 3 Me. (3 Greenl.) 441, 445. 


Though the word “quitclaim” may be 
used in a deed, if the deed nevertheless pur- 
ports to convey the land itself, and not the 
mere right or title of the grantor, and if the 
grantee pay the purchase money without no- 
tice of any cluim by a third person, he will 
be protected, as an innocent purchaser, 
against an unregistered deed of the latter. 
Dycus v. Hart, 21 S. W. 299, 2 Tex. Civ. App. 
354. 

The use of the word “quitclaim” in a 
conveyance does not restrict it, if the other 
language employed in the instrument indi- 
cates the intention to convey the land itself. 
Garrett v. Christopher, 74 Tex. 453, 12 S. W. 
67, 15 Am. St. Rep. 850. 


QUITCLAIM AND CONVEY. 


The words “quitclaim and convey,” in a 
contract whereby the owner of real estate 
agreed to quitclaim and convey the same, 
meant convey by a quitclaim, and only called 
for a quitclaim deed. Brame v. Towne, 56 
Minn. 126, 128, 57 N. W. 454. 


QUITCLAIM DEED. 


See “Remise, Release, and Quitclaim.” 


A quitclaim deed is a form of deed in the 
nature of a release, containing words of 
grant as well as release. Mr. Anderson, in 
his Law Dictionary, defines a quitclaim deed 
as a deed in the nature of a release, contain- 
ing words of release. State v. Kemmerer, 84 
N. W. 771, 773, 14 S. D. 169. 


A quitclaim deed is as much a convey- 
ance as any other kind of deed, and it will 
convey what the grantor has, just as well as 
any other deed. It is generally held, how- 
ever, that a quitclaim deed will convey noth- 
ing more than what the grantor actually 
owns. Utley v. Fee, 7 Pac. 505, 560, 33 Kan. 
683. 

A quitclaim deed contains no covenants, 
and does not purport to convey anything 
more than the interest of the gruntor at the 
time of its execution. Balch v. Arnold, 59 
Pac, 434, 435, 9 Wyo. 17. 


Quitclaim deeds operate as primary or 
original conveyances. Smith v. Pendell, 19 
Conn, 107, 112, 48 Am. Dec. 146. 


A deed by several persons described as 
heirs, and therefore presumably having un- 
divided interests, though in words undertak- 
ing only to “quitclaim all our, and each of 
our, right, title, claim, and interest,” and in 
the habendum clause using the words 
“above-released premises,” does not signify 
an intention to convey only a chance of title, 
und is not a quitclaim deed. Moore v. 
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Swift, 67 S. W. 1065, 1066, 29 Tex. Civ. App. 
51. 

The effect of a quitclaim deed at com- 
mon law is probably the same as that pre- 
scribed by statute to a quitclaim deed in 
Statutory form; that is to say, it has the 
effect of a conveyance in fee simple to the 
grantee, his heirs and assigns, of all right, 
title, interest, and estate of the grantor, 
either in possession or expectancy, in and to 
the premises therein described, and all 
rights, privileges, and appurtenances thereto 
belonging” (Rev. St. 633, § 2208). Martin v. 
Morris, 22 N. W. 525, 530, 62 Wis. 418. 


A quitclaim or release deed is one of the 
regular modes of conveying property, and is 
almost the only mode in practice where a 
party sells, and does not wish to warrant 
the title. Webster says, “In law, a release, 
or deed of release, Is a conveyance of a man's 
right in lands or tenements to another who 
has the same estate in possession.” This is 
a strictly technical definition, by long estab- 
lished practice. It makes no difference 
whether the releasor has an existing estate 
ju possession or not. The release will con- 
vey whatever interest the releasor has in the 
property. Ely v. Stannard, 44 Conn. 52 
533, 534. 


“Quitclaim deed” is defined by Bouvier 
as a form of deed in the nature of a release. 
“It may be construed to be a bargain and 
sale, or any other lawful consequence by 
which the estate may pass, and the intention 
of the parties be effected, the recording of 
the deed being equivalent to livery and seiz- 
in.“ Nathans v. Arkwright, 66 Ga. 179, 186 
(citing Oliver's Conveyancing, 225, 228; 61 
Ga. 608). 


A quitclaim or release deed is one of the 
regular modes of conveying property known 
to the law. It is almost the only mode in 
practice where a party sells property, and 
does not wish to warrant the title. Former— 
lv the releuse was required to be to one hav- 
ing some estate in possession, but, by long- 
established practice, it makes no difference 
now whether he has an existing estate in 
possession or not. The release will convey 
to him, under any circumstances, whatever 
interest the releasor has in the property. 
Under this principle a quitclaim deed of “all 
right, title, interest, claim, and demand 
whatsoever which I, the said releasor, have 
or ought to bave in or to” a certain tract of 
land, is sulficient to pass a right of entry for 
the breach of covenants contained in a for- 
mer deed by the same grantor, though the 
quitelaim deed also contained the statement 
that the property had been theretofore mort- 
gaged to the grantor. Hoyt v. Ketcham, 5 
Atl. 606, 608, 54 Conn. 60. 


A quitclaim deed is sufficient to invest 
the grantee with all the rights of his grantor. 
In principle, there is but little difference in 
this respect between a quitclaim decd and 
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the deed of a special master under a decree | it should not be held to pass anything more 


of foreclosure, which conveys only the right, 
_ title, and interest of the defendant mort- 
gagor. Both conveyances pass the same es- 
tate in extent—that is, whatever the grantor 
or the mortgagor has, whether it be fee sim- 
ple, life estate, or remainder. Johnson v. 
Johnson, 70 S. W. 241, 246, 170 Mo. 34, 59 L. 
R. A. 748. 


A quitclaim deed is not a mere release. 
It has the effect of completely transferring 
whatever title the grantor had to the per- 
sons named as grantees, and of giving to 
each the interest specified. Any kind of a 
legal tenure may be built up by such a con- 


veyance. Such a conveyance affects only 


the liability of the grantor if the grantees do 
not acquire a good title. 
8. W. 172, 175, 171 Mo. 215. 


After- acquired interest. 


A quitclaim deed or release of all one’s 
right, title, and interest purports to convey 
and does convey no more than the present 
interest of the grantor, and does not oper- 
ate to pass an interest afterward acquired. 
Harrison v. Boring, 44 Tex. 255, 262. 


As color of title. 
See “Color of Title.” 


As conveyance or grant. 
See “Conveyance”; “Grant.” 


Conveyance of grantor’s interest. 


Chew v. Kellar, 71 


than a doubtful title. A complaint alleged 
that plaintif had a docketed judgment 
against R., and that certaln unpatented min- 
ing claims were conveyed by deed absolute 
from D. to R, who on the same day gave 
za quitclaim deed to F., and that the property 
was sold to plaintiff at judgment sale. F. 
was in the possession of the property at the 
time the quitclaim deed was made. Held, 
that there being neither an allegation that 
R. ever owned the property, nor that F. ever 
got any property or title from him, and there 
being an implication of doubt as to the title 
from R., owing to his having given a quit- 
claim deed to one in possession, the com- 
-plaint was insufficient to sustain a suit on 
the theory that the judgment sale of the land 
‘to plaintiff transferred to him title to the 
'claims.—Butte Hardware Oo. v. Frank, 65 
| Pac. 1, 4, 25 Mont. 344. 
i Warranty of right to convey. 

A quitclaim deed purports to release and 
quitclaim only what interest the grantor pos- 
sesses at the time. By the use of this form 
i of conveyance he does not thereby affirm the 

possession of any title, and is not precluded 
from subsequently acquiring a valid titie, and 
from attempting to enforce it. Morrison v. 
Whiteside, 42 S. E. 729, 730, 116 Ga. 459. 


QUITCLAIM, REMISE, AND RELEASE. 


As used in a deed, the words “forever 


An allegation in a petition that a certain quitclaim, remise, and release“ are not words 
person, for a valuable consideration, sold of release only, but are operative words of 
and conveyed to the defendant, by a good conveyance, though the grantor has no prior 
and sutficlent deed, all his right, title, and estate. Thus, in Wilson v. Albert, 1 S. W. 
interest in and to the lands, does not show 209, 89 Mo. 537, the same operative words 
that the deed was a quitclaim deed. A deed , were used in a deed of quitclaim then under 
by which a party sells and conveys all his consideration, and it was ruled that the deed 
right, title, and interest in land is not neces- contained sufficient operative words of con- 
sarily a quitclaim deed. Southern Pac. R. veyance. The same rule was subsequently 
Co. v. Townsend (U. S.) 62 Fed. 161, 164. announced in Bray v. Conrad, 13 S. W. 957. 

101 Mo. 331, and must be regarded as the 
Definite estate conveyed. settled law of this state. McAnaw v. Tiffin. 

Where the granting clause of a quit- 45 S. W. 656, 657, 143 Mo. 667. 
claim deed is quitclaim in form, but there | 
are expressions in other parts of the instru- 


ment which indicate an intention to do more: 
than merely release any claim which the 
grantor may have, the intention of the par! 
ties is to be ascertained by considering all 
the provisions of the deed; and, if it ap- 
pear that it was the intention of the parties ! 
to convey the fee simple or any definite es- 
tate in the land, effect will be given to such 
intention, and the deed will operate by way 
of estoppel, so that any estate subsequently 
acquired by the grantor will inure to the 
benefit of the grantee. Balch v. Arnold, 59 
Pac. 434, 435, 9 Wyo. 17. 


Doubtful title implied. 


A quitclaim deed implies a doubtful title 
tn the grantor, and, such being its character, 


QUO WARRANTO. 


See “Information in the Nature of Quo 
Warranto.” 


The old common-law writ of quo war- 
ranto was a prerogative writ, to be applied 
for on behalf of the crown, as a matter of 
right, as against one who had usurped fran- 
chises or liberties, and for the purpose of in- 
quiring by what right he claimed to do so. 


| Buckman v. State, 15 South. 697, 699. 34 Fla. 
48, 24 L. R. A. 806; State ex rel. Weed v. 
Meek, 31 S. W. 913, 915, 129 Mo. 431; State 
v. Allen (Tenn.) 57 S. W. 182, 190; Territory 
v. Ashenfelter, 12 Pac. 879, 884, 4 N. M. 
(Johns.) 85; Attorney General v. Sands, 44 
| Atl. 83, 85, 68 N. H. 54; Attorney General v. 
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McCaughey, 43 Atl. 646, 648, 21 R. I. 341; 
Casey v. Chase, 44 Atl. 872, 64 N. J. Law, 
207; State v. Dayton Traction Co., 60 N. F. 
291, 64 Ohio St. 272; Commonwealth v. Lex- 
ington & H. Turnpike Road Co., 45 Ky. (6 
B. Mon.) 397, 398; State v. Graham, 13 Kan. 
136, 144; People v. Platt, 10 N. T. St. Rep. 
717, 719. And to vacate the charter or annul 
the existence of a corporation for violations 
of its charter, or for omitting to exercise its 
corporate powers. People v. Miner (N. Y.) 
2 Lans. 396, 398. 


The writ of quo warranto was an ancient | 
writ to try the right of one holding an office. | 


Nichols v. MacLean, 101 N. X. 526, 534, 5 N. 
E. 347, 54 Am. Rep. 730 (citing 2 Bl. Comm. 
263). 


The writ of quo warranto was the an- : 
: tained, except at the instance of the govern- 


iment, whatever may be the right of the pros- 
4 ecutor or person claiming the office. United 


cient method of proceeding against those who 
exercised franchises in derogation of the 
rights of the crown. Banton v. Wilson, 
Tex. 400, 406. 


Quo warranto is a writ commanding de- 


5892 


QUO WARRANTO 


what authority he held the church. It was 
used for the purpose of extortion by the sove- 
reigns of England until its scope was checked 
by statute. The first of these statutes was 
known as the statute of Gloucester. By its 
provisions there was an opportunity given 
the party affected to be heard. Writs of 
quo warranto fell into disuse about the six- 
teenth year of Richard IL The substitu- 
tion therefor of the information in the nature 
of quo warranto was attributed by Black- 
stone to the length of the process on the pro- 
ceeding in quo warranto. State v. Moores. 
76 N. W. 530, 56 Neb. 1; State v. Elliot, 44 
Pac. 248-250, 13 Utah, 200; State ex rel. Mc- 
Ilhany v. Stewart, 32 Mo. 379, 381; Lindsey 
v. Attorney General, 33 Miss. 508, 523. 


A writ of quo warranto cannot be main- 


States v. Lockwood (Wis.) 1 Pin. 359, 363. 


Quo warranto is not a remedy to deter- 


fendant to show by what warrant he exer- mine disputes between private persons and a 
cises any franchise; having never had a corporation, but it is to determine by what 
grant of it, or having forfeited it by sale, ; Tight the corporation exercised wrongfully 


neglect, or abuse. 


Ins. Co. (N. V.) 2 Johns. Cas. 127, 148 (2 Bl. | 
Comm. 262; Thompson v. People [N. I.] 23 abuse or nonuser of franchise granted. 


Wend. 537). 


Quo warranto is a means to oust. an 
illegal incumbent from office. not to induct a 
legal one to it. State v. Fowler, 32 Atl. 162, 
164, 66 Conn. 294. 


The original scope of quo warranto 
was much broader than use merely in cases 
of intrusion into public office; it being a 
writ maintainable against any person who 
usurps any Office, franchise, or liberty. Peo- 
ple v. Loew, 44 N. X. Supp. 42, 44, 19 Misc. 
Rep. 248. 


vandenheuvel v. United or illegally a certain franchise, or to oust it 


from the right to be a corporation, for an 
In a 
word, it will only lie against a corporation 
for some violation of its charter. State ex 
inf. Crow v. Atchison, T. & S. F. Ry. Ov., 75 
S. W. 776, 780, 176 Mo. 687, 63 L. R. A. 761. 


From the earliest times the legal rem- 
edy for trying a title to an office was by the 
writ of quo warranto, now a direct action by 
the Attorney General. In Blackstone’s Com- 
mentaries it is stated that the writ of quo 
warranto was an initial writ to try the right 
of one holding a title to office. Greene v. 


| Knox, 67 N. E. 910, 912, 175 N. X. 432 (cit- 
| ing People v. City of Yonkers Police Com’rs. 


Quo warranto is in no sense a writ of | 90 N. V. 450, 67 N. E. 78, 95 Am. St. Rep. 


correction or review. State ex inf. Crow v. 
Fleming, 59 S. W. 118, 119, 158 Mo. 558. 


Quo warranto, in its nature, involves a 
possession and user of the office by another 
than the relator. Conklin v. Cunningham, 
38 Pac. 170, 171, 7 N. M. 445. 


One purpose of a quo warranto was to 
go beyond the record to the very truth of 
the appointment. State v. Kennedy, 37 Atl. 
303, 505, 69 Conn. 220. 


Quo warranto, in its nature involves a 
possession and user of an office by another 
than the relator, for, without such founda- 
tion, such a writ should not be issued, and 
cannot be maintained. Conklin v. Cunning— 
ham, 88 Pac. 170, 171, 7 N. M. 445. 


The writ of quo warranto seems first to 
have been used in 1198 against the incum- 


* 


A writ of quo warranto is in the na ture 
of a writ of right for the state against any 
person who claims or exercises any office to 
inquire by what authority he supports his 
claim in order to determine the right 
Blackstone. The writ of quo warranto, in 
consequence of the length of its process, has 
long since become obsolete in the English 
law, and information in the nature of a quo 
warranto, wherein the process is speedier, has 
been substituted in its place. Tomlin, Law 
Dict. A writ of quo warranto is in the na- 
ture of a writ of right. It issues on demand 
of the proper officer of the state as a mat- 
ter of course, and there is no more necessity 
for an application to the Supreme Court for 
this writ than there would be for a sum- 
mons in a circuit court when the state is 
about to commence an action of debt against 


bent of a church to require hin to show by zone of her debtors. State v. St. Louis Per- 
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petual Marine, Fire & Life Ins. Co., 8 Mo. 
330, 331. ö 


The writ of quo warranto at common 
law was a high perogative writ, in the nature 
of a writ of right for the King against him 
who claimed or usurped any office, franchise, 
or liberty of the crown, and also lay in case 
of nonuser or any neglect, misuser, or abuse Informations in quo warranto, though 
of a franchise. It was a civil proceeding | originally criminal proceedings, have long 
prosecuted by the King’s Attorney General | been regarded as purely of a civil character, 
at the suit of the King, without relation, to | and therefore are not criminal informations, 

in the sense of the fourteenth section of the 
the King, was 5 seizure into the King’s , prohibiting criminal] informa- 
bands. No fine was imposed or punishment | tions for indictable offenses. State ex rel. 
inflicted on the defendant. State v. Ashley. Attorney General v. Vail, 53 Mo. 97, 107. 


1 Ark. (1 Pike) 279, 310. Quo warranto is a quasi criminal pro- 

Quo warranto proceedings are brought | ceeding, instituted in the name of the people, 
in the name and on behalf of the people to in the discretion of the district attorney, 
determine whether the incumbent has un- against a usurper of any public office or 
lawfully usurped or intruded into, or is un- franchise, for the purpose of primarily oust- 
lawfully holding, an office. They are not ing him as provided by Civ. Prac. Act, § 276. 


QUO WARRANTO 


As civil proceeding. 
See “Prosecution.” 


A proceeding by information in the na- 
ture of a quo warranto is a civil, and not a 
criminal, proceeding. State ex rel. Brison 
v. Lingo, 26 Mo. 496, 498. 


primarily in the interest of any individual, 
but are intended to protect the public gen- 
erally against the unlawful usurpation of 
offices and franchises. Such proceedings deal 
mainly with the right of the incumbent to 
the office, independent of the question who 
shall fill it, and differ materially from elec- 
tion contests in the primary and principal 
purpose for which they are brought, as well 
as in their procedure. People v. Londoner, 
22 Pac. 764, 765, 767, 13 Colo. 303, 6 L. R. A. 
444. 


In theory the King was the fountain of 
honor, of office, or of privilege; and, when- 
ever a subject undertook to exercise a. public 
office or franchise, he was, when called upon | 
by the crown through a writ of quo war-. 
ranto, compelled to show his title, and, if he 
failed to do so, judgment passed against him. 
The foundation of the rule may have been 


| right he claimed them. 
| fell into disuse in England centuries ago, and 
its place was supplied by an information in 
the nature of a quo warranto, which in its 


People v. Green, 1 Idaho, 235. 
The original common-law writ of quo 


| warranto was a civil writ at the suit of the 


: crown, and not a criminal prosecution. It 
was in the nature of a writ of right by the 
King against one who usurped or claimed 
franchises or liabilities, to inquire by what 
This writ, however. 


origin was a criminal] method of prosecution, 
as well to punish the usurper by a fine for 
the usurpation of the franchise, as to oust 
him or seize it for the crown. Long before 
our Revolution, however, it Jost its character 
as a criminal proceeding in everything ex- 
cept form, and was applied to the mere pur- 
poses of trying the civil right, seizing the 
franchise, or ousting the wrongful possessor, 


that, as all offices and franchises are the gift the fine being nominal only; and such, with- 


of the King, they are deemed to be possessed 
by him, and, until his grant is shown, there 


out any special legislation to that effect, has 
always been its character in many of the 


can be no presumption that he had parted | states of the Union, and it is therefore a civil 


with them, or invested his subject with the 
right to exercise any part of the royal pre- 
rogative. State v. Allen (Tenn.) 57 & W. 
182, 190. 


Quo warranto is the proper proceeding 


remedy only. Ames v. Kansas, 4 Sup. Ct. 
437, 442, 111 U. S. 449, 28 L. Ed. 482; People 
v. Dasha way Ass’n, 24 Pac. 277, 278, 84 Cal. 
114. 


Quo warranto is properly a criminal! 


to determine disputed questions of title to; method of prosecution, as well to punish the 
public office, and for deciding the proper per- usurper by a fine for the usurpation of a 
son entitled to hold the office and exercise franchise, as to oust him or seize it for the 


its functions. 


Though brought in the name crown; but it hath long been applied to the 


of the state, it is usually upon the relation mere purposes of trying a civil right, selzing 
of the real party plaintiff—the claimant to a franchise, and ousting the wrongful pos- 
the office—and the judgment rendered, in sessor, the fine being nominal only. 8 Bl. 


Case the relator succeeds, is that the defend- | 


Comm. 263. It is a remedy given to the 


ant be ousted, and he be placed in pos- crown against such as have usurped any 


session of the office. State v. Owens, 63 Tex. 
261, 270; Roberson v. City of Bayonne, 33 
Atl. 734, 735, 58 N. J. Law (29 Vroom) 325. 


As an action. 


See “Action”; “Civil Action—Case—Suit 
—Ete.“ 


office or franchise, being properly a criminal 
prosecution in order to fine a defendant for 
his usurpation, as well as to oust him from 
his office, yet at present is considered as 
merely a civil proceeding. 4 BI. Comm. 310. 
The old writ passed away, and the informa- 
tion, the nature and character of which, ex- 
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cept as to form, was essentially a civil as 
contradistinguished from a criminal proceed- 
ing, took its place; that is to say, the infor- 
mation in the nature of a quo warranto took 
its place, being applied to the purpose of try- 
ing the civil right; the fine being for the 
most part a fiction, as it was nominal only. 
State v. Gleason, 12 Fla. 190. 


The history of the remedy of quo war- 
ranto (see 3 Bl. Comm. §§ 262, 263, and Shortt, 
Inform. §§ 110, 111, note 1) shows that it was 
originally a civil proceeding by writ of right 
for the crown; but afterwards, in the time of 
Edward III, or later, in order to obtain a 
speedier process, this form fell into disuse, 
and the proceeding by information was sub- 
stituted. Of this latter form, Blackstone 
says: This is properly a criminal method 
of prosecution, as well to punish the usurper 
by a fine for the usurpation of the franchise, 
as to oust him or to seize it for the crown, 
but hath long been applied to the mere pur- 
poses of trying the civil right, seizing the 
franchise, or ousting the wrongful possessor, 
the fine being nominal only.” Mr. Heard, in 
the note cited above, says that long before 
our Revolution it lost its character as a crim- 
inal proceeding in everything except form. 
Prior to the statute of 9 Anne, e. 20, the rem- 
edy only extended to encroachments upon the 
royal prerogative. High, Extr. Rem. 434. 
That statute extended it to usurpation of 
municipal offices and corporate franchises, 
and authorized the imposition of a fine. In 
some states the statute of Anne has been rec- 
ognized as a part of their system of laws, 
and in others special statutes have been 
passed. We are not aware that the statute 
has been so recognized in this state, and it 
was not named among the English statutes 
declared to be in force in this colony in Feb- 
ruary, 1749-50. The only case which seems 
to recognize it, although not expressly so, 
is State v. Brown, 5 R. I. 1, in the closing 
sentence of which the court say: As there 
is no pretense of improper motives, the 
nominal fine of ten cents only will be im- 
posed.” The implication here is that, if 
improper motives were found, a larger fine 
might be imposed. But there was no discus- 
sion of the question in the case, and no au- 
thority for the imposition of the larger fine 
is stated. There are cases in other states— 
e. g., People v. Rensselaer & S. R. Co. (N. J.) 
15 Wend. 113. 30 Am. Dec. 33. and Attorney 
General v. City of Salem, 103 Mass. 138 — 
where the dictum of judges may be found 
to the effect that the judgment is ouster and 
fine; but an examination of numerous cases 
discloses no instance of the rendition of such 
a judgment, except in cases where a statute 
specially authorizes the imposition of a fine. 
Considering the remedy, as it is now gen- 
erally regarded, as practically a civil remedy, 
we do not think the court, in the absence 
of statutory authority, is justified in impos- 
ing a fine. Even the nominal fine spoken of 


5894 


QUOD PERMITTAT PROSTERNERE 


by Blackstone is now generally disregarded. 
See form of judgment in Commonwealth v. 
Fowler, 11 Mass. 339, and note to People v. 
Richardson (N. Y.) 4 Cow. 97, 100; High, 
Extr. Rem. 5 633. This may well be so, 
since such a fine is but the dim shadow of 
the criminal nature of the proceeding. State 
v. Kearn, 22 Atl. 1018, 1020, 17 R. I. 391. 


Quo warranto, at common law, was a 
criminal proceeding; and, in addition to the 
judgment of seizure or of ouster, there was 
judgment that the defendant be taken to 
make a fine to the King for the usurpation. 
The information in the nature of quo war- 
ranto, under the statute, is also strictly a 
criminal proceeding, being for the usurpa- 
tion of a state prerogative; and the statute 
authorizes a fine to be imposed, as well as to 
oust the party from his assumed franchise. 
Attorney General v. Utica Ins. Co. (N. Y.) 2 
Johns. Ch. 371, 377. 


As information in nature of quo war- 
ranto. 

The phrase “quo warranto,” as used in 
Gen. St. c. 63, § 1, refers to an information in 
the nature of quo warranto. State v. Tracy, 
51 N. W. 613, 48 Minn. 497. 


The words “writ of quo warranto,” as 
used in Const. art. 8, § 8, authorizing the 
Supreme Court to issue the writ of quo war- 
ranto, mean the information in the nature of 
a writ of quo warranto used in modern times 
as a substitute for the ancient and obsolete 
writ of quo warranto. State y. West Wiscon- 
sin R. Co., 34 Wis. 197. 


The phrase “writ of quo warranto,” in 
constitutiona) provisions, is held to mean the 
modern information in the nature of such 
writ. State v. Gardner, 8 S. D. 553, 556, 54 
N. W. 606. 


At common law the writ of quo warranto 
was a civil writ at the suit of the King. 
Whatever the origin of the writ, whether 
civil or criminal, it is certain now that it is 
but a civil suit. The phrase “writ of quo 
warranto,” in Const. art. 6, § 3, where the 
Supreme Court is given power to issue writs 
of quo warranto, means information in the 
nature of quo warranto, since courts, laws, 
and text-writers had been accustomed for 
hundreds of years to use the phrase “quo 
warranto” as the legal synonym of “inforima- 
tion in the nature of quo warrunto.“ State 
ex rel. Walker v. Equitable Loan & Invest- 
ment Ass'n, 41 S. W. 916, 919, 142 Mo. 325. 


QUOD PERMITTAT PROSTERNERE. 


A writ commanding the defendant to per- 
mit the plaintiff to abate the nuisance com- 
plained of, and, unless he so permits, to sum- 
mon him to appear in court and show cause 
why he will not, and that the plaintiff shall 
have judgment to abate the nuisance, and ta 
recover damages against the defendant Con- 
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bocton Stone Road v. Buffalo, N. Y. & E. R.| Therefore the rule that in the House of Lords, 
Co., 51 N. T. 573, 579, 10 Am. Rep. 646. the Supreme Court of Englund, a small mi- 


nority may sit in deciding appeals, is ap- 
uod permittat prosternere was a com- 
aie a in the aaa of a writ of right ‘plicable to show the propriety of the statutory 


commanding defendant to permit the plaintiff - prevision mal e of tue Supreme 
to abate the nuisance, or show cause against ated 5 5 oa a 3 
the same, and plaintiff could have judgment business. Floyd v. Quinn, 52 Atl. 880, 882 
to abate the nuisance, and for damages 886, 24 R. I. 147 ‘ aie à : i 
against the defendant. Powell v. Bentley & : i i 

The quorum of a body may be defined 


Gerwig Furniture Co., 34 W. Va. 804, 807, 12 
to be that number of the body which, when 


8. E. 1085, 1086, 12 L. R. A. 53. 

The writ of quod permittat prosternere 288embled in their proper places, will en- 
does not merely give satisfaction for a past | able them to transact their proper business, 
injury sustained by reason of a nuisance, but | or, in other words, that number that mike 
it also strikes at the root of the evil, by re- the lawful body, and gives them power to 
moving the cause of the mischief itself. Mil- Pass a law or ordinance. But when, in the 


; | case of a municipal corporation, the statute 
ler v. Truehart (Va.) 4 Leigh, 569, 877. law creating it is silent as to what shall con- 


stitute a legal assembly, the common law, 
both in England and in this country, is well 
settled that a majority of the members shall 
constitute a legal body. In Blacket v. Bliz- 
‘ard, 9 Barn. & C. 851, the court recognized 

A majority of a board of school directors the general rule of law prevailing in England, 
constitutes a quorum. Decker v. School Dist. that a public trust committed to a definite 
No. 2, 74 S. W. 390, 391, 101 Mo. App. 115. number of persons should be executed at a 


The word “quorum,” ina general sense, | meeting where the ma jority of those are 


Un v. Nominations, 22 Pa. Co. Ct. R. 615, that the common-law rules as to quorums 
616. and majorities, established with reference to 


corporate bodies consisting of a definite num- 

The general rule is that to make a quo- ber of corporators, have, in general, been ap- 
rum of a select and definite body of men, plied to the common council or select gov- 
possessing the power to elect, a majority, at! erning bodies of our municipal corporations, 
least, must be present, and then a majority here the matter is not regulated by charter 
of the quorum may decide. Ex parte Will- or statute. 1 Dill. Mun. Corp. 278. For the 
cocks (N. Y.) 7 Cow. 402, 409, 17 Am. Dec. body itself to attempt to fix a greater num- 
525. ber as necessary to constitute a quorum is 
It is now well settled that in all cases for the body to attempt to change a rule 
the majority of a legislative body is a quo- | Of the common law, and the rule of procedure 
rum entitled to act for the whole body, un- of the common council prescribing that two- 
less the power that creates it has otherwise ' thirds of its members shall be necessary to 


QUORUM. 


See “Full Quorum.” 


directed. Zeiler v. Central R. Co., 35 Atl. 
932, 934, 84 Md. 304, 34 L. R A. 469. 


A quorum is such a number of members 
of a body as is competent to transact busi- 
ness in the absence of other members. 
State v. Trustees of Wilkesville Tp., 20 Ohio 
St. 288, 293. 


“Quorum,” as used in Const. U. S. art. 
4, $ 8, providing that a majority of each 
house shall constitute a quorum to do busi- 
ness, is, for the purposes of the General As- 
sembly, not less than a majority of the whole 
number of which the house may be com- 
posed. Vacancies from death, resignation, or 
failure to elect cannot be deducted in ascer- 
taining the quorum. Opinion of Justices, 12 


In determining how many judges shall 
constitute a court, or a quorum of a court, 
no distinction can be drawn between the 
words “quorum” and “court.” Each term 
implies a body capable of exercising the func- 
tion of a whole body not otherwise reserved. 

7 Wos. & P.—4 


constitute a quorum is void. Heiskell v. 
City of Baltimore, 4 Atl. 116, 119, 65 Md. 125, 
57 Am. Rep. 308. 


The word “quorum,” now in common 
use, is from the Latin. It was anciently 
used in the commissions by which the King 
of Great Britain designated certain justices 
‘jointly and severally to keep the peace, and 
any two or more of them to inquire of and 
determine felonies and other misdemeanors, 
in which number some particular justices, 
or one of them, are directed to be always 
included, and no business to be done without 
their presence.” ‘The persons so designated 
as essential to the transaction of business 
were called “justices of the quorum.” Hence 
the term “quorum” has come to signify 
“such a number of the officers or members 
of any body as is competent by law or con- 
stitution to transact business.” 1 Bl. Comm. 


351; Webster's and Worcester’s Dictiona- 
ries. For example, our Constitution pro- 
vides: The Senate shall consist of twenty- 


six, and the House of Representatives of 
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forty-nine, members;“ and again: A ma-| of Milford v. Inhabitants of Uxbridge, 130 
jority of each house shall constitute a quo- Mass. 107. 
rum, but a smaller number may adjourn 
from day to day, and compel the attendance Pris St. mri e. 30, Pip pore 5 z 
of absent members.” Article 5, §§ 11, 46. soldier or sailor, to g e 2 
i i city or town, must have been duly enlisted 
Here we have the same language, “shall and mustered into the military service of the 
consist,” as in section 5 of the judiciary arti- United: States as 4. Dart of 3 úcta. of the 
cle. Can it for a moment be supposed that city or town in 3 tne 1 8 is 
if a vacancy should occur in the Senate or izimeä und M President of th 
in the House of Representatives, by the claimed under a call of the President o 
death or resignation of a member during United States during the Civil War, the 
the legislative session, the General Assem- verm e should not be construed in any 
legal or technical signification, but, accord- 


be icai consisted for the transaction op |E te ia natural sense and Import, to des 
eA ignate the proportion or share of the com- 


9 2 
business? Such vacancies are of common mon burden which from the beginning be: 
occurrence, and yet such legislative bodies, 
so long as they have a quorum in attendance longed to each place. The Legislature in- 
g y q ,| tended the act to embrace every man who 


proceed regularly with the transaction of : 
business. Snider v. Rinehart, 81 Pac. 716, at any time served and went to make up the 
quota, though his services may have begun 


e and ended before the quota was ascertained. 
or even before it was fastened by the stat- 
ute as a legal obligation upon the respective 
cities and towns. And every soldier who 
was eventually credited to any municipality 
as a part of its quota rendered to it the pub- 
lic service, in return for which the priv- 
lleges of a legal settlement therein have 
been conferred by the act. The same ben- 
efit has been received by the town, and the 
same rights were given by the statute, what- 
ever may have been the date of the enlist- 
ment and mustering into the army. Inhab- 
itants of Bridgewater v. Inhabitants of Ply- 
mouth, 97 Mass. 382, 3888. 


QUORUM UNUS. 


The term “quorum unus” is derived from 
England. In England all the justices for a 
county are appointed and named in one 
commission, under the great seal. This ap- 
points them all, jointly and severally, to 
keep the peace. In accordance with this 
commission, an assembly of two justices or 
more, quorum unus, makes a session, not only 
for inquiry, but to hear and determine. 
Where a statute confers certain powers up- 
on, or requires certain duties to be perform- 
ed by, any two justices, quorum unus, it is 
only necessary that one should be of the 
quorum. Gilbert v. Sweetser, 4 Me (4 
. QUOTATION MARKS. 
As marks of punctuation, see “Mark of 

Punctuation.” 


QUOTIENT VERDICT. 


A quotient verdict is where each juror 
marks down an amount, and then the total 
amount thus marked down is added together, 
and that sum divided by the number of ju- 
rors in order to reach the amount of the 
verdict. Hamilton v. Owego Waterworks, 
48 N. Y. Supp. 106, 107, 22 App. Div. 573. 


Quotient verdict is a verdict rendered by 
agreement for one-twelfth of the aggregate 
amount of the several estimates by the ju- 
rors. Moses v. Central Park, N. & H. R. Co., 
23 N. Y. Supp. 23, 3 Mise. Rep. 322, 


QUOTING LISTS. 


The quoting lists of a packing company 
were names of persons to whom the com- 
pany quoted prices of commodities with the 
expectation of doing business with them. 
They had been compiled with much expense, 
and were valuable on that account, as well 
as because of the use made of them in the 
course of business. Torsch v. Dell, 41 Atl 
903, 88 Md. 459. 


QUOTA. 


“Quota,” as used in Laws 1865, e. 29, 
providing that a bounty should be paid to 
any person furnishing an acceptable substi- 
tute to apply on the quota under the call of 
December 19, 1864, means the whole number 
of men assigned to the district, without re- 
gard to deductions on account of credits. 
The gross quota is meant. Taber v. Erie 
County Sup’rs, 14 N. X. Supp. 211, 214, 59 
Hun, 627, 


“Quota,” as used in St. 1878, e. 190, § 1, 
cl. 10, providing that any person duly enlist- 
ed and mustered into the military service 
of the United States as a part of the quota 
of any city or town under any call of the 
President during the Civil War, and who has 
continued in such service for a time not less 
than one year, and has not been proved 
guilty of willful desertion, and received an 
honorable discharge, shall be deemed to have 
acquired a settlement in such city or town, 
should be construed to include every person 
duly enlisted and mustered into the service 
of the United States, and the Legislature 
intended to include every man who served 
and made a part of that quota. Inhabitants 
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RADIUS 


R 


f. 


“R,” as used in a deed describing land 
as “Secs. 22 & 28, Tp. 79, R. 13, Poweshiek 
County,” is not uncertain or indefinite. It is 
a contraction in almost universal] use in de- 
scribing lands, and everybody understands it 
to mean “range.” Ottumwa, C. F. & St. P. 
R. Co. v. McWilliams, 32 N. W. 815, 316, 71 
Iowa, 164. 


R. R. 


“R. R.“ is a well-understood abbrevia- 
tion of the word “railroad.” West Chicago 
St. R. Co. v. People, 40 N. E. 599, 600, 155 
Ill. 299. 


RACE. 


See Selling Race.“ 


A provision in a note given in the pur- 
chase of a horse that it is not to becoine due 
and payable until after the horse has won a 
race does not render the note invalid as be- 
ing based on a wager, as it does not require 
a race for a wager, but is satisfied by win- 
ning a race for a premium, which is not il- 
legal. Treacy v. Chinn, 79 Mo. App. 648, 651. 


There can be no just distinction taken 
between the “trotting” and “racing” of 
horses. Ellis v. Beale, 18 Me. (6 Shep.) 337, 
339, 36 Am. Dec. 726. 


RACE FIELD. 


“Race field,” as used in an indictment 
for unlawful gaming at cards, is the open 
space between quarter race paths at a time 
when two or more horses were exercised in 
training on the track and several persons 
had assembled to see the training, at which 
time bets on the running of the horses were 
made, though the racing for which the train- 
ing was preparatory took place some days 
afterward, and though no company, club, or 
other person had the right to race there 
without the owner’s permission. Common- 
wealth v. Wilson (Va.) 9 Leigh, 648, 649. 


RACE MEETING. 


The term “race meeting,” as used in Act 
March 5, 1895, regulating holding of race 
meetings, and prescribing the penalty for vio- 
lation of its provisions, etc., means meetings 
for horse races, and hence is not unconstitu- 
tional as embracing a subject not embraced 
in the title of the act, which declares the act 
to be for the purpose of regulating horse 
racing. State v. Roby, 41 N. E. 145, 150, 142 


Ind. 168, 33 L. R. A. 213, 51 Am. St. Rep. 
174. 


“Race meeting,” as used in Act March 5, 
1895, forbidding a race meeting for a longer 
period than fifteen days at one time and less 
than thirty days subsequent to the last race 
meeting at the same place, regardless of the 
person, company, or association holding ei- 
ther of such meetings, should be construed 
to embrace meetings held on three different 
tracks, two of which are separated by a high- 
way only, and the other being less than one- 
half mile distant, and that meetings held on 
such tracks constituted one race meeting 
within the meaning of the statute. State v. 
Forsythe, 44 N. E. 593, 595, 147 Ind. 406, 33 
L. R. A. 221. 


RACEWAY. 


“Raceway,” as used in a deed excepting 
the water privilege of a streum to be carried 
through the land conveyed in a raceway, 
means an artificial canal dug in the earth, 
leading from the dam of a stream to the 
machinery which it drives, and also a simi- 
lar water course leading from the bottom 
of the water wheel. Wilder v. De Cou, 1 N. 
W. 48, 51, 26 Minn. 10. 


RADIUS. 


The term “radius” means “a right line 
drawn or extended from the center of a cir- 
cle to its periphery,” so that an agreement 
not to practice dentistry within a radius of 
ten miles of town means from the center of 
the town; the town as a whole not being 
suitable as the center implied by the term 
“radius.” Cook v. Johnson, 47 Conn. 175, 
177, 36 Am. Rep. 64. 


Of six squares. 


“Radius,” as used in Acts 1878, No. 100, 
prohibiting the keeping of a private market 
within “a radius of six squares” of a public 
inarket in New Orleans, signifies the length 
of the distance within which the prohibition 
was to be enforced. A radius is a straight 
line drawn from the center of a circle to 
any point of the circumference. Its length 
is half the diameter of that circle, or is the 
space between the center and the circum- 
ference. The center for measurement from 
which the radius would shoot was not re- 
quired to be located in the middle of the 
space occupied by a public market, which 
is usually not a square, but some other 
geometrical figure, as a parallelogram or tri- 
angle; for the space between the center and 
the external boundaries would have to be 
included in the length of the distance, and 


RADIUS 


this would shorten that length. State v. 
Berard, 3 South. 463, 464, 40 La. Ann. 172. 


The provision of Act 1878, No. 100, which 
prohibits private markets within a “radius 
of six squares” from a public market, does 
not contemplate or justify the prohibited dis- 
tance to be measured on an air line, but its 
true meaning is to prohibit private markets 
in all directions projecting from the nearest 
public market within a distance of six 
squares, over which customers would be able 
to walk from one market to another. State 
v. Barthe, 6 South. 531, 532, 41 La. Ann. 46. 


RAFFLE. 


See “Grand Raffle.” 
As a lottery, see “Lottery.” 


A “raffle” is a game of perfect chance, in 
which every participant is equal with every 
other in proportion to bis risk and prospect 
of gain. The prize is a common fund, or 
that which is purchased by a common fund. 
Each is an equal actor in developing the 
chances in proportion to his risk. Whether 
they be developed with dice or other instru- 
ments is not material. The successful party 
takes the whole prize, and all the rest lose. 
The element of one against the many, the 
keeper against the bettors, either directly or 
indirectly, is not to be found in it. It has 
no keeper, dealer, or exhibitor. Prendergast 
v. State, 57 S. W. 850. 851, 41 Tex. Cr. R. 
358; Stearnes v. State, 21 Tex. 692, 699; 
Risein v. Stute. 71 S. W. 974, 975, 44 Tex. 
Cr. R. 413; Long v. State, 2 S. W. 541, 542, 
22 Tex. App. 194. 58 Am. Rep. 633. 


Where a person set up watches of which 
he fixed the value, which was equally ap- 
portioned among certain adventures, and the 
chance as to who should take them was de- 
termined by the throwing of pieces of coin, 
the adventure or hazard is a “ratfle,” and not 
a lottery. State v. Pinchback (S. C.) 2 Mill, 
Const. 128, 130. 


A “raffle,” as we understand it, is where 
one owning real or personal property of a 
certain value, say worth $100, sells 10 chan- 
ces to 10 parties at $10 each. and the party 
drawing the capital prize takes the article. 
Dalton v. State (Tex.) 74 S. W. 25, 27. 


Webster defines “raffle,” when used as a 
verb, to mean to cast dice for a prize, for 
which each person concerned in the game lays 
down a stake, or at least a part of the value, 
as to raffle for a watch. Used as a noun, it 
means a game of chance or lottery in which 
several persons deposit a part of the value 
of the thing in consideration of the chance 
of getting it State v. Kennon, 21 Mo. 262, 
264. 


Sections 30, 31, Rev. St., entitled “Of 
Raffling and Lotteries,” have reference only 
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RAFTING 


to the distribution of money or valuable 
things to be determined by law of chance, 
which shall be dependent upon the drawing 
of a lottery over which the parties to the 
distribution have no control; and the distri- 
bution among the members of an art union 
or its works of art by a lot, conducted by 
themselves, is not embraced within it. Peo- 
ple v. American Art Union, 7 N. Y. (3 Seld.) 
240, 241. 


RAFT. 


“A ‘raft may be made by lashing to- 
gether two pieces of plank; and the word 
comprehends not only this, but a floating 
structure of timber of great value and ex- 
tent.” The term does not imply which, and 
a finding that a stream is navigable for rafts 
does not show that it is navigable in a com- 
mercial] sense. State v. Town of Gilmanton, 
14 N. H. 467, 479. 


“Rafts,” as used in an act of assembly 
declaring a creek to be a public stream or 
highway for the passage of boats and rafts, 
should be construed to include a number of 
logs not fastened together, but floated in the 
stream contiguous to each other. The term 
“raft” is used to express a body of tim- 
ber held together by attraction or the force 
of external pressure. Walker, in his Dic 
tionary, says it is a frame or float made by 
laying pieces of timber across each other; 
which, though differing from that given by 
Webster, may be accepted as equally ex- 
pressive of the usual acceptation of the term. 
Deddrick v. Wood, 15 Pa. (8 Harris) 9, 13. 


As vessel. 
See “Vessel.” 


RAFTING. 


“Sorting and rafting,” as used in Act 
1891, c. 174, establishing the rule by which 
to fix the price for sorting and rafting logs 
and timber rafted and secured at a certain 
boom, means substantially the same as “raft- 
ing’ in the charter of the boom company, 
specifying the fees and tolls allowed for 
rafting logs and timber. The act of sorting 
is a necessary part of the work of rafting. 
The very nature of the business, which is 
a proper element to be taken into consider- 
ation in giving construction of the language 
of the charter, indicates that logs of different 
owners arrive in the boom, and in rafting 
have to be separated or sorted out. Sorting 
and rafting may well be construed as im- 
posing no greater duties than are implied in 
rafting in the charter. Proprietors of Machi- 
as Boom v. Sullivan, 27 Atl. 189, 191, 85 Me. 
343. 


Where a complaint charged negligence 
in rafting or rafting out logs, the words “raft: 
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ing and delivering,” as used in a special The words “railroad” and “railway” are 
finding in the action, limiting the damage to synonymous, and under all ordinary circum- 


the failure to exercise reasonable diligence. stances they are to be treated as without 


in rafting and delivering, means rafting or difference in meaning. Massachusetts Loan 


rafting out, nothing more, nothing less, and & Trust Co. v. Hamilton, 88 Fed. 588, 592, 
they are used in the conjunctive, and as hav- 32 C. C. A. 46; Old Colony Trust Co. v. Al- 
ing the same significance and meaning. Pe- lentown & B. Rapid Transit Co., 44 Atl. 319, 


nobscot Lumbering Ass’n v. Bussell, 42 Atl. 
408, 92 Me. 256. 


RAGE. 


Anger distinguished, see “Anger.” 


RAGS. 


In an action on a policy of insurance 
against loss by fire on a junk dealer's stock | 
of rags it is permissible to show that by a | 
usage of the trade the term “rags” has ac- | 
quired a broader signification than belongs 
to the word as commonly used, and to prove 
that in the junk trade the term “rags’’ in- 
cludes all articles used in the manufacture 
of paper. Mooney v. Howard Ins. Co., 138 
Mass. 375, 52 Am. Rep. 277. 


RAIL. 


See “All Rail.“ 


RAIL CAR. 


Box car as, see “Box Car.” 


RAILING. 


A statute requiring towns to maintain | 
a “fence or railing” on certain roads implies ! 


320, 192 Pa. 596. 


Though in the popular understanding the 
expression “passenger railways” does not 
mean the great lines of road operated by 
steam power, yet it by no means follows that 
the term “railroad” does not include all pas- 
senger railways, for the purpose of taxation. 
A railway is essentially a railroad. They 
mean the same thing, and are used indis- 
criminately in reference to our great inter- 
state lines. Pennsylvania R. Co. v. City of 
Pittsburgh, 104 Pa. 522, 538. 


In Missouri legislation there is no dis- 
tinction between a railroad and a railway. 
St. Louis R. Co. v. Northwestern St. L. Ry. 
Co., 2 Mo. App. 69, 75. 


“Railway” is synonymous with “rail- 
road,” so that where an action was begun 


‘against the Houston & Texas Central Rail- 


way Company a judgment against the Ilous— 
ton & Texas Central Railroad Company was 
not erroneous. Houston & T. O. R. Co. v. 
Weaver (Tex.) 41 S. W. 846, 848. 


The words “railway” and “railroad” 
have identically the same meaning, and an 
indictment charging the breaking and enter- 
ing of a depot belonging to a “railroad” com- 
pany is sustained by proof of the entering of 
a depot belonging to a “railway” company. 
Davis v. State, 32 S. E. 158, 159, 105 Ga. 808. 


The legal signification of the term “ralfl- 


a barrier of sufficient strength to prevent road” is not only a road or way on which 
travelers under ordinary circumstances from jron rails are laid, but a road as incident to 
going off the bridge or embankment. Mun- the possession or ownership of which im- 
son v. Town of Derby, 37 Conn. 298, 310, 9 portant franchises and rights affecting the 


Am. Rep. 332. public are attached. Gibbs v. Drew, 16 Fla. 
147, 149, 26 Am. Rep. 700. 
RAILROAD—RAILWAY. A railroad is a road or way on which 


See “Belt Railroad”; “Bond of Rail- | 
road”; “Branch Railroad’; City 
Railway”; “Connecting Roads“; 
“Horse Railroad’; Lateral Railroad”; 
“Logging Railroad“: New Road”; 
“Street Railroad”; “Switch Road.” 

Any railroad, see “Any.” 


“Railroad” and “railway” are used in- 
terchangeably. They are as nearly exact 
synonyms as any two words in the English 
language. In common speech the word rail 
road“ is the more frequent designation. | 
State v. Brin, 16 N. W. 406, 30 Minn. 522; 
Hestonville, M. & F. Pass. R. Co. v. City of 
Philadelphia, 89 Pa. 210, 219; Millvale Bor- 
ough v. Evergreen Ry. Co., 18 Atl. 993, 995, 
131 Ta. L 


iron rails are laid for wheels to run on for 
the conveyance of heavy louds and vehicles. 
Dinsmore v. Racine M. R. Co., 12 Wis. 649, 
657 (citing Webst. Dict.). 


A “railroad” should be confined to the 
highway on which the railway is laid, and 
the word “railway” to the rails of the road. 
Jobnston v. Morrow, 60 Mo. 339, 341. 


In Pennsylvania it is held that the 
words “railroad” and “railway” have been 
used indiscriminately by the legislature in 
that state, and have no technical meaning 
in a statute. City of Philadelphia v. Phil- 
adelphia Traction Co., 55 Atl. 762, 763, 206 
Pa. 35. 


The term “railroad,” as used in the chap- 


ter relating to railroads, shall be construed 
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to mean a railroad or railway operated by that which was invested in live stock and 

steam power. Civ. Code S. C. 1902, § 2024. rolling stock, was expressly exempted, and, 
The term “railroad,” as used in the chap- if the word “road” includes capital stock, 


no meaning whatever would be given to the 
ter relating to railroads and street railways, A h 
means a railroad or railway of the class usu- words “rolling and live stock.” They would 


ally operated by steam power. Rev. Laws Constitute unnecessary tautology in the ex- 
Mass. 1902, p. 978, c. 111, § L 


Bridges and ferries. 


A bridge owned by a railroad company 
on its line of road is properly returned for 
taxation as so much mileage of railroad, 
and cannot be again taxed as a bridge. 
Schmidt v. Galveston, H. & S. A. R. Co. 
(Tex.) 24 S. W. 547. 


The term “railroad,” as used in the act 
relating to the railroad and warehouse com- 
mission, shall include all bridges or ferries 
used or operated in connection with any rail- 
road, and also all the road in use by any 
corporation operating the railroad, whether i 
owned and operated under a contract, agree- | 
ment, or lease. Gen. St. Minn. 1894, § 379b. 
So in tbat part of the chapter on railroad 
corporations relating to the regulation of 
common carriers, and defining the duties of 
the commissioner of railroads. Rev. Codes 
N. D. 1899, § 3012; Cobbey’s Ann. St. Neb. 
1903, § 10,047; U. S. Comp. St. 1901, pp. 3154, 
3206; Code Iowa 1897, § 2122. See, also, In- 
terstate Commerce Commission v. Brimson, 
14 Sup. Ot. 1125, 154 U. S. 447, 38 L. Hd. 
1047. 


As building. 
See Building.“ 


Oable road. 


A short line of inclined cable rallroad. 
located wholly within one county, and op- 
erated by means of a cable and stationary 
steam power, charted under Acts Gen. As- 
sem. 1887, c. 16, providing for the incorpora- 
tion of cable or cog railroads for ascending 
mountain heights, does not come within the 
provisions of Acts 1897, c. 5, authorizing the 
assessment of railroad property by the state 
railroad commissioners. While the word 
“railroad” appears in the name of the corpo- 
ration, and while in one sense it is a rail- 
road, it is also apparent that it is a peculiar 
character of railroad. It is a character of 
railway specially designed for ascending 
mountain heights, and is a character of rail- 
road that of course is not of common con- 
struction. Lookout Incline & L. L. Ry. Co. 
v. King (Tenn.) 59 8. W. 805, 808. 


Capital stock. 


“Road,” as used in a contract providing 
that the road, rolling and live stock of a 
street car company should be exempt from 
taxation for a term of 50 years, cannot be 
construed to mean capital stock, because a 
part of the companies’ capital stock, namely, 


empting clause. Atlanta St. R. Co. v. City 
of Atlanta, 66 Ga. 104, 109. 


Completed road. 


The word “railroad,” as found in Act 
Assem. April 23, 1861 (Laws 1861, p. 410), 
providing that any railroad may purchase 
and hold the stock and bonds, or either, of 
any other railroad, and that any railroad can 
enter into a contract for the use or lease of 
any other railroad, means a finished rail- 
road, and does not embrace the transfer of a 
franchise. Wood v. Bedford & B. R. Co. 
(Pa.) 8 Phila. 94, 95. 


A railroad, within the meaning of its 
charter requiring its completion to a certain 
point by a certain date, and exempting it 
from taxation, is to be construed as including 
the entire road, consisting of several tracks, 
although but one track was constructed to 
the designated terminus within the time fix- 
ed in the charter. State v. Baltimore & O. 
R. Co., 48 Md. 49, 74. 


‘“Railroad,” as used in a statute author- 
izing a contract for the use of a railroad, 
means one capable of being used, not a road- 
bed capable of receiving rails. Troy & B. 
R. Co. v. Boston, H. T. & W. Ry. Co., 86 N. 
Y. 107, 121. 


“Road,” as used in Act May 12, 1846, au- 
thorizing the Hudson River Railroad Com- 
pany to issue so many additional shares, not 
exceeding 10 per cent. of its original capital, 
as might be necessary to enable the company 
to provide for and pay interest on the install- 
ments paid in for the construction of the 
road until it should be completed and put in 
operation, meant the road as an entirety on 
its completion. Manice v. Hudson River R. 
Co., 10 N. X. Super. Ct. (3 Duer) 426, 441. 


“Road,” as used in a mortgage by a rall- 
road company on the road and its franchise, 
means the road in its completed condition, 
proper and ready for use in running over it 
in the ordinary manner of that kind of busi- 
ness. It was not a road—that is, a railroad 
—but only a roadway, when it was only lo- 
cated between two termini and in the pro- 
cess of construction, but in no part complet- 
ed ready for use. Miller v. Rutland & W. 
R. Co., 36 Vt. 452, 493. 


“Road,” as used m Laws 1890, e. 565, $ 
78, providing that any railroad corporation 
leasing any of its road for a longer period 
than one year, unless such lease is approved 
by two-thirds of the stockbolders, will be 
held to mean a lease of the entire road or 
an entire portion of a road, and will not vov- 


RAILROAD—RAILWAY 5901 


RAILROAD—RAILWAY 
er a mere contract for passage of cars over 
a road of which otherwise the owner re- 
mains in possession and control. Chapman 
v. Syracuse Rapid-Transit Ry. Co., 56 N. Y. 
Supp. 250, 253, 25 Misc. Rep. 626, 


Depots and other buildings, 


“Railroad,” as used in Gen. St. § 3476, 
providing that when it shall be necessary 
for the construction of a railroad to inter- 
sect or cross any water course or any pub- 
lic highway it may be constructed across or 
upon the same, etc., embraces main tracks, 
side tracks, turnouts, and depots: in fact 
all the land and buildings owned by the cor- 
poration, and necessary or convenient for the 
transaction of its business. State v. Rail- 
road Com’rs, 15 Atl. 756, 757, 56 Conn. 308. 


“Railroad,” as used in Laws Kan. 1872, p. 
110, c. 68, authorizing counties, incorporated 
cities, and municipal townships to issue bonds 
for the purpose of aiding in the construction 
of railroads, should be construed to include 
the depots and side tracks of an existing rail- 
road. Such constructions are constituents— 
essential parts—of any railroad, without 
which it would be incomplete, and incapable 
of serving the uses for which it is intended. 
Rock Creek Tp. v. Strong, 96 U. S. 271, 276, 
24 L. Ed. 815. 


buildings. United States v. Denver & R. 
G. R. Co., 14 Sup. Ot. 11, 15, 150 U. S. 1, 87 
L. Ed. 975. 


An exemption from taxation of the cap- 
ital stock of a railroad company and the 
“road” with fixtures and appurtenances, in- 
cluding workshops, warehouses, and vehicles 
of transportation, does not include a hotel 
building erected within the space which the 
company is entitled to hold for a right of 
way, though it is built under a lease from the 
company, and is a convenience to passengers, 
and a means of profit to the road. The tick- 
et offices, however, which are kept within 
such building, are exempt. Day v. Joiner, 65 
Tenn. (6 Baxt.) 441, 442. 


“Road,” as used in St. $$ 4044, 4045, 
providing that if a railroad fails to fence its 
road it shall be liable for the injuries result- 
ing from such failure, does not include de 
pot grounds. Moses v. Southern Pac. R. Co., 
23 Pac. 498, 500, 18 Or. 385, 8 L. R. A. 135. 


The word “railroad” shall be held to 
include, in addition to the track of said rail- 
road, including the rails, couplings, spikes, 
ties, bridges, culverts, tunnels, cuts, fills, 
embankments, and the land owned by the 
right of way of such railroad, all the struc- 
tures, fixtures, improvements, and buildings 
of said railroad owned thereon or used in 
connection therewith. Comp. Laws Ney. 
1900, § 1237. 


A power granted to a corporation to con- 
struct a railroad and establish transportation 
lines upon it necessarily includes the essen- 
tial appendages required to complete and 
maintain such a work and carry on such a 
business, as the power to erect and maintain 
suitable depots, carhouses, water tanks, shops 
for repairing engines, houses for bridge and 
switch tenders, coal and wood yards for fuel 
and for the use of their locomotives, ete.; 
but there is a limit to this incidental power 
of the company, which must be fixed where 
the necessity ends and the mere convenience 
begins. The necessary appendages of a rail- 
road and transportation company are one 
thing and those appendages whicb may be 
convenient means for increasing the advan- 
tages and profits of the company are anoth- 
er thing. It might be advantageous for the 
company to purchase lands and erect houses 


“Railroad,” in its ordinary acceptation, 
fairly includes all the structures which are 
necessary and essential to its operation, and 
as used in a congressional grant in aid of a 
construction of a railroad has a more ex- 
tended signification than “track” or “road- 
way,” and includes station houses, ete. Unit- 
ed States Trust Co. v. Atlantic & P. R. Co., 
47 Pac. 725, 729, 8 N. M. 673. 


In common parlance a railway consists 
of the road and the rolling stock. The for- 
mer includes everything that is immovable 
or affixed to the soil, such as Station houses, 
round houses, platforms, water tanks, and 
machine shops. The road cannot be operat- 
ed without these, or considered constructed 
until they are built. A license to take ma- 
terial for the construction of a railroad 
should not be confined to material necessary 
for the construction of the mere track. Unit- 
ed States v. Chaplin (U. S.) 31 Fed. 890, 895. 


In its ordinary acceptation, the term 


“railroad” fairly includes all structures which 
are necessary and essential to its operation. 
As used in the special act of June 8, 1872, 
granting to the Denver & Rio Grande Rall- 
way Company the right to take the material 
necessary for the construction of said rail- 
road, the term is not limited merely to the 
roadbed or roadway, but includes also struc- 
tures essential to the operation of the road. 
Thus a grant of timber for construction of a 
tallrcad would be a grant of timber for 
Construction of depots and necessary station 


in the right location and of the right kind 
for all their constant employés, to establish 
factories for making their own rails, engines, 
and cars, and even to purchase coal mines 
and supply themselves with fuel; but these 
are not among the necessary powers of such 
a company. Camden & A. R. & Transp. Co. 
v. Mansfield Tp. Com'rs, 23 N. J. Law (3 
Zab.) 510, 514, 57 Am. Dec. 409. 


“Road,” as used in the charter of a rail- 
road company declaring that the company 
should pay an annual tax of one-half of 1 
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per cent. “upon the cost of said road,” means 
the actual roadbed and its rails with its 
appendages, including bridges, viaducts, 
wharves, piers, depots, and depot grounds, 
machine shops, and other similar erections 
which are essential either to its completion 
or its advantageous and convenient opera- 
tion. State Treasurer v. Somerville & E R. 
Co., 28 N. J. Law (4 Duteh.) 21, 27. 


Elevated railway. 


“Railway,” as used in Code 1873, § 464, 
requiring compensation to owners of lots 
abutting on a street in which there is a rall- 
way, should be construed to include an ele- 
vated railroad located in a street for the 
transportation of passengers only, so as to 
require compensation to the owners of abut- 
ting lots for damages for the erection of such 
railway; since it could not be held that el- 
evated railroads were within the contempla- 
tion of the Legislature as a street railroad 
when the act was passed. Freiday v. Sioux 
City Rapid Transit Co., 60 N. W. 656, 658, 
92 Iowa, 191, 26 L. R. A. 246. 


Ferry distinguished. 
See “Ferry.” 


Gauge. 


When the word “railroad” or “railroads” 
is used in any general or special law of this 
state, the same shall be deemed to apply 
alike to all railroads, without reference to 
the gauge thereof. Gen. St. Minn. 1894, § 
256. 


As necessary land. 


The term “railroad” in a mortgage of a 
railroad company includes not only the 
whole road, but also the lands belonging to 
it and essential to the enjoyment of its fran- 
chise. Chapman v. Pittsburg & S. R. Co., 26 
W. Va. 299, 308. 


The term “railroad” in a mortgage of 
a railroad does not include after-acquired 
lands, unless they are used in connection 
with tbe actual operation of the road as a 
part thereof. Calhoun v. Memphis & P. R. 
Co. (U. S.) 4 Fed. Cas. 1045, 1047. 


As a nuisance. 
See “Nuisance.” 


Operation of train required. 


A railroad track is of no use to its own- 
er or the public unless cars are run upon it. 
It is the movement of the trains upon the 
track which constitutes it a “railroad.” That 
is the consummation of the whole business. 
Missouri, K. & T. Ry. Co. v. Elliott (U. S.) 
102 Fed. 96, 106, 42 C. C. A. 188. 


Railways in pneumatic tubes. 


When the Constitution and general laws 
of New York speak of “railways,” they al- 


ways mean railways either for the general 
carriage of property or of passengers or of 
both, and a railway which may be operat- 
ed in small pneumatic tubes by atmospheric 
pressure for the transmission of small pack- 
ages is not within such meaning. Such a 
tube may contain vehicles placed on wheels, 
and the wheels may run upon rails or in 
grooves, and yet the structure could not, 
according to the popular sense, or in a legal 
sense, be what is generally known as a rail- 
way. The tubes may be so constructed that 
in a technical or scientific sense the struc- 
ture might be called a railway, and so, too, 
any structure upon which vehicles may be 
moved upon rails, however peculiar or small, 
may in some limited sense be called a rail- 
way, and yet not be a railway within the 
meaning of the Constitution and the general 
laws of the state. Astor v. New York Ar- 
cade Ry. Co., 113 N. X. 93, 105, 20 N. E. 594, 
396, 2 L. R. A. 789. 


All property of company included. 


In commonly accepted usage the mean- 
ing of the term “railway” has been extended 
to include not only the permanent way, but 
everything necessary to its operation, as the 
rolling stock, the buildings, including sta- 
tions, warehouses, roundhouses, locomotive 
shops, car shops, repair shops, and all other 
property of the operating company, as stocks, 
bonds, and other securities. Atchison, T. & 
S. F. Co. v. Kansas City, M. & O. Ry. Co., 70 
Pac. 939, 943, 67 Kan. 569. 


A railroad is a unit every part contrib- 
uting to its purposes as a whole. This unit 
is made up of lands, personal property, 
choses in action, ensements, all dependent up- 
on and inseparable from each other, deriving 
their value from this inseparability—from 
the fact that they contribute to this unit. 
They differ from every other species of prop- 
erty. Chamberlain v. Walter (U. S.) 60 Fed. 
788, 793. 


The general term “railroad,” as ordina- 
rily used, includes many kinds of property, 
both real and personal, and cannot, with any 
degree of propriety, be confined to the track, 
or the land simply necessary to lay the track 
upon. The word, with no furtber specifica- 
tions and modifications, may well be taken 
as covering the entire property of the com- 
pany connected with the use and purposes of 
the road. Knevals v. Florida Cent. & P. R. 
Co. (U. S.) 66 Fed. 224, 231, 13 C. C. A. 410. 


As highway, road or street. 
See “Highway”; “Road”; “Street.” 


As public improvement, purpose or use. 
See “Public Improvements”; “Public 
Purpose’; “Publie Use’; “Public 
Work.” 
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As railroad company. therefor from the county commissioners, 
The term “railroad” is frequently used | should be construed to mean all the land, 
to mean “railroad company.” Calhoun v. not exceeding five rods in width, taken by a 


Memphis & P. R. Co. (U. 8.) 4 Fed. Cas. 1045, railroad corporation for their road, which is 
1047. included within the location thereof, filed 


| according to law with the commissioners of 

“Railroads,” as used in Const. art. 17, § the county within which the land is situated. 

12, providing that all railroads which may The track or iron rails on which cars and 
be built and operated in the state shall be carriages are to pass and travel may be laid 
responsible for all damages to persons and down on any part ef the surface of the land 
property under regulations prescribed by the within the limits of the location, and they 
General Assembly, does not mean railroad may be changed and shifted from place to 
corporations or companies, but the railroad place thereon as may be required for the 
owned and operated by them. Little Rock & convenience or reasonable accommodation of 
Ft. S. Ry. Co. v. Daniels, 56 S. W. 874, 875, the company, which may also erect on the 
G8 Ark. 171. land such structures and buildings as are 


i 7 reasonably incident to the support of the 
The term “railroad” includes and applies road. Commonwealth v. Inhabitants of Hav- 


to every person, firm, association of persons, erhill, 89 Mass. (7 Allen) 523, 524 (citing In- 


and company, whether incorporated or not, habitants of Worcester v. Western R. Corp., 
who or which shall own or operate a rail- 45 Mass. [4 Metc.] 564). 


road as a common carrier. Code Miss. 1892, | 


§ 1336. A relinquishment of a right of way of 
la certain width for a railroad to be located 
Railroad company distinguished. on the section line dividing two sections does 


The word “railroad” is defined to be the not mean that the track of such railroad 


should be on the section line and nowhere 
roadbed, right of way, track, rolling stock, § 
and appurtenances actually constructed and else. It means that the strip of land given 
in operation as a public highway. The words for the right of way should be located on 


“railroad company” do not mean the same the section line, which line and the track 


thing as the word “railroad.” The former Were both to be included in the strip. The 
may exist without the latter, and the latter V0" “railroad,” says a leading lexicogra- 
without the former. The one applies to the pher, should be confined to the highway in 
agency which may construct or own, the oth- which the railroad is laid, the word “rail- 
er to the thing constructed or owned. In- Was? to the rails when laid. In common 
ternational & G. N. Ry. Co. v. Anderson Co., 


1 
+ 
è 


‘parlance these words are used interchange- 


i 8 
59 Tex. 654. 663. ably. Munkers v. Kansas City, St. J. & C. 
n B. R. Co., 60 Mo. 334, 337. 
As real estate. The word “road,” when applied to a rail- 


A railroad is real estate. Newark & H. road, is often used in a sense which com- 
Traction Co. v. Borough of North Arlington, | prehends not only the ground on which the 
46 Atl. 568, 65 N. J. Law, 150 (citing People ties and rails are laid, but the strip of 
v. Cassity, 46 N. Y. 46; People v. Commis- ground on either side thereof, extending to 
sioner of Taxes & Assessments of City of the limits of its authorized right of way; 
New York, 82 N. Y. 459; People v. Commis- and was so used in the conveyance of a city 
sioners of Taxes & Assessments of City of lot to a railroad conditioned that the grantee 


New York, 101 N. X. 322, 4 N. E. 127). should construct and maintain its road 
through the tract. Union Pac. Ry. Co. v. 
As right of way. Cook (U. S.) 98 Fed. 281, 283, 39 C. C. A. 86. 


The word “railroad” may sometimes 
mean the track or ground upon which the 
rails constituting the track are laid, or it 
may mean the right of way, including the 


The word “road,” as used in the statute 
regulating the manner of operating trains 
when any person, animal, or other obstruc- 
tion appears on the road of the railroad, 
track and the land on either side of the does not mean what is strictly called the 
track, according to the connection in which | roadbed or track of the railroad. but includes 
the word is used. As used in Rev. St. e. the whole road. Nashville & C. R. Co. v. 
134, § 2, authorizing a telegraph company to anthony, 69 Tenn. (1 Lea) 516, 519. 
construct lines along and upon a railroad 
means the right of way of the railroad com- Rolling stock. 


pany. St. Louis & C. R. Co. v. Postal Tel. ii 7 
Co. 51 N. E. 382. 386. 173 Ill. 508 Railroad,” as used in a mortgage of 
i : ' ’ i ° the railroad, real estate, chattels real, and 


“Railroad,” as used in Gen. St. e. 63, 5 franchises of the company, means the road- 
569, providing that the mayor and aldermen | bed and track with its superstructure; all 
of cities and selectmen of towns cannot law- | that enters into and forms a part of a com- 
fully lay out and establish a townway across pleted road. The rolling stock is no part 
‘railroad without first obtaining authority | of the railroad, though it is essential to 
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the successful operation of the railroad. It the ground is not taken for public use. Un- 
is an accessory to the trade and business | der the power of eminent domain it is not 
of the road, and not to the road itself. The the use made of it which characterizes it, 
road is completed when the bed is graded,| but its convenient necessity to that part 
the superstructure laid, the rails put down, which is for the public use.” Philadelphia, 
and everything ready for the reception of | W. & B. R. Co. v. Williams, 54 Pa. (4 P. F. 
the locomotive and cars. Beardsley v. On- Smith) 103, 107. 


tario Bank (N. Y.) 31 Barb. 619, 624. Under Rev. St. 1889, $ 7725, which pro- 
Act Cong. May 5, 1864 (13 Stat. 64), vides that the board of equalization shall 
granting land in the usual form to the state apportion the aggregate value of all property 
of Minnesota to aid in the construction of a belonging to a railroad within the state to 
railroad, and providing that the said rail-|each county according to the ratio which 
road shall be and remain a public highway the number of miles of road completed in 
for the use of the government of the United | such county shall bear to the whole length 
States, free from all toll or any charge for of the road of the state, in determining the 
the transportation of any property or troops length of the road for the purpose of appor- 
of the United States, refers only to the per- tionment only the length of its main track 
manent structure of the road, and does not | is to be considered. State ex rel. Murphy v. 
include the rolling stock or other personal Stone, 25 S. W. 211, 213, 119 Mo. 668. 
property of the railway company. Lake Su- | 
perior & M. R. Co. v. United States, 98 U.| Street railroad. 


S. 442, 455, 23 L. Ed. 965. Gen. St. 1887, e. 8, provides that every 
railroad corporation owning and operating a 
Side tracks and branch lines. railroad in this state shall be liable for da m- 


The term “railroad” includes all the Ages under certain circumstances. The ques- 
side tracks and turnouts necessary or con- tion arises whether a “railroad,” as used in 
venient for the transaction of the company's such statute, includes a street railroad. Rail- 
business. State v. Railroad Com'rs, 15 Ati. roads in a rude form were in use as early 
756, 757, 56 Conn. 308; Rock Creek Tp. v. 28 1676, but it was not until 1829, when suc- 
Strong, 96 U. S. 271, 276, 24 L. Ed. 815. cessful experiments in the use of locomotives 

were made, that they first began to be ex- 

“Railroad,” as used in Act April 4, 1833, | tensively constructed; and it is only within 
authorizing a defendant to build a railroad | recent years that another class of railroads, 
ex vi termini, includes sidings and branch namely, those laid down in the streets of 
lines to the company’s wharves. Black v. towns and cities, have become very numer- 
Philadelphia & R. R. Co., 58 Pa. (8 P. F. ous. Judge Robertson, in Louisville & P. R. 
Smith) 249, 253. Co. v. Louisville City Ry. Co., 63 Ky. (2 Duv.) 

Under a code provision authorizing a 175, says: “A railroad is for the use of the 
railroad company to construct its railroad universa. DUDIC Tay ne ** oF z 
across, along, or upon any street, the rail- persons, baggage, and other freight. aree 
road is authorized to bvild a side track on a I8 ee tothe more miten 1 
the street, since a side track is an essential of the local public, for the more transient 
part of the railroad. Town of Mason v. 


transportation of persons, only and within 
Obio River R. Co., 41 S. E. 418, 420, 51 W. the limits of the city.” In a technical sense, 
Va. 183. 


therefore, a street railway is not a railroad. 
A railroad and a street railroad or way are 

In an action against a railroad company in both their technical and popular import 

for damages for obstructing an alley with a |as distinct and different things as a road 
side track extending between tbe engine and a street, or a bridge and a railroad 
house and main track of the railroad, in an- bridge; and it has been authoritatively ad- 
swer to the objection that the company had | judged that the simple term “bridge” means 
no authority to construct such side track the a viaduct in a road dedicated to common 
court said: “A railroad without switches, use, and that the qualified phrase “railroad 
sidings, telegraph offices, and buildings for | bridge” means a viaduct constructed for the 
fuel, water, engines, stations, etc., would be | exclusive use of railroad transportation. 
useless in a great measure. They are essen- Perhaps it may be conceded that, technically 
tial to the operations of the railroad and to speaking, the term “railroad” would include 
the transportation of freight and passengers|a street railway, so far as its roadbed is 
with security and dispatch. The argument | made of iron or steel rails for wheels of cars 
that the track and the engine house is the to run upon; but where there is doubt about 
private way of the railroad company not the true meaning of the word or term used 
used by the public, and therefore no part of in the law the legislative intent is not to be 
the public highway, is ingenious, but un- determined from that particular expression, 
sound. Admitting that it is not a part of but from the general legislation upon the 
the public highway in the sense that it is same subject-matter. It is claimed by coun- 
not used immediately by the public, but by | sel that on February 24, 1887, when the gen- 
the company only, it does not follow that eral law of that yeur was passed, there were 


rr U¶æb]]ñ—— 
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no cable or electric street railways in ex- carries no freight, but only passengers from 
istence in this state. If so, what was the one part ef a thickly populated district to 
legislative intent in using the word rail- another in a town or city and its suburbs, 
road“ in the law of 1887, to be deduced from | and for that purpose runs its cars at short 
the whole and every part of the statute | intervals, stopping at street crossings or oth- 
taken together, upon the subject of rail-|er places irregularly, as the convenience of 
roads? What was the mischief felt which | its patrons may require, for the receipt and 
resulted in the passage of this law? Was it discharge of its passengers. The cars up- 
a Ganger known, or one unknown? Was it on such roads may be propelled by animal or 


a danger then felt and realized, or one that | mechanical power. 


might possibly arise in the future? 


Bloxham v. Consumers’ 


We | Electric Light & Street R. Co., 18 South. 


must assume that it was denling with and | 444, 446, 36 Fla. 519, 29 L. R. A 507, 51 Am. 
acting upon existing facts within its knowl- | St. Rep. 44. 


edge. If we were to bold that the term 
“railroad” in the law of 1887 applied to street 
railways because the word is broad enough 


When used by the Legislature, unquall- 
fied by any other word, “railroad” is con- 


to cover all roads constructed of iron or steel Strued as referring exclusively to ordinary 


rails for wheels of cars to run upon, we see 
no reason why it should not be so construed 
whenever found in the other legislation of 
this state. This would require street rail- 
ways to build depots and waiting rooms for 
passengers, for there is just as much reason 
to make the word “railroad” applicable in 


commercial railroads; while, on the other 
hand, when it is intended to refer to street 
railroads, they have qualified the word by 
the prefix “street.” State v. Duluth Gas 
& Water Co., 78 N. W. 1032, 1034, 76 Minn. 
96, 57 L. R. A. 63. 


City passenger railroads are included in 


this respect as to personal injury cases. This the term “railroads” in Act May 6, 1861, 
is but one of the very many instances where | relating to railroads. Hestonville, M. & F. 
by the use of the word “railroad” the com- Pass. R. Co. v. City of Philadelphia, 89 Pa. 
pany is required to perform certain duties 210, 219. 


to which it cannot reasonably be said that 
the meaning of such word includes street 


The term “railroad” is not understood 


railways. Funk v. St. Paul City Ry. Co., 63 to mean a street railway engaged in the 
N. W. 1099, 1100, 61 Minn. 435, 29 L. R. A. business of carrying passengers the entire 
208, 52 Am. St. Rep. 608 (cited and approved | distance or any part of the distance over 
in State v. Duluth Gas & Water Co., 76| Which the road lies for one and the same 
inn. 96, 57 L. R. A. 63, 78 N. W. 1032, | fare. Board of Railroad Com'rs v. Market 


1034). 


St. Ry. Co., 64 Pac. 1065, 1067, 182 Cal. 677 
(citing Gyger v. Philadelphia Oity P. Ry. Co., 


As used in Laws 1893, c. 4115, §§ 48, 49, 136 Pa. 96, 20 Atl. 399; Louisville &. P. R. 
relating to the taxation of “railroads,” that Co. v. Louisville City Ry. Co., 63 Ky. [2 
term should be construed to include a street Duv.] 175; Front St. Cable Ry. Co. v. Jobn- 
railroad, such being the practical construc- son, 2 Wash. St. 112, 25 Pac. 1084, 11 L. R. A. 
tion given to the act by the executive de- 693; 1 Foote & E. Incorp. Co. p. 668, note 5). 


partment of the government for a considera- 
ble period of time. The word “railroad” in 


„Railroad,“ as used in Code, § 1298, pro- 


its broadest signification includes a street | Viding that “every railroad shall keep” some 
railroad, all railroads being more or less Person upon the locomotives always upon the 
alike in their physical construction. When | lookout ahead, includes a railroad operating 
the word is used in a statute there is no| Within a city a train pulled by a small en- 
definite rule of construction as to whether | sine called a “dummy,” and exclusively en- 
it so includes street railroads or not. It may | gaged in carrying passengers. Katzenberger 
or it may not include them. The meaning v. Lawo, 16 8. W. 611, 612, 90 Tenn. 235, 13 
of the word must depend upon the context L. R. A. 185, 25 Am. St. Rep. 681. 


and the general intent of the statute in which 


it is used. As generally used, it applies to 1854 


commercial railways engaged in the trans- 
portation of freight and passengers for long 
distances, and, as a general rule, steam en- 
sines for motive power, and making stops 
at regular stations for the receipt and dis- 
charge of freight and passengers. The term 
“street railroad” 
the rails of which are laid to conform to the 
grade and surface of the street, and which is 


“Railroad,” as used in Act March 10, 
, providing for the redress of injuries 
arising from the neglect or misconduct of 
“railroad companies,” applies to the proprie- 
tor of any kind of railroad, whether impelled 
by horse or steam power, or whether con- 
structed with iron or other kind of rails. 
Johnson’s Adm’r v. Louisville City Ry. Co., 


applies only to such road 73 Ky. (10 Bush) 231, 232. 


“Railway,” as used in McClain’s Code, 


otherwise constructed so that the public are § 2008, making a judgment against any rail- 
not excluded from the street as a public high- way corporation for injury to person or prop- 
Way; which runs at a moderate rate of speed | erty a lien superior to that of mortgages on 
compared with commercial railroads; which its property, does not apply to street rail- 
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ways. Manhattan Trust Co. v. Sioux City 
Cable Ry. Co. (U. S.) 68 Fed. 82, 84. 


“Railroad corporations,” as used in Act 
Feb. 12, 1855 (Sp. Laws, p. 304), entitled 
“An act to enable railroad corporations to 
enter into operative contracts and to borrow 
money,” is sufliciently comprehensive to em- 
brace borse railways as well as railroads 
whose cars are propelled by steam or other 
power; as well roads authorized to trans- 
port passengers only as roads authorized to 
transport passengers and freight by other 
power. City of Chicago v. Evans, 24 III. 
(14 Peck) 52, 55. 


Act May 4, 1893, defining who are fel- 
low servants, does not, in referring to “any 
railway corporation,” include street rallway 
companies; so that a street railway compa- 
ny is not liable for injuries to one of its 
servants which were caused by the negli- 
gence of a fellow servant. Riley v. Gal- 
veston City Ry. Co., 35 S. W. 826, 13 Tex. 
Civ. App. 247. 


“Railway corporations,” as used in the 
tax law (Act 1878, § 1, Supp. Rev. p. 170), 
which provides for the taxation of certain 
real and personal property, and that the 
said section shall not apply to railway and 
certain other corporations, means those 
steam railroads which constitute a class well 
defined, and which are treated as a class in 
the New Jersey legislative scheme of taxa- 
tion. The term does not apply to street 
railway companies. City of Newark v. Mer- 
chants’ Ins. Co., 26 Atl. 137, 55 N. J. Law 
(26 Vroom) 145. 


As used in the laws of Iowa relating to 
railroad companies, the word “railroad” does 
not include street railroads. Fidelity Loan 
& Trust Co. v. Douglas, 73 N. W. 1039, 1040, 
104 Towa, 532: Freiday v. Sioux City Rapid 
Transit Co., 60 N. W. 656. 657, 92 Iowa, 191, 
26 L. R. A. 246 (citing Sears v. Marshalltown 
St. Ry. Co., 65 Iowa, 744, 23 N. W. 150). 


“Railroad,” as used in the statute relat- 
ing to railroads, does not include street rail- 
roads, the statutes of the state relating to 
railroads and to street railrouds being sep- 
arate and distinct. Massillon Bridge Co. v. 
Cambria Iron Co., 52 N. E. 192, 193, 59 Ohio 
St. 179. ` 


The word “railroad” has no such fixed 
definition as to enable a court to determine 
whether, by its mere use in a statute, it ap- 
plies to street railways or not. It may be 
used in its broad sense to include a street 
railroad and any other kind of railroad on 
which rails of iron are laid for the wheels of 
cars to run upon, whether propelled by 
steam, electricity, horse power, or other pow- 
er; or it may be used in its technical sense, 
which does not apply to street railroads. 
Massachusetts Loan & Trust Co. v. Hamil- 
ton, 88 Fed. 588, 590, 32 C. C. A. 46. 
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“Railroad,” as used in Code, § 4438, pro- 
viding a penalty for obstructing a railro:d, 
includes a street railroad operated by horse 
power as well as a railroud on which the 
cars are drawn by a steam locomotive. 
Price v. State, 74 Ga. 378. 


“Railroad,” as used in the Ohio statute 
of March 20, 1889 (86 Ohio Laws, p. 120), giv- 
ing a lien to mechanics, laborers, ete. for 
work done upon any railroad, turnpike, plank 
road, canal, or any public structure, includes 
street railways. New England Engineering 
Co. v. Oakwood St. R. Co. (U. S.) 75 Fed. 
162, 165. 


It is undoubtedly true that the words 
“railroad” and “railway” are synonymous, 
and in all ordinary circumstances they are 
to be treated as without distinction in mean- 
ing; but it is evident from the way in which 
these terms are used in Const. art. 17, that 
“railroad” is applied to steam railroads and 
„railway“ to street railways, and therefore 
section 4, which forbids the consolidation 
by purchase or lease of any railroad compa- 
nies owning or having under their control 
parallel or competing lines does not apply to 
street railway companies, and the latter, 
though parallel, will not be enjoined from 
consolidating. Appeal of Montgomery, 20 
Atl. 309, 136 Pa. 96, 9 L. R. A. 360: Shipley 
v. Continental R. Co. (Pa.) 13 Phila. 128. 
130. 


Ordinarily, when we speak of a “rail- 
road,“ we mean a railroad over which freight 
and passengers are transported from one 
town or city to another. When we speak 
of these roads on which passengers are 
transported over the street of a town or city, 
we call them “street railways.“ Const. art. 
10, § 5, forbidding the acquisition of rail- 
road properties by parallel or competing lines, 
applies to railroads proper, and not to street 
railways. Scott v. Farmers’ & Merchants’ 
Nat. Bank (Tex.) 75 S. W. 7, 16. 


For some purposes the law recognizes 
several species of railroads and railroad 
companies, and recognizes a distinction be- 
tween a railroad and a street railroad. Stat- 
utes using the term “railroad” may or may 
not apply to a street railroad. Therefore 
when the word “railroad” is used in a stat- 
ute, if we want to know if it is intended to 
embrace in its meaning a street railroad, we 
must look at the connection in which it is 
used; and in Rev. St. 1599, § 2873, providing 
tbat every railroad corporation shall be liable 
to damages sustained by any servant by 
reason of the negligence of another agent 
or servant thereof, does not apply to street 
railroads. Funk v. St. Paul City Ry. Co., 
61 Minn. 435, 63 N. W. 1009. 29 L. R. A. 208. 
52 Am. St. Rep. 608; Manhattan Trust Co. 
v. Sioux City Cable Ry. (U. S.) 68 Fed. 82. 
The very fact of the frequent use of the term 
“railroad” in the statutes in such connection 
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as to indicate that it would be taken as a] in the Constitution of Kansas will not be 
matter of course to mean a steam railroad | held to include such street railways. Fer- 
shows that the usual use of the word is guson v. Sherman, 47 Pac. 1023, 1025, 116 
with that meaning. Sams v. St. Louis & | Cal. 169, 37 L. R. A. 622. 


M. R. Co., 73 S. W. 686, 690, 174 Mo. 61 
L. R. A. 475. 92; A railroad is for the use of the universal 


public in the transportation of persons, bag- 

In the construction of the act relating | gage, and other freight. A street railway is 

to the railroad commissioner the phrase “rail- | dedicated to a more limited use of the local 
road” shall be construed to include all raill- | public, for the mere transient transporation 
roads and railways operated by steam except | of persons only, and within the limits of the 
cable street railroads in cities or towns, |city. In the technical sense, therefore, a strect 
whether the same shall be operated by the į railway is not a railroad, and the court held 
corporation owning any such railroad, or that it was not included within tbe provi- 
by any other corporation or corporations, or | sions of the statute authorizing the con- 
otherwise. Mills’ Ann. St. Colo. 1891, AE of lands for railroad purposes. 
Thompson-Houston Electrice Co. v. Simon, 25 


A horse railroad is not a railroad within | Pac. 147, 149, 20 Or. 60, 10 L. R. A. 251, 23 
the meaning of a statute providing that every | Am. St. Rep. 86. 


engine or train sball be brought to a full stop 
before crossing a railroad. Byrne v. Kan- Iron tracks or rails securely fastened to 
sas City, Ft. S. & M. R. Co. (U. S.) 61 Fed. | the soil, whether of a street or a prairie, con- 
605, 9 O. C. A. 666, 24 L. R. A. 693. And a stitute a railroad, irrespective of the propel- 
statute referring to any railroad corporation ling power by which vehicles are transported 
whose line is wholly or partly within Mon- thereon; and the use of such a railroad may 
tana or reaches the boundary thereof, and | be contracted for under Act April 13. 1837, 
giving a judgment for injury to the person a entitled “An act authorizing railroad com- 
lien superior to a mortgage, does not include panies to contract with each other,” without 
street railroads. In Kentucky a street rail- | any reference to the question whether such 
road is said to be in a technical and popular use is to be effected by horses or steam, or any 
sense as different from an ordinary railroad other known or unknown motor power, and 
as a road and a street, or ns a bridge and a | equally without regard to the nature of the 
railroad bridge. Louisville & P. R. Co. v. locality through which such road may ex- 
Louisville City R. Co., 63 Ky. (2 Duv.) 175. | tend. Central Crosstown R. Co. v. Twenty- 
In Funk v. St. Paul Ry., 61 Minn. 435, 63 N. Third St. R. Co. (N. Y.) 54 How. Prac. 168. 
W. 1099, 29 L. R. A. 208, 52 Am. St. Rep. i 185. 
608, it is said that a statute making every 
railroad company liable for injuries inflict-| As Hmited to street railroads. 
ed by reason of the negligence of a fellow | Though the term “railroad” is broad 
servant did not include street railroads op- enough to cover steam railroads, yet as used 
erated by cable. This reasoning is not ap- in St. 1893. p. 288. providing that franchises 
plicable in Georgia, where the contrary is to operate railroads can be granted only to the 
true, and where the word “railroad” includes highest bidder, it will be limited to street 
a street railroad, unless the context shows | railroads. People v. Craycroft, 44 Pac. 463. 
that a particular kind of railroad is meant. 111 Cal. 544; Z. Russ & Sons Co. v. Crich- 
In the Constitution, statutes, and decisions ton, 49 Pac. 1013, 1045, 117 Cal. 695. 
of Georgia the word “railroad” is recognized 
as generic, and includes street railroads, nar- The act incorporating a certain passen. 
row-gauge roads, horse car companies, dum- Ser railway company authorizes construction 
my lines, and street railroads operated by of a railroad from a point within the city to 
electricity; and a chartered street railroad | 2 Point outside, with the right to use steam 
is a railrond company within Civ. Code 1895, | 25 @ motor power, and to transport freight 
$$ 2297, 2323, making railroads liable to one |88 Well as passengers, the words not imply- 
servant for injuries inflicted by a fellow serv- | Ing that a street railway only was intended. 
ant. Savannah, T. & I. of H. R. v. Wil- but the words “railway” and “railroad” are 
liams, 43 S. E. 751, 752, 753, 117 Ga. 414, 61 Popularly used as synonymous, and Web- 
L. R. A. 240. ster defines both alike. Millvale Borough v. 
Evergreen Ry. Co., 18 Atl. 993, 995, 131 Pa. 
“Railroad,” as used in Comp. St. 1897, 


1. 7 L. R. A. 369. 
e. 72, $ 3, providing that every railroad com- 
pany shall be Hable for damages for in- 
juries caused by negligence. does not include 
street railroads. Lincoln St. Ry. Co. v. Me- 
Clellan, 74 N. W. 1074, 1075, 54 Neb. 672, 69 
Am. St. Rep. 736. 


As structure. 
See “Structure.” 


Telegraph line. 


An authority to construct a railroad is 
sufficient authority to also construct a tele- 
graph line to be used in connection with the 


“Railroad,” as used in the law, is broad 
enough to include street railways, but as used 
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railroad. Snell v. Leonard, 8 N. W. 425, 426, | RAILROAD BRIDGE. 
55 Iowa, 553. As bridge, see “Bridge.” 


As track. enas A viaduct constructed for the exclusive 
A railroad is a road especially out use of railroad transportation is a railroad 
and graded, having parallel rails of iron or bridge. Louisville & P. R. Co. v. Louisville 


steel for the wheels of carriages or Cars| City R 63 2D 178 17 
drawn by steam or other motive power to run ty Ry. Co., 63 Ky. (2 Duv.) 175, 178 


upon. As used in a deed describing land as 
lying, adjoining, and parallel with the land | RAILROAD OAR. 
of a certain “railroad,” the nearest part oe See “Car.” 
ing 20 feet distant from the center line o . X j 
said railroad, the word “railroad” should be As carriage, see “Carriage. 
construed to mean the railroad track, or the, The word “railroad car,” in 2 Hills 
road between the rails or under the rails, ! Code, p. 662, § 46, which defines “burglary” 
and does not refer to railroad right of way. | as an unlawful entry, with intent to commit 
Peoria & P. U. Ry. Co. v. Tamplin, 40 N. E. a felony, of an office, shop, store, warehouse, 
960, 962, 156 III. 285. malthouse, stillhouse, mill, factory, bank, 
“Railroad,” as used in a city ordinance church, schoolhouse, railroad car, barn, sta- 
providing that the line of a railroad erected | ble. ship, steamboat and water craft, or any 
in a street should not approach nearer than building in which goods, merchandise, or val- 
fifteen feet of the curbstone, means the rails; uable things are kept for use, sale, or deposit, 
they being the only portion of the track nec- | means any railroad car, without regard to 
essarily or properly rising above the surface Whether any valuable things are kept therein 
of the grade. In a broader sense a railroad or not, as the latter clause of the statute 
includes all the land, works, buildings, and only refers to buildings not specifically desig- 
machinery required for the support and use: nated. State v. Sufferin, 82 Pac. 1021, 6 
of the road and way, with its rails. Chicago, Wash. 107. 
St. L. & P. R. v. Eisert, 26 N. Ð. 759, 761, 127 


Ind. 156. | RAILROAD COMMISSION. 
|] 
Tramways in mines and marine rail- | A railroad commission is a state instru- 
ways. mentality having the power, and obliged as 


The term “railroads and railways,” as à body, to regulate the rates on railroads of 
used in the chapter relating to railroads and | the state. It may do so on one and all, ac- 
street railways, means all railroads and rail- | cording to the condition and circumstances 
ways except tramways in mines and marine of each. Surely so if the roads be under 
railways. Rev. Laws Mass. 1902, p. 978, c. Separate ownership and management, and 
111, § 1. may be so when united in ownership or man- 

i agement. Southern Pac. Co. v. Board of 


As used in the chapter relating to rail- il $ 
roads and railways, the term “railroads and | Railroad Com'rs (U. S.) 78 Fed. 236, 252. 


railways” includes all railroads and railways í 
operated by steam, except marine railways, RAILROAD COMPANY. 
doing business as common carriers in this 
state, and whether operated by the corpora- 
tions owning them or by other corporations 


See “Commercial Railroad Company.” 
As common carrier, see “Common Car- 


rier.” 
or otherwise. Civ. Code S. C. 1902, § 2024. As moneyed corporation, see “Moneyed 
Corporation.” 
Unused land. 
As public corporation, see “Public Cor 
A lease of a railroad purporting to lease 5 ” TPR n, po 
the “railroad of the party of the first part” Rail ad di h „Railroad 
means and includes “the railroad belonging ieee ed, ae road 


to the lessor which has been used or which 
it was necessary to use in operating the road, | The term “railroad company,” as used in 
and not land which has never been used in the chapter relating to the listing of per- 
connection with it.“ New York Cent. R. Co. sonal property for taxation, includes any per- 


v. Buffalo & N. Y. & E. R. Co. (N. T.) 49 son or persons, joint-stock association, or Cor- 


Barb. 501, 504. poration, wherever organized or incorporated, 
when engaged in the business of operating a 
RAILROAD AFFAIRS. railroad either wholly or partially within this 


state, whether on rights of way acquired and 
held exclusively by such company, or other- 
wise. Bates’ Ann. St. Ohio 1904, § 2780—17. 
RAIL P 

F In the construction of the act relating 


See Appendage.“ to the railroad commissioner, the phrases 


Affairs of railroad, see “Affairs.” 
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“railroad corporation” and “railroad compa- 
ay” shall be construed to mean the corpora- 
tion, company, or Individual, whether owner, 
trustee, receiver, or otherwise, that main- 
tains or operates a railroad operated by 
steam power. Mills’ Ann. St. Colo. 1891, § 
$740. 


In construing the act relating to rail- 
roads, unless such meaning be repugnant to 
the context or the manifest intention of the 
Legislature, the term “railroad company” 
shall include and be construed to mean any 
incorporated railroad company, or any ex- 
press or transportation company or other 
common carrier, or any railroad bridge com- 
pany, or any person or persons, lessee, as- 
signee, trustee, receiver, partnership, joint- 
stock company, or corporation, engaged whol- 
ly, partially, jointly, or severally in laying 
out, constructing, owning, operating, using, 
or maintaining any railroad operated by 
steam, or any portion or part of such railroad 
line. Gen. St. Kan. 1901, § 5997. 


In the construction of statutes the phrase 
“railroad company” shall be construed to 
mean and include all corporations, trustees, 
receivers, or other persons that lay out, con- 
struct, maintain, or operate a railroad op- 
erated by steam power, unless such meaning 
would be repugnant to the context or to the 
manifest intention of the Assembly. Gen. St. 
Conn. 1902, § 1. 


A railroad company is a carrier of goods 
for the public, and as such is bound to carry 
safely whatever goods are intrusted to it for 
transportation within the course of its busi- 
bess to the end of its route, and there de- 
posit them in a suitable place for their own- 
ers or consignees. If the road of the com- 
pany connects with other roads, and goods 
are received for transportation beyond the 
termination of its own line, there is super- 
added to its duty as a common carrier that 
of a forwarder of the connecting line; that 
is, to deliver safely the goods to such line— 
the next carrier on the route beyond. Michi- 
gan Cent. R. Co. v. Myrick, 107 U. S. 102, 
110, 1 Sup. Ct. 425, 429, 27 L. Ed. 325, 326. 


A railway company, although it is de- 
signed to enhance the general prosperity, is 
a private corporation. Directors for Leveeing 
Wabash River v. Houston, 71 III. 318, 322. 


A company to which a charter was grant- 
ed for the purpose of “carrying on the gen- 
eral business of sawing all kinds of lumber 
by machinery run by steam or such power 
as may be best adapted to the business, to 
place that lumber on market,” etc., is not a 
railroad company, though it had authority 
by its charter to buy, lease, sell, use, and 
operate locomotives and railroad engines on 
tramroads and railroads, and to build, con- 
struct, and project railroads and tramroads 
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contiguous to and in connection with and for 
the purpose of facilitating and easily carry- 
ing on its business of sawing, manufacturing, 
etc., and though it did on some occasions 
transport passengers and freight for hire. 
Ellington v. Beaver Dam Lumber Co., 19 §. 
E. 21, 93 Ga. 53. 


The expression “railroad company,” used 
in an indictment for willfully obstructing the 
engines of a railroad corporation, does not 
necessarily import “corporation,” but might 
mean either a corporation or a voluntary as- 
sociation. State v. Mead, 27 Vt. 722, 724. 


“Railroad company,” as used in Sayles’ 
Civ. St. art. 4258b, § 7, prescribing a penalty 
for unjust discrimination in freight rates by 
railroad companies, does not include receivers 
operating such road. Bonner v. Franklin Co- 
op. Ass' n, 23 S. W. 317, 4 Tex. Civ. App. 166. 


A “railroad company” means a corpora- 
tion which lays out, constructs, maintains, or 
operates a railroad operated by steam power, 
according to the express provisions of Pub. 
St. c. 112. Holland v. Lynn & B. R. Co., 11 
N. E. 674, 676, 144 Mass. 425. 


A corporation which is given authority 
to construct, complete, and operate a railroad 
between certain designated points, and to ex- 
tend its road by lateral branches to connect 
with other branches, with the power of emi- 
nent domain, and to take and transport upon 
its road all persons and property, and fix 
such established rates of toll for such trans- 
portation, is a “railroad company” within the 
meaning of the Illinois statutes authorizing 
cities and counties to subscribe for stock in 
railroad companies. Such corporation is none 
the less a railroad company because it is 
also a coal or mining or a furnace or a manu- 
facturing company. Randolph County v. Post, 
93 U. 8. 502, 511, 23 L. Ed. 957. 


A railroad company is a quasi public 
corporation, and owes certain duties to the 
public, among which are the duties to afford 
reasonable facilities for the transportation of 
persons and property, and to charge only rea- 
sonable rates for such service. Chicago, M. 
& St. P. R. Co. v. Wabash, St. L. & P. R. 
Co. (U. 8.) 61 Fed. 993, 997, 9 C. C. A. 659. 
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Railroad receivers are liable under Pub. 
St. e. 112, § 214, making every railroad cor- 
poration liable for property destroyed by fire 
communicated by its engines, though they are 
not named therein, and other sections of chap- 
ter 112 had mentioned them, in view of sec- 
tion 1, providing that a “railroad corporation“ 
means a corporation operating a railroad by 
steam power, “unless such meaning would be 
repugnant to the context or to the manifest 
intention of the general court.“ Wall v. 
Platt, 48 N. E. 270, 272, 169 Mass. 398. 
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Railroad corporations are quasi public 
corporations, and enjoy privileges and fran- 
chises granted by the state in consideration 
of the general benefits which the public may 
be expected to derive from the operation of 
the road. Farwell Farmers’ Warehouse Ass’n 
v. Minneapolis, St. P. & S. S. M. Ry. Co., 55 
Minn. 8, 12, 56 N. W. 248. 


A horse railroad company is a “railroad 
corporation” within the meaning of Gen. St 
c. 118, § 113, authorizing domestic corpora- 
tions to institute insolvency proceedings, ex- 
cept railroad and banking corporations. Cen- 
tral Nat. Bank of Worcester v. Worcester 
Horse R. Co., 95 Mass. (13 Allen) 105, 106. 


A railway corporation is an artificial be 
ing, created by the state for the public good. 
To this end the artificial creation is clothed 
With great privileges and powers. It may, 
and generally does, exercise the right of emi- 
nent domain. The railway corporation must 
not recklessly and willfully use its powers to 
the injury of the citizens, and it must use its 
privileges in such manner as may be neces- 
sary to meet the objects of its creation with 
reasonable skill and care. Sinai v. Louis- 
ville, N. O. & T. Ry. Co., 71 Miss. 547, 553, 14 
South. 87. 


A corporation which has the possession, 
control, and management, and is engaged in 
the business of running and operating a rail- 
road, is a “railway corporation” within chap- 
ter 94, Laws 1874, making railway corpora- 
tions liable for the killing of stock because of 
the absence of a fence, notwithstanding that 
the road was so engaged in the execution and 
discharge of a trust for the benefit of the 
bondholders of the corporation which built 
and owned the railway, and was not itself 
the absolute owner thereof. Union Trust 
Co. v. Kendall, 20 Kan. 515, 517. 


“Railroad corporation,” as used in Laws 
1872, c. 26, providing for the assessment and 
taxation of the property of railroad compa- 
nies, is not used to distinguish the character 
of the owner of the property taxed. but to 
distinguish the property, and the provisions 
of the charter would apply as well to an indi- 
vidual or a partnership operating a railroad 
as to an incorporated company. City of Du- 
buque v. Chicago, D. & M. R. Co., 47 Iowa, 
196. 


A “railroad corporation” means a corpo- 
ration which lays out, constructs, maintains, 
or operates a railroad, operated by steam 
power, by the express provisions of Pub. St. 
c. 112. Holland v. Lynn & B. R. Co., 11 N. E. 
674, 676, 144 Mass. 425. 


A railroad corporation is a carrier of 
passengers by virtue of the franchise granted 
to it by its charter —a franchise intended to 
be used for the public good. By asking for 
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comes under the obligation to answer in dam- 
ages to every one who may be injured by 
any negligence in the use of the privilege it 
has received. And public policy will not per- 
mit the corporation to relieve itself from this 
obligation by any contract with others. Mur- 
ray v. Lehigh Val. R. Co., 34 Atl. 506, 507, 66 
Conn. 512, 32 L. R. A. 539. 


A “railway corporation,” within Laws 
1874, e. 94, creating a cause of action for the 
recovery of damages against any railway 
company killing stock, is a corporation which 
has the possession, control, and management, 
or is engaged in the business of renting and 
operating a railroad within the state, though 
it is so engaged in the execution and dis- 
charge of a trust for the benefit of bond and 
stock holders of a corporation which built 
and owned the road, and is not itself the ab- 
solute owner thereof. Union Trust Co. v. 
Kendall, 20 Kan. 515, 517. 


“Railroad corporation,” as used in Gen. 
St. p. 812, § 2798, providing that every rail- 
road corporation shall be liable for all dam- 
ages for fire that is set out or caused by op- 
erating any line of road, should be construed 
to mean any body, company, or association 
of persons, whether technically incorporated 
or not, engaged in the operation of railroads. 
Union Pac. Ry. v. De Busk, 20 Pac. 752, 757, 
12 Colo. 294, 3 L. R. A. 350, 13 Am. St. Rep. 
221. 


A railway construction company organ- 
ized for the purpose of furnishing materials 
for building and equipping railroads is a 
“railway corporation” within the meaning of 
the statute exempting stockholders from lia- 
bility beyond the amount of their stock. The 
court said: That there can be a railroad 
company which does nothing but construct 
the road, and a railroad company which does 
nothing but operate the constructed road, can- 
not be doubted. It is not essential to the 
idea of a railroad company that it should 
both construct and operate a railway. The 
words ‘constructing and operating,’ ‘construct- 
ing or operating,’ and ‘constructing’ simply, 
are applied to railway corporations in the 
statute.” First Nat. Bank v. Davies, 43 
Iowa, 424, 433. 


The term “railroad corporations” in Gen. 
St. c. 118, § 113, authorizing any corporation 
created by authority of the state to institute 
insolvency proceedings, except railroad and 
banking corporations, includes a horse rail- 
road corporation or a street railway corpora- 
tion. The chief characteristics of a railroad 
company, under the laws of the state, are 
that it is created mainly for the public ben- 
efit, and only incidentally for its own profit; 
intrusted with its right of eminent domain 
for the purpose of taking land, at least out- 
side of common highways, and, by laying 


and receiving the franchise, the corporation | iron rails and preparing the soil to support 
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them, authorized and directed to carry pas- shall be construed to mean the corporation, 
sengers for fare in its own cars, ever its own i company, or individual, whether owner, trus- 
rails; punishable for transgression of the tee, receiver, or otherwise, that maintains or 
rules prescribed for the public safety and operates a railroad operated by steam power. 
convenience, and protected from interference | Mills’ Ann. St. Colo. 1891, § 3740. 
its righ indictment in behalf of the 

se 1 transport the cars and pas- The term “railroad corporation,” as used 
sengers of other smaller corporations on in the act regulating railroads and fixing 
terms fixed by commissioners appointed by freight rates, means all corporations, compa- 
this court; having a franchise which cannot nies, or individuals now owning or operating, 
be alienated, absolutely or in mortgage, with- or which may hereafter own or operate, any 
out permission of the Legislature; required raltroad, in whole or in part, in the state. 
to make annual returns showing its pecun- | CObbey’s Ann. St. Neb. 1903, §§ 10,047—10,063. 


jary condition, and the mode in which it By the term “railroad corporation or 
has discharged its public duties; and bound | other corporation,” as used in a provision 
to render its charter and duties to the public prohibiting the consolidation of railroads, is 


on being paid a sum sufficient to reimburse meant any corporation, company, person, or 
its expenditures and a reasonable interest or | association of persons who own or control, 


profit. Central Nat. Bank of Worcester v. manage or operate, any line of railroad in 
Worcester Horse R. Co., 95 Mass. (13 Allen) | this state. Rev. St. Tex. 1895, art. 4530. 
105, 106. | 


“Railroad corporation or other corpora- 

A railroad corporation is an artificial tion,” as used in the act relating to miscel- 

person, created by positive law, and invested laneous offenses, is declared to mean any cor- 

eae ae 5 9785 | poration, company, person, or association of 

’ persons who own or control, manage or op- 

of sovereignty, to be exercised primarily for | erate, any line of railroad in this state. Pen. 
the benefit and advantage of the public. Code Tex. 1895, art. 421. 

Such corporate franchises can never arise 

and be invested by any kind of implication. The term “railway corporations,” as used 

Bradley v. Ohio R. & C. R. Co. (U. S.) 78 Fed. in the chapter relating to the regulation of 

387, 389. carriers, shall mean all cerporations, compa- 

nies, or individuals owning or operating any 

Statutory definitions. railroad, in whole or in part, in the state. 


The term “railroad corporation,” as used | Code Iowa 1897, § 2122. 
in that part of the chapter on railroad cor- 
porations, providing for the regulation of RAILROAD CROSSING. 
common carriers, and defining the duties of 
the commissioner of railroads, means all cor- A railway crossing is an intersection of 
porations, companies, or individuals now own- railway tracks. The word „tracks,“ as ap- 
ing or operating or using, or which may here- plied to a railroad, is defined in the Century 
after own, operate or use, as a common car- Dictionary to be “the two continuous lines 
rier, any railroad operated by steam, in whole of rails on which the railway cars run.“ 
or in part, in this state, or leasing cars, by | Atchison, T. & S. F. Ry. Co. v. Kansas City, 
whatever name known, for the purpose of M. & O. Ry. Co., 70 Pac. 939, 940, 67 Kan. 
transportation. Rev. Codes N. D. 1899, § | 569. 
8012. 


The term “railroad corporation,“ or rall- RAILROAD DEPOT, 
road company,” as used in the chapter re- See “Depot.” 
lating to railroads, shall be deemed and taken 
to mean all corporations, companies, or indi- 
viduals now owning or operating, or which | RAILROAD EMPLOYE. 
may hereafter own or operate, any railroad, “Railroad employé,” as contained in an 
ay a in this state. Civ. Code | accident insurance policy providing that the 
» § 2024. insurance does not cover injuries resulting 
The terms “railroad corporation” and wholly or partly “from walking or being on 
“railroad company,“ as used in the chapters ®2Y railroad bridge er roadbed (railway em- 
relating to railroads and street railways, mean | Ployés excepted),” means one whose employ- 
the corporation which lays out, constructs, | ment requires him to work on or about a 
maintains, and operates a railroad of the railroad, and whose employer is one who 
class usually operated by steam power. Rev. Operates a railroad, either as owner or other- 
Laws Mass. 1902, p. 978, c. 111, § 1. wise, and a traveling salesman for a coal 
company will not be deemed a railway em- 
In the construction of the act relating ployé because the duties of his occupation 
to railroad commissioner, the phrases “rail- | render it necessary that he should go upon 
road corporation” and “railroad company“ | the roadbeds of railroads, and he cannot re- 
7 Wos. & P.—6 


RAILROAD EQUIPMENT 


cover for injuries received while between the 
tracks of a railway company on its roadbed. 
Yancy v. Ttna Life Ins. Co., 33 S. U. 979, 980, 
108 Ga. 849. ; 


RAILROAD EQUIPMENT. 
As fixtures, see Fixture.“ 


RAILROAD FACILITIES, 
See “Facilities.” 


RAILROAD FERRY. 


A railroad ferry is a means ef connecting 
railroad tracks or two railroads, the same 
as a railroad bridge is the continuation of 
railroad tracks across a stream of water. It 
is a substitute for a railroad bridge, and is 
a part of a railroad route for the transporta- 
tion of cars which are used upon a railroad 
track and the burden which they bear, and 
is not for the accommodation of any persons 
except those who happen to be for the time 
being railroad passengers. It differs widely, 
except in name, from a general] and unlim- 
ited ferry. City of New York v. New Eng- 
land Transfer Co. (U. 8.) 18 Fed. Cas. 137, 
141. 


RAILROAD LINE. 
See “Line of Railroad.” 


RAILROAD OFFICERS. 


Railroad officers are not governmental 
agents whose laches creates no bar to the 
defense of the statute of limitations to ac- 
tions for encroachment upon streets and 
roads. Pittsburgh, C., C. & St. L. Ry. Co. v. 
Stickley, 58 N. E. 192, 193, 155 Ind. 812. 


RAILROAD PROPERTY. 


“Railroad property” is not an equivalent 
term with “the property of a railroad com- 
pany.” The term “railroad property” is com- 
monly understood to mean the property es- 
sential to a railroad company to enable it to 
discharge its functions and duties as a com- 
mon carrier by rail. It includes the roadbed, 
right of way, tracks, bridges, stations, roll- 
ing stock, and such like property. On the 
other hand, lands owned and held for sale 
or other disposition for profit, and in no way 
connected with the use or operation of the 
railroad, are not “railroad property“ in the 
sense mentioned, but are the property of the 
railroad company independently of its func 
tions and duties as a common carrier. North- 
ern Pac. R. Co. v. Walker (U. S.) 47 Fed. 681, 
685. 


“Railroad property,” as used in Laws 
Dak. 1883, c. 99, providing for the taxation 
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of railroad property, means the property nec 
essary for use in the usual daily conduct of 
the business of the company as a common 
carrier by rail, and lands outside of that use, 
although owned by a railroad company, Can- 
not be classified and taxed under the head 
of “railroad property.” McHenry v. Alford, 
18 Sup. Ct. 242, 248, 168 U. S. 651, 42 L. Ed. 
614. 


“Railroad property,“ as used in Pub. 
Laws 1888, p. 269, authorizing the taxation 
of railroad property, means property in the 
possession of a railroad company as of right, 
if suitable and proper to the purposes of its 
franchise, and used by it for such purpose, 
irrespective of its ownership by the railroad 
company. The right or interest of the rail- 
road that is deemed to be property, within the 
meaning of this act, may be an absolute fee, 
or any less interest, down to simple pos- 
session as of right. In re Erie R. Co, 48 
Atl. 601, 602, 65 N. J. Law, 608. 


“Railroad property,” within the meaning 
of the statute exempting the property of a 
railroad from taxation, cannot be construed 
to include a steamboat, though used in con- 
nection with the railroad. Illinois Cent. R. 
Co. v. Irvin, 72 Ill. 452, 455. 


“Railroad property,” within the meaning 
of the statute exempting railroad property 
from taxation, does not include warehouses 
erected by private individuals upon lands 
leased by the railroad company along and on 
the company’s right of way and intended for 
the private benefit of the lessees who have 
a right to renew the same before the termina- 
tion of their lease. Gilkerson v. Brown, 61 
III. 486, 488. 


The railroad track and the rolling stock, 
taken together, include the entire railroad 
property. A statute providing for the taxa- 
tion of railroad track and rolling stock in- 
cludes all property owned or used by the 
railroad company, in the operation of its 
road, which may come within the term “rafl- 
road property.” Pittsburgh, C., C. & St. L. 
R. Co. v. Backus, 14 Sup. Ct. 1114, 1118, 154 
U. S. 421, 38 L. Ed. 1031. 


RAILROAD PURPOSES. 


Where a railroad company uses a freight 
yard for the purpose of carrying on a private 
coal business upon its own account with coal 
from its own mines, transported in its own 
cars to such yard, and then from such yard 
by the railroad company through its own 
agents, sold to others in its own name and 
upon its own account, such yard so used is 
not property retained or used for “railroad 
purposes” within Gen. St. p. 3332, f 212, pro- 
viding that all property of a railroad not 
used for railroad purposes shall be assessed 
and taxed by the same assessors and in the 


RAILROAD PURPOSES 


same manner and at the same time as the 
taxable property of other owners in the same 
assessing district. Delaware, L. & W. R. Co. 
v. City of Newark, 87 Atl. 629, 630, 60 N. J. 
Law, 60. 


“Railroad purposes,” as used in the stat- 
ute exempting lands used for railroad pur- 
poses from taxation, should be construed to 
include the use of the land for the erection 
of a grain elevator thereon. Pennsylvania R. 
Co. v. Jersey City, 9 Atl. 782, 784, 49 N. J. 
Law (20 Vroom) 540, 60 Am. Rep. 648. 


RAILROAD SHOP. 


Commonly, the word “shop” means a 
building inside of which a mechanic carries 
on his work. It is obvious, however, that the 
term “railroad shop” includes much more 
than would be included in the terms shoe 
shop” and “tailor shop.” Chicago, R. I. & P. 
Ry. Co. v. Denver & R. G. R. Co. (U. S.) 45 
Fed. 304, 314. 


RAILROAD STATION. 


A railroad station is a place where pas- 
sengers are received upon and discharged 
from railroad trains, and, under an Arkansas 
statute providing that local freights shall 
carry passengers from and to their stations, a 
railroad company running a local freight 
must at any event carry the passenger to the 
yard of the station at his destiuntion at a 
place not unreasonably distant from the sta- 
tion platform. St. Louis & S. F. Ry. Co. v. 
Neal, 51 S. W. 1060, 66 Ark. 543. 


RAILROAD SWITOH. 
See “Switch.” 


RAILROAD TICKET. 


A railroad ticket is a receipt or voucher. 
It has more the character of personal prop- 
erty than that of a negotiable instrument. 
Lawson, in his work on Contracts of Car- 
riers, p. 116, § 106, says that: “A railroad 
or steamboat ticket is nothing more than a 
mere voucher that the party to whom it is 
given, and in whose possession it is, has paid 
his fare and is entitled to be carried a cer- 
tain distance.“ Where possession of railroad 
tickets was obtained by fraud, the purchaser 
from the person so obtaining them obtains 
no title thereto. Frank v. Ingalls, 41 Ohio 
St. 560, 563. 


While a railroad ticket is in one sense 
property, yet it is not merchandise or a 
chattel, but it is merely the evidence of the 
contract of the carrier to transport the hold- 
er between the points, and on the conditions 
therein named. Treating the ticket as the 
contract itself, it is in the nature of a chose | 
In action. No one with whom a carrier 
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makes such a contract has any inherent con- 
stitutional right to insist that it should be 
assignable. State v. Corbett, 59 N. W. 817, 
318, 57 Minn. 345, 24 L. R. A. 498. 


A rallroad ticket purchased at the usual 
full fare, and for a special occasion, is not 
a contract in itself, but the mere token or 
the evidence of the contract which the law 
creates, and which lies behind the ticket. In- 
such case the law makes the contract and 
regulates the reciprocal rights and duties of 
both carriers and passengers, and the ticket 
is a mere token that such contract exists, 
and that under it the passenger is entitled to 
be carried to and from the points named, 
without regard to a time limit printed upon 
it. The ticket itself is not, however, to be 
presumed to set out the terms of the con- 
tract, and the passenger is not required or ex- 
pected to look to it for any stipulations or 
conditions different from what the law im- 
poses. Watson v. Louisville & N. R. Co., 
56 S. W. 1024, 1026, 104 Tenn. 194, 49 L. 
R. A. 454. 


A passenger’s ticket is both a receipt 
and a contract. It is an acknowledgment of 
receipt of the fare, and the obligation to 
carry him for the purposes and on the terms 
specified; and, where a railroad company 
has sold a passenger a ticket to a certain 
station, it is liable for refusal to stop there. 
Richmond, F. & P. R. Co. v. Ashby, 79 Va. 
130, 133, 52 Am. Rep. 620. 


A railroad ticket is a mere token or 
voucher showing that the holder has paid 
his fare and is entitled to passage as there- 
on indicated. Elmore v. Sands, 54 N. T. 512, 
515. 


RAILROAD TRACK. 


Under the revenue laws, lands occupied 
by a railroad company with its main track, 
side tracks, depot, roundhouse, coalsheds, and 
water tanks are to be valued and assessed by 
the State Board of Equalization as “railroad 
track,” and cannot be assessed by the local 
authorities. Pfaff v. Terre Haute & I. R. Oo., 
9 N. E. 93, 94, 108 Ind. 144. 


The term “railroad track” embraces all 
fixed railroad property of a railroad corpora- 
tion. Little Rock & Ft. S. Ry. v. Worthen, 
7 Sup. Ct. 469, 120 U. S. 97, 30 L. Ed. 588. 


For the purpose of the title relating to 
the revenue, “railroad track” shall be deemed 
to include the right of way, station, super- 
structures upon such right of way, station 
and other grounds, and all other immovable 
property used, operated, or occupied by any 
person, company, or corporation owning, op- 
erating, or constructing lines of railroad 
wholly or partly within the state, and reason- 
ably necessary to the maintenance and op- 
eration of such road. Pol. Code Idaho 1901, 
$ 1357, 
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Lands occupied by a railroad company; roadbed and embankments forming ap 
with its main track, side tracks, depot, round-| proaches to highways or street crossings, 
house, coa] sheds, and water tanks are to be rendered necessary by the construction of 
valued and assessed by the State Board of | the railroad. Nicks v. Chicago, St. P. & K. 
Equalization as “railroad track.” Pfaff v. C. R. Co., 50 N. W. 222, 223, 84 Iowa, 27. 
Terre Haute & I. R. Co., 9 N. E. 93, 94, 108 , M 
Ind. 144. It includes lands occupied by a The “track” of a railroad pe mob mete 
railroad company with its main tracks, side the rails 25 d ties upon waleh cara Tun, uul 
tracks, depots, roundhouses, coal sheds, and it is the “road, course, way” (Webster), and 
water tanks. Oregon Short Line Ry. Co. v. includes all that enters into and composes 


Yeates, 17 Pac. 457, 460, 2 I ) 397, | the road, the course, and way. The embank- 
5 8 e A TAa Bo (EASD 9 i ment upon which the rails and ties are laid 


Main track, side tracks, right of way, is a part of the whole that makes the rail- 
and improvements thereon are all “railroad road track. Gates v. Chicago, St. P. & K. 
track,” and taxable as such, under Rev. St. C. R. Co., 48 N. W. 1040, 1041, 82 Iowa, 518. 
c. 120, § 42. Cairo, V. & C. Ry. Co. v. 
Mathews, 38 N. E. 623, 625, 152 IN. 153; 
Quincy, O. & K. C. Ry. Co. v. People, 41 N. Under Rev. St. c. 120, § 42, which defines 
E. 162, 164, 156 III. 437. the “railroad track” which must be assessed 

The term “railroad track,“ as used in a by the State Board of Equalization as the 
statute classifying the property of the rall- “right of way, including the superstructure, 
road for taxation purposes into capital stock, of main, side, and second track and turn-outs, 
railroad track, etc., “embraces property held and the station and improvements of the rail- 
for right of way, including superstructures road company on such right of way,” city 
thereon.” Ohio & M. R. Co. v. Weber, 96 lots which have been bought by a railroad 
III. 443, 448. company with the intention of using them as 

a site for its station, when it should acquire 

“Railroad track,“ as used in a deed title to other adjoining lots, but which it has 

_ bounding the land by the line of a railroad held for four or five years without attempt- 
track, should be construed to mean the line ing to acquire title to such other lots, form 
of the rails, if the grantor could convey so no part of its railroad track. Chicago, B. & 


far, and not simply to the right of way. Reid Q. R. Co. v. People, 27 N. E. 200, 201, 136 IN. 
v. Klein, 37 N. E. 967, 970, 138 Ind. 484. 660. 


Realty held for future use. 


Bridge. Under sections 40-42 of the Illinois rev- 
The railway bridge of the Chicago, Bur- ; &2Ue act, property held by a railway, “locat- 


lington & Quincy Railroad Company across ed” and in process of construction for Tiga: 
the Mississippi, from Henderson county to of way, is to be listed in its schedule of “rail- 
Burlington, built by it, and used solely as a eed pre The 5 lots 11855 1 
part of its track, is, so far as it is within the ght of way have buildings on them whic 


jurisdiction of Illinois, assessable as “rail- ! are occupied, and that tbe company permits 


road track” by the State Board of Equal- Such occupancy to continue during the con- 


ae 55 n. | Struction of the track, does not change the 
PREO eee aie Dy oe Wns aiiéter ot Such property. People v. Chi- 


ship or county assessors. 2 Starr & C. Ann. 
SL 6 120 pars. 42, 110. This is not changed €280 & W. I. R. Co., 4 N. E. 480, 481, 116 IIL 
by the act of 1873 (Id. par. 299 et seq.) as to 181; Chicago & W. I. R. Co. v. People (Lil) 
bridges on the border of the state, providing 4 N. H. 480, 481. 

that they be assessed as real estate. That 


act applies to bridges owned by bridge com- Right of way. 


panies. Anderson v. Chicago, B. & Q. R. 
Co., 7 N. E. 129, 131, 117 III. 26. 


Railroad property, to be assessable by the 
State Board of Equalization as “railroad 
track,” must not only be so used, but it must 
be the property of a railroad company, and 
hence does not include a bridge, belonging to 
a bridge company, leased to a railroad com- 
pany. Chicago & A. R. Co. v. People, 38 
N. E. 1075, 1076, 153 III. 409, 29 L. R. A. 69. 


Embankment. 


“Railroad track,” as used in Code, § 
464, providing that no railroad company shall 
occupy a street with its railway track until 
the resulting injury to property abutting 
thereon has been ascertained and compen- ; 
sated, includes an embankment forming the, 


“Railroad track,” in Revenue Act 1872, 
$ 42, requiring certain property of a railroad 
company to be listed and valued for taxes as 
“railroad track,” includes town or city lots 
used by the company as right of way. Chi- 
cago & N. W. Ry. Co. v. Miller, 72 III. 144, 
146. 


Road bed. 


“Track,” as used in Rev. St. 1898, § 1816, 
subd. 1, providing for recovery by a railway 
employé who, without contributory negli- 
gence, is injured by a defect in the track, 
clearly includes the roadbed upon which the 
track rests. Crouse v. Chicago & N. W. Ry. 
Co., 78 N. W. 446, 450, 102 Wis. 196. 


Track,“ as used in an instrument re 
lating to special assessments against the 
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track right of way of a railroad, does not ing cars or exclusively for making up trains. 
mean the right of way, but is merely a part |The word may include one or more single 
of the right of way; that is, that part on tracks, but should be limited to the track 
which the rails and ties are laid. Drainage | used for public traffic, whether composed of 
Com’rs of Dist. No. 3 v. Illinois Cent. R. Co., one or more, including turn-outs and switches, 


41 N. E. 1073, 1076, 158 III. 353. or, in other words, what may fairly be re 
garded as the roadway. People v. New York 
Side track. Cent. & H. R. R. Co., 51 N. E. 312, 314, 156 


“Track,” as used in Laws 1853, c. 62, N. X. 570; Boston & Albany R. R. Co. v. VII- 
authorizing villages to lay out streets and lage of Greenbush, 52 N. Y. 510, 511. 
highways across the track of any railroad, 
signifies the entire roadbed, and not merely] Spur track. 
the fron or railway, but roadbed, including Under Rev. St. c. 120, § 109, which pro- 
turn- outs and switches, or other contrivances | vides that all “railroad track” shall be as- 
for passing engines or cars from one line of | sessed by the State Board of Equalization, a 
rails to another, or for public traffic purposes | track to a quarry, constructed for the sole 
(citing Delaware & H. Canal Co. v. Village purpose of providing material to keep the 
of Whitehall, 90 N. Y. 21), so that a street | roadbed in proper repair, is “railroad track.“ 
may be laid out ever the side tracks running and cannot be assessed by the local assessor, 
with the main track and within the yard | and a tax levied upon an assessment by him 
limits. In re Folts St. in Village of Herki- is void. Chicago & A. R. Co. v. People, 22 N. 
mer, 46 N. T. Supp. 43, 46, 18 App. Div. 568. E. 864, 865, 129 III. 571. 


The phrase “railroad track” is defined 
to be a right of way, including superstruc 
tures on main, side, or second tracks, and “Railway track.“ as used in Code 1873. 
turn- outs, and the stations and improvements § 464, relating to compensation to owners of 
of the railroad company on such right of land abutting on streets in which a railway 
way. Huck v. Chicago & A. R. Co., 86 III. track is proposed to be located and laid down, 
352, 358 does not apply to a horse railway track. 

Sears v. Marshalltown St. Ry. Co., 23 N. W. 

A railroad company owned a tract of 150, 151, 65 Iowa, 742. 


land of about 30 acres adjoining its right of 

way, on which were buildings and conven- A “railway track,” as generally under- 
jences for yarding and feeding sheep, and for | stood, means only a track on which stedm is 
loading and unloading sheep to and from cars | used as motive power, and it will be presumed 
on the main and side tracks. The track was that the Legislature used such words in that 
entirely surrounded by a fence, and the only | sense in providing for compensation to abut- 
railroad track thereon was a stub about 500 ting owners where a railway track is laid in 
feet long, used for conveying feed to the the street. Freiday v. Sioux City Rapid Tran- 
buildings, and shut off from the right of way | sit Co., 60 N. W. 656, 657, 92 Iowa, 191, 26 L. 
by a grade when not so in use. The revenue| R. A. 246. 

law (Hurd’s Rev. St. 1899, p. 1401, § 42) pro- 

vides that a railroad “right of way including As a structure. 

the superstructures of main, side or second See “Structure.” 

track and turn-outs and the station and im- 

provements of the railroad company on such 

right of way shall be held to be real estate . 

tor the purpose of taxation and denominated The word “track,” as used meaning the 
rallroad track. Held, that such 30-acre track of a railroad company, applies as well 
tract was no “railroad track” within the to tracks or lands devoted to the purpose of 
meaning of such section. Chicago & N. W. the railroad yards. Chicago & A. R. Co. v. 


Ry. Co. v. People, 62 N. E. 869, 871, 195 I. City of Pontiac, 48 N. E. 485, 486, 169 III. 
184. 155. 


Street railroad track. 


Under the revenue act of 1872, a strip “Tracks,” as used in Act 1872, art. 5, § 1, 


of land, with tracks and shops, etc., thercon, | Par. 89, providing that city councils shall 
occupied by a railroad company and adjoin- | have power, by condemnation or otherwise, 
ing the main track, should be assessed as to extend any street, alley, or highway over 
“railroad track,” and not as “other real es- Or across any railroad track, right of way, 
tate,” the same being a part of the right of | Or land of any railroad company within the 
way. Chicago, R. I. & P. R. Co. v. People, 4 Corporate limits, should not be limited to 
Il. App. (4 Bradw.) 468, 470. such right of way, tracks, and land as are 
appropriated to the active operation of a 
The word “track,” as used in Laws company’s railway, but to include tracks or 
1853, c. 62, authorizing highways to be car- land devoted to the purposes of a railroad 
ried across railroad tracks, does not include | yard. Chicago & N. W. Ry. Co. v. City of 
grounds upon which tracks are laid for stor- Chicago, 37 N. B. 842, 845, 151 III. 348. 


RAILROAD TRACK ' 


Under Rev. St. 1874, c. 24, art. 5, $ 1, 
par. 89, declaring that a city council shall 
have power by condemnation to extend any 
street over or across any “railroad track,” 
right of way, or land of any railroad com- 
pany, it is held that a city is authorized to 
extend the street across a railroad yard con- 
sisting merely of a collection of tracks. Illi- 
nois Cent. R. Co. v. City of Chicago, 30 N. 
E. 1044, 141 III. 586, 17 L. R. A 530. 


RAILROAD YARD. 
See, also, “Switch Yard.” 


The words “railroad yard,” as employed 
in connection with and descriptive of rail- 
way service, consists of side tracks upon 
either side of the main track, and adjacent 
to some principal station or depot grounds 
where cars are placed for deposit, and where 
arriving trains are separated and departing 
trains made up. It is the place where such 
switching is done as is essential to the proper 
placing of cars either for deposit or for de- 
parture. Baltimore & O. S. W. Ry. Co. v. 
Little, 48 N. E. 862, 863, 149 Ind. 167; Chi- 
cago & N. W. Ry. Co. v. City of Chicago, 87 
N. E. 842, 844, 151 III. 348. : 


The “yard” of a railroad company is a 
place for the deposit of cars and the making 
up of its freight trains. Philadelphia, W. 
& B. R. Co. v. Burkhardt, 34 Atl. 1010, 1011, 
83 Mud. 516. 


The word “yard,” as employed in con- 
nection with and as descriptive of railway 
service, consists of side tracks upon either 
side of the main track, and adjacent to some 
principal station or depot grounds where cars 
are placed for deposit, and where arriving 
trains are separated and departing trains 
made up. It is the place where such switch- 
ing is done as is essential to the proper pla- 
cing of cars either for deposit or for depar- 
ture. Baltimore & O. S. W. Ry. Co. v. Little, 
48 N. E. 862, 863, 149 Ind. 167; Harley v. 
Louisville & N. R. Co. (U. 8.) 57 Fed. 144, 
145. 


RAILWAY ACCIDENT. 


“Railway accident,” as used in a policy 
of insurance against death or injury in a 
railway accident, means an accident occur- 
ring in the course of traveling, and arising 
out of the fact of the journey. It does not 
necessarily depend on any accident to the 
railway or machinery connected with it. 
Theobald v. Railway Passengers’ Assur. Co., 
26 Eng. Law & Eq. 482, 441. 


RAILWAY OUT. 


A “railway cut“ includes the sloping 
sides as well as the deepest part of the ex- 
cavation, or, in other words, the bottom 
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thereof; so that a deed conveying the land 
“south of a railway cut” conveys only the 
land to the upper and outer edge of the cut. 
Newton v. Louisville & N. R. Co., 19 South. 
19, 20, 110 Ala. 474. 


RAINY DAYS. 


A charter party provided that the char- 
terer should have 30 days, not counting 
“rainy days,” in which to load. It was 
claimed, in an action for demurrage, that 
any day on which any rain fell was a “rainy 
day,” but it was held to mean a day on 
which at least a moderate rainfall occurred 
during a greater portion of the time, and that 
this was the meaning that should be attach- 
ed to the phrase in the contract, the inten- 
tion being to except only those days on which 
the rainfall was sulticient to prevent the ves- 
sel from loading with safety and conven- 
ience. Balfour v. Wilkins (U. S.) 2 Fed. Cas. 
539, 540. 


RAISE. 


A statute authorizing a millowner to 
“raise the dam and waterworks” to the 
height of the natural surface of the water at 
the line of his lands will be construed to au- 
thorize the raising of the water in the dam 
to that height, and not to authorize the rais- 
ing of the structure of the dam so that the 
water would be made to flow back on the 
land of the adjoining proprietor. Colwell v. 
May’s Landing Water Co., 19 N. J. Eq. (4 O. 
E. Green) 245, 248. 


The expression “raise the dam,” in a 
lease and contract giving the right to raise 
the dam, “implies that there is a dam in ex- 
istence which may be raised, and applies to 
the whole dam, to one part of it as well as 
to another.” Smith v. Moodus Water Power 
Co., 85 Conn. 392, 399. 


Under a will providing that the testator’s 
widow should receive the benefits and pro- 
ceeds of his rea) estate to help her “raise” 
and school his children, and that after they 
had been “raised” his widow and children 
should continue to receive the benefits of his 
real estate during the widow’s lifetime, it is 
held that the children are “raised” when they 
arrive at the age of 21 years. Shoemaker v. 
Stabaugh, 59 Ind. 598, 600. 


To “raise” money, in its ordinary import, 
is simply to procure it. When applied to an 
individual or a business corporation, it means 
the procuring of money in any of the usual 
methods—by note, mortgage, or obligation. 
As applied to municipal corporations, its or- 
dinary import is the procuring of money by 
taxation or by the obligations of the corpora- 
tion; and, where a statute authorizes the 
borrowing of money, the words “to raise 
money” are equally apt to signify raising by 
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taxation or by municipal obligations. Black's tain sum to aid the college he might rely up- 
law Dictionary defines “raising money” as on the writer for a certain sum. “raise” 
follows: „To raise money is to realize money | means collect.“ Bates College v. Bates, 135 
by subscription, loan, or otherwise.“ New | Mass. 487, 488. 

York & R. Cement Co. v. Davis, 66 N. E. 9, 
10, 173 N. Y. 235. 


The term “to raise money,“ in its ordi- 
nary import, is simply to procure it. When 
applied to an individual or business corpora- 
tion, it means the procuring of money in any 
of the usual methods—by notes, mortgages, 
or other obligations. As applied to munici- 
pal corporations, its ordinary import is the 
procuring of money by taxation or by the 
obligations of the corporation. Where a stat- 
ute authorizes the borrowing of money, the 
words “to raise money” are equally apt to 
signify raising by taxation or by municipal 
obligation. That this is the commonly ac- 
cepted significance of the words seems to be 
beyond controversy, and this, too, is their le- 
gal significance, except where used in a stat- 
ute in which it appears that they were in- 
tended to be used in a more restricted sense. 
The authority given by Village Law, § 128, 
authorizing a village board of trustees to 
raise money for a certain purpose, was con- 
strued to authorize the issuance of bonds, as 
well as the securing of funds by taxation. 
New York & R. Cement Co. v. Keator, 71 N. 
Y. Supp. 185, 186, 62 App. Div. 577. 


The use of the word “raised,” in a sub- 
scription paper in which a certain subscrip- 
tion is conditioned on an additional sum be- 
ing raised, whether it means “subscribed” 
or “paid,” at least requires one or the other, 
and, unless the amount in question is in good 
faith subscribed, the conditional subscriber 
is released. The condition is not performed 
by subscriptions of responsible residents, if 
it was understood by the payee and any of 
the subscribers that they should pay nothing 
and that understanding has been carried out. 
New London Literary & Scientific Inst. v. 
Prescott, 40 N. H. 330, 333. 


“Raised,” as used in a chattel mortgage 
describing the property as all the crops raised 
by the mortgagor in any part of a county 
for the term of three years, does not of itself 
convey the idea of past time. It does not 
convey the thought that the crops have been 
raised before the mortgage was executed. 
Muir v. Blake (Iowa) 9 N. W. 345, 846. 


To “raise” money, as the word is ordi- 
narily understood, is to collect or procure a 
supply of money for use, as in the case of a 
municipal corporation by taxation or a pro- 
posed loan. Money cannot be actually given 
or appropriated before it is raised. The 
promise to give or appropriate money may 
be made before the money is actually pro- 
cured. But in such case the promise binds 
the promisor to have the inoney on hand 
when it becomes due, and, so in a sense, the 
money is “raised” by the promise. As au- 
thority to grant money includes authority to 
promise a grant of it, so an exception in re- 
spect to raising money includes an exception 
of a promise by which money must be raised. 
Childs v. Hillsboro Electric Light & Power 
Co., 47 Atl. 271, 272, 70 N. H. 318. 


The term “raise,” in How. Ann. St. § 
483, subds. 1, 2, 6, empowering boards of su- 
pervisors to purchase real estate and erect 
various county buildings, and authorizing 
them to borrow or raise, by tax, money nec- 
essary for any of the purposes of the act, is 
held to mean “obtain.” Dickinson County 
v. Warren, 98 Mich. 144, 146, 56 N. W. 1111. 


Inorease not implied. 


“Raising revenue,” as used in Const. 
1868, art. 4, § 15, declaring that all bills for 
raising revenue shall originate in the House 
of Representatives, does not imply increase 
of revenue. The transitive verb “to raise,” 
in this connection, means to bring together, 
to collect, to levy, to get together for use or 
service. The precise meaning in this clause 
is to levy a tax as a means of collecting rev- 
enue. Perry County v. Selma, M. & M. R. 
Co., 58 Ala. 546, 559. 


Power of sale implied. 


A proviso in a will that if testator’s per- 
sonal estate, and his house and lands at a 
certain place, should not pay his debts, his 
executors were “to raise” the sum out of his 
copyhold premises, gave the executors power 
to sell the copyhold lands to satisfy the tes- 
tator’s intention. Bateman v. Bateman, 1 
Atk. 421. 


Where money is directed to be “raised 
by rents and profits,” unless there are other 
words to restrain the meaning and to confine 
them to the receipts of the rents and profits 
as they accrue, the court, in order to obtain 
the end which the party intended by raising 
the money, has, by liberal construction of 
these words, taken them to amount to a di- 
rection to sell, and, as a devise of the rents 
and profits will at law pass the land, the 
raising by rents and profits is the same as 


As borrow. 


“Raised,” as used in a municipal ordi- 
nance providing that a certain amount of 
money shall be raised by the pledge or 
hypothecation of the stock held by the city, 
means “borrowed.” City of Baltimore v. Gill, 
81 Md. 875, 388. 


As collect. 


As used in a letter te the president of a 
college, stating that if he could “raise” a cer- 
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raising by sale. Green v. Belchier, 1 Atk.: RAM, 


505, 506. 


As produce or realize. 


“Raised,” as used in a statute requiring 
the managers of a lottery to pay into the 
treasury of the state the whole proceeds, aft- 
er deducting the amount allowed them for 
their services and expenses, “not exceeding 
25% on the sum ‘raised’ by such lottery,” 
means actually produced and realized in 
cash ready to be paid into the treasury of 
the state, and not a sum of money ineffectu- 
ally attempted to be raised, and bad debts 
made by trusting out tickets are not to be 
considered as money “raised.” As used in 
the act granting a lottery to “raise a sum,” 
etc., it means to create or produce a fund. 
State of Maine, 7 Me. (7 Greenl.) 502, 504. 


As raise by taxation. 


“Raised,” as used in 2 Rev. St. c. 11, tit. 
2, art. 1, which provides that the electors of 
a town at the annual meeting shall have 
power to direct the institution or defense of 
suits at law or in equity, etc., and to direct 
such sums to be “raised” in such towns for 
prosecuting or defending sucb suits as they 
may deem necessary, means raised by taxa- 
tion, and does not mean borrowed. Wells 
v. Town of Salina, 23 N. E. 870, 871, 119 N. 
Y. 280, 7 L. R. A. 759. 


Under the provision of a municipal char- 
ter that the amount that may be voted or 
“raised” within a year shall not exceed a cer- 
tain per cent. of the valuation, the word 
“raised” means raised by taxation. Schne- 
wind v. City of Niles, 61 N. W. 498, 499, 103 
Mich. 301. i : 


RAISE AND REBUILD. 


A reservation of the right of raising and 
rebuilding a certain milldam, in case it was 
washed away, amounted to a reservation of 
the right to raise as well as rebuild the dam. 
State v. Suttle, 20 S. E. 725, 726, 115 N. C. 
784. 


“Raised,” as used in Const. § 184, pro- 
viding that no sum shall be raised or col- 
lected for education, other than in common 
schools, until the question of taxation is sub- 
mitted to the legal voters, and the majority 
of the votes cast at said election shall be in 
favor of such taxation, construed in its com- 
mon meaning, means “borrowed.” Brown v. 
City of Newport, 57 S. W. 612, 613, 108 Ky. 
783. 


RAISED BOTTOMS. 


Round copper plates turned up at the 
edges are not “raised bottoms,” within the 
acts of Congress imposing a duty on raised 
bottoms. United States v. Potts, 9 U. S. (5 
Cranch) 284, 287, 8 L. Ed. 102. 


A ram is an uncastrated male sheep. 


State v. Royster, 65 N. C. 539. 


RANCHMAN. 


See, also, “Stock Rancher.” 


A person who leaves his farm, and goes 
to work for wages in herding, or feeding. or 
keeping cattle, is not a “ranchman” within 
the meaning of Gen. St. § 1705, providing that 
any ranchman to whom cattle shall be in- 
trusted for the purpose of feeding, herding, 
etc., shall have a lien thereon for his serv- 
ices; the word “ranchman,” as used in the 
statute, being construed to mean a ranchman 
who takes the stock to his farm and keeps 
it there. This conclusion was based on the 
ground that if any other meaning were given 
to the word “ranchman,” as used in the stat- 
ute, the use of the specific designation would 
be rendered superfluous, since all that would 
have been necessary, if it had been intended 
to give a lien to any one except to the owner 
and operator of the ranch, would have been 
to say that any “person intrusted with the 
feeding, herding,” etc., of cattle should have a 
lien. Hooker y. McAllister, 40 Pac. 617, 618, 
12 Wash. 46. 


RANDOM. 


The word “random,” in its popular sense, 
means done at hazard, or without any settled 
aim, purpose, or direction; left to chance, or 
casual or haphazard; and, when the phrase 
“st random” is used, it is applied to anything 
done at haphazard or chance, and one who 
intentionally shot a dog is not guilty of shoot- 
ing “at random” on the public highway, the 
person having a fixed purpose to shoot the 
dog. Commonwealth v. Bynum (Ky.) 50 S. 
W. 843. 


| RANGE. 


See “Cattle Range.” 


The expression “range” or “accustomed 
range,” as used in the statute making it a 
criminal offense to willfully drive stock of 
another from its accustomed range, is a mat- 
ter of local description, and, unlike a generic 
term requiring the species to be stated, it 
admits of proof under the general allegation, 
without defining by averments the limits of 
the range. Foster v. State, 21 Tex. App. 80, 
87, 17 S. W. 548, 549 (citing State v. Thomp- 
son, 40 Tex. 515). 


RANK. 


In a case involving the question concern- 
ing the duty of a husband to support his wife, 
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and a deprivation of such support by the a fine, but a severe one. United States v. 
sale of liquor to the husband, the court say | Griffin, 6 D. C. 53, 57. 
that the social position of the wife in so- 


ciety is a synonym of “rank” or “station.” RAPE. 

Thill v. Pohlman, 41 N. W. 385, 386, 76 Iowa, 

638. See “Assault with Intent to Commit 
Rape.” 

Army officer. 


“Rank,” as used in Act Cong. July 28, Rape is the carnal knowledge of a female 
1866 (14 Stat. 337, c. 299) § 2, providing that forcibly and against her will. Maxey v. 
officers of the regular army entitled to be State, 52 S. W. 2, 3. 66 Ark. 523: Charles v. 
retired on account of disability occasioned by State, 11 Ark. 389, 409; Harvey v. State, 14 8. 
wounds received in battle may be retired up- W. 645, 646, 53 Ark. 425, 22 Am. St. Rep. 229; 
on the full “rank” of the command held by ; Croghan v. State, 22 Wis. 444, 445 (citing 2 
them, whether in the regular or volunteer Bouv. Law Dict.); Sowers v. Territory, 50 
service, at the time such wounds were re | Pac. 257, 260, 6 Okl. 436: Walton v. State, 
ceived, is not identical with “office.” Rank“ 15 S. W. 646, 647, 29 Tex. App. 163; State 
is often used to express something different v. Montgomery, 63 Mo. 296, 208; Richards v. 
from “office.” It then becomes a designation State, 53 N. W. 1027, 1029, 36 Neb. 17; Ste- 
or title of honor, dignity, or distinction con- | phen v. State, 11 Ga. 225, 238 (citing 1 Hale, 
ferred upon an officer in order to fix his rela- P. C. 628); Lowry v. Commonwealth, 23 Ky. 
tive position with reference to other officers | Law Rep. 1553, 1554, 65 S. W. 434, 435; Peo- 
in matters of privilege, precedence, and some- | Ple v. Crego, 38 N. W. 281, 282, 70 Mich. 
times of command, or by which to determine ; 319. 
his pay and emoluments. A person, being a Rape is the carnal knowledge of a wo- 


colonel in the line of the army, who is re- : man without her consent, obtained by force, 
tired with the rank of major general under threats, or fraud. Jones v. State, 18 Tex. 
an act authorizing it, did not have conferred i 4 485. 488 

Ap. 9 . 
on him a new office, and therefore did not N 1 
become a major general. He remained a colo- The word “rape” has no technical value 
nel of cavalry, to which office he had been Which renders its use in an indictment im- 
duly appointed, and he acquired only a new: Peratively necessary, and if words be em- 
and higher rank by the act of Congress au- | ployed which describe such offense they will 
thorizing his retirement. An order of the be taken according to their legal import. If 


War Department styling a person “brigadier 
general, formerly major general,” refers by 
those designations only to his rank, and not 
to his office. Wood v. United States (U. S.) 
15 Ct. Cl. 151, 158. ' 


Claims against estate. 


“Rank,” as used in Code Civ. Proc. § 
1498, requiring claims agninst decedent’s es- 
tate to be filed in court and “rank” among the 


acknowledged debts of the estate to be paid! out the consent and against the will. 


they charge the crime in the language em- 
ployed by the statute to define rape, they 
will be taken to charge the crime of rape; 
and if they charge an “assault with intent 
to” do the act denominated rape, the con- 
struction will be the same. People v. Mc- 
Donald, 9 Mich. 150, 152. 


Rape is the carnal knowledge of a wo- 
man without her consent. It must not only 
be obtained by force and threats, but with- 
It must 


in due course of administration, did not in- be forcible and against the will of the prose- 


clude claims not properly legal debts. The 
first two examples given by Mr. Webster of 
authorized uses of the verb “to rank” are as 
follows: “Poets were ‘ranked’ in the class 
of philosophers. Heresy is ‘ranked’ with 
idolatry and witchcraft.” The first does not 
necessarily mean nor imply that poets are 
Philosophers, nor the second that heresy is 
idolatry or witchcraft. Nor does the require- 
ment that an allowed claim shall be “ranked” 
among debts exclude from the ranks all 
claims which may not properly be termed le- 
gal debts.” Verdier v. Roach, 31 Pac. 554, 
557, 96 Cal. 467. 


RANSOM. 


The word “ransom” in St. 5 Rich. II, for- 
bidding forcible entry on lands under pain of 
prisonment and “ransom,” meant not only 


cutrix. Felton v. State, 139 Ind. 531, 541, 39 
N. E. 228, 231. 


Statutory definitions. 


Rape is defined by Rev. St. 1858, e. 164, 
$ 40, as the unlawfully knowing and abusing 
a female child under the age of 10 years. A 
female child under 10 years is incapable of 
consenting to the act of carnal connection, 
consequently any carnal] connection with a 
child under that age is necessarily against 
her consent. In order to constitute rape, un- 
der section 39, the carnal connection must 
have been done with force and against the 
will of a female over the age of 10 years. 
State v. Erickson, 45 Wis. 86, 89. 


Rev. St. § 4381, provides that any per- 
son who shall “ravish and carnally know any 
female of the age of 12 years or more by 
force and against her will” shall be impris- 


RAPE 


oned in the state prison. State v. Mueller, 55 
N. W. 165, 166, 85 Wis. 203. 


Rape is the carnal knowledge of a fe- 
male forcibly and against her will. Every 
male person of the age of 16 years and up- 


wards, who shall have carnal knowledge of 


any female person under the age of 14 years, 
either with or without her consent, shall be 
adjudged guilty of the crime of rape. Addi- 
son v. People, 193 III. 405, 417, 62 N. E. 235, 
238 (citing Cr. Code, div. 2, § 237). 


Rape is the carnal knowledge of a female 
under the age of 16 years, other than the 
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‘vented from resisting by threats of imme- 
diate and great bodily harm, accompanied by 
apparent power of execution; fifth, where 
she is prevented from resisting by any in- 
toxicating narcotic or anesthetic adminis- 
tered by or with the privity of the accused; 
sixth, where she is at the time unconscious 
of the nature of the act, and this is known 
to the accused; seventh, where she submits 
under a belief that the person committing the 
‘act is her husband, and this belief is induced 
by artifice, pretense, or concealment prac- 
ticed by the accused with intent to induce 
such belief. Parker v. Territory, 59 Pac. 9, 


wife of the person, with or without her con- 10, 9 Okl. 109; Asber v. Territory, 54 Pac. 
sent, and with or without the use of force, 445, 446, 7 Okl. 188. 


threats, or fraud. Rice v. State, 37 Tex. Cr. 
“Rape” is defined by Pen. Code, § 450, 


R. 36, 37, 38 S. W. 801 (citing Code Cr. Proc. f 
1895, art. 633). as sexual intercourse either with a female 


‘under 16, or with one whose resistance is 
By Rev. St. Pen. Code, art. 528, rape is de- overcome by force or violence. State v. Ma- 
fined to be the carnal knowledge of a woman honey, 61 Pac. 647, 24 Mont. 281. 
without her consent, obtained by force, 
threats, or fraud, or the carnal knowledge of Under Burns’ Rev. St. 1894, § 1990, who- 
a female under the age of 10 years, with or ever unlawfully has carnal knowledge with 
without consent, and with or without the use a woman forcibly against her will, or of a 
of fraud, force, or threats. Mayo v. State, female child under 14 years of age, is guilty 
7 Tex. App. 342, 347; Reagan v. State, 12 of rape. When perpetrated against a female 
S. W. 601, 602, 28 Tex. App. 227; White v. child under 14 years of age, consent or non- 
State, 1 Tex. App. 211, 214; Williams v. consent forms no element of the crime. 
State, 1 Tex. App. 90, 91, 28 Am. Rep. 399; Hanes v. State, 57 N. E. 704, 706, 155 Ind. 


Burk v. State, 8 Tex. App. 336, 342; Hardin 
v. State, 46 S. W. 803, 806, 39 Tex. Cr. R. 
426. 


Laws of 1868-69, c. 167, par. 2, provides 
that every person who is convicted of ravish- | 
ing any female over 10 years of age by force. 
and against her will, or of knowing and abus- 
ing any female child under the age of 10, 
years, shall suffer death; and paragraph 8 
provides that every person convicted of an | 
assault with intent to commit a “rape” shall 
be imprisoned, etc. Held, that under these 
statutes rape is the carnal knowledge of any 
woman above the age of 10 years against 
her will, and of a woman child under the 
age of 10 years witb or against her will. 
State v. Johnston, 76 N. C. 209, 211. | 


Sess. Laws 1895, p. 67, provides that If 
any person over the age of 16 years shall 
carnally know any female child under the 
age of 16 years” he shall be deemed guilty 
of rape. State v. Knighten, 64 Pac. 866, 39 
Or. 63, 87 Am. St. Rep. 647. 


“Rape” is defined by Sess. Laws 1895, 
p. 104, as “an act of sexual intercourse ac- | 
complished with a female, not the wife of 
the perpetrator, under either of the following 
circumstances: First, when the female is un- 
der the age of 16 years, of previous chaste 
and virtuous character; second, where she is 
incapable, through lunacy or any other un- 
soundness of mind, whether temporary or per- 
manent, of giving legal consent; third, when ) 
she resists, but her resistance is overcome by 


112. 


Under Sess. Laws 1887, c. 150, § 1, carnal 
knowledge of a female under the age of 18 
years is in itself, ipso facto, rape; that is, 
force, threats, or fraud and want of consent 
need not be averred or established. State v. 
Crawford, 18 Pac. 184, 185, 39 Kan. 257. 


Rape is an act of sexual intercourse ac- 
complished with a female not the wife of the 
perpetrator, under either of the following cir- 
cumstances: With a child of tender years, 


with a lunatic or insane woman, by intimi- 


dation, the administration of intoxicating or 
narcotic substances, etc. Pen. Code, § 221; 
People v. Snyder, 17 Pac. 208, 209, 75 Cal. 

If any person shall carnally know any 
female child under the age of 14 years, or 
shall forcibly ravish any woman of the age 
of 14 years or upward, such person shall be 
deemed guilty of rape, ete. Pen. Code, § 


1733; State v. Jarvis, 23 Pac. 251, 18 Or. 360. 


The statute provides that whoever rav- 
ishes and carnally knows a female of the age 
of 10 years or more, by force and against her 
will, or unlawfully or carnally knows and 
abuses a female child under the age of 10 
years, shall be punished by death or by im- 
prisonment in the state prison for life. Bark- 
er v. State, 40 Fla. 178, 188, 24 South. 69, 70. 


Rey. St. 1879, § 3480, defines “rape” as 
follows: “Every person who shall be con- 
victed of rape, either by carnally and unlaw- 


force or violence; fourth, where she is pre- fully knowing any female child under the 
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age of 14 years, or by forcibly ravishing any 
woman of the age of 14 years or upwards, 
shall suffer death,” etc. State v. Wray, 109 
Mo. 594, 599, 19 S. W. 86, 87; State v. Mein- 
hart, 73 Mo. 562, 566. 


Adultery distinguished. 
See “Adultery.” 


Age ef prosecutrix. 


Rape may be committed on a female un- 
der the age of puberty, as well as on one 
above it, and even on one so young as not 
to be capable of giving consent or of exer- 
cising any judgment in the matter at all. 
Dawson v. State, 29 Ark. 116, 120. 


Assault and battery included. 


The word “rape” imports not only force 
and violence on the part of the man, but 
resistance on the part of the woman. Every 
charge of rape necessarily includes a charge 
of an assault and battery. Mills v. State, 52 
Ind. 187, 193 (citing 2 Bish. Cr. Proc. § 955). 


Rape necessarily includes an assault and 
battery. To sustain an indictment for as- 
sault with intent to commit a rape, it is not 
necessary to allege or prove a battery. But 
a battery may be one of the facts by which 
the offense is made out. It then constitutes 
a part, though not an essential part, of the 
offense. If not alleged, there is no variance; 
if alleged, there is no duplicity. Common- 
wealth v. Thompson, 116 Mass. 346, 348. 


The common-law definition of rape is 
“the carnal knowledge of a woman forcibly 
and against her will.” The same definition 
is adopted by our statute. Under this defini- 
tion an assault is a necessary ingredient of 
every rape or attempted rape. But it is not 
a necessary ingredient of the crime of car- 
nally knowing a child under the age of 12 
years, with or without her consent, defined 
in the statute, and also called “rape.” Here 
are two crimes differing essentially in their 
nature, though called by the same name. To 
one force and resistance are essential ingredi- 
ents, while to the other they are not essen- 
tial. They may be present or absent, with- 
out affecting the criminality of the fact of 
Carnal knowledge. So, under an indictment 
charging rape upon a female under the age 
of 12 years, where the offense was not fully 
committed, the defendant may be convicted 
of an attempt to commit rape, though the 
child consented to all he did, but in such case 
he cannot be convicted of “assault with in- 
tent to commit rape.” There can be no as- 
Sanit upon a consenting female, although 
there may be what the statute designates 
rape. State v. Pickett, 11 Nev. 255, 257, 258, 
259, 21 Am. Rep. 754. 


Chastity of prosecutriz. 


It is as much rape to force an unchaste 
woman to have sexual intercourse as it is to 
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force a virtuous woman. People v. Crego, 38 
N. W. 281, 282, 70 Mich. 319. . 


Consent. 


Rape is the carnal knowledge of a wo- 
man without her consent, obtained by force, 
threats, or fraud, or carnal knowledge of a 
female under the age of 12 years with or 
without the use of force, threats, or fraud, 
and in such a case it is immaterial whether 
the female did consent. Gonzales v. State 
(Tex.) 31 S. W. 871. 


Under Rev. St. § 8840, providing that 
„every person who shall be convicted of rape, 
either by carnally and unlawfully knowing 
any female child under the age of 14 years, 
or by forcibly ravishing any woman of the 
age of 14 years or upwards, shall,” etc., sex- 
ual intercourse with a female under the age 
of 14 years constitutes rape, whether she 
consents or not. State v. Lacey, 20 S. W. 
238, 111 Mo. 518. 


A rape may be committed on an infant, 
and a child under 10 years of age cannot con- 
sent to carnal intercourse, so as to rebut the 
presumption of force. Stephen v. State, 11 
Ga. 225, 238. 


Rape is defined as an act against the 
will of the prosecuting witness. The word 
“will,” as employed in defining the crime of 
rape, is not construed as implying the faculty 
of mind by which an intelligent choice is 
made between objects, but rather as synon- 
ymous with inclination or desire, and in that 
sense it is used with propriety with refer- 
ence to persons of unsound mind. But where 
a man has criminal connection with a woman 
of mature years, but who is shown by the 
testimony to be in a state of dementia, not 
idiotic, but approaching it, and no fraud or 
force is used, the act did not constitute rape. 
Crosswell v. People, 13 Mich. 427, 432, 87 Am. 
Dec. 774. 


As a legal conclusion. 


Rape is the carnal knowledge of a wo- 
man without her consent, obtained by force, 
threats, or fraud, and in an indictment for 
attempt to commit rape the intended means 
to effect the rape must be charged. Rape 
being the conclusion of law from the allega- 
tion of all the constituent acts, to allege an 
assault with intent to rape, or that defend- 
ant did rape, without setting forth all of the 
elements of the offense, would be simply to 
charge that defendant committed a certain 
offense. Hewitt v. State, 15 Tex. App. 80, 81. 


Emission. 


At common law and in Ohio emission is 
a necessary element in the crime of rape. 
Blackburn v. State, 22 Ohio St. 102, 111. 


To constitute carnal knowledge, there 
must be both penetration and emission. Wil- 
liams v. State, 14 Ohio, 222, 224, 45 Am. Dec. 
536. 
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Rape is defined to be the unlawful carnal 
knowledge of a woman forcibly and against 
her will. Pen. Code, § 91. It was at one 
time held that to constitute and complete the 
offense it was necessary to prove emission in 
the body of the female; but such is not the 
law now, either in England or here, and 
penetration alone is sufficient, even though 
the fact of emission is negatived by the evi- 
dence. Commonwealth v. Childs (Pa.) 2 
Pittsb. R. 391, 394, 395. 


Fear. 


On a prosecution for rape defendant 
could be found guilty, though the force or 
threats by which the act was accomplished 
did not create a reasonable apprehension of 
death in the mind of prosecutrix. Waller v. 
State, 40 Ala. 325, 331. 


Rape is the carnal knowledge of a wo- 
man forcibly and against her will, or the un- 
lawful carnal knowledge of a woman forcibly 
when she does not consent. The offense is 
complete when the woman is made to yield 
through fear or the use of drugs. Hooper v. 
State, 17 South. 679, 680, 106 Ala. 41. 


As felony. 
See “Felony.” 


Force. 


Force is an essential ingredient in the 
crime of rape. People v. Bartow (N. Y.) 1 
Wheeler, Cr. Cas. 378, 380. 


The word “rape” imports not only force 
and violence on the part of the man, but 
resistance on the part of the woman. Mills 
v. State, 52 Ind. 187, 193. 


Where sexual intercourse is obtained by 
representations that it is necessary in order 
that prosecutrix may recover from disease, 
the act will not constitute rape unless there 
was an intent to use force in case the fraud 
failed. The force used in ordinary sexual 
intercourse will not of itself be sufficient to 
support a conviction. Walter v. hae (N. 
Y.) 50 Barb. 144, 146. 


Rape is the carnal knowledge of a wo- 
man without her consent, obtained by force. 
The force must be such as might reasonably 
be supposed to overcome resistance, taking 
into consideration the relative strength of the 
parties and other circumstances of the case. 
Shields v. State, 23 8. W. 893, 895, 32 Tex. 
Cr. R. 498. 


Force is a necessary element in the crime 
of rape. The employment of arts and de- 
vices, without violence, by which the moral 
nature of a female is corrupted, so that she 
is no longer able to resist the temptation to 
yield to sexual desires, is not sufficient. Peo- 
ple v. Royal, 53 Cal. 62, 64. 


All the elements of the crime of ravish- 
ing—the assault with physical force, result- 


5922 


RAPE 


ing in copulation against the will or consent 
of the victim—are signified by the word 
“rape.” Violence and force—that is, the use 
of physical force for the purpose of compel- 
ling submission—is one of the circumstances 
essential to make the successful attempt a 
rape. Rookey v. State, 38 Atl. 911, 913, 70 
Conn. 104. 


Rape is defined as the having unlawful 
carnal knowledge of a woman by force and 
against her will. 1 Bish. Cr. Law; Code, § 
3861. In order to sustain a conviction for 
assault with intent to commit a rape, the 
evidence must show that the accused had a 
purpose, not only to have sexual intercourse 
with the prosecutrix, but must have intended 
also to use whatever degree of force might 
be necessary to overcome her resistance and 
to accomplish his object. State vy. Canada, 
27 N. W. 288, 289, 68 Iowa. 397. 


Carnal connection with a female under 
10 years of age is rape, no matter what the 
circumstances; and the question of consent 
of the female, or whether there was force, 
threats, or fraud employed in obtaining the 
connection or not, is wholly immaterial. 
Pen. Code, art. 523. It is provided by the 
Code that the definition of force, as applica- 
ble to assaults and batteries, applies also to 
the crime of rape; and, further, “it must 
have been such as might reasonably be sup- 
posed sufficient to overcome resistance, tak- 
ing into consideration the relative strength of 
the parties and otber circumstances of the 
case.” Pen. Code, art. 542; Anschicks v. 
State, 6 Tex. App. 524, 534. 


Force is an essential element in the crime 
of rape. The term is general, and in its ap- 
plication the quantum of force is not to be 
taken into consideration, provided the act be 
consummated against the will of the female. 
Bradley v. State, 32 Ark. 704, 710. 


Whoever unlawfully has carnal knowl- 
edge of a woman forcibly, against her will, 


‘is guilty of rape, and upon conviction thereof, 


ete. Rev. St. 1881, § 1917. Under this stat- 
ute, where there is a carnal connection and 
no consent in fact, there is in the wrongful 
act itself all the force which the law demands 
as an element of the crime. Pomeroy v. 
State, 94 Ind. 96, 100, 48 Am. Rep. 146. 


By the statute rape is detined to be an 
act of sexual intercourse accomplished with 
a female not the wife of the perpetrator, 
where she resists, but her resistance is over- 
come by force or violence, or where she is 
prevented from resisting by threats of great 
bodily harm accompanied by apparent power 
of execution, and unless at the time the fe- 
male is of sound mind, and not under the 
influence of drugs or anesthetics. Held, that 
without force, actual or constructive, there 
can be no rape. To authorize a conviction 
the testimony must show that prosecutrix re- 
sisted to the extent of her ability, but, if 
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she submits from terror or dread of greater 
violence caused by threats, the intimidation 
becomes equivalent to force. Sowers v. Ter- 
ritory, 50 Pac. 257, 260, 6 Okl. 436. 


Under the laws of this state rape“ 
means “the carnal knowledge of a woman 
with or without her consent, obtained by 
force, and such force as might reasonably be 
supposed sufficient to overcome resistance, 
taking into consideration the relative strength 
of the parties and other circumstances of the | 
case.” 
35 S. W. 988, 989. 


Fraud. ' 


Rape is the unlawful carnal knowledge 
ef a woman forcibly and against her will. 
Act 1839, c. 23, 5 13. The offense of rape can 
only be perpetrated by the use of force in 
overcoming the female. If the carnal knowl- 
edge of a woman be the result of a fraudulent 
stratagem, whereby the female is induced to 
yield her consent, the act is not rape. Wyatt 
v. State, 32 Tenn. (2 Swan) 394, 397. 


Rape is the carnal knowledge of any 
female of 10 years or more by force and 
against her will, and fraud in this connection 
is not equivalent to force, except in that class 
of cases in which the prisoner bas been in 
some way instrumental in disabling the prose- 
cutrix to make resistance. Hence, where 
one attempts to have illicit connection with 
a woman by impersonating her husband, he 
is not guilty of assault with intent to com- 
mit rape. State v. Brooks, 76 N. C. 1, 8. 


7 


Incest distinguished. 


Under Hill's Ann. Code, § 1873, the crime 
of rape by forcible ravishment and incest 
cannot be committed by the same act. Rape 
ls accomplished by the impelling force of one 
herson, and incest by the concurring assent 
of two. State v. Jarvis, 26 Pac. 302, 303, 20 
Or. 437, 23 Am. St. Rep. 141. 


Assent by both parties is a necessary 
Ingredient of the crime of incest. If the car- 
nal intercovrse is obtained by force the crime 
is rape, and not incest. This decision seems 
to rest to some extent upon the peculiar 
wording of the Iowa statute under which the 
Case arose, the court remarking in the course 
of the argument that the theory of the state 
Was that if a man has carnal knowledge 
with a woman related to him within the pro- 
hibited degrees he is necessarily guilty of 
Incest, and if he has carnal knowledge of 
her by force he is also guilty of rape; so 
that the crime of rape committed by one 
person on another related within the pro- 
hibited degrees necessarily includes incest, 
and that the guilty person may be charged 
With both in the same indictment, and con- 
victed of the latter, if not of the former. 
In answer to this contention the court says 
that consent, of course, excludes rape, and 
that whether force and want of consent in- 
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clude incest must be determined by the con- 
struction which should be put upon the sec- 
tion of the Code punishing the crime of in- 
cest. The Code declares (section 4030) that 
if any persons within the prohibited degrees 
carnally know each other they shall be deem- 
ed guilty of incest. In construing this sec- 
tion it is to be observed that to constitute 

the crime of incest the parties must have 
carnal knowledge of each other. It is not 
sufficient that the man sbould have carnal 
knowledge of the woman, unless it follows 
that in such case she would necessarily have 


i carnal knowledge of him. We come, then, 
'to the question whether it can be said that 


a woman who is ravished has carnal knowl- 
edge of the man, within the meaning of the 
statute. In our opinion, it cannot. The very 
use of the word “knowledge” indicates that 
the connection is to be deemed one of the 
mind as well as of the body. It is further 
to be observed that a person is not to be 
deemed singly guilty of incest, for the lan- 
guage is, “they shall be deemed guilty of in- 
cest.” Again, it is easy to see that incest 
and rape have each a distinct element of 
criminality. The use of force is criminal, 
but the criminality is essentially different 
from the corruption of the mind of the other 
party where force is wanting. State v. Thom- 
as, 4 N. W. 908, 909, 53 Iowa, 214. 


Legal status of prosecutriz. 


Rape is an act of sexual intercourse ac- 
complished with a female not the wife of 
the perpetrator, under either of the follow- 
ing circumstances: Where the female is un- 
der the age of 15 years, etc. Comp. Laws, 
p. 509, § 46. Under this section it is not nec- 
essary to allege that the female was not de- 
fendant’s wife. State v. Williams, 23 Pac. 
335, 336, 9 Mont. 179. 


“Rape” is defined by the Revised Statutes 
in the following language: Any person who 
shall ravish and carnally know any female 
of the age of 10 years or more by force and 
against her will shall be punished in the 
state’s prison not more than 30 years nor 
less than 10.” Held, that the fact that the 
female is a married woman is immaterial, 
and hence words in an indictment alleging 
her to be a married woman are mere surplus- 
age. State v. Hooks, 33 N. W. 57, 58, 69 Wis. 
182, 2 Am. St. Rep. 728. 


Unwarranted liberty with person. 


Evidence of an unwarranted liberty with 
the person of a female, however gross, not 
showing an attempt to commit a rape by 
force, threats, or fraud, will not sustain a 
conviction. Thompson v. State, 43 Tex. 583. 
584. 


Mental capacity of prosecutrix. 


By Pen. Code, § 261, subd. 2, rape “is 
an act of sexual intercourse accomplished 
with a female not the wife of the perpetra- 
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tor, under either of the following circumstan- 
ces: % (2) Where she is incapable, 
through lunacy or unsoundness of mind, of 
giving legal consent.” Held, that the fact 
that defendant did not know that the woman 
was too feeble minded to give consent was no 
defense to a charge of rape. People v. Griffin, 
49 Pac. 711, 712, 117 Cal. 583, 59 Am. St. Rep. 
216. 


Rape is defined by the Penal Code as 
“the carnal knowledge of a woman without 
her consent, obtained by force, threats, or 
fraud, or the carnal knowledge of a female 
under the age of 10 years, with or without 
her consent, and with or without force, 
threats, or fraud.” Neither in this nor {n 
any other provision does the Code recognize 
mental incapacity of the female as a consid- 
eration affecting the offense of rape; and 
therefore whatever may have been the men- 
tal condition of the female, if she was over 
the age of 10 years at the time of the alleged 
rape, it is incumbent on the state to allege 
and prove that the carnal knowledge was 
obtained without her consent, and by means 
of force, threats, or fraud. Baldwin v. State, 
15 Tex. App. 275, 280. 


“Rape” is defined to be the having car- 
nal knowledge of a female forcibly aud 
against her will. There is here no limit to 
the use of the word “female.” There is noth- 
ing said as to the soundness or unsoundness 
of the mind, as to the idiocy or insanity, and 
the offense embraces the case of one having 
intercourse forcibly and against the will or 
resistance of an insane female. State v. 
Crow (Ohio) 10 West. Law J. 501, 502. 


To constitute rape the act must be in- 
tended to be done with force, and without the 
woman's consent, and, if done with these in- 
tentional elements, it can make uo difference 
that the woman was insane, and that the ac- 
cused did not know she was incapable of giv- 
ing her consent; but if the man does not 
know that the woman is non compos, and 
from her conduct is led to believe he has her 
consent, the act cannot be rape. State v. 
Cunningham, 12 S. W. 376, 379, 100 Mo. 382. 


Penetration. 


In rape the least penetration 1s sufficient. 
State v. Le Blanc (S. C.) 3 Brev. 339, 341. 


On a prosecution for rape proof of pene- 
tration alone is sufficient to sustain the in- 
dictment. Waller v. State, 40 Ala. 325, 332. 


On a prosecution for rape the fact of 
penetration must be proved beyond a reason- 
able doubt. Davis v. State, 43 Tex. 189, 191. 


Under Act Feb. 22, 1861 (Acts 1860-61) 
the least penetration of the person of a fe- 
male against her will constitutes the crime 
ef rape, and it is not necessary that the 
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hymen should be ruptured. State v. Har 
grave, 65 N. C. 466. 


Rape is defined to be the having unlaw- 
ful and carnal knowledge of a woman by 
force and against her will. To constitute this 
carnal knowledge there must be both pene 
tration and emission. The law presumes that 
an infant under the age of 14 years is incapa- 
ble of committing or attempting to commit 
the crime of rape, but this presumption may 
be rebutted by proof that such person has 
arrived at the age of puberty. Williams v. 
State, 14 Ohio, 222, 224, 45 Am. Dec. 536. 


Rape is the carnal knowledge of a fe 
male forcibly and against her will. A female 
under 12 years of age is incapable of con- 
senting to carnal knowledge of her person. 
Therefore carnal knowledge of her, even with 
her nominal consent, is in legal contempla- 
tion forcible and against her so as to consti- 
‘tute rape. Whether or not the female is suffi- 
i ciently developed to admit of it, penetration. 
however slight, is necessary to constitute car- 
nal knowledge. White v. Commonwealth, 28 
S. W. 340, 341, 96 Ky. 180. 


Resistance. 


In order to constitute the crime of rape 
of a female over 10 years of age, when it 
appears that at the time of the alleged of- 
fense she was conscious, had the possession 
of her natural mental and physical powers. 
was not overcome by numbers, or terrified 
by threats, or in such place and position that 
resistance would have been useless, it must 
also be made to appear that she did resist 
to the extent of her ability at the time and 
under the circumstances. People v. Dohring. 
59 N. Y. 374, 382, 17 Am. Rep. 349. 


To constitute rape, the act of the de 
fendant must have been without any consent 
on the woman’s part; he must have used 
sufficient force to accomplish his purpose; 
and the degree of resistance is frequently 
essential in determining whether the want of 
consent was real, though there is no rule 
of law requiring the jury to be satisficd that 
the woman, according to their measure of 
her strength, used all the physical force in 
opposition of which she was capable. Com- 
monwealth v. McDonald, 110 Mass. 405, 406. 


The crime of rape can only be committed 
where there is on the part of her on whom 
the attempt is made the utmost reluctance 
and the utmost resistance. A passive course 
of conduct or slight resistance is not suff- 
cient; there must be no consent, however re 
luctant. State v. Burgdorg, 53 Mo. 65, 67. 


By Sess. Laws 1895, c. 20, art. 2, p. 104, 
rape is an act of sexual intercourse accom- 
plished with a female not the wife of the 
perpetrator under either of the following cir 
cumstances: *(3) Where she resists, but her 
resistance is overcome by force or violence.” 
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Held, that an allegation in an indictment for 
rape which charged that defendant felonious- 
iy made an assault, and attempted by force, 
threats, and violence to have carnal knowl- 
edge of a female without her consent, was 
equivalent to & statement that she resisted, 
and under such an allegation evidence that 
she resisted or was prevented from resisting 
was admissible. Harmon v. Territory, 49 
Pac. 55, 56, 5 Okl. 368. 


“Rape” is defined to be the unlawful 
carnal knowledge by a man of a woman or 
female child, forcibly and against her will. 
The jury must find on the part of the woman 
not merely a passive or equivocal submis- 
sion to the defendant. Such resistance will 
not do. Voluntary submission on her part, 
while she has the power to resist, no matter 
how reluctantly yielded, removes from the 
act the essential element of the crime of rape. 
Richards v. State, 36 Neb. 17, 23, 53 N. W. 
1027, 1029. 


It is essential to constitute rape that the 
attempt and its consummation throughout 
de against the will of the female, and that 
sbe resisted the attempt to ravish her to the 
extent of her ability at the time and under 
the circumstances. The utmost resistance 
which otherwise is required may not be req- 
ulsite to the offense if the female was not in 
the possession of her mental and physical 
powers, or is terrified by threats serious in 
character, or in such a place and position as 
to render resistance useless. Dean v. Rap- 
lee, 27 N. Y. Supp. 438, 441, 75 Hun, 389. 


Seduction distinguished. 


In rape, force, actual or constructive, is 
necessary, and the character of the female 
for virtue and chastity, except as it bears on 
the question of consent, is utterly immate- 
rial, as is also whether she be a married or 
an unmarried woman. In seduction, on the 
other hand, the female must be an unmar— 
ried woman, and her consent to the act of 
sexual intercourse and the surrender of her 
chastity must have been obtained by means 
of temptation, deception, arts, flattery, or a 
promise of marriage; hence it is that an 
acquittal of a charge of rape will not sup- 
port a plea of autrefois acquit in a trial for 
seduction based upon the same act. Hall v. 
State, 32 South. 750, 758, 134 Ala. 90. 


Surprise. 


To constitute the crime of rape it has 
always been held that there must be force, 
and an act accomplished by surprise will not 
amount to rape. McNair v. State, 53 Ala. 
653, 455. 


Virginity of prosecutrix. 


The fact that the complainant was not 
a virgin does not lessen the crime of rape in 
the slightest degree. Higgins y. People (N. 
Y.) 1 Hun, 307. 
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RASCAL. 


A statement that a physician is a “damn- 
ed rascal” conveys the idea of moral turpi- 
tude. Brown v. Mims (S. C.) 2 Mill, Const. 
235, 236. l 


RATE. 


See “Joint Through Rates”; “Regular 
Rate”; “Tariff Rate”; “Unreasonable 
Rate”; “Usual Rates”; “Water Rate.” 


“Rate” is defined by Webster to be the 
price or amount stated or fixed for anything. 
Raun v. Reynolds, 11 Cal. 14, 19. 


A ‘railroad organized under a state cbar- 
ter fixing two rates for the transportation 
of property, and one for the transportation 
of passengers, leased its road to another com- 
pany, “subject to the rates above mentioned.” 
It was held that the word “rates” clearly re- 
lated to the charges fixed for the transporta- 
tion of property and the conveyance of per- 
sons, for there was only one rate as to pas- 
sengers. Georgia R. & Banking Co. v. Mad- 
dox, 42 S. E. 315, 318, 116 Ga. 64. 


Const. art. 9, § 1, directs that the Legis- 
lative Assembly shall provide by law for a 
uniform and equal rate of assessment and 
taxation. It was held that the word rate“ 
was used in different senses, in relation to 
assessment and taxation. “An equal and uni- 
form rate of assessment” means proportional] 
valuation; relative, not absolute, equality. 
And “equal and uniform rate of taxation” 
means that the percentage of taxation shall 
be the same, or absolutely equal. Crawford. 
v. Linn County, 5 Pac. 738, 739, 11 Or. 482. 


Amount distinguished. 
See “Amount” 


As price. 


“Rate” means prices value. “Going 
rate,” as to freight, like market price“ for 
produce, means a fixed and established price 
for the time. Barrett v. The Wacousta (U. 
S.) 2 Fed. Cas. 928, 929. 


“Rate,” as used in Pub. St. 1880, c. 149, 
prescribing a certain sum per week as the 
rate of board charged by the trustees of state 
lunatic hospitals for the support of paupers, 
means nothing more than the word “price.” 
Gould v. City of Lawrence, 35 N. E. 462, 463, 
160 Mass. 232. 


Within the meaning of Starr & O. Ann. 
St. 1896, c. 24, conferring on cities and vil- 
lages power to provide for water supply for 
use and protection from fire, and paragraph 
445, authorizing the city council to tax, as- 
sess, and collect from the inhabitants such 
tax, rates, or rents for the use and benefit 
of water used or supplied to the inbabit- 
ants by such waterworks, the words tax,“ 


RATE 


“rents,” and “rates” refer to the mere opera- 
tion of the plant and the collection of its 
revenues, and not to any mode of taxation, 
strictly speaking. The revenues and rates 
that are spoken of are the earnings of the 
plant from the use of the water by those per- 
sons who take the same, and hence tlie city 
is not authorized to levy a tax not for the 
use of the water, but in addition thereto. 
Village of Lemont v. Jenks, 64 N. E. 362, 364, 
197 III. 363, 90 Am. St. Rep. 172. 


As proportion. 


Under a statute prohibiting the charge 
of a greater rate of fare than two cents, the 
word “rate” may be construed as meaning 
proportion or standard; the clause reading 
that “a road charging a greater proportion 
or standard of the price or sum paid for car- 
rying a passenger than that allowed by law 
shall forfeit,” etc. Chase v. New York Cent. 
R. Co., 26 N. Y. 523, 526. 


The word “rate,” in statutes relating to 
taxation, in connection with the provision of 
the statute prescribing a land tax in any 
rate not exceeding $4 to the quarter section, 


denotes that, 160 acres being taken as a unit. 


of quantity, whatever may be the ratio be 
tween it and the tax, the same relative pro- 
portion must be observed as to any other giv- 
en quantity of land, more or less, that falls 
within the apportionment. Burlington & M. 
R. R. Co. v. Lancaster County, 4 Neb. 293, 
304. 


In a statute providing for the taxation 
of shares in a corporation, “but not at a 
greater rate than is assessed upon other mon- 
eyed capital in the hands of individuals in 
the state,” the term “rate” or “ratio” means 
the percentage, merely; the proportion; the 
degree. Webster and Worcester. If the state 
imposed a tax of five mills on the dollar on 
all the real and personal property, then said 
five mills is the rate agreed on; the propor- 
tion; the percentage of taxation. This is dis- 
tinct from the question of exemption. The 
exemption of certain property may compel 
the payment of a larger amount by the re- 
maining taxpayers in an indirect manner, for 
the reason that so large a sum does not come 
into the treasury of the state as if there were 
no exemptions. If so, it is not because the 
rate is altered, but because there is less ma- 
terial upon which the tax may attach itself. 
People v. Dolan, 36 N. T. 59, 67. 


“Rate,” as used in Const. art. 9, § 1, de 
claring that the Legislative Assembly shall 
provide by law for a uniform and equal rate 
of taxation and assessment, applies to the 
percentage of taxation, as used in connec- 
tion with “taxation,” and to the valuation of 
the property, as used in connection with “as- 
sessment.” Crawford v. Linn County, 5 Pac. 
738, 739, 11 Or. 482. 


The word “rate’’ is used with reference 
both to a percentage or proportion of taxes, 
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and to a valuation of property. Coventry 
County v. Assessors of Taxes of Coventry, 14 
Atl. 877, 16 R. I. 240. 


An ordinance giving exclusive privileges 
to a gas company, but requiring it to furnish 
gas at rates as favorable as furnished by a 
certain gas company in another city, should 
be construed to mean prices as low, irrespec- 
tive of any circumstances or conditions. De 
catur Gaslight Co. v. City of Decatur, 11 N. 
E. 406, 408, 120 III. 67. 


As public rate. 


The word “rates,” in Laws 1897, c. 137, 
§ 16, as amended by Laws 1877, c. 31, pro- 
viding that cemetery lands and property of 
any association formed pursuant to the act, 
and any property held in trust for the pur- 
poses mentioned in section 9 thereof, shall be 
exempt from all public taxes, rates, and as- 
sessments, is to be construed to mean public 
rates. Batterman v. City of New York, 73 
N. Y. Supp. 44, 45, 65 App. Div. 576. 


As valuation. 


“Rate,” as used in Act March 9, 1849 
(Nix. Dig. 945, pl. 57), providing that, where 
any person or corporation shall be assessed 
at too low a rate, the commissioners of ap- 
peal shall make such addition to the assess- 
ment as shall be agreeable to the principles 
of justice, must be construed as applying ei- 
ther to the percentage of taxation or to the 
valuation of property. “Rate,” in Cunning- 
ham’s Law Dictionary, is said to be a “valu- 
ation of every man’s estate”; and hence the 
commissioners of appeal had jurisdiction to 
add the accumulated surplus of a life insur- 
ance company to its assessment. Mutual Life 
Ins, Co. v. Utter, 34 N. J. Law (5 Vroom) 489, 
494. 


“Rate,” as used in Revenue Law, $ 33, 
providing that the taxation of national bank 
stock shall not be at a greater rate than is 
assessed upon other moneyed capital, etc., 
applies as well to the valuation of the shares 
of the stockholder as to the ratio of tax to be 
levied thereon. Bressler v. Wayne County, 
49 N. W. 787, 789, 32 Neb. 834, 13 L. R. A. 
614. See Coventry County v. Assessor of 
Taxes, 14 Atl. 877, 16 R. I. 240; Crawford y. 
Linn County, 5 Pac. 738, 739, 11 Or. 482. 


RATE OF EXCHANGE. 
See “Current Rate of Exchange.” 


RATE OF INTEREST. 
See “Equitable Rate of Interest.” 


In common acceptation, the expression 
“rate of interest” refers to the percentage or 
amount of interest, and not to the manner of 
computing; and the phrase “rate of interest.” 
in a statute providing that parties might 
agree on any rate of interest, meant the 


RATABLE 


amount of interest, and did not refer to the 
means of computation. Raun v. Reynolds, 
11 Cal. 14, 19. 


RATABLE. 


The word ratable,“ found in the statute 
providing for the distribution of the effects of 
an insolvent national bank, and requiring the 
distribution to be ratable, means on one rule 
of proportion, applicable to all alike. Mer- 
rill v. National Bank, 19 Sup. Ct. 360, 371, 
173 U. S. 131, 43 L. Ed. 640. 


As taxable. 


A ratable estate, within the meaning of 
the tax law, is a taxable estate. State v. 
Camp Sing, 18 Mont. 128, 145, 44 Pac. 516, 
§19, 32 L. R. A. 635, 56 Am. St. Rep. 551. 


“Ratable estate,“ as used in Gen. St. e. 
19, providing that every person whose ratable 
estate shall be set in the list of the town in 
which he resides at the sum of $3 or upwards 
for five years in succession shall thereby 
gain a settlement in such town, means tax- 
able estate—the real and personal property 
that the Legislature designates as taxable. 
Town of Marshfield v. Town of Middlesex, 
55 Vt. 545, 546. 


The word “ratable,” as used in Gen. 
Laws, c. 46, § 7, requiring a person returning 
an account to make oath before an assessor 
that it contains, to the best of his knowledge 
and belief, a true and full account and valua- 
tion of all his ratable estate, is not equiva- 
lent to the word “taxable.” In re Newport 
Reading Room, 44 Atl. 511, 512, 21 R. I. 440. 


“Ratable,” as used in Pub. St. e. 43, $ 6, 
providing that before assessing a tax the as- 
sessors shall give a notice requiring every 
person to bring into the assessor a true and 
exact account of all his ratable estate, means 
all property that is in its nature capable of 
being appraised, and not simply that which 
is taxable. The words “ratable estate” often 
denote that estate which is to bear its propor- 
tion or rate in taxation. As used in the stat- 
ute, it does not relate to the property actually 
taxed, but to that which is in its nature tax- 
able, and which the assessors rate or value 
in discharging their duty. Coventry County 
v. Assessors of Taxes of Coventry, 14 Atl. 
877, 16 R. I. 240. 


RATABLE POLLS. 


The polls of male aliens above the age of 
16 years are “ratable polls.“ within the 
meaning of the Constitution. Opinion of Jus- 
tices, 7 Mass. 523, 529. 


Within the meaning of the Constitution, 
providing that all public taxes shall be as- 
sessed on the polls and ratable estates in 
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RATIFY 


manner following, namely, each male poll 
from eighteen to seventy years of age will be 
valued at $1.10,” aliens are ratable polls, and 
Hable to be taxed as such. It is reasonable 
that it should be so. They reside within the 
government, and enjoy al! the benefits of its 
protection, and this without being subject to 
some of the burdens imposed upon the citi- 
zens; and it is but just that, for the protec- 
tion thus afforded, they should pay, as an 
equivalent, similar taxes to those assessed 
upon the citizens. Opinion of Justices, 8 N. 
H. 578, 574. 


RATABLY. 


“Ratably,” as used in a will making pro- 
vision for testator’s children, and providing 
that, in case any child should die without is- 
sue, then his or her share should be paid 
ratably to testator’s surviving children, is 
equivalent to the words “pro rata.” Brom- 
bacher v. Berking, 39 Atl. 134, 135, 56 N. J. 
Ed. 251. 


RATES, TAXES, AND DUTIES. 


„Rates, taxes, and duties,” in a lease of 
city property, obligating the lessee to pay the 
rates, taxes, and duties, include an assess- 
ment under the betterment acts, though it is 
local and special. Curtis v. Pierce, 115 Mass. 
186, 187. 


RATING. 


The expression “rate” or “rating,” of 
vessels, as used in policies of assurance, 
means relative state in regard to insurable 
qualities; and where a policy required that 
a vessel should not be below a certain rate, 
as “not below A2,” this rate is not, in the 
absence of agreement to that effect, to be 
established by the rating register alone of 
the office making the insurance, but may be 
established by any kind of evidence which 
shows what the vessel’s condition really was. 
Insurance Cos. v. Wright, 68 U. S. (1 Wall.) 
456, 472, 17 L. Ed. 505. 


RATIFY. 


To ratify is to give validity to the act of 
another, and implies that the person or body 
ratifying has at the time power to do the 
act ratified. A ratification is, in its effect 
upon the act of an agent, equivalent to the 
possession by him of a previous authority. 
It operates on the act ratified in the same 
manner as though the authority of the agent 
to do the act existed originally. It follows 
that a ratification can only be made when 
the party ratifying possesses the power to 
perform the act ratified. Norton v. Shelby 
County, 6 Sup. Ct. 1121, 1130, 118 U. S. 425, 
30 L. Ed. 178. 


RATIVY 


To ratify is to give sanction and validity 
to something done witbout authority by one 
individual on behalf of another. Ratification 
may be expressed or implied. When there 
is no express ratification, the facts and cir- 
cumstances from which a ratification may be 
inferred must be such as are inconsistent 
with a different intention. Heyn v. O’Ha- 
gen, 26 N. W. 861, 863, 60 Mich. 150. 


The word “ratify” means fo make valid; 
to confirm; to sanction. In legal phrase, 1t 
usually means to approve or confirm by a 
principal what has been done by an agent or 
one assuming to act for another. Laws 1879, 
p. 47, authorizes the municipal authorities of 
any city to contract with water companies 
for a supply of water, and provides that such 
contract shall have no binding force until 
submitted to a vote of the qualified electors, 
and ratified by a two-thirds majority. Held, 
that the requirement as to ratification does 
not require that the contract be submitted 
after it has been accepted by the water com- 
pany, but it may be ratified by the people be- 
fore such acceptance. City of Lexington ex 
rel. Price v. Lafayette County Bank, 65 S. 
W. 943, 945, 165 Mo. 671. 


The terms adopt“ and “ratify” are prop- 
erly applicable only to contracts by a party 
acting or assuming to act for another. The 
latter may then adopt or ratify the act of 
the former, however unauthorized. To adop- 
tion or ratification there must be some rela- 
tion, actual or assumed, of principal and 
agent. Hence it is held that the board of 
trustees of a civil town, having no authority 
to levy a tax for a special school fund, but 
which has in fact levied such a tax, cannot 
have such unauthorized levy adopted or rati- 
fled by the board of trustees of the school 
town. Shepardson v. Gillett, 31 N. E. 788, 
789, 133 Ind. 125. 


The words “ratify” and “approve” are 
not, in their abstract meaning, the equiva- 
lents of such terms as “to adopt” or “to in- 
corporate into,” and, where a statute is rati- 
fied and approved by a constitutional amend- 
ment, it is not necessarily embodied into the 
Constitution, but may have been thereby 
simply validated and made constitutional; 
remaining still nothing more than mere val- 
id legislation. State ex rel. Saunders v. 
Kohnke, 33 South. 793, 801, 109 La. 838. 


“Ratified, confirmed, and made valid,” 
as used in St. 1863, c. 338, declaring that “the 
acts and doings of cities and towns in pay- 
ing and agreeing to pay bounties and recruit- 
ing expenses for soldiers already furnished 
by them are hereby ratified, confirmed, and 
made valid,” only applies to past acts or 
doings of cities and towns in paying or agree- 
ing to pay bounties or recruiting expenses, 
and does not apply to future acts of the same 
character. Barker v. Inhabitants of Chester- 
field, 102 Mass. 127, 128. 
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RATIFICATION. 


See “Implied Ratification”; “Subsequent 
Ratification.” 


Webster defines “ratification” to be the 
act of giving sanction and validity to some- 
thing done by another, as the ratification of 
a treaty. Carter v. Pomeroy, 30 Ind. 438. 
441. 


A ratification is the adoption of a pre- 
viously formed contract. Ordinarily ratifica- 
tion, like a contract, includes within it an 
intention. Gallup v. Fox, 30 Atl. 756, 757, 
64 Conn. 491. 


Ratification is the adoption of a con- 
tract made on behalf of some one whom we 
did not authorize, which relates back to the 
execution of the contract, and renders it ob- 
ligatory from the outset. Reid v. Field, 1 8. 
E. 395, 399, 83 Va. 26. 


A ratification, when fairly made, will 
have the same effect as an original authority 
has, to bind the principal, not only in regard 
to the agent himself, but in regard to third 
persons; and the ratification relates back to 
the inception of the transaction, and has a 
complete retroactive efficacy. Ruffner v. 
Hewitt, 7 W. Va. 585, 604, 605. 


Ratification is equivalent to antecedent 
authority. Lorab v. Nissley, 27 Atl. 242, 156 
Pa. 329; Bell v. Borough of Waynesboro, 45 
Atl. 930, 931, 195 Pa. 299; Municipal Security 
Co. v. Baker County, 54 Pac. 174, 178, 33 Or. 
338; Story v. Maclay, 13 Pac. 198, 201, 6 
Mont. 492. 


Ratification bears upon the act ratified 
in the same manner as though the authority 
of the agent to do the act existed originally. 
It follows that the ratification can only be 
made when the party ratifying possesses 
power to perform the act ratified. Bell v. 
Borough of Waynesboro, 45 Atl. 930, 931, 195 
Pa. 299. 


Ratification is where a person adopts a 
contract made on his behalf by another with- 
out his authority, and requires that the agent 
must have contracted as agent, and not on 
his own account. Backhaus v. Buells, 73 
Pac. 342, 344, 43 Or. 558. 


Burrill, in his Law Dictionary, says that 
ratification is the confirmation of a previous 
act done either by the party himself or by 
another; that it the confirmation of a jus- 
tifiable act. First Nat. Bank v. Drake, 29 
Kan. 311, 324, 44 Am. Rep. 646 (quoting Bouv. 
Law Dict.; Burr. Law Dict.). 


“Ratification” means the adoption by a 
person, as binding upon himself, of an act 
done in such relations that be may claim it 
as done for his benefit, although done under 
such circumstances as would not bind him 
except for his subsequent assent. Town of 
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Ansonia v. Cooper, 33 Atl. 905, 907, 66 Conn. 
184. 


“Ratification” is the approval, by act, 
word, or conduct, of that which was attempt- 
ed (of accomplishment), but which was im- 
properly or unauthorizedly performed in the 
first instance. Hartman v. Hornsby, 142 
Mo. 368, 44 S. W. 242, 244. 


The doctrine of ratification proceeds on 
the theory that there was no previous au- 
thority, and that the relation of principal and 
agent did not in fact exist, but implies it 
from the acts and conduct of the parties, and, 
when so implied, is equivalent to previous au- 
thority, and results as effectively to establish 
the relation of principal and agent as if the 
agency had been authorized in the beginning. 
Ballard v. Nye, 72 Pac. 156, 159, 138 Cal. 588. | 


Ratification, when fairly made, will have 
the same effect as an original authority has 
to bind a principal not only in regard to the 
agent himself, but in regard to third persons. | 
In short, the act is treated throughout as if. 
it were originally authorized by the principal, | 
for the ratification relates back to the time 
of the inception of the transaction, and has a 
complete retroactive efficacy. Shuenfeldt v. 
Junkermann (U. S.) 20 Fed. 357, 359. 


Ratification is an agreement to adopt an 
act performed by another for one’s use, and 
is either express or implied. Bouv. Law 
Dict. Ratification can only be express, or 
by acts and conduct inconsistent with any 
other hypothesis than that he approved and 
Intended to adopt what had been done in his 
name. Hatton v. Stewart, 70 Tenn. (2 Lea) 
233, 235 (citing 1 Daniel, Neg. Inst. § 317). 


It is beyond controversy that the ratifica- 
tion by the alleged principal of a contract 
made by another, who assumed in that re- 
gard to act as the former’s agent, is an adop- 
tion of the contract by such principal, and 
subjects him to liability thereunder, the same 
as if the contract had been sanctioned by him 
at its inception. Henry Hess & Co. v. Baar, 
35 N. T. Supp. 687, 688, 14 Misc. Rep. 286. 


The use of the term “ratification” in an 
instruction on the question of the ratifica- 
tion by a bank of the illegal act of its cash- 
ler, so as to bind the bank, and render it li- 
able for the cashier’s act, without expressly 
defining the term “ratification,” was not ob- 
jectionable, since the word was not a word of 
rare use, nor was it also a technical term ap- 
plicable to any branch of learning or science, 
but was a word in common use and common- 
ty understood, and was applicable to the 
case, and, as used in the instruction, it was 
used in its usual and ordinary acceptation 
D mean “acceptance,” etc. Iowa State Sav. 
Bank v. Block, 59 N. W. 283, 284, 91 Iowa, 
490. 


“Ratification” means the adoption by a 
person, as binding on himself, of an act 
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done in such relations that he may claim it 
as done for his benefit, although done under 
such circumstances as would not bind him, 
except for his subsequent assent, as where 
an act was done by a stranger having at the 
time no authority to act as his agent, or by 
an agent not baving adequate authority. 
The acceptance of the results of the act 
with an intent to ratify, and with full knowl- 
edge of all the material circumstances, is a 
ratification. Ratification makes the contract 
in all respects what it would have been if 


the requisite power had existed when it 


was entered into. It relates back to the ex- 


ecution of the contract, and renders it ob- 
_Hgatory from the outset. 


The party ratify- 
ing becomes a party to the contract, and is, 
on the one hand, entitled to all its benefits, 
and, on the other, is bound by all its terms. 
Town of Ansonia v. Cooper, 30 Atl. 760, 762, 
64 Conn. 536; Goodwin v. Town of East 
Hartford, 38 Atl. 876, 884, 70 Conn. 18. 


The requisites and form of ratification 
are prescribed by the Civil Code as follows: 
Section 2309 declares that an oral authoriza- 
tion is sufticient for any purpose, except that 
an authority to enter into a contract required 
by law to be in writing can only be given by 
an instrument in writing. Section 2310 pro- 
vides that a ratification can only be made in 
the manner that would have been neces- 
sary to confer original authority for the act 
ratified, or where an oral authorization 
would suffice by accepting or retaining the - 
benefit of the act with notice thereof. Blood 
v. La Serena Land & Water Co., 45 Pac. 252, 
253, 113 Cal. 221. 


Generally the word “ratification” ex- 
presses the idea of the adoption of the act 
of one who has assumed to be an agent witb- 
out the grant of an antecedent authority. 
In its application to different conditions, le- 
gal accuracy requires the observance of very 
wide differences in the significance of the 
term. There is a marked difference between 
the ratification of the acts of an agent pos- 
sessing a general authority to represent his 
principal, who steps outside the usual limits 
of bis business, or the adoption of what has 
been done by one having a special authority, 
which he has exceeded in the terms of the 
engagement into which he had entered, 
which might otherwise have been deemed 
authorized, or the liability incurred by the 
principal, who has permitted another to be 
misied by the conduct of his agent, and who 
has received the benefits of the transac- 
tion, or suffered injury to come to the other, 
whereby be is estopped, and the case of a 
ratification of a completed act, performed by 
one without authority, where the failure to 
repudiate worked no injury, and the princi- 
pal has not accepted or received any ben- 
efit from the transaction. Where one assum- 
ing to act as agent without authority signs 
another's name as surety on a bond, mere 
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silence on the part of the person whose 
name is so signed, after receiving informa- 
tion of the act, is not of itself a ratification, 
since his failure to repudiate works no in- 
jury. Smyth v. Lynch, 43 Pac. 670, 675, 7 
Colo. App. 383. 


Adoption distinguished. 


In reference to the adoption and ratifica- 
tion of a contract, there is, in their primary 
significance, a manifest distinction between 
the two. The one signifies to take and re- 
ceive as one’s own that with reference to 
which there existed no prior relation, either 
colorable or otherwise; while the other is a 
confirmation, approval, or sanctioning of a 
previous act or an act done in the name or 
on behalf of the person ratifying, without 
sufficient or legal authority; that is to say, 
the confirmation of a voidable act. But as 
relating to contracts, some lexicographers 
treat them as synonymous. Thus, when a 
person affirms a voidable contract, or rati- 
fies a contract made by his agent beyond his 
authority, he is said to adopt it. And a cor- 
poration will be bound by contracts made on 
its behalf by promoters before organization, 
if, after it is organized, with full knowledge 
of all the facts, it assumes the contract, and 
agrees to pay the consideration or accept- 
ance, and retains the benefit, whether such 
act is called “adoption” or “ratification.” 
Schreyer v. Turner Flouring Mills Co., 43 
Pac. 719, 720, 29 Or. 1. 


Confirmation distinguished. 
See “Confirm—Confirmation.” 


As consent. 
See “Consent.” 


Consideration. 


A ratification is not a contract, but is 
merely an adoption of one previously made 
in the name of the ratifying party, and re- 
quires no consideration. Wilson v. Hayes, 
42 N. W. 467, 471, 40 Minn. 531, 4 L. R. A. 
196, 12 Am. St. Rep. 754. 


Contract in ratifier’s behalf. 


“Ratification” means adoption of that 
which was done for and in the name of 
another. Hence the contract, at its incep- 
tion, must purport to be the contract of the 
principal. It is not sufficient to constitute 
ratification that the contract may have in- 
ured to the benefit of a person sought to 
be charged as principal. Minnich v. Darling, 
36 N. E. 173, 175, 8 Ind. App. 539. 


Ratification is only effected when the act 
is done by a person professedly acting as the 
agent of the party sought to be charged. 
Mitchell v. Minnesota Fire Ass’n, 51 N. W. 
608, 609, 48 Minn. 278. 


Where a corporation adopts as its own 
contracts made on its behalf by its promoter, 
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such act does not constitute a ratification 
which relates back to the date of the making 
of the contract by the promoter, but is the 
legal effect of the adoption. There cannot 
be a ratification of a contract which could 
not have been made binding on the ratifier 
at the time it was made. McArthur v. Times 
Printing Co., 51 N. W. 216, 48 Minn. 319, 31 
Am. St. Rep. 653. 


Correction of defects. 


Ratification is, in general, the adoption 
of a previously formed contract. A mere 
ratification cannot, of course, correct any de- 
fects in the terms of the contract. Negley v. 
Lindsay, 67 Pa. (17 P. F. Smith) 217, 228, 5 
Am. Rep. 427. 


Extent. 


Where a ratification is established as to 
a part of a transaction, it operates as a rat- 
ification of the whole of that particular 
transaction. Ruffner v. Hewitt, 7 W. Va. 
585, 604, 605. 


Formality. 


“Ratification” is equivalent to original 
authority, and, where a statute requires the 
original authority to be in writing, on prin- 
ciple the ratification must also be. Long v. 
Poth, 37 N. Y. Supp. 670, 672, 16 Misc. Rep. 
85. 


Knowledge. 


Ratification is an act with knowledge, 
and must be unequivocal in its character. 
Harris v. Tumbridge (N. Y.) 8 Abb. N. C. 
291, 299 (citing Hays v. Stone IN. T.] 7 Hill, 
132). 


Ratification refers to a past act or trans- 
action. It would strain the doctrine of rati- 
fication to hold that a person had ratified or 
adopted the unauthorized act of another, of 
which he had no information. First Nat 
Bank v. Allen, 14 South. 335, 337, 100 Ala. 
476, 27 L. R. A. 426, 46 Am. St. Rep. 80. 


Ratification is in the nature of a con- 
tract. It is the adoption of, and assent to be 
bound by, the act of another. There can be 
no ratification unless there is previous 
knowledge of all the facts and circumstan- 
ces attending the act to be ratified. Herring 
v. Skaggs, 73 Ala. 446, 454, 455. 


Ratification presumes the existence of 
knowledge of all the facts, and one not in- 
formed of the whole transaction is not in a 
position to ratify the same. Hommel v. 
Meserole, 45 N. Y. Supp. 407, 409, 18 App. 
Div. 106; King v. Mackellar, 16 N. E. 201, 
203, 109 N. X. 215; Beck v. Donohue, 57 N. 
Y. Supp. 741, 742, 27 Misc. Rep. 230. 


Knowledge of all material facts and cir- 
cumstances is an essential element to an 
effective ratification. Without such knowl 
edge, the adoption of the acts of an unaw 
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thorized agent, or one who has exceeded his | from acts or conduct which constitute an es- 


authority, will not bind the principal; but, 
on the contrary, if he has given his assent 
while in ignorance of the facts of the case, 
he may, on being informed, disapprove the 
unauthorized transaction. 1 Am. & Eng. 
Enc. Law (2d Ed.) 1189; Shull v. New Bird- 
sall Co., 86 N. W. 654, 656, 15 S. D. 8. 


Ratification presupposes a knowledge of 
the thing ratified. A corporation may ratify 
an unauthorized transaction of its agent, 
either by the unanimous acquiescence of the 
shareholders, or by a vote of the majority, if 
the transaction is of such a character that 
the majority might have authorized it at the 
outset. San Diego, O. T. & P. B. R. Co. v. 
Pacific Beach Co., 44 Pac. 333, 336, 112 Cal. 
53, 33 L. R. A. 788 (citing Mor. Priv. Corp. 
(2d Ed.] § 525). 


A ratification is the affirmance and ap- 
proval of an act; giving sanction and valid- 
ity to something done by another. Whether 
there is a ratification is a question of fact. 
Before a person can be said to have ratified 
an act, it is absolutely necessary that he 
should know the character of such act, be- 
fore ratification could be made. Hull v. 
_ Young, 30 S. O. 121, 123, 8 S. E. 695, 8 L. 
R. A. 521. 


Presumption. 


Long acquiescence, with a full knowl- 
edge of the situation, amounts to a ratifi- 
cation, and bars the right to recover. Egan 
v. Grece, 45 N. W. 74, 77, 79 Mich. 629. 


Ratification of a past and completed 
transaction, into which an agent has entered 
without authority, is a purely voluntary 
act on the part of the principal. Combs v. 
Scott, 94 Mass. (12 Allen) 493; Greenfield 
Bank v. Crafts, 84 Mass. (2 Allen) 269. If, 
however, one is acting in the execution of a 
general power, but in a mode not sanctioned 
by its terms, and if any benefit comes to the 
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principal from the act, ratification may be 


presumed pretty quickly from lapse of time 
with the knowledge of the circumstances. 
Brown v. Henry, 52 N. E. 1073, 1074, 172 
Mass. 559. 


Ratification 1s when a person assumes 
in good faith to act as agent for another in a 
given transaction, but acts without author- 
ity. Whether the relation of principal and 
agent does or does not exist between them, 
the person in whose behalf the act was 
done, upon being fully informed thereof, 
must within a reasonable time disaffirm the 
act, at least in cases where his silence might 
operate to the prejudice of innocent parties, 
or he will be held to have ratified such un- 
authorized act. Heyn v. O'llagen, 26 N. W. 
861, 864, 60 Mich. 150 (citing rule in Save- 
land v. Green, 40 Wis. 431, 438). 


“Ratification,” strictly speaking, means 
adoption, but it is sometimes said to result 


toppel. Where a landowner instructed her 
agent to sell certain lands, and the agent 
employed a broker to sell the lands, without 
being authorized to do so, who effected a 
sale, and the landowner signed the contract 
for such sale without knowing the broker's 
connection therewith, but was afterwards 
informed that the broker claimed compen- 
sation, and the purchaser offered to release 
the owner if she was dissatisfied with the 
terms of the sale, her voluntary execution of 
the deed to the purchaser, but without ac- 
knowledging her liability to the broker or 
promising to pay him, was not a ratification 
of the act of the agent, so as to make her lia- 
ble for the compensation for the broker. 
Williams v. Moore, 58 S. W. 953, 956, 24 
Tex. Civ. App. 402. 


The act relied on as a ratification must 
amount to a promise or undertaking to pay 
the debt. Where an infant bought goods 
that were not necessaries, and, three days 
before he became of age, the vendors, in an 
action against him for the price, attached the 
goods, which remained in the hands of the 
attaching oflicer at the time of the trial of 
the action, the fact that defendant gave no 
notice to plaintiffs, after he became of age, 
of his intention not to be bound by the con- 
tract of sale, did not amount to a ratifica- 
tion thereof. Smith v. Kelley, 54 Mass. (13 
Metc.) 309. 


To raise the presumption of ratification, 
slight circumstances and small matters will 
sometimes suffice. Story, Ag. § 253. Author- 
ity to do the act is presumed from subsequent 
acts of assent and acquiescence. One act 
from which the acquiescence of the principal 
may be presumed is from his action in treat- 
ing the transaction as his own. There is 
no necessity for a positive or direct con- 
firmation on his part of the acts of the agent. 
The ratification may arise by implication 
from the acts or proceedings of the principal 
in pais. Byrne v. Doughty, 18 Ga. 46, 53. 


Unauthorised act presupposed. 


The word “ratification” involves the idea 
of a previous assumption by the doer of the 
character of agent for the ratifier. It pre- 
supposes the act to be done for another, but 
without competent authority from him; and 
where a suit was brought by a husband and 
wife for personal injury to the wife, and the 
wife died, and the husband prosecuted the 
suit, his action was not susceptible of rati- 
fication by her administrator. Saltmarsh v. 
Town of Candia, 51 N. H. 71, 76. 


Silence. 


Mere silence in relation to a libel pub- 
lished over one’s signature, and a failure to 
disavow it to the injured party within a 
reasonable time after knowledge of the pub- 
lication, does not amount to a ratification, 


RATIFICATION 


as a matter of law. Dawson v. Holt, 79 
Tenn. (11 Lea) 583, 587, 47 Am. Rep. 312. 


Long acqulescence, without objection and 


even silence of the principal, will in many | 


cases amount to a conclusive presumption 
of the ratification of an unauthorized act, 
especially where such acquiescence is other- 
wise not to be accounted for. Ruffner v. 
Hewitt, 7 W. Va. 585, 604, 605. 


RATIHABITIO. 


“Ratihabitio” is defined as the act of 
assenting to what has been done by another 
in one’s name. Saltmarsh v. Town of Can- 
dia, 51 N. H. 71, 76 (citing Broom, Leg. Max. 
833). 


“Ratihabitio priori mandato sequipara- 
tur” is translated as follows: “A subse 
quent ratification of an act is equivalent to 
a prior authority to perform such act.” It is 


now an element in the jurisprudence of 
every civilized nation. Palmer v. Yates, 5 N. 
Y. Super. Ct. (8 Sandf.) 137, 151. 


RATIO. 


“Ratio” is variously defined to be the 
relation between two magnitudes of the 


same kind; the relation between two similar | 


the rela: Gelbke, 64 N. E. 1058, 1060, 198 Ill, 865. 


magnitudes in respect to quantity; 
tion between two similar quantities in re- 
spect to how many times one makes so many 
times the other; 
pressed by the division of one quantity by 
the other, or by the factor that, multiplied 
into one, will produce the other; relative 
amount; proportion. In re Klock, 30 App. 
Div. 24, 41, 51 N. Y. Supp. 897. 


Where a payment is to be made accord- 


ing to a certain ratio, the word “ratio” im- 
ports a payment to such certain persons in 


certain proportions. Shattuck v. Balcom, 49 
N. E. 87, 90, 170 Mass. 245. 


RATIO IMPERTINENS. 


Ratio impertinens is an impertinent rea- 
son; 
to the question. 
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especially the relation ex- 


that is, an argument not pertaining ' 
Wilmington & W. R. Co. 


RAVINE 


ly found in the books than “rational,” bat 
it is more the result of habit and convenience 
than because of any inherent or substantial 
difference in their meaning. State v. Leeh- 
man, 49 N. W. 3, 5, 2 S. D. 171. 


RATIONAL DOUBT. 


A “rational doubt” is equivalent, in an 
instruction, to “reasonable doubt.” Shipp 
v. Commonwealth, 10 S. E. 1065, 1066, 86 Va. 
746. 


A rational doubt which should result in 


acquittal of an accused is a doubt as to 
all or any one of the constituent elements 


essential to legal responsibility or punish- 
able guilt, and, unless they all concur, ac- 
quittal is the legal consequence. Smith 
v. Commonwealth, 62 Ky. (1 Duv.) 224, 228. 


RATIONAL INTENT. 
\ 


a maxim borrowed from the Roman law, and 


A rational intent is one founded on rea- 


son, as a faculty of the mind, and opposed 


to an irrational purpose. Thus, under a pol- 
icy declaring that the company should not 
be Hable for the death if it should be by 
his own suicidal act, sane or insane, an 
instruction that, to render that company not 
liable, the insured must have formed a ra- 


tional intent to take his own life, would 


destroy the defense, and was erroneous. 
Supreme Lodge Order Mutual Protection v. 


RATIS. 


The word “ratis,” in the Roman law, 
answers properly to our word “raft.” Raft 
of Cypress Logs (U. S.) 20 Fed. Cas. 169, 
170. 


RATTOONS. 


Rattoons are the shoots which spring 
up in the following years from the roots 
from which sugar cane has been cut and 
recut for sugar in the two years succeeding 
the first cutting, after which it is usual to 
plant the ground anew. Viterbo v. Fried- 
lander, 7 Sup. Ct. 962, 976, 120 U. S. 707, 


v. Board of Railroad Com'rs (U. S.) 90 Fed. 30 L. Ed. 776. 


33, 34. 


RATIO PERTINENS. 


Ratio pertinens is a pertinent reason; 
that is, a reason pertaining to the question. 
Wilmington & W. R. Co. v. Board of Rail- 
road Com’rs (U. S.) 90 Fed. 33, 34. 


RATIONAL 


Webster gives “rational” as a synonym of bridges across streams. 


RAVINE. 


A ravine is a long, deep, and narrow hol- 
low worn by a stream or torrent of water; 
a long, deep, and narrow bollow or pass 
through mountains; hence the presence of 
water, at least occasionally, is almost in- 
separable from the idea of a ravine, and 
authority to construct a bridge across it is 
given by an act authorizing the construction 
Long v. Boone 


for “sane.” “Sanity” is a term more frequent- | County, 36 Iowa, 60, 65. 
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As carnally know. 


Under a statute which, in defining rape, 
uses the terms “carnal knowledge,” and 
does not use the term “ravish,” an indict- 
ment charging that defendant did “then and 
there ravish and have carnal of the said” 
female was not insufficient because of 
the omission of the word “knowledge” after 
the word “carnal,” as the defect was sup- 
plied by the word “ravish.” This word, at 
common law, included the idea that the 
party charged, forcibly and against the will 
of the woman, had carnal knowledge of the 
female, and is equivalent to the words ‘“car- 
nal knowledge.” Fields v. State, 46 S. W. 
814, 815, 39 Tex. Cr. R. 488. 


An indictment for rape is not duplic- 
itous in using the words “ravish” and “car- 
nally know” in connection with the allega- 
tion of the age of the female as being under 
15 years, as they charge two separate and 
distinct kinds or rape—tbhat with force and 
that without force—Buchanan v. State, 52 
S. W. 769, 41 Tex. Cr. R. 127. 


The word “ravish,” as used in indict- 
ments for rape, persupposes force in carnal 
knowledge, but the term “carnally know” 
does not charge force; and, where an in 
dictment alleges that the accused did “rav- 
ish and carnally know“ a party under 15 
years of age, the prosecution can be success- 
fully maintained by proving force, or not, 
according to the proof of the case. McAvoy 
v. State, 51 S. W. 928, 929, 41 Tex. Cr. R. 
56. 


RAVISH. 


See “Forcibly Ravishing.” 


“Ravish,” from the Latin word “rapuit,” 
imports the use of force, and an indictment 
for rape, charging that the defendant rav- 
ished a certain female against her consent, 
sufficiently alleges the crime, without an 
express allegation of the use of force. Com- 
monwealth v. Fogerty, 74 Mass. (8 Gray) 
489, 490, 69 Am. Dec. 264. 


In an indictment, a charge that the de- 
fendant “did ravish” is equal to an alle- 
gation that rape was effected by force and 
against the consent of the female, the word 
“ravish” being equal to, and of the same im- 
port with, having carnal knowledge by 
force. Elschlep v. State, 11 Tex. App. 301, 
302, 303; Gibson v. State, 17 Tex. App. 574, 
577; Williams v. State, 1 Tex. App. 90, 92, 
28 Am. Rep. 399. 


All the authorities concur that the word 
“ravish” is indispensable in an indictment 
for rape. State v. Marsh, 43 S. E. 828, 829, 
132 N. C. 1000. 


The term “ravish” has always been held 
necessary in an indictment for rape, and no 
other word, nor any circumlocution, would 
answer the purpose. The words “felonious- 
ly did ravish, and carnally know,” imply that 
the act was done forcibly and against the 
will of the woman. People v. Quinn (N. Y.) 
1 Cow. Cr. R. 301, 303 (citing Bouv. Law 
Dict.). 


An indictment charging rape, and alleging 
that defendant “feloniously did ravish and 
carnally know” the woman, is sufficient, 
without stating that the act was committed 
“forcibly and against her will.” The word 
“ravish” implies force and violence in the 
man, and want of consent in the woman. 
Harman v. Commonwealth (Pa.) 12 Serg. & 
R. 69, 70; Rookey v. State, 38 Atl. 911, 913, 
70 Conn. 104. 


The term “ravish” imports both force 
and resistance, and includes the meaning of 
the phrase “carnally know by force and 
against her will,” and therefore the omis- 
sion of the latter phrase in an indictment 
for rape is harmless, if the former word is 
used, though the phrase is contained in the 
statutory form of indictment. O’Connell v. 
State, 6 Minn. 279, 285 (Gil. 190, 191). 


The word “ravish” or “ravished” is the 
essential word in all indictments for rape, 
and imports not only force and violence 
on the part of the man, but resistance on 
the part of the woman. When, therefore, 
it is charged in an indictment that A. B. 
feloniously ravished C. D., it is but a repe- 
tition to add that he carnally knew her 
forcibly and against her will. O'Connell v. 
State, 6 Minn. 279, 285 (Gil. 190, 191). 


Rape synonymous. 

In Rev. Code 1845, art. 2, § 26, defining 
rape to be, first, carnally to know any fe- 
male child under 10 years of age; or, sec- 
ondly, forcibly ravishing any woman of the 
age of 10 years or upwards, the words “rape” 
and “ravish” are used, as in common par- 
lance, aS synonymous terms, and the only 
difference in the statute between the two 
species of the offense is that the latter con- 
templated force, while the former may con- 
sist in the act of sexual intercourse alona, 
irrespective of actual violence or consent. 
McComas v. State, 11 Mo. 116, 117. 


RAW. 


Hay is a raw or unmanufactured article, 
within Rev. St. § 2516, providing that a duty 
of 10 per cent. ad valorem shall be paid on 
the importation of all raw or unmanufact- 
ured articles. Frazee v. Moffitt (U. S.) 18 
Fed. 584. 


The term “raw or unmanufactured arti- 
cle not enumerated or provided for,” in the 
McKinley tariff act, fixing a duty on such 
articles at 10 per cent., was construed not 
to include natural gas, which was held to 
be a crude mineral, within the meaning of 


RAW 


the latter term in the free list. United States 
v. Buffalo Natural Gas Fuel Co. (U. S.) 78 
Fed. 110, 112, 24 C. C. A. 4. 


Raw material,“ as used in Code, §§ 


189, 193, providing that if any corporation 


carrying on any business in the county of 
A. shall for 30 days fail to pay the furnish- 
ers of any raw material used in the business, 
it shall be Hable to a receivership, etc., is 
not limited to such raw materials as become 
incorporated in the course of manufacture 
with the product involved, but includes coal. 
Hicks v. Consolidated Coal Co., 25 Atl. 979, 
980, 77 Md. 86. 


Straight whiskies are not raw materials, 
under the Dow law, so as to be exempt from 
taxation, though used in making compound 
whiskies and blends. Block v. Lewis, 5 
Ohio S. & C. P. Dec. 370, 5 N. P. 392. 


RAZOR. 


As a weapon, see “Weapon.” 


REACHED. 


See “Next Port Reached.” 


“Reached” means stretched out or forth; 
extended. It does not indicate direction. 
As used in Rev. St. § 3374, providing that 
railroad fare shall always be made that 
multiple of five nearest reached by multi- 
plying the rate by the distance,” it indicates 
the object in closest proximity; closest to 
reach by the least extension or stretching 
forth without reference to direction. Wells 
v. C., C., C. & St. L. Ry. Co., 9 O. C. D. 527, 
530. 


READ. 


“Read and write,” as used in Code Cr. 
Proc. art. 636, providing that it shall be a 
cause of challenge if a juror cannot read 
and write, means read and write the lan- 
guage in which the business of the courts is 
conducted—the English language, and not 
any other language, such as the German. 
Wright v. State, 12 Tex. App. 163, 166. 


As explained. 


A statement in a certificate of the ac- 
knowledgment of a deed stating that, the 
deed being read to her,“ the wife had joined 
in the acknowledgment, was not equivalent 
to the statutory requirement that the deed 
should be fully explained to her. The words 
“the deed being read to her“ might import 
a reading without an understanding. Wat- 
son v. Michael, 21 W. Va. 568, 573. 


As read at length. 
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READILY 


unless the same shall be read on three sep- 
arate days in each house, means read at 
length, and is not satisfied by reading the 
title and a portion of a bill twice, and read- 
ing the whole once. The verb “to read,” in 
all its modes and tenses, when applied to 
bills for acts pending before legislative 
bodies, has not acquired a purely technical 
signification which absolutely excludes its 
ordinary meaning. Weill v. Kenfield, 54 
Cal. 111, 112. 


A constitutional requirement which sim- 
ply declares, in general terms, that à bill 
should be read twice or three times in each 
house before it can be enacted into a law, 
cannot be said to carry with it the necessity 
of reading over each section of the bill at 
each reading, though the word Pill.“ in 
its meaning, covers the proposed legislation 
in its entirety. Saunders v. Board of Liqui- 
dation of City Debt, 34 South. 457, 463, 110 
La. 313. 


READ AS FOLLOWS. 


Where a provision in an act is amended 
by the form “to read as follows,” the in- 
tention is manifest to make the provision 
following a substitute for the old provision, 
and to operate exclusively in its place. It 
is intended to prescribe the only rule to 
govern. Cortesy v. Territory. 32 Pac. 504, 
505, 7 N. M. 89; City of Helena v. Rogan, 
69 Pac. 709, 710, 27 Mont. 135. 


READ LAW. 


“Read law,” as used in a will bequeathing 
a law library to testator’s nephews who may 
read law, while not strictly a technical legal 
term, to which a certain meaning must at- 
tach, to the exclusion of all others, is yet 
an expression which should find its inter- 
pretation in the common understanding of 
lawyers. Among lawyers, “to read law” 
means to take up the study of the law with 
the purpose of being admitted to the bar and 
practicing the profession. Its meaning is 
not confined to a preparatory course. It 
may properly be said to include that reading 
of cases and text-books of which every law- 
yer does more or less after his admission. 
It certainly does not mean to read law- 
books casually for amusement or general in- 
struction, nor in a desultory manner. As 
used by the testator it means “become law- 
In re Benson’s Estate, 82 Atl 654 
169 Pa. 602. 


READILY. 


The word “readily,” according to the dic 
tionaries that are acceptable authority, 
means quickly, speedily, easily (Cent. Dict.); 


„Read,“ as used in Const. art. 4, § 15, at band, immediately, available, convenient, 


providing that no bill shall become a law | handy (Stand. Dict). 


The use of the term 
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READILY 


In an instruction requiring a mine operator 
to use all appliances readily obtadnable, 
known to science for the prevention of ac- 
cidents arising from the accumulation of 
gas or other explosive substances, is not 
erroneous, a8 imposing an unreasonable bur- 
den. Western Coal & Mining Co. v. Ber- 
berich (U. S.) 94 Fed. 329, 334, 36 C. O. A. 
864. 


In an action for injuries alleged to have 
been caused by the absence of sufficient 
lights at or near a ditch of which defend- 
ants had control, the court instructed that, 
to render defendants free from fault, the 
lights must have been such that the ditch 
could have been readily seen. It was held 
that the term “readily seen,” in the connec- 
tion in which it was used in the charge, while 
perhaps not the best or clearest expression 
of the idea, was the equivalent of patent“ 
or “obvious.” Missouri, K. & T. Ry. Co. v. 
Johnson (Tex.) 67 S. W. 769, 771. 


READJUSTED LUMBER. 


In common parlance, “readjusted lum- 
ber” is simply veneering cut with a knife, 
instead of being cut with some one of the 
many kinds of saws used in sawmills. Tal- 
bot v. Fear (U. S.) 89 Fed. 197, 200, 32 C. O. 
A. 186. 


READY. 


“Ready,” as used in Equity Rule 83, 
providing that the master, as soon as his 
report is ready, shall return the same into 
the clerk’s office, means when the report 
is written. Hatch v. Indlanapolls & S. R. 
Co. (U. S.) 9 Fed. 856, 859. 


An averment that a patent and specifi- 
cation are “ready in court to be produced“ is 
equivalent to a profert in its most formal 
terms. Wilder v. McCormick (U. 8.) 29 Fed. 
Cas. 1220, 1221. 


The use of the word “ready” in a charge 
“that if the defendants committed the as- 
sault, and the other defendants were ready, 
if necessary, to aid, assist,” etc., “such oth- 
er defendants were also guilty,” conveys the 
same meaning, in connection with the words 
“aid and assist,” as the expression “for the 
purpose and with the intent to aid and as- 
sist, if necessary.” Webster defines “ready” 
thus: (1) “Prepared at the moment; not 
behindhand or backward when called upon; 
causing no delay for lack of being fitted or 
furnished. (2) Prepared in mind and dispo- 
sition; not reluctant; willing; free; inclin- 
ed; disposed.“ Hence, according to this def- 
inition, if defendant was ready, if necessary, 
to assist, etc., he was prepared at the mo- 
ment; was not reluctant; was willing, free, 
inclined, disposed, if necessary, to assist. 
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State v. Gooch, 16 8. W. 892, 893, 105 Mo. 
392, 398. 


Ready for carge. 


A charter party providing that a ship 
shall be ready for cargo at a certain time 
refers to the condition of.the ship, and not 
to the act of loading; and a ship is ready 
for cargo at the time she comes to anchor in 
the stipulated port, in actual readiness to re- 
ceive cargo. Gill & Fisher v. Browne (U. 8.) 
53 Fed. 304, 397, 3 C. C. A. 573. 


A shipmaster cannot report himself 
ready to receive cargo before he is permit- 
ted by the revenue laws of a port to receive 
it. The expression in the charter party is 
that “the lay days commence from the time 
the master reports himself rendy to receive 
cargo.” They do not commence, however, 
until he has a right to report himself ready, 
and he has no such right until the ship is 
actually ready, and she is not ready as long 
as she is prohibited by law from receiving 
cargo in consequence of the nonperformance 
of certain things to be done on her part, and 
there can be no delay on the part of the char- 
terer until she has been so made ready. 
Pierson v. Ogden (U. S.) 19 Fed. Cas. 682. 


Ready for occupancy. 


A contract whereby a party agreed, for 
a certain price, to move a house, do certain 
work upon it, and to finish said house “ready 
for occupancy,” means that everything shall 
be done on the house which is reasonably 
necessary and proper to make it ready for 
occupation; taking into consideration, in 
determining what should be done, the char- 
acter of the house to be finished. Cunning- 
ham v. Washburn, 119 Mass. 224, 226. 


Ready for sea. 


A regulation in a policy of insurance by 
which the time of clearing was to be deem- 
ed the time of sailing, provided the ship was 
then “ready for sea,“ meant that the ship 
at tbe time of clearing ought to be ready 
for sea in every respect short of heaving the 
anchor. It was not enough that a crew was 
engaged, but the men must be on board. It 
could not have been intended that if the ves- 
sel cleared without being ready for sea, and 
became ready afterwards, it should operate 
as a compliance with the regulation. Gra- 
ham v. Barras, 5 Barn. & Adol. 1011. 


Ready to discharge. 


“Ready to discharge,” within the mean- 
ing of the provision of a bill of lading that 
all goods are to be taken from alongside as 
soon as the vessel is ready to discharge, 
means ready to make a proper discharge, 
and excludes a discharge of fruit when the 
weather is so cold as to freeze it. The Aline 
(U. S.) 19 Fed. 875, 876. 


READY 


The phrase “ready to unload,” in a 
charter party providing that lay days for un- 
loading should commence when the steamer 
was ready to unioad, meant actually ready 
to discharge. New Ruperra S. S. Co. v. 
2,000 Tons of Coal (U. S.) 124 Fed. 937, 938. 


Ready to pay or deliver. 


In actions for breach of covenant for 
the delivery of property, a plea of “ready to 
pay or deliver” is not a sufficient plea of ten- 
der, although the covenantee may not have 
appeared at the specified time and place to 
receive the property, since it does not ap- 
pear from such plea in what manner the cov- 
enantor was ready, or if he had the proper- 
ty at the time and place specified as required 
in order to constitute a tender. Mitchell v. 
Gregory, 4 Ky. (1 Bibb) 449, 452, 4 Am. Dec. 
655 


READY AND WILLING. 


In common sense, the meaning of an 
averment of readiness and willingness in an 
action on a contract, in which the plaintiff 
alleged that delivery of the goods was pre- 
vented by the purchasers’ refusal to accept, 
must be that the noncompletion of the con- 
tract was not the fault of the plaintiff, and 
that they were disposed and able to com- 
plete it, if it had not been renounced by the 
purchaser. Cort v. Ambergate, N. & B. & E. 
Junction Ry. Co., 17 Q. B. 127, 144 


READT-MADE. 


The words “ready-made clothing” will 
not include a garment which has been made 
for a customer at a stipulated price, as used 
in a note payable in ready-made clothing. 
Vance v. Bloomer (N. Y.) 20 Wend. 196, 200. 


READY MONBY. 


A deed of assigament, directing that the 
assigned property be disposed of for ready 
money, means for cash. Cox v. Palmer, 60 
Miss. 793, 798. 


In 1877 plaintiff’s testatrix made her 
will, providing that “I further give and be- 
queath to my beloved husband all the ready 
money I may have either in bank or else- 
where at my decease.” In 1879 she gave to 
defendant, her husband, authority to collect 
a legacy due to her, which he collected in 
1880. From January 1, 1880, until her death, 
the testatrix was of unsound mind and in- 
competent to transact business. The money 
so collected was used by defendant, with his 
own money, in defraying household expens- 
es, and in procuring nurses and medical at- 
tendance for his wife, and none of which re- 
mained at her death. Held, that such mon- 
ey should be included in the term “ready 
money,” as used in the will, and that de- 
fendant was entitled to retain the same; 
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REAL ACTION 


it remaining in his hands as ready money, 
liable to be paid on demand; he holding it 
simply as a depository, and using it sub- 
ject to this liability. Smith v. Burch, 92 N. 
Y. 228, 231. 


Cash in bank. 


“Ready money,” as used by a testator in 
bequeathing to hbis wife all bis ready money, 
npplies to cash balances in the hands of the 
testator’s bankers and of his agent, and div- 
idends of stock due on the testator's death; 
but the rent of a house and the interest of 
a sum due on a mortgage did not pass by the 
bequest. Fryer v. Ranken, 11 Sim. 55. 


“Ready money,” as used in a will be 
queathing a testator’s ready money, com- 
prehended not only cash in the bouse, but 
money of the testator in the hands of his 


banker. Parker v. Marchant, 1 Lounge & 
C. 200, 306. 
REAL. 


See “Chattels Real”; “Things Real.” 


In common law, the term “real” is used 
as relating to land, as distinguished from 
personal property. The word is applied to 
land, tenements, and hereditaments. In civ- 
il law tbe term refers to a thing, whether 
movable or immovable, as distinguished from 
a person. Black, Law Dict. . 


The word “real,” in a deed which recites 
that the grantor granted, assigned, bargain- 
ed, and sold all goods, chattels, and all oth- 
er goods whatsoever, as well real as per- 
sonal, to the grantee, etc., cannot operate 
to extend the grant to land, though it might 
embrace chattels real, such as leasehold es- 
tates, if in the possession of the grantor. 
Ingell v. Nooney, 19 Mass. (2 Pick.) 362, 866, 
13 Am. Dec. 434. 


REAL ACTION. 
Ejectment as, see “Ejectment.” 


A real action is one in which the title 
to real estate is actually brought in ques- 
tion. Crocker v. Black, 16 Mass. 448. 


“Real actions are those brought for the 
specific recovery of lands, tenements, and 
hereditaments. The essential and distin- 
guishing fact that gives the action the char- 
acter of a real action is that it seeks to re- 
cover specifically the land and its posses- 
sion.” Hall v. Decker, 48 Me. 255, 256. 


„Real actions” are defined in 1 Chit. 
Pl. 97, as actions “for the specific recovery 
of real property only, and in which the plain- 
tiff, then called the demandant, claims title 
to lands, tenements, or hereditaments.” In 
such actions the judgment is, if in favor of 
the plaintiff, that he have and recover, or, if 
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against him, that he take nothing; and fer 
defendant, that he have and recover his 
costs. A suit brought pursuant to Rev. St. 
$ 2326 [U. S. Comp. St. 1901, p. 1430], which 
provides that one who has filed in a land 
office an adverse claim to an application for 
patent shall commence proceedings in a 
court of competent jurisdiction to determine 
the question of the right of possession, is a 
purely statutory proceeding, cognizable in 
equity, and is not a real action. Doe v. Wa- 
terloo Min. Co. (U. S.) 43 Fed. 219, 220. 


Real actions are those brought for spe- 
cific recovery of land, tenements, and here- 
ditaments. Trespass quare clausum fregit 
is to be regarded as a personal action, and 
hence may be commenced by trustee process. 
Linscott v. Fuller, 57 Me. 406, 408. 


REAL ESTATE. 


See “Productive Real Estate“: “Real 
Property.” 

Action for recovery of, see “Action for 
the Recovery of Real Estate.” 

All my real estate, see All.“ 

All real estate, see All.“ 


REAL ESTATE BROKER. 


A real estate broker is a person who, for 
commission or other compensation, is en- 
gaged in the selling of, or negotiating sales 
of, real estate belonging to others. Buckley 
v. Humason, 52 N. W. 385, 386, 50 Minn. 
195, 16 L. R. A. 423, 36 Am. St. Rep. 637; 
Latta v. Kilbourn, 14 Sup. Ct. 201, 208, 150 
U. 8. 524, 37 L. Ed. 1169. 


Real estate brokers are brokers who ne- 
gotiate the sale or purchase of real property. 
They are a numerous class, and, in addi- 
tion to the above duty, sometimes procure 
loans on mortgaged security, collect rents, 
and attend to the letting and sale of houses 
and land. City of Little Rock v. Barton, 33 
Ark. 436, 444. 


Section 215 of an ordinance of Chicago 
passed June 11, 1897, defines a real estate 
broker as one who, for a commission or other 
compensation, is engaged in the selling of, 
or who negotiates sales of, real estate be- 
longing to others, or obtains or places loans 
for others on real estate. Banta v. City of 
Chicago, 50 N. E. 233, 235, 172 III. 204, 40 
L. R. A. 611. i 


Those who hold themselves out to the 
public as such, generally having offices or 
places of business, the character of which 
is indicated by clear and unmistakable evi- 
dence, are engaged in the business or occupa- 
tion of real estate brokers, within the mean- 
ing of an act providing for the licensing of 
such brokers. Chadwick v. Collins, 26 Pa. 
(2 Casey) 138, 139. 


One who, while engaged in other busi- 
ness, negotiates a sale of land for another, 
is entitled to compensation, even though he 
has no license, and though there is in the 
city where the transaction occurred an or- 
dinance declaring it unlawful to exercise 
within the city the business of real estate 
broker without a license therefor, since ef- 
fecting a single sale does not constitute the 
exercise of the business of real estate broker- 
age, or constitute the person effecting such 
sale a real estate broker, within the mean- 
ing of the ordinance declaring a real estate 
broker to be one who, for commission or 
other compensation, is engaged in selling 
or negotiating sales of real estate belonging 
to others. O'Neill v. Sinclair, 39 N. E. 124, 
125, 153 III. 525. 


It is held in New York that the tenth sec- 
tlon of the statute of frauds in that state, 


Real actions are those which concern 
the realty only, by which the demandant 
claims title to have any lands or tenements, 
rents, or other hereditaments, in fee simple, 
fee tall, or for life. Dower is an estate for 
life created by law. An action for the re- 
covery of dower is a real action. Kidder v. 
Blaisdell, 45 Me. 461, 466. 


REAL ADVANCEMENT. 


Real advancements differ from the gen- 
eral term “advancements” only in that they 
consist of portions of the parent’s real es- 
tate. Williams v. Stonestreet (Va.) 8 Rand. 
559, 561. 


REAL COST, 


“Real cost,” as used in 1 Stat. 677, e. 22, 
§ 68, providing that the valuation of imports 
made by the collector shall not, in case of a 
Prosecution for forfeiture, exclude other proof 
of the real cost of the goods at the place of 
exportation, means “the true and real price 
paid for the goods upon a genuine, bona fide 
purchase.” United States v. Sixteen Pack- 
ages (U. 8.) 27 Fed. Cas. 1111, 1113. 


REAL COVENANT. 


Covenants real are of two kinds: First, 
where a man binds himself to pass a real 
thing; and, second, where the covenant runs 
With the land. Chapman v. Holmes’ Ex’rs, 
10 N. J. Law © Halst.) 20, 26. 


A covenant to pay off a certain mortgage 
on real estate is not a real covenant running 
with the land, but a mere personal cov- 
enant. Skinner v. Mitchell, 48 Pac. 450, 452, 
5 Kan. App. 366. 


REAL DANGER. 


Real danger is a danger such as is man- 
rds to the physical senses. Allen v. State, 
8. W. 187, 189, 24 Tex. App. 216. 
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REAL PARTY IN INTEREST 


which provides that no broker or real estate | Adams, 71 S. W. 580, 582, 30 Tex. Civ. App. 
agent selling lands on account of the owner | 615 (citing McCullough v. Hitchcock, 42 Atl, 
shall be entitled to receive any commission | 81, 71 Conn. 401); Halsey v. Monteiro, 24 


for such sale unless the authority for selling 


S. E. 258, 259, 92 Va. 581. This is true 


is in writing, signed by the owner or his, whether the authority of the broker is con- 


authorized agent, applies to any person who 
acts as broker or real estate agent in the 
very transaction out of which the claim for 
compensation arises, even though his cus- 
tomary business was the practice of law. 
Stout v. Humphrey, 55 Ati. 281, 282, 69 N. J. 
Law, 436. oa 


A real estate broker is one employed to 


negotiate the sale of real property. His con- 
tract is complete when he has found a pur- 
chaser who is willing and able to buy on the 
terms specified, or will respond to damages, 
and has executed a valid written contract to 
that effect. Brauckman v. Leighton, 60 Mo. 
App. 38, 42. 


A real estate broker is one who negoti- 
ates the sale of real property. His business 
generally is only to find a purchaser who 
is willing to buy the land on the terms fixed 
by the owner. He has no authority to bind 
the principal by signing a contract of sale. 
McCullough v. Hitchcock, 42 Atl. 81, 71 Conn. 
401. 


“A real estate agent is a person who, 
generally speaking, is engaged in the busi- 
ness of procuring purchasers or sales of 
lands for third persons upon a commission 
contingent upon success. He owes no af- 
firmative duty to his client, is not liable to 


him for negligence or failure, and may recede . 


from his employment at will without notice. 
On the other hand, courts almost unanimous- 
ly unite in holding that, in case of an or- 
dinary employment to sell, when he has pro- 
cured a party able and willing to buy upon 
the terms demanded by his principal, and 
has notified him of the purchaser's readi- 
ness to buy, the agent’s work is ended, and 
he is entitled to his commission. It is not 
his duty to procure a contract or to make 
one, and he is not in default if he fails to 
do either. Therefore ordinarily it is not 
within the contemplation of the owner and 
agent, where property of this character is 
placed in the hands of the latter for sale, 
that he shall, without consultation with his 
client, execute a contract.” Carstens v. 
McReavy, 25 Pac. 471, 1 Wash. St. 359. A 
sale of real estate involves the adjustment 
of many matters besides the fixing of the 
price. The delivery of the possession has 
to be settled, generally the title has to be 
examined, and the conveyance, with its cov- 
enants. is to be agreed upon and executed by 
the owner. For obvious reasons, these du- 
ties are not within the authority of a real 
estate agent, and others which might be 
suggested make it a wise provision of the 


law which withholds from a real estate agent 


any implied authority to sign a contract of 
sale on behalf of the principal. Donnan v. 


firmed by writing or by parol. Brandrup v. 
Britten, 92 N. W. 453, 454, 11 N. D. 376. 


REAL ESTATE BUSINESS. 


See Regular Real Estate Business.“ 
As trade, see Trade.“ 


REAL OBLIGATION. 


When obligations are attached to im- 
movable property, they are called “real ob- 
ligations.” Civ. Code La. 1900, art. 2010. 


REAL PARTY IN INTEREST. 


Assignee. 


One to whom a bond was assigned by 
his debtor as collateral security is the “real 
party in interest,“ within the meaning of 
the New York Code of Procedure, § 111, 
| providing that “every action must be prose- 
cuted in the name of the real party in in- 
terest, except as otherwise provided,” and 
the proper person to bring action on such 
bond. Chew v. Brumagen, 80 U. S. (13 
Wall.) 497, 504, 20 L. Ed. 663. 


Under the statute requiring suits to be 
brought in the name of the real party in in- 
| terest, a judgment in favor of the assignor 
of a note, to the use of the assignee, should 
be arrested; the suit not having been brought 
by the real party in interest. Hutchings v. 
Weems, 35 Mo. 285, 286. 


Gen. St. § 3026, reads, “Every action 
shall be prosecuted in the name of the real 
party in interest, except as otherwise pro- 
vided for in this act.” The only interpre- 
tation that can be placed upon this section 
of the statute is that whenever a thing in 
action, transferable by law, is absolutely as- 
signed, so that the ownership passes to the 
assignee without conditions or reservations, 
and the legal title or equitable claim is fully 
vested in him, he is the real party in in- 
terest, and must sue in his own name. 
Gruber v. Baker, 23 Pac. 858, 861, 20 Nev. 
453, 9 L. R. A. 302. 


Under Acts 184849, providing that every 
civil action must be prosecuted in the name 
of the “real party in interest,” the assignee 
to whom a promissory note has been assign- 
ed for collection is the real party in interest, 
and may sue thereon in his own name 
Webb v. Morgan, 14 Mo. 429, 430. 


Where a statute of a state, applicable 
by express adoption to the practice in the 
federal court sitting therein, requires that an 
action shall be brought by the real party 
in interest, an order on an insurance com- 


REAL PARTY IN INTEREST 


pany given by the assured to a creditor aft- 
er loss, directing the company to pay such 
creditor the amount due under the policy, 
makes the person recelving such an order 
an assignee of the cause of action, and en- 
titles him, under such statute, to sue on the 
policy for the loss in his own name. Sprat- 
ley v. Hartford Ins. Co. (U. S.) 22 Fed. Cas. 
973. 


Plaintiff, as assignee of a note and ac- 
count sued on, is the real party in interest, 
within the meaning of the Code, though the 
consideration of the assignment may have 
been a payment to the assignor after recov- 
ery in the suit by the assignee. Bassett v. 
Inman, 3 Pac. 383, 385, 7 Colo. 270. 


The phrase “real party in interest,” as 
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Lemore, 52 Ala. 124, 145; Field v. Higgins, 
35 Me. 339. 


Real property” is coextensive with 
“lands, tenements, and hereditaments,” and 
includes any interest in land. Martinovich 
v. Mariscano, 70 Pac. 459, 137 Cal. 354. 


„Real estate includes every possible in- 
terest in land, except a mere chattel in- 
terest.” Jackson v. Parker (N. Y.) 9 Cow. 
73, 81. 


The term “real property” includes real 
estate, lands, tenements, and hereditaments, 
corporeal and incorporeal. In re Ehrsam, 
55 N. Y. Supp. 942, 944, 37 App. Div. 272. 


Real estate is something which may be 
held by tenure or will pass to the beir of the 


used in Code, § 29, providing that an action | possessor at his death, instead of his exec- 


must be prosecuted in the name of the real: utor, and includes lands, 


party in interest, means the person entitled 


to the avails of the suit; and a mere as- poreal or incorporeal. 


tenements, and 
hereditaments, whether the latter be cor- 
Gillett v. Gaffney, 


signee, having no interest in the result of | 3 Colo. 351, 364. 


the suit, and who obtains an assignment on 
a promise to pay the assignor the amount he 
may derive from the action, is not the real 
party in interest, and cannot maintain the 
action. Hoagland v. Van Etten, 35 N. W. 
809, 870, 22 Neb. 681. 


Executor. 


Where a creditor of an insolvent estate 
purchased property at an executor’s sale on 
credit, the executor, in bringing suit for the 
purchase price, was the real party in interest, 
inasmuch as the contract was made with 
him, and the promise to pay runs to him, 
and he was personally accountable for the 
price of the assets which he has sold. 
Thompson v. Whitmarsh, 2 N. E. 273, 274, 
100 N. T. 35. 


Lessee. 


In an action by the lessee of land against 
a trespasser for damages to growing crops, 
the lessee is the real party in interest, within 
the meaning of Code, § 177, providing that 
actions shall be brought in the name of the 
real party in interest. Bridgers v. Dill, 1 
S. E. 767, 97 N. C. 222. 


Payee of draft. 


The payee of a draft is not the real party 
in interest, notwithstanding an agreement 
between him and the drawer that it is taken 
for collection. Minnesota Thresher Mfg. Co. 
v. Heipler, 52 N. W. 33, 49 Minn. 395. 


REAL PROPERTY. 


See “Incorporeal Real Property.” 
See, also, “Property.” 


The term “real property” at common law 
was deemed coextensive with lands, tene- 
ments, and hereditaments.” 


Fretwell v. Me- 


In this country, both by statute and com- 


mon law, the term “real estate” is generally 
used for the phrase “lands, tenements, and 


hereditaments.” Murphy v. Superior Court 
of Los Angeles County, 70 Pac. 1070, 138 
Cal. 69. 


At common law real property consists 
of land and all rights and profits arising 
from and annexed to land that are of a 
permanent and immovable nature, and in- 
cluded under the words “lands, tenements 
and hereditaments.” Scogin v. Perry, 32 
Tex. 21, 28. 


Whatever technical meaning may be 
given to the words real estate.“ in the dif- 
ferent provisions of the Revised Statutes, 
the term “real property,” as used in Code. 
§ 132, providing that, in actions affecting 
the title to real property, notice of lis pen- 
dens may be filed, ete., is sufficiently com- 
prehensive to include all estates In land, and 
as estates in land are expressly declared to 
include estates for life, for years, at will, 
and by sufferance, as well as estates of 
inheritance, it is not easy to perceive any 
reason why all such estates should not be 
deemed to be included in the generic desig- 
nation of “real property.” Wilmont v. Mese- 
role, 41 N. Y. Super. Ct. (9 Jones & S.) 274. 
278. 


Statutory definitions. 


The words “real property” are coex- 
tensive with “lands, tenements, and heredit- 
aments.” Civ. Code. Ala. 1896, § 2; Pen. 
Code Ariz. 1901, par. 7, subd. 11; Sand. & H. 
Dig. Ark. 1893, § 7207; Pen. Code Cal. 1903, 
$ 7, subd. 11; Pol. Code Cal. 1903, § 17, subd. 
2; Code Civ. Proc. Cal. 1903, 5 17, subd. 2; 
Civ. Code Cal. 1903, § 14, subd. 2; Rev. 
Code Del. 1893, p. 43, e. 5, § 1, subd. 7; 
Horner’s Rev. St. Ind. 1901, § 1285; Hyatt 
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v. Vincennes Nat. Bank, 5 Sup. Ct. 573, 576, interest. Kelley v. Shultz, 59 Tenn. (12 

113 U. S. 408, 28 L. Ed. 1009; Gen. St. Minn. Heisk.) 218, 219. 

1894, § 6812, subd. 14; Rev. St. Mo. 1899, $ The words “real estate“ or “land” shal 
° > 70 ° 

S „ 1 rae f Eo be construed to mean tenements and here 

Rey Codes N. D 1899 $ 5135; Civ. Code 8. ditaments, and all rights thereto and in- 
i a ’ A i ' | terest therein, other than a chattel interest. 


Paar ta Cn ma e ah e 1908 4S Ce Va ISB, 403 Cae 
l : : ? ’| W. Va. 1899, p. 134, c. 13, § 17. 


In re McCabe, 73 Pac. 1106, 1107, 29 Mont. 28. 
The term “real estate,” as used in the 


: chapter relating to conveyances of real es- 
lands, tenements, and hereditaments, and all tate, shall be construed as coextensive in 


rights thereto and interests therein. Rev. meaning with lands, tenements, and here 
Laws Mass. 1902, p. 88, c. 8 § 5, subd. 8; ditaments, and as embracing all chattels 
Pub. St. R. I. 1882, P. 77, c. 24. § 9; Pub. real. Rev. St. Mo. 1809, § 936; Stull v. Gra- 
St. N. H. 1901, P. 269, e. 83, § 5; Mills,’ Ann. ham, 60 Ark. 461, 474, 31 S. W. 46; Cloyes 
St. Colo. 1891, § 4185, el. 5; Gen. St. Minn, , v. Beebe, 14 Ark. 489. 494. 
1894, § 255, subd. 8; Rev. St. Wis. 1808, § i 
4971. The term “real property,” when used in 
the chapter of the Code relating to taxation, 
Real or immovable property consists shall be held to mean and include not only 
of (1) lands; (2) that which is affixed to land, city, town, and village- lots, but also 
land; (3) that which is incidental or appur- all things thereunto pertaining, and all struc- 
tenant to land; and (4) that which is immov- tures and other things 80 annexed or at- 
able by law. Civ. Code Mont. 1895, § 1078; | tached thereto as to pass to a vendee by the 
Rev. Codes N. D. 1899, § 3270; Civ. Code S. conveyance of the land or lot. Civ. Code 
D. 1903, § 186; Rev. St. Okl. 1903, § 4021. Ala. 1896, § 3906, subd. 1; Citizens’ Mut. 


ii E Ins. Co. v. Lott, 45 Ala. 185, 195; Purifoy 
The terms “real property,” or “real es- ’ 


and punishments, include every estate, inter- By statute (Mansf. Dig. § 2540) the term 
est, and right in lands, tenements, and here- | «real estate“ is to be construed to include 


ditaments. Gen. St. Kan. 1901, § 2313; Rev. every estate, interest, and right, legal and 
Codes N. D. 1899, § 7724; Pen. Code 8. D. equitable, in lands, tenements, and heredit- 
1903, § 819; Rev. St. Okl. 1903. § 2697; So, aments, except such as are determined or 
also, as to executions. Rev. St. Mo. 1899, extinguished by the death of the intestate 
8 3173. See, also, Kiser v. Sawyer, 4 Kan. | seised or possessed thereof in any manner 
503, 505; Bod well v. Heaton, 18 Pac. 901, other than by lease for years and estate for 
902, 40 Kan. 36; Slattery v. Jones, 8 S. W. the life of another person. Lenow v. Fones, 


554, 555, 96 Mo. 216, 9 Am. St. Rep. 844; 4 S. W. 56, 59, 48 Ark. 557; Cloyes v. Beebe, 
State v. Barr, 28 Mo. App. 84, 85. 14 Ark. 489, 494. 


In the title relating to taxation the term By the statute (Sand. & H. Dig. § 6401) 
“real property“ shall be held to mean and jit is provided that the terms, “real prop 
include, not only land itself, whether laid | erty” and lands,“ as used in the act relat- 
out in town lots or otherwise, with all things ing to taxation, include not only the land 
contained therein, but also, unless otherwise itself, with all things therein contained, but 
specified, all buildings, structures, and im- also all buildings, structures, improvements, 
provements, and fixtures of whatever kind and other fixtures of whatever kind thereon, 
thereon, and all rights and privileges belong- and all rights and privileges belonging or 
ing or in any wise appertaining thereto. | in any wise pertaining thereto. Union Com- 
Bates’ Ann. St. Ohio 1904, § 2730; Ind. T. press Co. v. State, 41 S. W. 52, 64 Ark. 136; 
Ann. St. 1899. § 4900; Chapman v. First Nat. School Dist. of Ft. Smith v. Board of Im- 
Bank, 47 N. E. 54, 56, 56 Ohio St. 310. provement, 46 S. W. 418, 419, 65 Ark. 343. 


The word “land” and the phrases “real The term “real estate,” as used in the 
estate” and “real property“ include lands, revenue act, includes: (1) The possession of, 
tenements, hereditaments, and all rights claim to the ownership of, or right to the 
thereto and interests therein, equitable as possession of land. (2) All mines, miner- 
well as legal. Code Iowa 1897, 5 48, als, and quarries in and under the land, all 
subd. 8; Gen. St. Kan. 1901, § 7342, subd. | timber belonging to individuals or corpora- 
8; Shannon’s Code Tenn. 1896, § 63; tions growing or being on the land of the 
Strong v. Garrett, 57 N. W. 715, 716, 90 United States, and all rights and privileges 
Iowa, 100; Melhop v. Meinhhart, 28 N. appertaining thereto. (3) A mortgage, deed 
W. 545, 546, 70 Iowa, 685; Steers v. Daniel of trust, contract, or other obligation by 
(U. S.) 4 Fed. 587, 599; Burr v. Graves, 72 which a debt is secured, when land is pledg- 
Tenn. (4 Lea) 552. 556; Nichols v. Guthrie, | ed for the payment or discharge thereof, 
73 S. W. 107, 109. 109 Tenn. 535. Hence shall, for the purpose of assessment or taxa- 
either of these terms includes a leasehold tion, be deemed and treated as an interest 


The words “real estate“ shall include 
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im the land so pledged. (4) Improvements. 
Pol. Code Cal. 1903, § 3617, subd. 2; Cali- 
fornia & N. R. Co. v. Mecartney, 38 Pac. 448, 
449, 104 Cal. 616. 


Real or immovable property consists of: 
(1) Land; (2) that which is affixed to land; 
(3) that which is incidental or appurtenant to 
land; (4) that which is immovable by law. 
Land is the solid materia! of the earth, what- 
ever may be the ingredients of which it is 
composed, whether soil, rock, or other sub- 
stance. A thing is deemed to be aflixed to 
land when it is attached to it by root, as in 
the case of trees, etc. A thing is deemed to 
be incidental or appurtenant to land when it 
is by right used with the land for its benefit, 
as in the case of a way.or water course, or 
of a passage for light, air, or heat from or 
across the land of another. Mt. Carmel 
Fruit Co. v. Webster, 73 Pac. 826, 828, 140 
Cal. 183; Lavenson v. Standard Soap Co., 22 
Pac. 184, 185, 80 Cal. 245, 13 Am. St. Rep. 
147. 


The term “real estate,” as used in the 
chapter relating to the revenue, includes, 
first, all lands within the state to which title, 
or the right to title, has been acquired from 
the government of the United States; sec- 
ond, all mines, mineral, and quarries in and 
under the land, and all rights and privileges 
appertaining thereto; third, improvements. 
Mills’ Ann. St. Colo. 1891, § 3782, cl. 1; Colo- 
rado Fuel & Iron Co. v. Pueblo Water Co., 
53 Pac. 232, 233, 11 Colo. App. 352. 


The terms “land” and “real estate,” as 
used in the chapter relating to conveyances, 
shall be construed as coextensive in meaning 
with the terms “lands, tenements, and here- 
ditaments,” and as embracing all mining 
claims and other chattels real. Mills’ Ann. 
St. Colo. 1891, § 456. 


Real property, or real estate, consists of 
(1) lands, possessory rights to land, ditch and 
water rights, and mining claims, both lode 
and placer; (2) that which is affixed to land; 
(3) that which is appurtenant to land. Civ. 
Code idaho 1901, § 2348. 


The term “real estate,” as used in the 
title relating to the revenue, includes: ) 
The possession of claim and ownership of or 
right to the possession of all land; (2) all 
mines, minerals, and quarries in or under the 
land, and all rights and privileges appertain- 
ing thereto; (3) improvements. Pol. Code 
Idaho 1901, § 1313, subd. 1. 


The term “real property,” “real estate,“ 
“land,” “tract,” or “lot,” when used in the 
revenue act, shall be construed to include, 
not only the land itself, whether laid out in 
town or city lots or otherwise, with all things 
Contained therein, but also all buildings, 
structures, and improvements and other per- 
Wanent fixtures, effects of every kind there- 
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on, and all rights and privileges belonging or 
in any wise pertaining thereto, except where 
the same may be otherwise denominated by 
this act. Hurd’s Rev. St. Ill. 1901, p. 1494, 
c. 120, § 292, subd. 12. 


Rev. St. 1874, e. 30, $ 38, provides that 
the phrase real estate,” as used in that stat- 
ute, shall be construed as coextensive with 
lands, tenements, and hereditaments, and as 
embracing chattels real. Knapp v. Jones, 38 
III. App. 489, 495; Willoughby v. Lawrence, 
4 N. E. 356, 357, 360, 116 III. 11, 56 Am. Rep. 
758; First Nat. Bank v. Adam (III.) 25 N. E. 
576, 577; Turpin v. Ogle, 4 III. App. (4 
Bradw.) 611, 620; Potter v. Couch, 11 Sup. 
Ct. 1005, 1012, 141 U. S. 296, 35 L. Ed. 721. 


By the statute of Illinois making judg- 
ments a lien upon the real estate of the judg- 
ment debtor, the term “real estate” is de- 
fined to include all interest of the defendant, 
or any person to his use, held or claimed by 
virtue of any debt, bond, covenant or other- 
wise for a conveyance, or a mortgagee or 
mortgagor of lands, in fee, for life, or for 
years. Brandies v. Cochrane, 5 Sup. Ct. 194, 
196, 112 U. S. 344, 28 L. Ed. 760; Cotting- 
ham v. Springer, 88 III. 90, 94. 


The term “real estate,” when used in 
the act relating to judgments, decrees, and 
executions, shall include lands, tenements, 
hereditaments, and all legal and equitable 
rights and interests therein and thereto, in- 
cluding estates for the life of the debtor or 
of another person, and estates for years, and 
leasehold estates, when the unexpired term 
exceeds five years. Hurd’s Rev. St. III. 1901, 
p. 1091, c. 77, § 3; Henderson v. Harness, 
176 III. 302, 304, 307, 52 N. E. 68, 69. 


For the purpose of taxation, real prop- 
erty shall include all lands within the state, 
and all buildings and fixtures thereon and ap- 
purtenances thereto, excepting in cases other- 
wise expressly provided by law. Horuer's 
Rev. St. Ind. 1901, § 6272. 


The term “real estate,” as used in the 
act relating to descents and distributions, 
shall be construed to include every estate, in- 
terest, and right, legal and equitable, in 
lands, tenements, and hereditaments, except 
such as are determined or extinguished by 
the death of the intestate seised or pussessed 
thereof in any manner other than by lease 
for years and estate for life of another per- 
son. Ind. T. Ann. St. 1899, § 1838. 


The term “Teal estate,” as used in the 
act relating to the recording of decrees for 
the conveyance of real estate, shall be con- 
strued to include all estates and interests in 
the lands and tenements, whether legally or 
equitably Hable to be sold under execution. 
Ind. T. Ann. St. 1899, § 2636. 


By Gen. St. 1901, § 7503, it is declared 
that the terms “real property,” “real estate,” 
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and “land” usually, except as otherwise pro- 
vided, include not only the land itself, but 
the buildings, fixtures, improvements, etc. 
Missouri, K. & T. Ry. Co. v. Miami County 
Com'rs, 73 Pac. 103, 105, 67 Kan. 434. 


For the purpose of taxation, “real prop- 
erty” shall include all lands within the state, 
and all buildings and fixtures thereon, and 
the appurtenances thereto, except such as are 
expressly exempt by law. Comp. Laws 
Mich. 1897, § 3825. 


The terms “real property,” “real estate,” 
and “land,” when used in the article relating 
to cities of the second class, shall include, 
not only the land itself, but all buildings, 
fixtures, improvements, rights, and privileges 
appertaining thereto. Rev. St. Mo. 1899, § 
5647. 

The term “real property,” “real estate,” 
“land,” or lot,“ whenever used in the chap- 
ter relating to the assessment and collection 
of the revenue, shall be held to mean and in- 
clude, not only the land itself, whether laid 
out in town or city lots or otherwise, with 
all things pertaining therein, but also all 
buildings, structures, and improvements, and 
other permanent fixtures, of whatsoever kind, 
thereon, all shot towers, and all machinery 
therewith connected, all smelting furnaces, 
and all machinery therewith connected, all 
gristmills, sawmills (except portable mills of 
every description), oll mills, tobacco, hemp, 
and cotton factories, tobacco stemmeries, 
ropewalks, manufactories of iron, nails, glass, 
clocks, and all other property belonging to 
manufactories, of whatever kind, all wool- 
carding machines, all distilleries, breweries, 
all tanneries, all tron, copper, brass, and oth- 
er foundries, and all rights and privileges 
belonging or in any wise pertaining thereto, 
except where the same may be otherwise de- 
nominated by the chapter. Rev. St. Mo. 
1899, § 9123; Mound City Const. Co. v. Mac- 
gurn, 71 S. W. 460, 461, 97 Mo. App. 403. 


The words “real property” are coexten- 
sive with lands, tenements, and heredita- 
ments, and possessory titles to public lands. 
Pol. Code Mont. 1895, § 16, subd. 2; Civ. 
Code Mont. 1895, § 4662, subd. 2; Code Civ. 
Proc. Mont. 1895, § 3463, subd. 2. 


The term “real estate,” as used in the 
title relating to the revenue, includes (1) the 
possession of, claim to, ownership of, or right 
to the possession of lands; (2) all mines, 
minerals, and quarries in and under the land, 
all timber belonging to individuals or cor- 
porations growing or being on the lands of 
the United States, and all rights and privi- 
leges appertaining thereto; (3) improvements. 
Pol. Code Mont. 1895, § 3680, subd. 2. 


The term “real estate,” as used in the 
chapter relating to real property, shall be 
construed as coextensive with “lands, tene 
ments and hereditaments,” and as embracing 
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all chattels real, except leases for a term not 
exceeding one year. Cobbey’s Ann. St. Neb. 
1903, § 10,245. 


The terms “real property,” “real estate,” 
and “lands,” when used in the revenue act, 
except as otherwise provided, shall include 
city and village lots, and all other land and 
buildings, fixtures, improvements, mines, min- 
erals, quarries, mineral springs, and wells, 
oil and gas rights, and privileges pertaining 
thereto. Cobbey’s Ann. St. Neb. 1903, § 10,- 
400. 


The words “real estate“ or “real prop- 
erty,“ as used in the civil practice act, shall 
be deemed to include mining claims. Comp. 
Laws Nev. 1900, § 3687. 


The term “real estate,” when used in the 
revenue act, shall be deemed and taken to 
mean and include, and it is hereby declared 
to mean and include, all houses, buildings, 
fences, ditches, structures, erections, rail- 
roads, toll roads and bridges, or other im- 
provements, built or erected upon any land, 
whether such land be private property, or 
property of the state or of the United States, 
or of any municipal or other corporation, or 
of any county, city, or town in the state, the 
ownership of, or claim to, or possession of, 
or right of possession to any lands within 
the state, and the claim by or the possession 
of any person, firm or corporation, associa- 
tion or company to any land. Comp. Laws 
Nev. 1900, § 1082. 


The term “real estate,” as used in the 
chapter relating to revenue, includes all lands 
within the territory to which title or right to 
title has been acquired, all mines, minerals, 
and quarries in and under the land, and all 
rights and privileges appertaining thereto, 
and improvements. Comp. Laws N. M. 1897, 
§ 4019. 


The term real estate,” as used in the act 
relating to conveyances, is applicable to 
lands, tenements, and hereditaments, includ- 
ing all real and immovable property. Comp. 
Laws N. M. 1897, § 3940. 


1 Rev. St. p. 754, provides that the term 
“real estate,” as used in the chapter relat- 
ing to the descent of property, shall be con- 
strued to include every estate, interest, and 
right, legal and equitable, in lands, tene- 
ments, and hereditaments, except such as 
are determined or extinguished by the death 
of an intestate seised or possessed thereof or 
in any manner entitled thereto, except leases 
for years and estates for the life of any 
other person. Barber v. Brundage, 63 N. X. 
Supp. 347, 348, 5@ App. Div. 123. 


The term “land,” in the chapter of the 
New York statute in reference to taxation, 
is expressly defined “to include the land it- 
self, all buildings and other articles erected 
upon or affixed to the same, all trees and un- 
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erals, quarries, and fossils in and under the 


same, except mines belonging to the state.” | 
People v. Board of Assessors of City of | 


Brooklyn, 39 N. Y. 81-87. 


every estate, interest, and right, 
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by the conveyance of the land or lot. Civ. 


Code S. C. 1902, § 265. f 


The term “real estate,” as used in tħe 
title relating to real estate, shall be construed 


as coextensive in meaning with land, tene- 
The expression “real property” includes 
legal or 


equitable, in lands, tenements, or heredita- 


ments, except those which are determined or 


ments, hereditaments, and mining and land 
claims. Rev. St. Utah 1898, § 1968. 


The terms land,“ “real estate,” and 


extinguished by the death of a person seised | “Teal Property“ include lands, tenements. 


or possessed thereof, or in any manner en- 
titled thereto, except those which are declar- 
ed by law to be assets. Code Civ. Proc. N. 
Y. 1899, § 2514, subd. 13. 


Laws 1893, e. 189, entitled “An act to 
provide for the sanitary protection of the 


of 


sources of the water supply of the city 
New York,” defines, in section 2, the term 


“real estate,” as used in the act, to “signify | 


and embrace all lands, including lands under , 


water, tenements, and hereditaments, cor- | 


poreal and incorporeal.” In re Daly, 72 App. 
Div. 394, 397, 76 N. Y. Supp. 28, 30. | 


5 
' 


The term “real property” includes real | 
estate, lands, tenements, and hereditaments, | 
corporeal and incorporeal. Laws N. Y. 1892, 
e. 677, $ 3; Nellis v. Munson, 15 N. E. 739, 
108 N. Y. 453; State Trust Co. v. Casino Co., 
39 N. Y. Supp. 258, 262, 5 App. Div. 381: 
Olendorf v. Cook (N. Y.) 1 Lans. 37, 40. 


Real property, for the purpose of taxa- 
tion, includes the land itself, whether laid 
out in town lots or otherwise, and, except as 
otherwise provided, all buildings, structures, 
and improvements (except plowing and trees 
thereon), and all rights and privileges there- 
to belonging or in any wise appertaining, 
and all mines, minerals, and quarries in and 
under the same. Rev. Codes N. D. 1899, § | 
1178, ö 


The words “real estate“ include rights 
and easements of an incorporea! nature. 
Bates’ Ann. St. Ohio 1904, § 1536—907. 


The words “land,” “real estate,” and 
“premises,” when used in the chapter relat- 
ing to conveyances of real estate, or in any 
Instrument relating to real property, are 
synonyms, and shall be deemed to mean the 
same thing, and, unless otherwise qualified, 
to include lands, tenements, and heredita- 
ments. Rev. St. Okl. 1903, § 887. 


The term real property,“ as used in the 
chapters relating to descent and distribution, 
includes all lands, tenements, and heredita- 
ments, and rights thereto, and all interests 
therein, whether in fee simple or for the life 
of another. Ann. Codes & St. Or. 1901, $ 
5590; Edwards v. Perkins, 7 Or. 149, 156. 


The phrase “real property” shall be held 
to mean and include, not only land, city, 
town, and village lots, but all structures and 
other things, therein contained or annexed 
ot attached thereto, which pass to the vendee | 

T Wos. & P.—7 


hereditaments, water rights, possessory 
rights, and claims. Rev. St. Utah 1898, $ 
2498; Conant v. Deep Creek & Curlew Val. 
Irr. Co., 66 Pac. 188, 189, 23 Utah, 627, 90 
Am. St. Rep. 721. 


The term “real estate,” as used in the 
title on taxation, includes: (1) The posses- 
sion of, claim to, ownership of, or right to 
the possession of land. (2) All mines, min- 
erals, and quarries in and under the land, 
subject to the provisions of section 2504, 
which relates to the taxation of mines and 
the net proceeds thereof; all timber belong- 
ing to individuals or corporations, growing 
or being on the lands of the state or the 
United States; and all rights and privileges 
appertaining thereto. Rev. St. Utah 1898, § 
2505. 

The words “real estate,“ when used in 
the chapter relating to levy of execution, 
shall mean such lands, tenements, rights. 
and estates as are made liable to execution 


iby law. V. 8. 1894, 1815. 


The words “land,” lands,“ and “real 
estate” shall include lands, tenements, and 
hereditaments, and all rights thereto and 
interests therein; and pews or slips in pla- 
ces of public worship shall be treated as real 
estate. V. 8. 1894, 9. 


The words “real estate,“ as used in the 
chapter relating to the descent of real prop- 
erty, include all lands, tenements, and here- 


ditaments, and all rights thereto, and all in- 


terests therein, possessed and claimed in 
fee simple, or for the life of a third person. 
Ballinger’s Ann. Codes & St. Wash. 1897, § 
4633. 


Real property, for the purposes of taxa- 
tion, shall be construed to include the land 
itself, whether laid out in town lots or other- 
wise, and all buildings, structures, and im- 
provements, or other fixtures of whatso- 
ever kind, thereon, and all rights and privi- 
leges thereto belonging or in any wise ap- 
pertaining, and all quarries and fossils in 
and under the same, which the law defines, 
or the courts may interpret, declare, and 
hold to be real property under the letter, 
spirit, intent, and meaning of the law, for 
the purposes of taxation. Ballinger’s Ann. 
Codes & St. Wash. 1897, § 1656. 


The terms “real property,“ “real estate,” 
and land,“ when used in the title relating 
to taxation, shall include, not only the land 
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ments, rights, and privileges pertaining there- thereafter to be regarded as real estate, as 

to. Rev. St. Wis. 1898, § 1035; Wisconsin it became such only through the illegal con- 

Cent. R. Co. v. Price Co., 26 N. W. 93, 99, 64° duct of the persons removing it, and must, in 

Wis. 579; Edwards & McCulloch Lumber |an action to enjoin the destruction of the 

Co. v. Mosher, 60 N. W. 264, 265, 88 Wis. same by the city ofticers, be regarded as 

672. personal property. Hine v. City of New Ha- 
ven, 40 Conn. 478, 484. 


itself, but all buildings, fixtures, V it is permanently located, it is not 


Buildings. 


Code, § 2218, defines real estate as in- 
cluding “lands and the buildings thereon and 
all things permanently attached to either, 
or any interest therein or issuing out of or 
depending thereon. The right of the owner 
of lands extends downwards and upwards 
indefinitely.” Accordingly, where there is a 
conveyance of land by deed containing no 
reservation as to buildings, a parol under- 
standing that the vendor retains the owner- 
ship of a house thereon, with the right to en- 
ter and remove it, is inconsistent with the 
deed. Smith v. Odorm, 63 Ga. 499, 502. 


Under Rev. St. 1891, c. 30, § 38, declar- 
tng that the term “real estate,“ as used in 
the statute regulating conveyances, shal) in- 
clude chattels real, a grain elevator, of per- 
manent structure, built by a lessee on ground 
held under a lease which provides that the 
lessor may terminate the lease on 60 days’ Real property, as defined by Civ. Code 
notice, and that the lessee may remove his, Cal. §§ 658. 660, consists of land and that 
buildings at any time before the expiration | Which is affixed to it. A thing is deemed 
of the lease, is, together with the leasehold to be affixed to land when it is permanently 
estate, to be classed as real estate. Knapp, resting upon it, as in the case of buildings. 
v. Jones, 32 N. E. 382, 383, 143 III. 375. A warehouse, with concrete foundation, built 
by a lessee on land held under a lease for 
a term of years, and authorizing its re 
moval before the expiration of the term, is 
real estate as between the holder of a mort- 
gage on the lessee’s interest in the land and 
a subsequent purchaser of the warehouse. 
Commercial Bank v. ‘Pritchard, 59 Pac. 130, 
132, 126 Cal. 600. 


“At common law real estate or property 
comprehended everything included in the 
term ‘lands, tenements. and hereditaments’; 
that is, the surface of the earth and every- 
thing attached thereto. The difficulty in 
any case is determining whether a piece of 
property where movable, and yet attached, 
is the one or the other species of property; 
and the general rule has never been chan- 
ged, but more particularly explained in 
modern times. Thus, while a building and 
things fastened for use in it are prima facie 
real estate, because they answer the gen- 
eral definition of the common law, yet many 
circumstances are liable to intervene by 
which the classification of these articles, 
coming under the head of ‘fixtures,’ may be- 
come personal property.” Bemis v. First 
Nat. Bank, 40 S. W. 127, 128, 63 Ark. 625. 


Lands and the buildings thereon are 
known as “real estate,“ and the buildings, 
where nothing is shown to the contrary, are 
presumed to be held by the fee-simple owner 
of the land by the same title as the land on 
which they are situated. Lycoming Fire Ins. 
Co. of Muncy v. Haven, 95 U. S. 242, 245, 24 
L. Ed. 473. i 

An action for the use and occupation of a 
certain grain elevator, with the “fixtures 
and appurtenances thereto belonging,” is, in 
the absence of any allegation to the contrary, 
an action for the rent of real property, since 
the presumption is that the elevator is real 
property. Indianapolis, D. & W. Ry. Co. v. 
First Nat. Bank of Indianapolis, 33 N. B. 
679, 134 Ind. 127. 


“Buildings permanently annexed to the 
freehold are regarded as real estate.” So 
held in construing the representations in an 
application for fire insurance. Pangborn v. 
Continental Ins. Co., 29 N. W. 475, 62 Mich. 
638. 


Under Rev. St. § 29, subd. 8, providing 
that “the word ‘land,’ and the phrases ‘real 
estate’ and ‘real property,’ include lands, | Nie ie law enact that the terma 
tenements, and hereditaments, and all rights | “real property” and “land,” whenever used 
thereto and interests therein, equitable as in the act, shall be held to mean and include, 
. 5 improve: not only the land itself, etc., with all things 
aged Seales 5 Lema pee contained therein, but also the buildings, 
land o the pai of such improvements, structures, and improvements, and other fix- 
and such interest is. under the statute, a tures, of whatsoever kind, thereon. Grain 
mortgagable one White v. Butt, 32 Towa warehouses, built by private individuals up- 
335, 345 : : on lands leased by a railroad company, along 

i and on the company’s right of way, and in- 

Where a wooden building is moved to a | tended for the private benefit of the lessees, 
place within the fire limits of a city in vio- | who reserved the right to remove the same 
lation of the ordinances of the city, it is before the termination of their leases, are 
personal property while being removed, and, personal property of the lessees, and taxable 
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as their personal property. Gllkerson v. 
Brown, 61 III. 486, 489. 


Chattels real. 


The term “real estate,” as used in the 
Code, means any interest in lands, tene- 
ments, or hereditaments, and is sufficiently 
comprehensive to embrace that interest 
which by the common law was regarded as a 
mere chattel, and was therefore termed a 
“chattel real.” Rankin v. Oliphant, 9 Mo. 
239, 241. 


Coal. 


Coal, before it is mined, is a part and 
parcel of the “real estate”; and, as between 
the owner of the land and the assignee of a 
mortgage executed prior to the sale of the 
coal in the land, money derived from such 
sale will be treated as realty. Appeal of 
Duff (Pa.) 14 Atl. 364, 367. 


Dams and waterways. 


For the purpose of taxation “real es- 
tate” includes dams, sluices, and waterways 
connected with the land, within Pub. St. c. 
11, § 3, declaring real estate to include 
things erected or affixed to the land. Flax 
Pond Water Co. v. Lynn, 16 N. H. 742, 744, 
147 Mass. 31. 


Electric light wires and poles. 


The term real property” includes the 
poles, wires, and lamps erected in the streets 
for lighting purposes by an electric light 
company. Keating Implement Co. v. Mar- 
shal] Electric Light & Power Co., 12 8. W. 
489, 490, 74 Tex. 605. 


Equitable interest. 


“Real property,” as used in a statute 
providing that, if the real property of any 
minor or lunatic is sold for taxes, the same 
may be redeemed, etc., includes an equita- 
ble interest in land, as Revision, § 29, subd. 
8, provides that the phrase “real property“ 
shall include lands, tenements, and heredita- 
ments, and all rights thereto and interests 
therein, equitable as well as legal. Burton 
v. Hintrager, 18 Iowa, 348, 351. 


The term “real estate” includes an eq- 
ultable estate. Avery’s Lessee v. Dufrees, 
9 Ohio (9 Ham.) 145, 147. 


Under Act Jan. 16, 1840 (Sess. Acts, p. 
76), providing that the term “real estate” 
must be construed to include lands, tene- 
ments, and hereditaments, and all rights 


thereto and interests therein, a judgment 


was made a lien on equitable as well as legal 
interests in real estate. Blain v. Stewart, 2 
lowa (2 Clarke) 378, 381. 


Although the words “real property” in- 
clude equitable as well as legal estates, they 
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the defendant never had any estate or right, 
and as to which his creditors had only a 
right in equity to follow a personal fund 
which had been converted into land as a 
gift to the defendant’s children and in fraud 
of his creditors. Wall v. Fairley, 77 N. O. 
105, 109. 


“Real property,” as used in the statutes 
regulating attachments, means lands, tene- 
ments, and hereditaments, and the holder of 
an equitable title to lands for which the pur- 
chase money has been fully paid is the owner 


of the land, within the meaning of the law, 


and hence liable to the summary proceeding 
by attachment. Louisville Bank v. Barrick, 
62 Ky. (1 Duv.) 51, 54. 


Estate for years. | 


“Real estate,” as used in 2 Rev. St. p. 
370, § 42, providing that within one year 
real estate sold by a sheriff under execution 
may be redeemed by the execution debtor, 
his devisee, heirs, or grantees, comprehends 
lands, tenements, and hereditaments, which 
would include terms for years. People v. 
Westervelt (N. Y.) 17 Wend. 674, 675. 


Rev. St. 1879, § 3295, providing that the 
rents, issues, and products of the real estate 
of any married woman, and all moneys and 
obligations arising from the sale of such 
estate, shall be exempt from attachment or 
levy of execution for the sole debts of her 
husband, should be construed to include the 
interest which a wife had in lands under a 
will giving and devising all of the husband’s 
real estate situated in a certain county, to 
be held by the wife for 20 years from the 
date of the will and at the end of that period 
the real estate to be divided among the wife 
and their children. Burns v. Bangert, 4 S. 
W. 677, 680, 92 Mo. 167. 


Under Code Tenn. § 51, providing that 
the words “real estate“ include lands, tene- 
ments, and hereditaments, and all rights 
thereto and interests therein, equitable as 
well as legal, leaseholds are to be treated, 
for the purposes of levy and sale under ex- 
ecution, as real estate, and judgments are 
a lien on them. Steers v. Daniel (U. S.) 4 
Fed. 587, 599. 


A leasehold interest from year to year 
is not “real estate,” within the meaning of 
a statute providing how “all the real estate 
of a debtor may be sold under execution for 
the payment of a judgment against him,” 
but is a chattel real, to be sold as personal 
property. Buhl v. Kenyon, 11 Mich. 249, 251, 
83 Am. Dec. 738. 


As used in Code Civ. Proc. § 3253, re- 
stricting the taxation of costs in actions to 
foreclose mortgages on real estate to a cer- 
tain sum, the term “real estate“ does not 
include an action to foreclose a mortgage 


cannot be construed to cover land in which on a leasehold interest, since such interest 
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is not “real estate,” even though the lease 
may exceed a period of three years, and for 
that reason be entitled to record. Hunting- 
ton v. Moore, 13 N. Y. Supp. 97, 59 Hun, 351; 
Barnes v. Meyer, 41 N. Y. Supp. 210, 211. 


The term “real estate“ has a precise and 
well-settled meaning in the jurisdiction of 
this state, and the interest of a tenant of 
realty under a lease for years is not real 
estate, but is a chattel real, and is not la- 
ble to sale on an execution. The term “real 
estate,” in Laws 1893, c. 560, § 4, providing 
that any person whose real estate is injured 
by the change of grade made in erecting a 
bridge may recover damages for the same, 
does not include the interest of a tenant 
under a lease for years. In re Ehrsam, 55 
N. Y. Supp. 942, 944, 37 App. Div. 272. 


The term “real estate,” when applied to 
an interest in lands or other real property, 
includes all estates or interests in such real 
property which are held for life or some 
greater estate, but does not embrace terms 
for years and other chattels in land, which, 
as between the heirs at law and the personal 
representative, belong to the latter upon the 
death of the owner thereof. Westervelt v. 
People (N. Y.) 20 Wend. 416, 417. 


When the term “real estate“ is used in 
statutes protecting the property of married 
Women, or giving mechanics’ Hens, or pro- 
viding for the descent of property, leaseholds 
are embraced, as Code, § 51, provides that, 
when such word is used in the Code, it shall 
include lands, tenements, and hereditaments, 
and all rights thereto and interests therein, 
equitable as well as legal. Lewis v. Glass, 
20 S. W. 571, 572, 92 Tenn. 147. 


The term “real estate“ comprises those 
lands and tenements or rights in lands and 
tenements in which the owner has the ab- 
solute estate. The legal seisin must be, as 
respects the duration of his interests, at 
least a freehold estate. Bates v. Sparrell, 
10 Mass. 323, 325. 


A lease for years is a chattel real, and, 
being less than a freehold, is considered as 
personal estate or property, and in statu- 
tory interpretation is not included under the 
word “land” or the phrases “real estate“ or 
“real property,“ but is included in the phrase 
“personal property” or the word “chattel.” 
Meni v. Rathbone, 21 Ind. 454, 466. 


Code Civ. Proc. § 1430, provides that the 
expression “real property,” as used therein 
and in chapter 13, arts. 3. 4, relating to the 
execution sale of land, includes leasehold 
property, where the lessee or his assignee 
is possessed at the time of the sale of at 
least five years’ unexpired term of the lease. 
Taylor v. Wynne, 8 N. Y. Supp. 759, 55 Hun, 
610. 


Laws 1892, c. 677 (Statutory Construc- 
tion Act), defining “real property” as mean- 
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ing “real estate, lands, tenements, and here 
ditaments, corporeal and incorporeal,” and 
“personal property” as including “chattels 
and everything except real property,“ does 
not render applicable to mortgages of lease 
hold interests in land Laws 1883, c. 279, re 
quiring mortgages of “goods and chattels” 
to be filed. State Trust Co. v. Casino Co., 
41 N. Y. Supp. 1, 3, 18 Misc. Rep. 327. 


The right to the possession of a farm 
for five years under a contract is a chattel 
interest, and, if subject to seizure on at- 
tachment, it can be attached as a chattel 
interest, and not as real estate, and a levy 
on the farm, as a part of the real estate, mak- 
ing no reference to the mere possessory right, 
does not reach that interest. Grover v. Fox, 
36 Mich. 453, 459. 


Interest of purchaser at execution sale. 


This term, which is defined by the Illi- 
nois statute to include “lands, tenements, 
hereditaments, and all legal and equitable 
rights and interests therein and thereto, in- 
cluding estates for the life of a debtor or of 
another person, and estates for years, and 
leasehold estates where the unexpired term 
exceeds four years,” does not include the 
interest acquired by the purchaser of land at 
an execution sale before the expiration of the 
time allowed for redemption, and such inter- 
est is not liable to be levied on and sold on 
an execution against him. Bowman v. Peo- 
ple, 82 III. 246, 248, 25 Am. Rep. 316. 


Equity of redemption. 


“Real estate,” as used in a mortgagor's 
assignment conveying all his real estate and 
things in action in trust to sell and dispose 
of the same and to apply the proceeds for 
the benefit of his creditors, was sufficient to 
pass not only the mortgagor’s land, in which 
he held the legal title, but was used in a pop- 
ular sense, including all the mortgagor's 
property, consisting of lands, tenements, and 
hereditaments, which included an equity of 
redemption.—Borst v. Boyd (N. Y.) 3 Sand. 
Ch. 501, 509. 


Fee-simple title. 


Since the only title the owners of real 
estate in Texas have is a fee simple, and 
those who have the fee simple, and those 
only, are the owners of the land, it follows 
that “real estate” and a “title in fee simple 
to real estate” are convertible terms, and 
that no one can be the owner of land or real 
estate unless he has a title to it in fee sim 
ple. A road is not real estate. Therefore a 
judgment, whether recorded or not, does not 
appear as a lien thereon. Scogin v. Perry, 
32 Tex. 21, 28. 


Fixtures. 


Ordinarily the distinction between real 
estate aud personal property exists in the 
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nature of the thing itself, and does not de- 
pend upon the convention of the parties with 
respect to it; but where things originally 
personal in their nature are attached to the 
realty in such a manner that they may be 
detached without being destroyed or ma- 
terially injured, they are subject to the con- 
vention of the parties, who may agree that 
they shall remain personalty and be subject 
to removal. Western Union Tel. Co. v. Bur- 
lington & S. W. R. Co. (U. S.) 11 Fed. 1, 7. 


Franchise. 


The franchise of a corporation is not 
real estate. Fidelity Title & Trust Co. v. 
Schenley Park & H. Ry. Co., 42 Atl. 140, 142, 
189 Pa. 363, 69 Am. St. Rep. 815. 


Ground rents. 


Ground rents are real estate, bound by 
judgment, and may be mortgaged like other 
real estate. McKibbin v. Peters, 40 Atl 288, 
290, 185 Pa. 518. 


Growing trees. 


Standing timber is realty. Balkcom v. 
Empire Lumber Co., 17 S. E. 1020, 1021, 91 
Ga. 651, 44 Am. St. Rep. 58. 


“Real estate,” as used in 3 Rev. St. Oth 
Ed.) p. 59, 5 70, declaring that the term 
“conveyance,” as used in the recording act, 
shall embrace every instrument in writing 
by which any estate or interest in real estate 
is ereated, allened, mortgaged, or assigned, 
includes standing trees, as they are a part of 
the land; and hence a contract for the sale 
thereof is a contract for the sale of an in- 
terest in land. Vorebeck v. Roe (N. X.) 50 
Barb. 302, 306. 


Growing trees are real estate, and can- 
not pass except by an instrument in writ- 
Ing. Where they are wrongfully cut down 
and converted into lumber, the legal title to 
the property continues in the original owner 
so long as their identity can be traced. 
Pierrepont v. Barnard (N. Y.) 5 Barb. 364, 
71. 


Incorporeal hereditaments. 


In Act 1872, authorizing the Metropoli- 
tan Railway Company to acquire title to 
such real estate and interests therein as 
might be necessary to enable it to construct, 
maintain, and operate its railway in the 
manner specified in said general railroad act, 
the term “real estate“ should be construed 
to include all the incorporeal hereditaments, 
easements, rights, and privileges which the 
railroad company seeks to acquire. In re 
Metropolitan El. R. Co., 2 N. Y. Supp. 278, 
281. See, also, State v. Superior Court of 
King County, 72 Pac. 89, 92, 31 Wash. 445. 


“Real estate,“ within Gen. St. c. 3, § 7, 
el. 10, declaring that real estate shall include 
lands, tenements, hereditaments, and all 
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rights thereto and interests therein, includes 
easements thereon.—Googins v. Boston & A. 
R. Co., 30 N. E. 71, 155 Mass. 505. 


P. L. p. 957, provides for the appraise- 
ment of damages occasioned by an altera- 
tion of a grade of a highway to the owners 
of any land and real estate on the line of 
the road. Held, that the words “real estate,” 
as there used, included not only land held 
in fee by the owners, but hereditaments of 
an immovable nature, such as easements, 
and covered all persons having rights in 
land. Brower v. Tichenor, 41 N. J. Law (12 
Vroom) 345, 346. 


N 


Improvements. 


“The term ‘real estate’ embraces not 
only lands, but all improvements of a per- 
manent character placed on real estate, that 
are regarded as a part of the land.” Mathes 
v. Dobschuetz, 72 III. 438, 441. 


Improvements on public land. 


“Real estate,“ as used in a revenue act 
relating to the taxation of real estate, can- 
not be construed to include improvements 
on lands belonging to the United States. 
People v. Owyhee Lumber Co., 1 Idaho, 420, 
421. 


As any interest in land. 


The phrase “real estate” in legal signifi- 
cation includes all interests in land, whether 
in possession, reversion, or remainder. Floyd 
v. Carow, 88 N. Y. 560, 569. 


Under a statute making all real estate 
whereof the defendant, or any person for 
his use, was seised in law or equity, subject 
to sale on execution, real estate was defined 
to be all “estate and interest in lands, tene- 
ments, and hereditaments.” Block v. Morri- 
son, 20 S. W. 340, 342, 112 Mo. 343. 


In Act Oct. 22, 1779, providing for the 
forfciture by attainder of treason of a per- 
son’s “real estate,” that term signifies such 
an interest as the tenant has in land. It 
is the condition or circumstance in which 
the owner stands with regard to his prop- 
erty, which implies, therefore, a right, inter- 
est, or ownership existing in the soil. It 
must be an interest in the land existing in 
possession, reversion, remainder, by execu- 
tory devise, or contingent remainder. Jack- 
son v. Catlin (N. X.) 2 Johns. 248, 259, 3 Am. 
Dec. 415. 


In 1 Chase's St. p. 926, providing that, 
if the personal property or estate of a dece- 
dent be insufficient to pay his debts, the court 
shall direct the administrator to sell so much 
of the real estate of the deceased as shall 
be sufficient to discharge all such demands, 
“real estate” means the interest which a 
mun has in lands, tenements, or heredita- 
ments. If it be such an interest as can be 
enforced in a court of law, it is a legal estate 
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or interest. If it be such as can only be en- 
forced in a court of chancery, it is an equita- 
ble estate. But in every case it is real es- 
tate. Avery’s Lessee v. Dufrees, 9 Ohio (9 
Ham.) 145, 147. 


Lands synonymous. 


“Real estate’ as used in the Montana 
statutes, is synonymous with the words 
„lands.“ Black v. Elkhorn Min. Co. (U. S.) 
49 Fed. 549, 551. 


. “Real estate,“ in 2 Rev. St. p. 102, § 20, 
relating to the sale or lease of decedent’s 
real estate to pay debts, and providing that 
if it appear that such real estate has been 
devised, and not charged therein with the 
payment of debts, the surrogate shall order 
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Pier. 


A pier built upon land belonging to a 
city is real estate, and as such subject 
to taxation, under the statutory definition 
of land and real estate, as including all 
buildings and other articles erected upon 
or affixed to” the land. Smith v. City of 
New York, 68 N. X. 552, 555 (citing 1 Rev. 
St. p. 87, $$ 1, 2). 


Pipe line. 


Real estate includes a pipe line for car- 
rying petroleum which is laid underground, 
under a grant by the owner of a fee, and is 
taxable as real estate within the meaning 
of Act. 1866, § 3, declaring that the term 
“real estate” shall include all lands, all 


that the part descended to the heirs be sold | water power thereon or appurtenant there- 
before that so devised, and if it appear that to, and all erections thereon or affixed to the 


any lands devised or descended have been 
sold by the heirs or devisees, then the lands 
remaining in their hands unsold shall be or- 
dered to be first sold, is synonymous with 
„lands,“ designating the real property of the 
testator, and is coextensive in meaning with 
‘lands, tenements and hereditaments.” Pel- 
letreau v. Smith (N. T.) 30 Barb. 494, 496. 


“Real estate security,” as used in a will 
directing that money loaned by the executors 
should be loaned on real estate security, 
meant mortgages on land, and was satisfied 
by a mortgage executed by an individual 
member of a firm on land the legal title of 
which was vested in him, but which was in 
fact owned and used by the firm as partner- 
ship property. Miller v. Proctor, 20 Ohio St. 
442, 448. 


The term “realty,” in the rule that a 
tenant at the end of his term cannot take 
away anything belonging to the realty, 
includes manure on a rented farm. Daniels 
v. Pond, 38 Mass. (21 Pick.) 367, 371, 32 Am. 
Dec. 269. 


Realty, which passes to the heirs, in- 
cludes manure made in the course of hus- 
bandry on a farm, though in piles, and not 
in a fit condition for incorporation with the 
soil. Fay v. Muzzy, 79 Mass. (13 Gray) 53, 
55, 74 Am. Dec. 619. 


Mining claim. 


The term “real estate” should be con- 
strued to include the possessory title to a 
mining claim, which is a grant by the gov- 
ernment to the locator of an interest in the 
public domain. Hopkins v. Noyes, 2 Pac. 
280, 282, 4 Mont. 550. 


A mining claiin, being a possessory right, 
is real estate,’ under the provisions of 2 
Comp. Laws 1888, § 2997, subd. 2, providing 
the words “real property” are coextensive 
with “lands, water rights, possessory rights, 
and claims.” Lavagnino v. Uhlig (Utah) 71 
Pac. 1046, 1051. 


same, and all trees and underwood growing 
thereon. Tide Water Pipe Line Co. v. Berry. 
21 Atl. 490, 53 N. J. Law, 212. 


Railway property. 


Real estate, houses, lands, or lots of 
ground does not include the property of rail- 
roads that is ordinarily and properly appurte- 
nant for their proper operation, such as freight 
stations, offices, roundhouses, machine shops, 
grounds covered by tracks and used as ways 
of approach to the station and buildings in 
connection with the railroads, and all pub- 
lic works of the company used as such, 
within the general laws of the state, making 
“real estate, houses, lands, or lots of ground” 
taxable. Northumberland County v. Phila» 
delphia & E R. Co. (Pa.) 9 Atl. 504, 507. 


In Act 1844, § 82, declaring that all real 
estate should be subject to taxation real 
estate” cannot be construed to include water 
stations, depots, offices, oil houses, places 
to hold cars, and such buildings and places 
as may be deemed necessary and indispensa- 
ble to the construction and operation of a 
railroad, for all such things are to be re- 
garded as a part of a franchise or the prin- 
cipal structure. Pennsylvania R. Co. v. 
City of Pittsburg Pa.) 14 Wkly. Notes Cas. 
333, 334. 


The rolling machinery of a railroad is 
intimately connected with the purposes and 
uses of the track and superstructure, and it 
is within the power of the legisla. ure to treat 
such machinery as real property for purposes 
of taxation. Louisville & N. A. R. Co. v. 
State, 25 Ind. 177, 179, 87 Am. Dec. 358. 


The term real estate” cannot be con- 
strued to embrace the rolling stock of a 
railroad company. Nelson v. Iowa Eastern 
R. Co., 1 N. W. 434, 439, 51 Iowa, 184. 


Railway roadbed. 


The roadbed of a railroad company ig 
“real property” within the meaning of 
Amended Code, c. 11, § 1, providing that an 
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real and personal property, etc., with certain 
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Under Gen. St. Nev. §§ 256, 273, giving 


exceptions, shall be liable to taxation for ‘authority to condemn real estate necessary 


public purposes. Neary v. Philadelphia, W. 
& B. R. Co. (Del.) 9 Atl. 405, 412, 7 Houst. 
419. 


A street railway, including its bed and 
superstructure, is liable to taxation as real 
estate, under 2 Rev. St. (7th Ed.) p. 981, § 2, 
providing that land, real estate, or real 
property, as used in the chapter concerning 
taxation, shall include all surface and ele- 
vated railroads, structures, etc. People v. 
Commissioners of Taxes & Assessments, 4 N. 
Y. Supp. 41, 42, 51 Hun, 641. 


Rev. St. p. 387, c. 18, tit. 4, relating to 
taxation, declares that the term “land,” 
as used in said chapter, is to be construed 
to include the land itself, all buildings and 
other articles erected upon or afflxed to the 
same, all trees and underwood growing 
thereon, and all mines, minerals, quarries, 
and fossils in and under the same, except 
mines belonging to the state, and the terms 
“real estate“ and “real property,“ wherever 
they occur in said chapter, are to be con- 
strued as having the same meaning as the 
term “land” thus defined. Within the mean- 
ing of this statute, the foundations, columns, 
and superstructure of an elevated railway 
are real estate, and so taxable. People v. 
Commissioners of Taxes & Assessments, 82 
N. T. 459, 462. 


Where the roadway of a railroad is in 
the bed of a public street, or in a tunnel 
under the street, such easement may be 
assessed and taxed as real estate. Appeal 
Tax Court v. Western Maryland R. Co., 
50 Md. 274. 


Under Rev. St. c. 6, § 4, regulating the 
taxation of railroad corporations, the track 
of the road and the land on which it is con- 
structed are not real estate” for the pur- 
poses of taxation. Portland, 8. & P. R. Co. 
v. City of Saco, 60 Me. 196. 


The revenue acts of this state declare 
that a railroad right of way shall be held 
to be real estate for the purposes of taxa- 
tion. Chicago & N. W. Ry. Co. v. Village of 
Elmburst, 46 N. E. 437, 438, 165 III. 148. 


A railroad right of way in a public 
street is real estate,“ within the meaning 
of a statute authorizing special assessments 
on the “‘real estate“ benefited thereby, etc., 
for local improvements. Rich v. City of 
Chicago, 38 N. E. 255, 260, 152 III. 18. 


Real estate embraces not only lands, but 
rights in lands, including all hereditaments 
of an immovable nature; and hence a right 
of way appurtenant to land is embraced 
Within the phrase “land and real estate.” 
State v. Tichenor, 41 N. J. Law (12 Vroom) 
215, 346. 


to carrying on the business of mining, the 
term “real estate” is held to apply to all 
lands, whether agricultural, timber, or min- 
eral, and hence to include the power to con- 
demn a right of way for a tunnel to a 
mining claim, when necessary to the develop- 
ment of the mine. Douglass v. Byrnes (U. 
S.) 59 Fed. 29, 31. 


The expression “real estate,” in the elev- 
enth section of the Essex public road board 
act, approved March 31, 1869 (P. L. p. 957), 
includes a way appurtenant to a farm, be- 
cause such easement is a hereditament of an 
immovable nature. Brower v. Tichenor, 41 
N. J. Law (12 Vroom) 345, 346. 


Bemainder. 
„Real estate,” as used in a statute au- 


thorizing the sale of lands, tenements, and . 


real estate on execution, will be construed 
to include a remainder in real estate, whicb 
will vest in possession if the remainder- 
man outlives the holder of a precedent life 
estate. Sheridan v. House (N. Y.) 4 Abb. 
Dec. 218, 226. 


The term “real estate,” as used in the 
Statutes of 1814 and in the Revised Statutes, 
includes every freehold estate and interest 
in lands (that is, an estate in fee or for life), 
as also every estate, interest, and right, 
legal and equitable, in lands, tenements, and 
hereditaments, except such as are determin- 
ed by the death of an intestate seised or pos- 
sessed thereof or in any manner entitled 
thereto, and except leases for years and 
estates for the life of another person. A re- 
mainder in fee in lands is clearly real es- 
tate, as that term is used in common law, 
as well as defined by the statutes, and under 
the statute of Illinois, authorizing the sale 
of real estate of an infant, the court has juris- 
diction to direct the sale of a remainder in 
fee, vested in interest in an infant. Jenkins 
v. Fahey, 73 N. Y. 355-362. 


The term “real estate” applies as well 
to life estates or estates in remainder as 
to absolute or entire fees. Cooper v. Hep- 
burm (Va.) 15 Grat. 561, 563. 


Interest of remote assignee of bond to 
convey. 

Rev. St. p. 111, § 18, provides that all 
deeds, conveyances, and agreements in 
writing, of or affecting title to real estate or 
any interest therein, may be recorded in 
the office of the recorder of the eounty where 
the real estate is situated, and that there- 
fore such rights shall take effect as to sub- 
sequent bona fide purchasers and incum- 
brancers not having notice thereof. Held, 
that an assignment by the assignee of the 
second party in a bond for the conveyance 
of real estate comes within the provision of 
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the statute, and, unless recorded, will not) whatever kind thereon, and all rights and 


take effect as against a subsequent bona 
tide purchaser. McFarran v. Knox, 5 Colo. 
217, 219, 221. 


Right of navigation. 


“Real estate,” as used in Comp. Laws, 
§ 4344, requiring actions for the recovery 
of real estate or for the recovery of pos- 
session thereof, or trespass thereon and tres- 
pass on the case for injuries thereto, to be 
tried in the county where the subject of the 
action shall be situated, means the real es- 
tate of the plaintiff—‘‘an interest or property 
distinct from that of the public at large, 
and which may be acquired by purchase, 
grant, or prescription, and conveyed or dis- 
posed of as property. Nor do we think the 


privileges thereto belonging or in any wise 
appertaining, has no application to assess- 
ments for local improvements. A portion of 
the track of the St. Paul City Railway Com- 
pany in a public street is not real estate, and 
therefore not assessable for the expenses of 
paving. State v. District Court, 17 N. W. 
954, 956, 31 Minn. 354. 


As testator’s realty. 


In a will giving testator’s wife one-third 
of all real estate as long as she remained 
his widow, and to one son the north half of 
the real estate and to another son the south 
half of the real estate, the term “real estate” 
should be construed to mean testator’s real 
estate, though he does not say “my real es- 


right of navigation in a public river can with | tate,” or “the real estate I own,” or “the real 


propriety be treated as real estate, vested ; estate of which I shall die seised.” 


in the public or the state for the benefit of 
. every individual who may have occasion to 
use it.” An action on the case for ob- 
structing a navigable stream is not rendered 
local by the statute. Barnard v. Hinkley, 
10 Mich. 458, 459. 


Several tracts. 


The term “real estate,” as generally 
used, embraces lands, tenements, and here- 
ditaments. It includes several distinct par- 
cels of land, as well as entire tracts. Un- 
der Const. art. 6, § 5, providing that all ac- 
tions for recovery of possession of, quieting 
title to, or for the enforcement of liens 
upon, real estate shall be commenced in the 
county in which the real estate or any part 
thereof * * œ is situated,” an action for 
partition of several distinct tracts of land sit- 
uate in different counties may be brought in 
the superior court in any county in which any 
one of the tracts is situated. Murphy v. 
Superior Court of Los Angeles County, 70 
Pac. 1070, 138 Cal. 69. 


Room. 


A testator by his last will ordered that 
his wife should have one room in his dwell- 
ing house and a comfortable maintenance out 
of his estate during her natural life or her 
widowhood. On the same principle that a 


Case v. 
Young, 3 Minn. 209, 215 (Gil. 140, 142). 


Toll bridge. 


A toll bridge erected by two individuals 
across a river, between their own lands, by 
authority of the Legislature, is real estate. 
In re Meason’s Estate (Pa.) 4 Watts, 341, 346. 


„Real estate,“ as used in tax laws, would 
include a toll bridge; and hence the owner 
would be taxable for such bridge as real es- 
tate. Kittery v. Proprietors of Portsmouth 
Bridge, 2 Atl. 847, 78 Me. 93. 


Trust property. 


In Wag. St. p. 542, § 23, providing that 
the widow shall have dower of real estate, 
though there may have been no actual pos- 
session by the husband in his lifetime, and 
though the same may have been held by him 
as partner, the term “real estate“ cannot be 
construed to include real estate charged with 
a trust held by a tenant in common, whether 
the trust is expressed on the face of the con- 
veyance under which he holds, or is raised 
by legal implication from its being expressed 
on the face of the transaction itself, though 
not expressed in the deed. Willet v. Brown, 
65 Mo. 138, 148, 27 Am. Rep. 265. 


Unlocated land certificate. 
Unlocated land certificates are chattels, 


house is real estate, a room in a house must and not real estate, and descend to the heirs 
likewise be so, as having its share in the of the owner as personalty, and not as real 


foundation. 
of the room, she may recover in ejectment 
and have a writ of possession. White v. 
White, 16 N. J. Law (1 Har.) 202, 214, 31 Am. 
Dec. 232. 


Street railway track. 


The statutory definition of “real proper- 
ty.“ as fixed by Gen. St. 1878, c. 11, § 2, en- 
acting that real property,” for the purpose 
of taxation, shall be construed to include the 
land itself, and all buildings, structures, and 
improvements, trees, or other fixtures of 


If the widow should be put out estate. 


Porter v. Burnett, 60 Tex. 220, 222. 


Vendor’s lien. 


„Real estate,“ as defined by Gen. St. $ 
1835, declaring that the term includes all in- 
terest of the defendant, or any person to his 
use, held or claimed by virtue of any deed, 
bond, covenant or otherwise for conveyance, 
or as a mortgagor, cannot be extended to 
embrace the right of a vendor who releases 
his trust deed for the purchase price and 
merely reserves a lien; that being only a 
chose in action, and no interest in the land. 
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Fallon v. Worthington, 22 Pac. 960, 962, 13 
Colo. 559, 6 L. R. A. 708, 16 Am. St. Rep. 231. 


Water and ice. 


“It is well settled that under some condi- 
tions water and ice are to be regarded as real | 
estate, belonging to the owner of the land! 
which is beneath it, and when that is the 
case the owner or assignee has the exclusive 
right to gather and dispose of the ice for his 
own benefit, subject to the rights of other 
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debtors without something due. Booth v. 
Kinsey (Va.) 8 Grat. 560, 568 (citing Pothier, 
p. 111, c. 3, art. 2, §§ 1, 11). 


REAL SECURITY. 


Real security is security on property, as 
distinguished from personal security. Mer- 
rill v. National Bank, 19 Sup. Ct 360, 371, 
173 U. S. 131, 43 L. Ed. 640. 


riparian owners. Where he does not own| REAL SERVICES. 


the soil under the stream, as where it is 
meandered and his ownership does not in- 
clude its bed, he has no exclusive right to the i 
ice wbich forms on it.“ Marsh v. McNider, : 
55 N. W. 469, 88 Iowa, 390, 21 L. R. A. 333, | 
45 Am. St. Rep. 240. | 


Water pipes and hydrants. 


| 
“Real estate,” as used in Rev. St. c. 6, 
$ 9, which declares that taxes on real estate 
are to be assessed in the town where the 
estate lies to the owner or person in posses- | 
sion thereof, includes the water pipes, hy- 
drants, and conduits of a water company laid | 
through the streets of a city or town. Paris 
v. Norway Water Co., 27 Atl. 143, 145, 85 Me. 
830, 21 L. R. A. 525, 35 Am. St. Rep. 871. 


Water power. 


Real property, for the purpose of tax- 
ation, being defined by the statute to include 
all rights and privileges belonging or apper- 
taining thereto, includes listed water powers, | 
which are a part of one’s right to the use of 
the water. State v. Minneapolis Mill Co., 2 
N. W. 839, 841, 26 Minn. 229. 


Waterworks plant. 


Code Iowa, § 45, subd. 8, provides that 
the word “land,” and the phrases “real es- 
tate” and “real property,” include lands, ten- 
ements, hereditaments, and all rights thereto 
and interests therein, equitable as well as 
legal. In that state the buildings and ma- 
chinery of a waterworks company located on 
land under a lease, to continue as long as the 
waterworks are operated, are for the purpose 
of taxation real estate, and the whole plant, 
with the mains, pipes, and hydrants, is as- 
Bessable in a township where the main works 
are located. Oskaloosa Water Co. v. Board 
of Equalization of State of Iowa, 51 N. W. 
18, 19, 84 Iowa, 407, 15 L. R. A. 206. 


REAL RELEASE. 


According to Pothier there are two kinds 
of release—one called a “real release,” and 
the other a “personal discharge.” A real 
release is where the creditor declares that he 
considers the debt as acquitted. It is equiv- 
alent to a payment, and renders the thing 
no longer due, and consequently it liberates | 
all the debtors of it, as there can be no 


Ang. Water Courses, 1 142, states that 
easements were treated by the civil law un- 
der the name of services, where they were 
divided into real and personal. The former 
were defined to be services which one estate 
owes to another, or the right of doing some 
thing or of having a privilege in one man’s 
estute for the advantage and convenience of 
the owner of another’s estate. Morgan v. 
Mason, 20 Ouio, 401, 402, 410, 55 Am. Dec. 


REAL SERVITUDE. 


“Real servitudes,“ which are also called 
“predial or landed servitudes,” are those 
which the owner of an estate enjoys on a 
neighboring estate for the benefit of his own 
estate. They are also called “‘predial or 
landed servitudes” because, being establish- 
ed for the benefit of an estate, they are rath- 
er due to the estate than to the owner per- 
sonally. Civ. Code La. 1900, art. 646. 


REAL STATUTE. 


According to the jurists of Holland and 
France, a personal statute is that which fol- 
lows and governs the party subject to it 
wherever he goes. The real statute controls 
things, and does not extend beyond the lim- 
its of the country from which it derives its 
authority. The personal] statute of one coun- 
try controls the personal statute of another 
country, into which a party once governed 
by the former, or who may contract under it. 
should remove; but it is subject to a real 
statute of the place where the person sub- 
ject to the personal statute should fix him- 
self, or where the property on which the con- 
test arises may be situated. Bartolus, who 
was one of the first by whom this subject 
was examined, and the most distinguished 
jurist of his day, established as a rule that 
whenever the statute commenced by treat- 
ing of persons it was a personal one, but if 
it began by disposing of things it was real. 
So that if a law was written thus, The es- 
tate of the deceased shall be inherited by 
the eldest son,“ the statute was real; but if it 
said, The eldest son shall inherit the estate,” 
it was personal. This distinction, though 
purely verbal and most unsatisfactory, was 
followed for a long time, and sanctioned by 
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many whose names are illustrious in the an- 
nals of jurisprudence, but was ultimately 
discarded by all. Voet has two definitions— 
one that a real statute is that which affects 
principally things, though it also relates to 
persons; and the other that a personal stat- 
ute is that which affects principally persons, 
though it treats also of things. Saul v. His 
Creditors (La.) 5 Mart. (N. S.) 569, 582, 16 
Am. Dec. 212. 


ecuted by the purchaser and before any 
work is done or any benefits result to the 
county from the contract; for it cannot in 
justice or truth be said that it realizes any- 
thing, either money or government scrip, as 
soon as such contract was made. Stanford 
v. Greene County, 18 Iowa, 218, 220. 


REALM. 


The term “realm,” throughout which it 
is presumed that legal proceedings during 
their continuance are publicly known, means 
the state or sovereignty where the property 
is which is the subject of litigation. Carr v. 
Lewis Coal Co., 8 S. W. 907, 909, 96 Mo. 149, 
9 Am. St. Rep. 328. 


REALITY. 


“The reality of the claim made,” as used 
in the statement that the compromise of a 
disputed claim is good consideration for a 
promise, and that the only elements neces- 
sary to a valid agreement of compromise are 
the reality of the claim made and the bona 
fides of the compromise, means that the 
claimant shall assert his claim in good faith, 


REALTY. 


believing it is real. 
369, 371, 43 N. J. Eq. 377, 


REALIZE. 


When used in connection with the con- 
version of claims or demands into money, 
“realize” is a very broad term, and may rea- 
sonably be said to include the term “compro- 
mise,” so that, where defendants agreed to 
pay an attorney a certain sum for his sery- 
ices in case they realized not less than a cer- 
tain amount, and they compromised for a 
less amount, the attorney cannot recover. 


Bittiner v. Gomprecht, 58 N. Y. Supp. 1011, 
1013, 28 Misc. Rep. 218. 


The word “realize,” as used in a con- 
tract whereby a party agreed to pay another 
a certain sum of money in case he should 


realize a certain amount for certain land, 
etc., means to bring into actual possession. 


It is ordinarily used in contrast to “hope” or 


“anticipation.” Lorillard v. Silver, 36 N. Y. 


578, 579. 


The payee of a draft assigned it to one 
who gave his promissory note; the payee 
agreeing to release the assignee from paying 
the note in case he should be unable to “col- 
lect or realize” on the draft. The assignee 
afterwards became indebted to the drawer. 
Held, that until a suit should be brought by 
the drawer, enabling the assignee to set off 
the draft against the debt, it could not be 
predicated that the assignee had been able 
to realize on the draft by means of the in- 
debtedness. Hall v. Henderson, 84 III. 611, 
612. 


“Realized,” as used in a contract for se- 
lecting and planting swamp and overflowed 
lands granted to the county, to be paid for 
out of the “first money and government scrip” 
there is realized by said county for state 
lands, cannot be construed to include a con- 
tract for the sale of lands, before it is ex- 


Rue v. Meirs, 12 Atl. 


See “Real Property.” 


| REAR. 


“Rear,” as used in a will by which the 
testator devised his messuage No. 90 B. 
Street, and the two stable lots “in the rear 
thereof,” should be construed to apply to 
both the lots devised, though only one of 
them was directly behind No. 90; the other 
being behind No. 89. They are properly de- 
scribed as being in the rear of the testator’s 
dwelling house lot. Read v. Clarke, 109 
Mass. 82, 83. 


REAR BRAKEMAN. 


“Rear brakeman,” as used in the busi- 
ness of railroading, means the brakeman 
posted at or near the rear of the train. Erb 
v. Eggleston, 60 N. W. 98, 41 Neb. 860. 


REASON. 


See “Good and Lawful Reasons”: “Good 
Reason to Believe’; “No Reason to 
Doubt.“ 


Reason for appeal. 


It is a sufficient statement of the reasons 
for the appeal from an order denying probate 
of a will to say that the evidence given be 
fore the court showed due execution of the 
will, and the judge denied the probate of it; 
for it is nothing more than saying that the 
judge decided contrary to the evidence, and 
that the proof showed that a will had been 
made, while the court decided otherwise and 
that no such will had been made. Nelson v. 
Clongland, 15 Wis. 392, 393. 


Reason to believe. 


Where defendant in slander Said his 
watch had been stolen, and that he had rea- 
son to believe plaintiff took it, the words 


— — y . 


en 


REASON 


had reason to believe” amounted to an 
averment that plaintiff took the watch. Mil- 
ler v. Miller (N. Y.) 8 Johns. 77. 


Reason to believe,” as used in a charge 
that one accused of homicide need not re- 
treat if he had reason to believe that he was 
in danger of great bodily harm, is not equiv- 
alent to “reasonable belief.” Howard v. 
State, 20 South. 365, 366, 110 Ala. 92. 


Reason to know. 


In regard to the liability of warehouse 
men fora defect existing in their warehouse, 
of which they knew or had reason to know, 
means such a defect as could have been dis- 
covered by the use of ordinary care. Moul- 
ton v. Phillips, 10 R. I. 218, 223, 14 Am. Rep. 
663. 


REASONABLE. 


An attempt to give a specific meaning 
to the word “reasonable” is trying to count 
what is not number, and measure what is 
not space. Altshuler v. Coburn, 38 Neb. 881, 
57 N. W. 836. 


The only limit to the legislative power 
in prescribing conditions to the right of prac- 
ticing a profession is that they should be rea- 
sonable. By the term “reasonable” is not 
meant expedient, nor that the conditions must 
be such as the court would impose if it were 
called on to prescribe what should be the 
conditions. They are to be deemed reason- 
able where, although perhaps not the wisest 
and best that might be adopted, they are fit 
and appropriate to the end in view, to wit, 
the protection of the public, and are mani- 
festly adopted in good faith for that purpose. 
If the condition should be clearly arbitrary 
and capricious; if no reason with reference 
to the end in view could be assigned for it; 
and especially if it appeared that it must 
have been adopted for some other purpose— 
such, for instance, as to favor or benefit some 
persons or class of persons—it certainly 
would not be reasonable, and would be be- 
yond the power of the Legislature to im- 
pose. State v. Vandersluis, 42 Minn. 129, 
43 N. W. 789, 6 L. R. A. 119. 


“Reasonable” is a relative term, and the 
facts of the particular controversy must be 
considered before the question as to what 
constitutes a reasonable delay can be de- 
termined. In re Nice & Schreiber (U. S.) 123 
Fed. 987, 988. 


Discretion involved. 


“Reasonable,” as used in reference to a 
license tax, does not mean that a tax is un- 
reasonable if it is larger than the judges 
think wise; but, if it is allowed by an author- 
ity endowed with discretion, it must be pre- 
sumed by the courts to be reasonable. Ex 
parte Mirande, 14 Pac. 890, 892, 73 Cal. 365. 
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Fair synonymous. . 


Webster’s Dictionary gives as a synonym 
for fair“ the word “reasonable.” An in- 
struction, therefore, which used the term 
“fair” as a synonym of “reasonable” in defin- 
ing the care required of a physician was not 
erroneous. Jones v. Angell, 95 III. 376, 382. 


Impartial synonymous. 


The word “impartia!” signifies not par- 
tial; not favoring one party more than an- 
other; unprejudiced; disinterested; equita- 
ble; just. The words “impartial” and “rea- 
sonable” are held to be practically synony- 
mous, so that it is held that in a suit for ma- 
licious prosecution a definition of probable 
cause as the existence of such facts and cir- 
cumstances as would excite in a reasonable 
mind the belief of the guilt of the person 
charged is not erroneous because of the use 
of the word “reasonable” instead of Impar- 
tial.” Thompson v. Beacon Valley Rubber 
Co., 56 Conn. 493, 498, 16 Atl. 554. 


As just. 


“Reasonable,” as used in a clause of the 
Constitution requiring taxes levied upon in- 
habitants and residents and upon estates not 
only to be proportional, but to be reasonable, 
should be construed to mean “just.” Opin- 
ion of the Justices, 4 N. H. 565, 569. 


As ordinary. 


The words “ordinary” and “reasonable,” 
used in defining the nature of the care and 
Skill expected of a physician or surgeon in 
his employment, have been interchangeably 
used. Ritchey v. West, 23 III. (13 Peck) 385. 
Perhaps the word “ordinary” would indicate 
more clearly to the common mind the degree 
of care and skill which he is bound to exer- 
cise in his professional engagements, or an- 
swer in damages for the want of it. Kendall 
v. Brown, 74 III. 232, 237. 


REASONABLE AGREEMENT. 


“Reasonable agreement,” as used in an 
application for mandamus, alleging that re- 
lator had sought to enter into a reasonable 
agreement with respondent, which was al- 
leged to be a corporation controlling a mo- 
nopoly, to admit relator as one of its patrons, 
is of too vague and indefinite meaning to 
furnish a basis for a judgment. State ex rel. 
Star Pub. Co. v. Associated Press, 60 S. W. 
91, 93, 159 Mo. 410, 51 L. R. A. 151, 81 Am. 
St. Rep. 368. 


REASONABLE ALLOWANCE. 


“Reasonable allowance,” as used in Act 
April 27, 1864, relative to costs in cases of 
partition, and providing that the costs, with 
a reasonable allowance for counsel fees, 
should be paid by all the parties, the reason- 
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able allowance contemplated does not in- partition, which enacts that the judge of the 

clude expenses of adversary proceedings re- court before whom any case of partition is 

sulting from a defense to plaintiff’s demand had shall allow a reasonable attorney’s fee 

for partition or from any other cause. Ap- | in favor of the attorney bringing the suit, 

peal of Fidelity Ins. Trust & Safe Deposit , which shall be collected and taxed as other 

Co., 108 Pa. 839, 343. l costs, means that the attorney’s fee shall be 

taxed as costs; the judge seeing that it is 

not too great, leaving the attorney and client 

REASONABLE ATTORNEYS FEE. to contract for its amount, and not that the 
The phrase “reasonable attorney’s fee,” judge shall decide as to the amount of the 

as used in the act of 1874 concerning actions fee. Draper v. Draper, 29 Mo. 13, 16, 

for the killing of live stock by railroad trains, | 

requires that the fee shall be a reasonable REASONABLE BELIEF. 

fee, reasonable considering all the elements 

in the particular case which affect the prop- “Reasonable belief” of impending dan- 

er amount of the attorney’s compensation. | ger, sufficient to justify homicide in self-de- 

The fee is for the prosecution of the suit, and fense, must be a belief begotten by attendant 

this covers the entire prosecution, from the circumstances fairly creating it, and must be 

commencement until its termination. Mis- honestly entertained. Howard v. State, 20 

souri River, Ft. S. & G. R. Co. v. Shirley, South. 365, 366, 110 Ala. 92. 

20 Kan. 660. 


“Reasonable attorney’s fee,“ as used in REASONABLE CARE. 
Code, § 2961, providing that if an attachment | 


is wrongfully sued out, and there is no rea- the converse of negligence. Buck v. People's 


sonable cause to believe the ground upon St. Ry.. Electric Light & Power Co., 46 Mo 
which same issued to be true, defendant App. 5 0 : ° l 


may recover the actual damages sustained | 

and a reasonable attorney’s fee, to be deter- Reasonable and proper care and caution 
mined by the court, cannot be construed as l is that degree of care and caution that rea- 
meaning a fair and reasonable fee for the sonably prudent persons should exercise. 


Reasonable care and prudence implies 


trial of the whole case, though the question 
as to whether the defendant was indebted to 
the plaintiff was in issue, as the fees are to 
be allowed if the ground upon which the at- 
tachment was issued is not true. The action 
for the supposed debt can be brought, wheth- 
er there is ground for the attachment or not. 
The attachment is an auxiliary proceeding, 
and may be commenced when the action is 
brought or afterwards, and the attorney's 
fee is allowed only when it is found that 
there was no ground for the commencement 
of such auxiliary proceeding. Porter v. 
Knight, 19 N. W. 282, 285, 63 Iowa, 365. 


The amount of the estate must to a large 
extent govern the court’s discretion in de- 
termining what is a reasonable attorney’s 
fee to the attorney for the petitioning cred- 
itors of a bankrupt, and it must be controlled 
by the general policy of the law, which re- 
quires such estates to be administered with 
severe economy. In re Goldville Mfg. Co. 
(U. S.) 123 Fed. 579, 584. 


Where a deed of assignment provided 
that after paying the expenses of executing 
the trust, including reasonable attorney’s 
fees, the balance should be divided among the 
creditors, the phrase “reasonable attorney’s 
fees“ should be interpreted as meaning such 
fees as the trustee might be allowed to charge 
by law, and hence it could not include fees 
for services rendered by himself to himself. 
Kentucky Nat. Bank v. Stone, 14 Ky. Law 
Rep. 645, 647, 20 S. W. 1040, 1041, 93 Ky. 623. 


“Reasonable attorney’s fee,” as used in 
the sixty-fifth section of the act concerning 


| Gawlack v. Michigan Cent. R. Co., 11 Ohio 
Cir. Ct. 59, 64, 5 O. C. D. 313. 


Reasonable care is that care and fore- 
sight which men of ordinary prudence are 
accustomed to employ, and which they prob- 
ably would have employed under the exact 
circumstances of the particular case. John- 
son v. Hudson River R. Co., 13 N. T. Super. 
Ct. (6 Duer) 633, 646; Larsh v. City of Des 
Moines, 38 N. W. 384, 385, 74 Iowa, 512; Hel- 
feustein v. Medart (Ky.) 36 S. W. 863, 866. 


Due and reasonable care and caution 
means that degree of care and caution which 
might reasonably be expected of a reasonably 
prudent man under the circumstances sur- 
rounding him or her at the time in question. 
Atherton v. Tacoma Ry. & Power Co., 71 Pac. 
39, 42, 30 Wash. 395 (citing Spurrier v. Front 
St. Cable Ry. Co., 3 Wash. St. 659, 29 Pac. 
346); Jegglin v. Roeder, 79 Mo. App. 428, 436. 


“Reasonable care” means according to 
the usages, habits and ordinary risks of the 
business. Bonner v. Pittsburg Bridge Co., 38 
Atl. 896. 897, 183 Pa. 195; Titus v. Railroad 
Co., 136 Pa. 618, 20 Atl. 517, 20 Am. St. Rep. 
944; Keenan v. Waters, 37 Atl. 342, 343, 181 
Pa. 247. 


As governed by circumstances. 


What is due diligence or reasonable care, 
which are practically synonymous, is nearly 
always, if not always, a manifest question of 
law and fact, difficult of definition, and still 
more so of determination; that depending on 
the relative facts in each case, and coming 
peculiarly within the province of the jury. 


REASONABLE CARE 


Hendricks v. Western Union Telegraph Co., 
35 S. E. 543, 546, 126 N. C. 304, 78 Am. St. 
Rep. 658. 


“Reasonable care” means such care as is 
proportionate to the probability of injury. 
Gannon v. Laclede Gaslight Co., 47 S. W. 907, 
912, 145 Mo. 502, 43 L. R. A. 505; Tompert v. 
Hastings Pavement Co., 55 N. Y. Supp. 177, 
179, 35 App. Div. 578. 


“Reasonable care and skill“ as used in a 
contract providing that work to be done by 
one party for the other shall be done with 


reasonable care and skill, is a relative phrase, 
and in its application as a rule or measure of | 


duty varies in its requirements, according to 
all the circumstances under which the care 
and skill are to be exerted. Cunningham v. 
Hall, 86 Mass. (4 Allen) 268, 276. i 


Reasonable care “is care in proportion to 
the danger involved. Whatever may be the 
dangerous circumstances, reasonable care 
must be exercised to prevent harm. In de- 
ciding whether one exercises reasonable care, 
all the surrounding circumstances must be 
considered, and it must be determined there- 
from what would be the conduct of a person 
of ordinary prudence and discretion under 
such circumstances.” Dexter v. McCready, 5 
Atl. 855, 856, 54 Conn. 171. 


Ordinary and reasonable care and dili- 
gence are relative terms, and what will con- 
stitute the amount or kind of diligence that 
will be regarded as ordinary and reasonable 
must necessarily vary under different condi- 
tions. It cannot be measured or ascertained 
by any fixed and inflexible standard, and 
what under some circumstances would be 
ordinary and reasonable diligence might un- 
der other conditions amount even to gross 
negligence. Consumers’ Electric Light & 
Street R. Co. v. Pryor (Fla.) 32 South. 797, 
805; Read v. Morse, 34 Wis. 815, 318. 


Reasonable care is at least such care as 
& person whose conduct is in question should 
have exercised in the particular emergency, 
in the opinion of the final judge or judges 
of each case. If there is reasonable room for 
variation of opinion on that subject, then the 
criterion is that measure or degree of care 
which a jury regards as obligatory upon that 
person in the circumstances of the case in 
hand.. Appel v. Eaton & Price Co., 71 S. W. 
741, 743, 97 Mo. App. 428. i 


Ordinary care synonymous. 


The term “reasonable care” is synony- 
mous with the term “ordinary care.” The 
terms may be used interchangeably in instruc- 
tions. Black v. Chicago, B. & Q. R. Co., 46 
N. W. 428, 430, 30 Neb. 197; Baltimore & O. 
S. W. Ry. Co. v. Faith, 51 N. E. 807, 808, 175 


Ill. 58; Chicago, B. & Q. R. Co. v. Yorty, 42 


N. E. 64, 65, 158 Ill. 321; Nolan v. New York 
& N. H. R. Co., 4 Atl. 106, 111, 53 Conn. 461; 
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Taylor v. City of Ballard, 64 Pac. 143, 147, 24 
Wash. 191. 


Reasonable care “must be understood as 
meaning ordinary care, since otherwise the 
word ‘reasonable’ would have no fixed mean- 
ing, and when used in an instruction would 
authorize the jury to apply any rule as to 
care and caution which they might deem rea- 
sonable.” Instructions in which the term 
“reasonable care” is used are to be treated 
as though the phrase “ordinary care” bad 
been employed. Illinois Cent. R. Co. v. No- 

ble, 32 N. E. 684, 685, 142 III. 578. 


The term “reasonable care,” like the 
term “ordinary care,” is an apt term to use 
In an instruction to describe the care requir- 
ed by a contractor in keeping a street in a 
safe condition. Tompert v. Hastings Pave- 
ment Co., 55 N. Y. Supp. 177, 179, 35 App. 
Div. 578. 


An instruction that plaintiff could not re- 
cover unless she was in the exercise of rea- 
| sonable,” instead of “ordinary,” care, was 
properly refused in an action against a city 

for personal injuries resulting from a defect- 
ive street. City of Peoria v. Gerber, 48 N. E. 


152, 153, 168 III. 318. 


As necessary care. 


The use of the word “reasonable,” in an 
instruction in an action against a carrier for 
loss of goods by fire while on a railroad train, 
that the defendant is not liable if the person 
in charge of the train took all reasonable care 
and observed all reasonable precautions in 
the management and conducting of the train, 
etc., is intended to convey the idea that the 
carrier is bound to use that care and fore- 
sight which is appropriate to the action and 
necessary to be used in like exigencies and 
employments, as contradistinguished from 
that ordinary care which devolves upon an 
ordinary bailee. A reasonable act is such as 
the law requires. Levering v. Union Transp. 
& Ins. Co., 42 Mo. 88, 95, 97 Am. Dec. 320. 


By “reasonable care” is meant that de- 
gree of care which a person of prudence 
would ordinarily exercise under the same cir- 
cumstances as those in question. Interna- 
tional & G. N. R. Co. v. Williams, 50 S. W. 
732, 20 Tex. Civ. App. 587. 


The reasonable care which a plank road 
company is required to exercise to keep its 
road in proper repair and safety includes acts 
of omission as well as those of commission. 
When the danger is such as to imperil huinar 
safety, the care required should be such as 
may reasonably be regarded as enough to pre- 
vent the probability of mischief. Carver v 
Detroit & S. Plank Road Co., 25 N. W. 183, 
185, 69 Mich. 616. 
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Commission merchants. 


“Reasonable care,” as used in the rule 
that commission merchants are liable for rea- 


REASONABLE CARE 


sonable care of property in their possession, 
means “such care as an ordinarily prudent 
man would exercise under the same circum- 
stances with reference to his own property, 
taking into consideration the usages of trade, 
the state of the market, and the situation of 
the property.” Rice v. Brook (U. S.) 20 Fed. 
611, 614. 


Physicians and surgeons. 


The reasonable and ordinary care, skill, 
uid diligence which the law requires of phy- 
Sicians and surgeons are such as those in the 
same general line of practice in the same gen- 
eral locality ordinarily have and exercise in 
like cases. Surgeons should, however, keep 
up with the latest advance in medical science, 
and use the latest and most improved meth- 
ods and appliances, having regard to the gen- 
eral practice of the profession in the locality 
where they practice. Akridge v. Noble, 41 S. 
E. 78, 80, 114 Ga. 949. 


Shipbuilders. 


“Reasonable care or skill“ is a relative 
phrase, and what this requires is always to 
be determined by consideration of the sub- 
ject-matter to which it is applied. In its ap- 
plication as a rule or measure of duty to 
which a builder is subject in the building of 
a ship, and especially when it is constructed 
in part of materials known to be subject to 
defects which may essentially impair its 
strength or endanger its safety, it calls for 
the most vigilant inspection of every article 
used aud the employment of every known 
test or means by which they may be detected. 
Cunningham v. Hall, 86 Mass. (4 Allen) 268, 
276. 


Trustees. 


Reasonable care, as applied to the duties 
of trustees in connection with the securities 
in which the trust fund was invested, re- 
quires such trustees to act according to the 
best of their judgment, and to exercise such 
care aS a man of average prudence, under 
precisely the same circumstances, would use. 
Smith v. Bank of New England (N. H.) 54 
Atl. 385, 387. 


REASONABLE CAUSE. 
Other reasonable cause, see “Other.” 


In Act 1799, providing that a district at- 
torney and customs collector shall not be li- 
able to an action for the seizure of goods for 
which they believed there was “reasonable 
cause,” that term is synonymous with prob- 
able cause, and means a reasonable ground 
of suspicion, supported by circumstances suf- 
ficiently strong in themselves to warrant a 
cautious man in the belief that a ground ex- 
isted for the seizure, or such a state of facts 
as would lead a man of ordinary caution to 
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suspicion, that such ground existed. Stacey 
v. Emery, 97 U. S. 642, 646, 24 L. Ed. 1035. 


In a reference in the bankrupt act to a 
security taken for a debt by a creditor hav- 
ing reasonable cause to believe the person 
giving such security insolvent, the phrase 
“reasonable cause to believe“ means a knowl- 
edge of some fact or facts calculated to pro- 
duce a belief of the debtor's insolvency in the 
mind of an ordinarily intelligent man, and 
not a mere suspicion of the debtor's insol- 
vency. Grant v. First Nat. Bank, 97 U. S. 
80, 81, 24 L. Ed. 971. 


To constitute a reasonable cause to be 
lieve that a debtor is insolvent, it is not 
enough that a creditor or purchaser has mere- 
ly some cause to suspect his solvency, but 
there must be knowledge of some fact or 
facts calculated to produce a reasonable be- 
lief that the debtor is insolvent. Daniels v. 
Bank of Zumbrota, 29 N. W. 165, 35 Minn. 
351. 


“Reasonable cause to believe,” as used 
in Bankr. Law, § 52, relating to fraudulent 
preferences made by the debtor to one hav- 
ing reasonable cause to believe that the debtor 
was insolvent, does not mean that the cred- 
itor has some cause to suspect the insolvency 
of his debtor. A man may bave many 
grounds of suspicion that his debtor is in fail- 
ing circumstances, and yet have no cause for 
a well-grounded belief of the fact. He may 
be willing to trust him further. He may feel 
anxious about his claim, and have a strong 
desire to secure it; and yet such belief as the 
act requires may be wanting. Morey v. Mil- 
liken, 30 Atl. 102, 105, 86 Me. 464 (citing 
Grant v. First Nat. Bank, 97 U. S. 80, 24 L. 
Ed. 971; King v. Storer, 75 Me. 62, 63). 


Bankr. Act 1867, § 35, enacts that if any 
creditor receiving an assignment, transfer, or 
conveyance from his debtor has reasonable 
cause to believe such debtor insolvent, and he 
be insolvent, the conveyance shall be void. 
Held, that the phrase “reasonable cause“ 
means such a state of facts brought to the 
creditor’s notice respecting the affairs and 
the pecuniary condition of the debtor as 
would lead a prudent business man to the 
conclusion that the debtor is unable to meet 
his obligations as they mature in the ordi- 
nary course of business.—Toof v. Martin, 80 
U. S. (13 Wall.) 40, 50, 20 L. Ed. 481. - 


The “reasonable cause” which will jus- 
tify a wife or husband in quitting and aban- 
doning the other is that which would enti- 
tle the party so separating himself or her- 
self to a divorce. “The contention that rea- 
sonable cause in this connection is not de- 
finable by any precise rule of law, but in- 
cludes rather such causes as in any case 
submitted will satisfy a court or jury that 
the separation was a justifiable act, should 


believe, or to entertain an honest and strong, not be sustained, since too liberal a con- 


REASONABLE CAUSE 


struction given to the words ‘reasonable 
cause’ could not fail to invite separation be- 
tween husband and wife which might other- 
wise never occur, while a construction too 
limited might subject those most meriting 
legal protection, because most needing it, to 
hardships and sufferings which are revolting 
to every right-minded man.” Butler v. Butler 
(Pa.) 1 Pars. Eq. Cas. 329, 337. 


“Reasonable cause,” as used in the bank- 
rupt act (14 Stat. 534), providing that if any 
insolvent debtor, within four months before 
filing his petition in bankruptcy, shall suffer 
his property or any part thereof to be at- 
tached or seized on execution, or makes any 
payment, assignment, transfer, or convey- 
ance of his property within that period, such 
assignment, transfer, or conveyance shall be 
void, if the person receiving the same or to 
be benefited thereby bad reasonable cause to 
believe that such debtor was insolvent, sig- 
nifies that the debtor was actually insolvent, 
and that such facts and circumstances were 
known to the creditor securing the prefer- 
ence as clearly ought to have put a prudent 
man on inquiry as to such insolvency. 
Dutcher v. Wright, 94 U. S. 553, 557, 24 L. 
Ed. 130. 


REASONABLE CERTAINTY. 


Reasonable certainty means that which 
on a fair and reasonable construction may be 
called certain, without resorting to possible 
facts which do not appear. Hollingsworth v. 
Holshousen, 17 Tex. 41, 44. 


“Reasonable certainty is the being free 
from reasonable doubt.“ As used in an in- 
struction in a criminal case, stating that the 
jury should be satisfied to reasonable cer- 
tainty of the defendant’s guilt, it is equiva- 
lent to an instruction that they should be 
“free from reasonable doubt as to his guilt,” 
and the instruction is not erroneous. State 
v. Shaw, 49 N. C. 440, 443. 


REASONABLE COMPENSATION. 


“Reasonable compensation,” as applica- 
ble to V. S. 5384, authorizing the probate 
court to allow a special administrator, “in 
case of unusual difficulty or responsibility, 
such further sum as it judges reasonable,” 
means such as will fairly compensate, when 
the character, effectiveness, and ability enter- 
ing into the service are considered. Powell 
v. Foster’s Estate, 44 Atl. 96, 97, 71 Vt. 160. 


A statute which permits the damages 
on the condemnation of land to be assessed 
as of the date of the former taking, but 
postpones interest until possession is actu- 
ally taken, provides the reasonable compen- 
sation which the Constitution requires in such 
cases. Norcross v. City of Cambridge, 44 
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An assignment in trust for creditors, 
providing for the payment of all expenses 
which might be incurred by the assignment in 
the execution of the trust, including a rea- 
sonable compensation for labor, time, and 
services of such assignees, means a compen- 
sation or commission for labor, time, serv- 
ices, and attention of the assignee, actually 
done, spent, given, and bestowed in and 
about the business of the trust created, and 
can be construed as meaning no more than 
the commissions fixed by law. Campbell v. 
Woodworth, 24 N. T. 304. 306. 


P. L. 49, authorizing cities of the second 
class by ordinance to issue certain bonds, 
which shall not be sold at less than par, with 
accrued interest, but providing that the coun- 
cils may allow a reasonable compensation 
for the sale or negotiation of said bonds, 
does not authorize the allowance of a com- 
mission to the purchasers thereof. Appeal 
of Whelen, 108 Pa. 162, 1 Atl. 88. 


What is a reasonable compensation for 
physical and mental suffering is for the jury 
to ascertain and assess under the facts in 
each case. Such compensation cannot be 
measured by any unvarying mathematical 
rule or standard. Larkin v. Chicago & G. W. 
Ry. Co., 92 N. W. 891, 892, 118 Iowa, 652. 


REASONABLE COSTS. 


The term “reasonable costs,” as used in 
V. S. 1403, providing that, in case of discon- 
tinuance, the defendant is entitled to judg- 
ment for reasonable costs, covers also such 
costs as had accrued to the defendant before 
the suit was discontinued, though before 
the return day, as costs for summoning wit- 
nesses or in taking depositions. Woods v. 
Darling, 45 Atl. 750, 751, 71 Vt. 348. 


REASONABLE CREATURE. 


Under the common-law rule that murder 
is taking away the life of a reasonable crea- 
ture under the king’s peace with malice 
aforethought, express or implied, the phrase 
“reasonable creature” means a human being, 
and includes a lunatic, an idiot, or even a 
child unborn, or a slave. State v. Jones 
(Miss.) Walk. 83, 85. 


REASONABLE DANGER. 


“Reasonable danger” is defined, as the 
force of the term imports, as a danger to be 
judged of by an exercise of reason and judg- 
ment, exercised on acts which require con- 
struction to render their meaning apparent. 
Allen v. State, 6 S. W. 187, 189, 24 Tex. App. 
216. 


REASONABLE DILIGENCE. 
The phrase “reasonable diligence” is held 


N. B. 615, 616, 166 Mass. 508, 33 L. R. A. 843. to be incapable of exact definition and to 


REASONABLE DILIGENCE 


have only a relative signification. Paul Hop- 
kins & Son v. Seattle Scandinavian Fish Co., 
73 Pac. 495, 496, 32 Wash. 513. 


Reasonable diligence means such dili- 
gence as an ordinarily prudent and diligent 
person would exercise under similar circum- 
stances. Missouri, K. & T. R. Co. v. Gist, 
73 S. W. 857, 858, 31 Tex. Civ. App. 662. 


Reasonable diligence is that diligence 
which would be deemed reasonable by rea- 
sonable and prudent men under the same 
circumstances. Bacon v. Casco Bay Steam- 
boat Co., 37 Atl. 328, 329, 90 Me. 46. 


“By reasonable diligence is meant merely 
reasonable attention to business, and a per- 
son who settles a store account and waits 
more than five years to examine the same 
cannot have the same reopened on an alleged 
discovery of mistakes of addition of credits 
therein,” not having exercised reasonable 
diligence. Bodkin v. Rollyson, 37 S. E. 617, 
48 W. Va. 453. 


A person in the act of purchasing a piece 
of property is required to exercise reasonable 
diligence to ascertain the character of the 
title thereof. What is meant by reasonable 
diligence is, not the diligence or skill that 
would be employed by a practiced convey: 
ancer or an acute or skillful attorney, but the 
diligence exercised by ordinary men general- 
ly. If, after he has found that there appears 
in the case presented to him that which 
would lead a reasonable man to the conclu- 
sion that the conveyance received by him 
would give a good title, and he acts in good 
faith upon that, he exercises reasonable dili- 
gence. Latta v. Clifford (U. S.) 47 Fed. 614, 
620. 


By the words “reasonable diligence,” as 
used in Act April 22, 1856 (P. L. 532), limit- 
ing to five years the time within which an 
action may be brought to enforce any implied 
or resulting trust as to realty, “provided that 
as to any one affected with a trust by rea- 
son of his fraud the said limitation shall be- 
gin to run only from the discovery thereof, or 
when by reasonable diligence the party de- 
frauded might have discovered the same,” is 
meant where there is some reason to awaken 
inquiry and direct diligence in a channel in 
which it would be successful. Maul v. Rider, 
59 Pa. (9 P. F. Smith) 167, 171. 


Reasonable diligence, in cases of absent 
debtors, requires that the plaintiff shall at 
least take some steps from time to time to 
ascertain whether his debtors can be reached 
by suit or not. Dukes v. Collins (Del.) 30 
Atl. 639, 7 Houst. 3. 


Reasonable diligence, within the mean- 
ing of the rule that presentment and notice 
of dishonor of negotiable paper must be 
made with reasonable diligence, means that 
the diligence required must be measured by 
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the general convenience of the commercial 
world and the practicability of accomplishing 
the end required by ordinary skill, caution, 


and effort. A bill of exchange deposited in 


a post office within due time to reach the 
place of payment before it fell due, but tak- 
en to the wrong place by mistake of the post- 
master, and reaching the place where payable 
on the day after it became due, was held to 
have been presented with sufficient diligence. 
Windham Bank v. Norton Converse & Co., 22 
Conn. 213, 221, 56 Am. Dec. 397. 


As the term is used in speaking of the 
duty of a commission merchant to exercise 
“reasonable diligence” in the care of prop- 
erty which is in his possession, it means 
“such diligence as an ordinarily prudent and 
diligent man would exercise under the cir- 
cumstances with reference to his own prop- 
erty, taking into consideration the usage of 
trade, the state of the market, and the situ- 
ation of the property.” Rice v. Brook (U. S.) 
20 Fed. 611, 614. 


REASONABLE DOUBT. 


“A reasonable doubt is an honest misgiv- 
ing generated by the insufficiency of the 
proof, which reason sanctions as a substan- 
tial doubt.” United States v. Means (U. S.) 
42 Fed. 599, 607; United States v. Graves 
(U. S.) 53 Fed. 636, 659. 


“A reasonable doubt is the doubt which 
makes you hesitate as to the correctness of 
the conclusion which you reach. If under 
your oaths and upon your consciences, after 
you have fully investigated the evidence and 
compared it in all its parts, you say to your- 
selves, ‘I doubt if he is guilty,’ then it is a 
reasonable doubt. It is a doubt which set- 
tles in your judgment and finds a resting- 
place there.’ Brown y. State, 42 Atl. 811, 
828, 62 N. J. Law, 666. 


An instruction in a criminal case that 
jurors have sometimes said, after the acquit- 
tal of the prisoner, that they had no doubt 
of his guilt, but did not think there was suff- 
cient evidence to warrant a conviction, but 
that this is wrong, for if a juror goes into 
the trial with his mind unprejudiced and 
knowing nothing of the facts, and becomes 
satisfied without doubt from the testimony 
offered that the prisoner is guilty, then there 
can be no reasonable doubt in his mind, is 
not prejudicial to the accused. State v. 
James, 37 Conn. 355, 360, 361. 


Every person charged with an offense is 
to be considered innocent, unless his guilt is 
proved so clearly that the jury can conscien- 
tiously see that no reasonable doubt remains 
in their minds as to his guilt. The term 
“reasonable doubt” does not signify a mere 
skeptical condition of the mind. It does not 
require that the proof should be so clear that 


| no possibility of error can exist, for if that 


i . 
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were the case no criminal prosecution would 
prevail. It means simply that it must be so 
conclusive and complete that all reasonable 
doubts of the fact are removed from the 
mind. Tompkins v. Butterfield (U. S.) 25 
Fed. 556, 558. 


If, after an impartial comparison and 
consideration of all the evidence, the jury 
can candidly say that they are not satisfied 
of defendant’s guilt, then they have a rea- 
sonable doubt. United States v. Meagher 
(U. S.) 37 Fed. 875, 881: United States v. 
Lewis (U. S.) 111 Fed. 630, 636. 


What the law refers to as a reasonable 
doubt is such a doubt as would exist if the 
jury, after a careful review of all the evi- 
dence, rejecting that which they considered 
unreliable, and retaining that which they 
considered reliable, and weighing all the 
facts and circumstances, find that its judg- 
ment is not convinced of the guilt of the 
prisoner. State v. Zdanowicz, 55 Atl. 743, 
746, 69 N. J. Law, 619. 


Reasonable doubt is such a doubt as 
honest, conscientious, painstaking men may 
entertain upon a state of facts presented to 
them. People v. Stott, 4 N. Y. Cr. R. 306, 
316. 


By reasonable doubt is ordinarily meant 
such a one as would govern or control in 
business transactions or the usual pursuits 
of life. State v. Millain, 3 Nev. 409, 451. 


Absolute certainty. 


By “reasonable doubt” is not meant cer- 
tainty beyond all doubt whatever, but that 
defendant should be acquitted if there is 
some substantial doubt arising from the evi- 
dence, or the want of it, which is not a mere 
possibility of innocence. State v. Turner, 19 
8. W. 645, 647, 110 Mo. 196; United States 
v. Youtsey (U. S.) 91 Fed. 864, 868; State 
v. Fisher (Del.) 41 Atl. 208, 213, 1 Pennewill, 
303: State v. Miller (Del.) 32 Atl. 137, 141, 
9 Houst. 564. 


Absolute, mathematical, or metaphysical 
certainty is not essential, and, besides, in 
judicial investigation it is wholly unattain- 
able. Moral certainty is all that can be re- 
quired. The truth should be such as to con- 
trol and decide the conduct of men in the 
highest and most important affairs of life, 
and not a mere vague conjecture, a fancy, 
a trivial supposition, a bare possibility of in- 
nocence. To acquit upon such doubts is a 
virtual violation of the juror’s oath, and an 
offense of great magnitude against the inter- 
ests of society, tending directly to the disre- 
gard of the obligation of a judicial oath, the 
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Captious or imaginary doubt. 


“Reasonable doubt is not a mere imagi- 
nary, captious, or possible doubt, but a fair 
doubt, based on reason and common sense, 
and growing out of the testimony in the 
case.” State v. McCune, 51 Pac. 818, 819, 16 
Utah, 170; United States v. Youtsey (U. 8.) 
91 Fed. 864, 868; United States v. Graves 
(U. S.) 53 Fed. 636, 659; State v. Maxwell, 
42 Iowa, 208, 210; State v. Williamson, 62 
Pac. 1022, 1024, 22 Utah, 248; People v. 
Swartz, 76 N. W. 491, 494, 118 Mich. 292; 
Maxey v. State, 52 S. W. 2, 3, 66 Ark. 523. 


A doubt which demands an acquittal 
must be a reasonable doubt. A possible or 
speculative doubt is not sufficient. It is only 
a reasonable doubt of defendant’s guilt which 
entitles him to an acquittal, not a speculative 
or imaginary doubt. State v. May, 72 S. W. 
918, 924, 172 Mo. 630 (citing Watson v. 
State, 83 Ala. 60, 3 South. 441). 


A reasonable doubt is not every doubt. 
It is not a captious doubt. It is such a con- 
dition of mind resulting from the considera- 
tion of the evidence as makes it impossible 
for the jury as reasonable men to arrive at 
a conclusion. It is not a consciousness that 
a conclusion arrived at may possibly be er- 
roneous, but such a state of mind that de- 
prives the jury of the ability to reach a con- 
clusion that is satisfactory. State v. Rob- 
erts, 18 Pac. 896, 900, 15 Or. 187. 


A reasonable doubt is not a whimsical, 
arbitrary, or purely speculative doubt, nor a 
mere conjecture or guess, but one which 
rests on a reasonable foundation. United 
States v. Wyatt (U. S.) 122 Fed. 316, 317. 


A reasonable doubt, which would justify 
a jury in acquitting upon that ground, is a 
state of mental uncertainty arising out of 
the testimony in the case, the facts and cir- 
cumstances of which, under the direction of 
the court, have been given the jury in evi- 
dence as bearing upon the issue. “It must 
not be some mere fancy of the imagination, 
some ideal, unsubstantial figment of the 


‘brain, conjured up outside of the evidence as 


a possible hypothesis of innocence, unfound- 
ed in any reasonable view of the testimony, 
but some substantial and tangible percep- 
tion, which, arising out of the facts and cir- 
cumstances before you, would cause you to 
hesitate and pause as to the guilt of the 
party charged.” Commonwealth v. Childs 
(Pa.) 2 Pittsb. R. 891, 400. 


Reasonable doubt is not a mere imagi- 
nary, whimsical, or even possible doubt of 
the guilt of the accused, but is such a real 
and substantial doubt as intelligent and im- 


hindrance and disparagement of justice, and | partial men may reasonably entertain upon 


the encouragement of malefactors. 
State, 6 Ga. 276, 285 (citing 1 Starkie, Ev. 
514). 


7 Wps. & P.—8 


Giles v. a careful consideration of all the facts proven 


in the case. State v. Di Guglielmo (Del.) 
55 Atl. 350, 352. 


REASONABLE DOUBT 


Concurrence of all jurors. 
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28, 29, 131 Mo. 380; State v. Senn, 11 S. E. 


An instruction that “a reasonable doubt 292, 295, 32 8. C. 392; People v. Parsons, 105 
is such a doubt as fairly and naturally arises Mich. 177, 184, 63 N. W. 69. 


in the minds of the whole jury,” when pre- 
ceded by an instruction that, if the jury 
were “satisfied of the defendant’s guilt be- 
yond all reasonable doubt, they should con- 
vict, and otherwise acquit,” was erroneous, 
as the jury was liable to be misled, and 
conclude that, unless the doubt arose in the 
minds of all the jurors, it was something 
less than a reasonable doubt, and should be 
disregarded. State v. Sloan, 7 N. W. 516, 
517, 55 Iowa, 220. 


An instruction that a reasonable doubt 
is such a doubt as fairly and naturally 
arises in the minds of the whole jury, after 
fully and carefully weighing and considering 
all the facts and circumstances surrounding 
the same, is prejudicial to defendant, as au- 
thorizing a conviction when one or more of 
the jurors may have entertained a reason- 
able doubt of his guilt. State v. Stewart, 3 
N. W. 99, 101, 52 Iowa, 284. 


Reasonable doubt must be such doubt 
as is raised by the evidence in the case, or 
by the want of evidence, and each juror and 
all the jurors must be satisfied from the evi- 
dence beyond a reasonable doubt that de 
fendant is guilty before they can agree upon 
a verdict of guilty; that is, if a juror has 
in his mind a reasonable doubt, it would be 
the duty of such juror not to agree to a 
verdict of guilty. This, however, does not 
mean that, if some of the jurors are satisfied 
beyond a reasonable doubt that defendant is 
guilty, such jurors so satisfied must agree 
to a verdict of acquittal.— State v. Nichol- 
son, 32 S. E. 813, 815, 124 N. C. 820. 


As arising from any one defense. 


Where the jury has a reasonable doubt 
as to the truth of any one of his defenses, the 
defendant is entitled to an acquittal (Code 
Civ. Proc. § 389), for in such case there 
would be a reasonable doubt whether his 
guilt was satisfactorily shown. People v. 
Downs, 8 N. Y. Supp. 521, 524, 56 Hun, 5. 


A reasonable doubt must be a doubt 
arising out of the evidence, and not a fanci- 
ful conjecture or a strained inference. United 
States v. Politzer (U. S.) 59 Fed. 273, 279. 


A reasonable doubt must be a doubt aris- 
ing from the evidence in the case, and not 
derivable from or dependent upon any ex- 
traneous fact or circumstance. State v. Kru- 
ger, 61 Pac. 463, 464, 7 Idaho, 178. 


A reasonable doubt is a strong doubt 
based on the testimony, and not on some im- 
aginary matter outside. State v. Summer, 
32 S. E. 771, 55 S. C. 32, 74 Am. St. Rep. 
707. 


A reasonable doubt is a doubt which 
arises from the evidence and its character, 
or from the absence of satisfactory evidence 
in the case, and is such a doubt as a rea- 
sonable man might entertain after a fair 
review and consideration of the evidence. 
People v. Barberi, 47 N. X. Supp. 168, 174. 


“The law presumes that a defendant in 
a criminal case is innocent of the offense 
charged, and it is necessary to conviction 
that the state overcome such presumption 
and prove him guilty beyond a reasonable 
doubt, and if the jury have a reasonable 
doubt of defendant’s guilt they must acquit. 
But a doubt, in order to authorize an ac 
quittal, must be a substantial one arising 
from the insufficiency of the evidence, and 
not from the mere possibility of innocence. 
State v. Talmage, 17 S. W. 990, 991, 107 Mo. 
543. 


Reasonable doubt means that the doubt 
should arise out of the case, not outside of 
it, not some outside suggestion or reflection 
of a juror, that a juror might ereate in his 
mind, but it means a doubt that ought to 
arise from an examination of the case itself, 
seeking to determine the truth, either from 
the evidence, statement of the defendant, the 
conflict in the evidence, or some deficiency 


“lor lack of testimony. Lewis v. State, 15 8. 


As doubt arising from evidence. 


A reasonable doubt must be such as 
fairly and naturally arises in the mind after 
comparing the whole evidence and delib- 
erately considering the whole case. State v. 
Ilennessy. 7 N. W. 641, 642, 55 Iowa, 300; 
State v. Lynn (Del.) 51 Atl. 878, 884, 3 Pen- 
newill, 316; United States v. Youtsey (U. S.) 
91 Fed. 864, 868; Welsh v. State, 11 South. 
450, 96 Ala. 92; United States v. Niemeyer 
(U. S.) 94 Fed. 147, 149; United States v. 
Jones (U. S.) 31 Fed. 718, 724, 725; Hoff- 
man v. State, 73 N. W. 51, 52, 97 Wis. 571; 
Langford v. State, 49 N. W. 766, 32 Neb. 782; 
Lovett v. State, 11 South. 550, 554, 30 Fla. 
142, 17 L. R. A. 705: State v. David, 33 S. W. 


E. 697, 699, 90 Ga. 95: Harris v. State, 58 
N. E. 75, 77, 155 Ind. 265. 


An instruction that by the words rea- 
sonable doubt” was meant an actual sub 
stantial doubt of guilt arising from the evi- 
dence or want of evidence in the case was 
not erroneous, on the theory that it was im- 
possible to tell whether the doubt of guilt 
must arise from the evidence on the part of 
the state or want of evidence on the part 
of defendant. Ferguson v. State, 72 N. W. 
590, 591, 52 Neb. 432, 66 Am. St. Rep. 512. 


The jury have no right to go outside of 
the evidence to search for or hunt up doubts 
(in order to acquit the defendant) not aris- 
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ing from the evidence or want of evidence. 
Zarll v. People, 73 III. 329. 


“It is error to limit a reasonable doubt 
to something which is suggested by, or arises 
from, or springs out of, the evidence adduced, 
as this gives too narrow a definition of a 
reasonable doubt. Such a doubt may arise 
from a want of evidence as to some fact 
having a natural connection with the cause. 
It has reference to that uncertain condition 
of mind which may remain after considering 
what has not been proved, as well as what 
has.“ Knight v. State, 20 South. 860, 74 
Miss. 140 (quoting note to Burt v. State, 48 
Am. St. Rep. 570). 


A reasonable doubt is one that exists 
in the mind after a full and careful exami- 
nation and comparison of all the evidence, 
and one that ig consistent with the facts 
that are fully proved to the satisfaction of 
the jury. The doubt must not be an un- 
reasonable one, nor a mere supposition in- 
consistent with the evidence which the jury 
credit and believe. State v. Conally, 3 Or. 
69, 73. 


Reasonable doubt is a doubt that grows 
out of the evidence, if it exists at all. It 
cannot originate anywhere else. It is not 
an imaginary doubt, not a speculative doubt, 
not a doubt based on fancy. People v. Rich 
(Mich.) 94 N. W. 375, 377. 


“A reasonable doubt is one that must 
grow out of the evidence alone; one that 
keeps your mind from reaching a clear con- 
clusion of the guilt of the accused after a 
careful and conscientious consideration of the 
case, interpreting the facts in the light of 
the rules ordinarily governing human ac- 
tions under like circumstances.” State v. 
Brown (Del.) 53 Atl. 354, 855. 


A reasonable doubt is not a remote and 
far-fetched or fanciful doubt. It must be 
suggested by the evidence in the case, and 
of such strength as would influence a rea- 
sonable man in the conduct of his own af- 
fairs. United States v. Carr (U. S.) 25 Fed. 
Cas. 306, 308. 


A reasonable doubt is one that arises 
reasonably from the evidence. State v. Har- 
ris, 97 Iowa, 407, 409, 66 N. W. 728. 


An instruction that a reasonable doubt 
must be one suggested by the proof is too 
narrow, as implying that the doubt must be 
such a one as is created by the proof. Dens- 
more v. State, 67 Ind. 306, 307, 33 Am. Rep. 
96. 


A doubt, to justify an acquittal, must be 
reasonable, and it must arise from a can- 
did and impartial investigation of all the 
evidence. If, after considering all the evi- 
dence in this case, you can say that you 
have an abiding conviction of the truth of 
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the charge, then you are satisfied beyond a 
reasonable doubt, and should convict. State 
v. Gile, 8 Wash. 12, 22, 35 Pac, 417, 421. 


A reasonable doubt, such as will entitle 
an accused on trial for crime to an acquit- 
tal, need not necessarily arise out of the 
testimony, but it may be the resuit of a want 
of testimony sufficient to satisfy the mind. 
Hence an instruction that, if the jury have 
a reasonable doubt as to defendant’s guilt he 
is entitled to an acquittal, but it must be a 
reasonable doubt arising from and growing 
out of the evidence, and not an unreasonable 
doubt not growing out of the evidence, is er- 
roneous. Massey v. State, 1 Tex. App. 563, 

70. 


Where there is a plain conflict of testi- 
mony, and one side or the other must be be- 
lieved without qualification, there is no room 
for a reasonable doubt, and the error in 
defining it to the jury is immaterial. Peo- 
ple v. Marble, 38 Mich. 117, 124. 


As not including every doubt. 


Not every doubt which may arise is of 
necessity a reasonable doubt, but, in order 
to be a reasonable doubt, it must amount 
to a real doubt of the guilt of defendant. 
Williams v. United States (Ind. T.) 69 S. W. 
871, 874. 


A mere doubt, however honestly enter- 
tained, is not enough on which to base an 
acquittal, nor is a doubt for which a rea- 
son may be given necessarily a reasonable 
doubt, , although a reasonable doubt may be 
a doubt for which a reason can be assigned. 
Roberts v. State, 25 South. 238, 240, 122 Ala. 
47. 


“A reasonable doubt is not every possible 
doubt, because everything relating to human 
affairs and depending on moral evidence is 
open to some possible doubt. It is that state 
of a case which, after the- entire compari- 
son and consideration of all the evidence, 
leaves the minds of the jurors in that con- 
dition that they cannot say and feel that 
they have an abiding conviction to a moral 
certainty of the truth of the charge. * s» 
A reasonable doubt does not consist of pos- 
sible or conjectural doubts,” ete. Carleton 
v. State, 61 N. W. 699, 714, 43 Neb. 373. 


As excluding every hypothesis but 
guilt. 


Hvidence sufficient to convince beyond 
a reasonable doubt must exclude every oth- 
er hypothesis but that of defendant’s guilt. 
Pullen v. State, 12 S. W. 502, 508, 28 Tex. 
App. 114; Cox v. State, 12 S. W. 493, 494, 
28 Tex. App. 92; Stout v. State, 90 Ind. 1, 
12; State v. Wilcox, 44 8. E. 625, 631. 
132 N. C. 1120; Carlton v. People, 37 N. 
E. 244, 247, 150 III. 181, 41 Am. St. Rep. 346; 
Commonwealth v. Costley, 118 Mass. 1, 23. 
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An instruction that, in applying the rule 
as to reasonable doubt, the jury would be 
required to acquit if all the facts and cir- 
cumstances proven can be reasonably recon- 
ciled with any other theory than that the 
defendant is guilty, is held to be an erro- 
neous definition of “reasonable doubt”; the 
court observing that this attempted explana- 
tion of the term “reasonable doubt” would 
eliminate it from the Criminal Code, and 
leave juries to find verdicts in criminal cases 
upon the mere preponderance of the evi- 
dence. The doctrine expressed in this ex- 
planation is, says the court, exactly that 
which is applicable in a civil action, in 
which, if the facts proven can be reasonably 
reconciled with the theory that the defend- 
ant owes what he is sued for, as that he 
does not, the defendant is entitled to a ver- 
dict. State v. Shaeffer, 1 S. W. 293, 296, 89 
Mo. 271. 


A charge that the prisoner’s guilt must 
be proved to the exclusion of all reasonable 
doubt, and that, if the testimony could be 
reconciled with any rational theory other 
than the guilt of the accused, the jury should 
acquit, held all that defendant was entitled 
to. Hall v. People, 39 Mich. 717, 719. 


As incapable of explanation. 


The term “reasonable doubt” is so plain 
that an attempt to explain it would lead to 
confusion. Endowment Rank K. P. v. 
Steele, 69 S. W. 336, 337, 108 Tenn. 624; 
State v. Wilcox, 44 S. E. 625, 631, 132 N. 
©. 1120. 


It is impossible to frame a satisfactory 
definition of the expression “reasonable 
doubt.“ Kane v. Hibernia Ins. Co., 39 N. 
J. Law (10 Vroom) 697, 706, 23 Am. Rep. 
239. 


In most cases it is better to leave the 
phrase “reasonable doubt” undefined, save 
as the words carry their own definition. 
People v. Cox, 38 N. W. 235, 240, 70 Mich. 
247. 


The phrase “reasonable doubt,” while 
well understood, is difficult to define; but 
the idea may, no doubt, be sufficiently ex- 
pressed in other language conveying the 
same meaning. Lawless v. State, 72 Tenn. 
(4 Lea) 173, 180. 


As has been often said by this court, 
the term “reasonable doubt” best defines 
itself. All attempts at definition are likely 
to prove confusing and dangerous. State v. 
Morrison, 72 Pac. 554, 559, 67 Kan. 144 
(citing State v. Wilson, 71 Pac. 849, 66 Kan. 
472; State v. Davis, 48 Kan. 1, 28 Pac. 1092). 


The idea intended to be expressed by 
the words “reasonable doubt” can scarcely 
be expressed so clearly or truly by any oth- 
er words, and generally attempted defini- 
tions by courts or others are simply mis- 
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leading, and not proper explanations of thelr 
meaning at all. State v. Davis, 28 Pac 
1092, 1096, 48 Kan. L 


There is no exact mathematical test 
by which we may certainly know whether 
a doubt entertained in any given case is 
reasonable or otherwise. What would be 
reasonable to one person might be far other- 
wise to another. Therefore no certain line, 
as upon a plan, can be drawn, that shall be 
recognized by every one as the dividing line 
between the mere skeptical doubt and that 
which has the sanction of reason. Hence, 
whatever explanations may be given to the 
phrase, its meaning practically must de- 
pend very largely upon the character of the 
mind of the person acting. Lexicographers 
tell us that reasonable is that which is 
“agreeable or conformable to reason.” The 
doubt, therefore, which conforms to the rea- 
son of the person examining, is to him a 
reasonable doubt. If it does not so con- 
form to him, it is unreasonable, and will 
not be entertained. When the jurors are 
told that, in order to convict, the proof must 
remove every reasonable doubt of guilt from 
their minds, whatever the form of words 
used, if any heed is given to the instruction 
the result must be that each individual jur- 
or will understand it, and act according to 
the dictates of his own reason; and if, tried 
by that test, the doubt is reasonable, con- 
viction must fail, otherwise it would follow 
State v. Reed, 62 Me. 129, 143. 


It is so nearly impossible to define pre- 
cisely in a few words what a reasonable 
doubt is, that courts instructing jurors in 
criminal cases should make no such attempt, 
but merely follow the language of the Code 
—that, where there is a reasonable doubt 
of the defendant being proven guilty, he 
is entitled to an acquittal. Mickey v. Com- 
monwealth, 72 Ky. (9 Bush) 598, 508. 


The terms of the expression reasonable 
doubt” import the most exact idea of its 
meaning, and are incapable of simplifica- 
tion, and there is no equivalent phrase more 
easily understood. Lipscomb y. State, 23 
South. 210, 212, 75 Miss. 559. 


All the definitions are little more than 
metaphysical paraphrases of an expression 
invented by the common-law judges for the 
very reason that it was capable of being 
understood and applied by plain men in the 
jury box. Barney v. State, 68 N. W. 636, 
639, 49 Neb. 515 (citing Thomp. Trials, § 
2409). 


After a circuit judge had given the jury 
the benefit of what others had said in their 
efforts to accurately define the meaning of 
“reasonable doubt,” it was proper for him to 
say that the phrase was self- explanatory. 
State v. Aughtry, 26 S. E. 619, 623, 40 S. Q 
285. 
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“It would seem * that the, the evidence must be such as to produce ip 
phrase ‘reasonable doubt’ explains itself. the minds of prudent men such certainty 
Certainly the meaning is obvious, and will| that they would act without hesitation in 
be readily appreciated by the average juror: their own most important affairs, Brew- 
without further explanation. Mr. Bishop, er, J., said: It has been often said by 
in his new Criminal Procedure, says there courts of the highest standing that perhaps 
are no words plainer than ‘reasonable no definition or explanation can make any 
doubt.’” Battle v. State (Ga.) 29 S. Ð. 491, clearer what ls meant by the phrase rea- 
492, 103 Ga. 53. ‘sonable doubt’ than that which is imparted 


by the words themselves.” State v. Kear- 
It is difficult to define a reasonable joy 26 Kan. 77, 87. 


doubt In any plainer terms than the words 
themselves import. To attempt to define When the jury, in the performance of 
a reasonable doubt is like attempting to de- their duties, applying the correct principles 
fine a definition, and the better practice is of the law given them by the court, as con- 
pot to attempt it. Chavez v. Territory (N. scientious men, naturally and reasonably 
M.) 30 Pac. 903, 905, 6 N. M. 455. from the evidence, either of a positive or 
‘circumstantial character, reach the conclu- 
It is difficult to explain simple terms gion of guilt, the principle that the convic- 
like “reasonable doubt” so as to make them tion must be beyond reasonable doubt has 
plainer. Every attempt to explain them been satisfied. If the jury cannot reach 
renders an explanation of the explanation such conclusion naturally and reasonably, 
necessary. State v. Robinson, 23 8. W. then innocence must be declared, for then 
1066, 1069, 117 Mo. 649. | reasonable doubt of guilt exists; and to all 


In answer to a contention that failure intelligent jurors the term “reasonable 
to define “reasonable doubt” in a criminal | doubt” best defines itself. State v. Collins, 


case was error, the court says: “We do not Atl. 896, 898, 63 N. J. Law, 316. 
think it is customary for courts to under- | Reasonable deubt ta that state of the 


TA 9 5 5 8 ap t ae 5 case which, after the entire comparison and 
8. , Ed. ; stley v. consideration of the evidence, leaves the 


Commonwealth, 118 Mass. 1; Common- 
’ : : minds of the jury in that condition that they 
wealth v. Tuttle, 66 Mass (12 Cush.) 502; Com- | cannot say that they feel an abiding convic- 


monwealth v. Cobb, 80 Mass. (14 Gray) 57. tion, to a moral certainty, of the truth of 


The reason why courts are generally disin- ' th í: ” 
e charge. I think it ve estionable, 
clined to enter into an explanation of the | 9 e 


says the court, wbether the trial court, in 
5 „ 5 a itself giving instructions to the jury, should under- 
conect des of what ie A 9 8 oars on take to define ‘reasonable doubt.’ The term 
any effort at further elucidation tends to ene ae 17 own signification, 
misleading refinements. To attempt to give and an attempt to exp va its meaning is 
a specific meaning to the word ‘reasonable’ 10 ve 1 5 0 wer v. Ching 
would be ‘trying to count what is not num- ng, ac. 844, 848, r. í 


ber, and to measure what is not space =i If a jury cannot understand their duty 
State v. Smith, 31 Atl. 206, 207, 65 Conn.' when told that they must not convict when 
283, they have a reasonable doubt of the prison- 


er's guilt, or of any fact essential to prove it, 
they can very seldom get any help from 
such subtleties as require a trained mind to 
distinguish. Jurors are presumed to have 


or satisfied to a moral certainty, is not common sense and to understand good Eng- 


lish, but they are not presumed to have pro- 
Tee Whitson, 16 8. E. 332, 334, fessional or any high degree of technical 
Bmw i or linguistic training. Hamilton v. People, 
The court’s statement to a jury, who 29 Mich. 173, 194. 
returned to ask additional instruction mi A failure to define “reasonable doubt” is 
9555 55 8 a ae e error, where a defendant did not ask 
sonable doubt? were worda of eo further instructions. People v. Waller, 38 
mmon use, N. W. 261, 262, 70 Mich. 237. 
which the jury could understand as well as 
the court could, and that he had a reason- 
able doubt as to whether he could instruet acter. 
them as to their meaning, was held not er- | 


ror, in Lenert v. State (Tex.) 63 S. W. 563, It is held that evidence of good char- 
565. acter only may operate to raise a reasonable 


doubt in criminal prosecution. Common- 
ln approving an instruction in a homi- | wealth v. Cleary, 19 Atl. 1017, 1018, 135 Pa. 
cide case, that, to raise a reasonable doubt, | 64, 8 L. R. A. 301. 


It is held that an instruction stating 
that it is very difficult to explain what is a 
reasonable doubt more fully than the words 
imply, but that it means fully satisfied, 


May be raised by evidence of good char- 
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Evidence of good character may gener- 
ate a doubt where without such proof the 
jury would be satisfied beyond a reasonable 
doubt of defendant's guilt, but proof of good 
character, independent of the other evidence 
in the case, is not sufficient to raise a reason- 
able doubt, but is to be taken into considera- 
tion with all the evidence, and weighed with 
it; and if, upon the whole evidence, the jury 
entertain no reasonable doubt of guilt, they 
must convict. Shepperd v. State, 10 South. 
663, 666, 94 Ala. 102. 


As one sufficient to cause hesitation in 
important affairs. 

Evidence is sufficient to remove a “rea- 
sonable doubt” when it convinces the judg- 
ment of an ordinarily prudent man of the 
truth of a proposition with such force that he 
would voluntarily act upon that conviction, 
without hesitation, in his own most impor- 
tant affairs. Stout v. State, 80 Ind. 1, 12; 
Jarrell v. State, 58 Ind. 293, 296; Arnold v. 
State, 23 Ind. 170; Toops v. State, 92 Ind. 
13, 16; Harris v. State, 58 N. E. 75, 77, 155 
Ind. 265; Williams v. United States (Ind. T.) 
69 S. W. 871, 874; Miles v. United States, 103 
U. S. 304, 300, 26 L. Ed. 481: United States 
v. Allis (U. S.) 73 Fed. 165, 167; United States 
v. Kenney (U. S.) 90 Fed. 257, 262; United 
States v. Youtsey (U. S.) 91 Fed. 864, 868; 
United States v. Fitzgerald (U. S.) 91 Fed. 
374, 376; United States v. Wright (U. S.) 16 
Fed. 112, 114; United States v. Niemeyer (U. 
S.) 91 Fed. 147, 149; United States v. Polit- 
zer (U. S.) 59 Fed. 273, 279; United States 
v. Jones (U. S.) 31 Fed. 718, 724; United 
States v. Allis (U. S.) 73 Fed. 165, 167; Unit- 
ed States v. Graves (U. S.) 53 Fed. 686, 659; 
United States v. Cassidy (U. S.) 67 Fed. 698, 
782; May v. People, 60 III. 119, 120; Gan- 
non v. People, 21 N. E. 525, 528, 127 III. 507, 
11 Am. St. Rep. 147; Painter v. People, 35 
N. E. 64, 72, 147 III. 444; Miller v. People, 
39 III. 457, 463; Wacaser v. People, 25 N. E. 
564, 505, 134 III. 438, 23 Am. St. Rep. 683; 
Little v. People, 42 N. ©. 389, 391, 157 III. 
153; Spies v. People, 12 N. E. 865, 989, 122 III. 
1,3 Am. St. Rep. 320; Territory v. Owings, 8 
Mont. 137, 138; State v. Gilbert (Idaho) 69 
Pac. 62, 63; Leonard v. Territory, 7 Pac. 
872, 873, 2 Wash. St. 381; Welsh v. State, 11 
South. 450, 96 Ala. 92; State v. Crockett, 65 
Pac. 447, 449, 39 Or. 76; People v. Hughes, 
32 N. E. 1105, 1108, 137 N. Y. 29; People v. 
Barberi, 47 N. Y. Supp. 168, 174; Ryan v. 
State, 53 N. W. 836, 839, 88 Wis. 486; Butler 
v. State, 78 N. W. 590, 591, 102 Wis. 364; 
State v. Serenson, 64 N. W. 130, 132, 7 S. D. 
277; Collins v. State, 64 N. W. 432, 436, 46 
Neb. 37; Minich v. People, 9 Pac. 45, 8 Colo. 
440; Butler v. State, 19 S. E. 51, 92 Ga. 601. 


A reasonable doubt is one based on rea- 
son. It is not mere possible doubt, but is 
such a doubt as would govern or control a 
person in the more weighty affairs of life. If 
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the minds of the jurors, after the entire com- 
parison and consideration of all the evidence, 
are in such a condition that they can say 
they feel an abiding conviction of the truth 
of the charge, there is not a reasonable 
doubt. Doubt, to be reasonable, must be 
actual and substantial, not mere possibility 
or speculation. Comp. Laws Nev. 1900, § 
4648. 


A reasonable doubt is a doubt based on 
reason, and which is reasonable in view of all 
the evidence, and if, after an impartial com- 
parison and consideration, the jury can say 
candidly that they are not satisfied of de 
fendant’s guilt, they have a reasonable doubt: 
but if, after such comparison and considera- 
tion of the evidence, the jury can truthfully 
say that they have an abiding conviction of 
defendant's guilt, such as they would be will- 
ing to act upon in more weighty and impor- 
tant matters relating to their own affairs, 
they have no reasonable doubt. United 
States v. Lewis (U. S.) 111 Fed. 630, 686. 


A doubt, to justify an acquittal, must be 
reasonable, etc., and it must arise from a 
candid and impartial investigation of all the 
evidence in the case; and unless it is sucb 
that, were the same kind of doubt inter- 
posed in the graver transactions of life, it 
would cause a reasonable and prudent man 
to hesitate and pause, it is insufficient to au- 
thorize a verdict of not guilty. If, after con- 
sidering all the evidence, you can say that 
you have an abiding conviction of the truth 
of the charge, you are satisfied beyond a rea- 
sonable doubt. In May v. People, 60 III. 119, 
a “reasonable doubt” was defined as follows: 
“A reasonable doubt, beyond which the jury 
should be satisfied, in a criminal case, before 
finding the accused guilty, is one arising from 
a candid and impartial investigation of all 
the evidence, and such as in the graver trans- 
actions of life would cause a reasonable man 
to hesitate and pause.” Willis v. State, 43 
Neb. 102, 111, 61 N. W. 254, 256. 


„A reasonable doubt is one arising from 
a candid and impartial investigation of all 
the evidence, and such as, in the graver 
transactions of life, would cause a reasonable 
and prudent man to hesitate and pause.” 
Dunn v. People, 109 III. 635, 645 (citing May 
v. People, 60 III. 119; Miller v. People, 39 
III. 457; Connaghan v. People, 88 III. 460). 


The proof is deemed to be beyond a rea- 
sonable doubt when the evidence is sufficient 
to impress the judgment and understanding 
of ordinarily prudent men with a conviction 
on which they would act in their most impor- 
tant concerns or affairs of life. While there 
are some decisions which probably do not 
sustain this definition of reasonable doubt,” 
there are others which do, and we are satis- 
fied with and approve it. It is not visionary, 
but has the qualities of being reasonable, 
practical, and capable of being understood 
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by ordinary minds. Polin v. State, 16 N. W. 
898, 900, 14 Neb. 540. 


In defining reasonable doubt,“ the court 
quotes with approval Starkie’s statement 
that a juror ought not to condemn unless the 
evidence exclude from his mind all reason- 
able doubt as to the guilt of the accused, or, 
m other words, unless he be so convinced 
dy the evidence that he would venture to act 
upon that conviction in matters of the high- 
est concern and importance to his own inter- 
est. There must be this certainty of convic- 
tion before a reasonable doubt can be exclud- 
ed, and, says the court, we may add to Mr. 
Starkie’s definition this qualification: that it 
must be such a conviction of the truth of the 
proposition that a prudent man would feel 
safe to act upon it under circumstances 
where there was no compulsion resting upon 
him to act at all. In other words, a prudent 
man compelled to do one of two things af- 
fecting matters of the utmost moment to 
him might. and doubtless would, do that 
thing which the mere preponderance of the 
evidence would satisfy him was for the best, 
and yet such a conviction would fall short of 
that required to satisfy the mind of a juror 
in a criminal case. So it is held that an in- 
struction stating that a moral certainty suffi- 
cient to justify conviction in a criminal case 
was reached when the jury were convinced 
to such an extent as would induce one to act 
in regard to his own important affairs, was 
too narrow; but that there must be such a 
certainty as would justify action not only in 
matters of importance, but in those of the 
highest import; nothing short of this consti- 
tuting that moral certainty which alone can 
authorize a verdict of guilty. Bradley v. 
State, 31 Ind. 492, 508. 


An instruction defining “reasonable 
doubt“ as such a doubt as would make a man 
waiver or hesitate in arriving at a conclusion 
in considering a matter of like importance to 
himself as the case on tria! is to defendant 
is not objectionable as requiring less positive 
proof of facts in cases of minor importance 
than in those of a graver nature. State v. 
Rosener, 35 Pac. 357, 358, 8 Wash. 42. 


It is held that a definition of reasonable 
doubt” as “such a doubt as would influence 
or control your actions in any of the impor- 
tant transactions of life” is an incorrect defi- 
nition of reasonable doubt. A doubt that 
would control our actions in the important 
transactions of life would, says the court, be 
one that was so strong as not to be overcome 
by contrary arguments, and hence would be 
practically an unconquerable one. Common- 
wealth v. Miller, 21 Atl. 138, 140, 139 Pa. 77, 
23 Am. St. Rep. i70. 


A doubt which would cause a reasonable 
and prudent man to hesitate before accept- 
ing a given proposition as not true is not nec- 
essarily a reasonable doubt. A man, of 
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whatever prudence and reason, might pause 
and hesitate and consider because of a doubt 
as to the propriety or expedtency of proposed 
conduct, though such doubt would not be one 
for the existence of which a good reason 
could be given, and the hesitation to act 
might well be only for the purpose of con- 
sidering whether the doubt was substantial 
and reasonable, or chimerical and shadowy; 
and, the consideration resulting in a conclu- 
sion that the intruding was without founda- 
tion, he may then proceed to act without any 
reasonable doubt of the wisdom of his course. 
Jurors are assumed to be careful and prudent 
men. In considering a case submitted to 
them, many doubts of guilt may arise which 
will cause them to pause and hesitate before 
reaching a verdict. But if, after stopping to 
think over the matter, they conclude that the 
doubt is unsubstuntial and unsupported by 
any sufflelent reason, they cannot be suid to 
have entertained a reasonable doubt of guilt. 
Allen v. State, 20 South. 490, 494, 111 Ala. 80. 


In a murder trial, an instruction “that by 
‘reasonable doubt’ is ordinarily meant such a 
one as would govern or control you in your 
business transactions or usual pursuits of 
life,” was erroneous. The jurors are not, by 
this instruction, so satisfied as to convince 
them that they would venture to act on such 
conviction in matters of the highest concern 
and importance to their own interests. Ordi- 
narily men act in the usual business pursuits 
of life without considering that their acts 
involve any question of the life or liberty of 
an individual. Men frequently act in their 
business transactions or usual pursuits of life 
without any firm or settled conviction that 
the conclusion upon which they act is correct. 
In these transactions, men usually obtain 
such information as is within their reach, 
and, after deliberating upon the same, they 
form a conclusion upon which they are will- 
ing to act without being fully convinced of 
its correctness; but if it was a matter of the 
highest concern and importance to their own 
interests they would not, or at least should 
not, venture to act, unless convinced to a 
moral certainty of the truth of the proposi- 
tion on which they are called upon to act. 
The preponderance or weight of testimony on 
which men ordinarily will be willing to act 
in their business transactions, or in the usual 
pursuits of life, is not the rule that should 
govern jurors in deciding questions that in- 
volve the life or liberty of an individual. In 
such cases, the law requires a much greater 
degree of certainty, and the guilt of the ac- 
cused must be fully proved. State v. Rover, 
11 Nev. 343, 344. 


“The rule of law touching reasonable 
doubt is a practical rule for the guidance of 
practical men when engaged in the solemn 
duty of assisting in the administration of 
justice. It is not, therefore, a rule about 
which there is anything whimsical or chimer- 
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ical. It is not a mere possibility of error or 
mistake that constitutes such reasonable 
doubt. Despite every precaution that may 
be taken to prevent it, there may be in all 
matters pertaining to human affairs a mere 
possibility of error. If, then, you are so 
convinced by the evidence, of whatever class 
it may be, and considered all the facts and 
circumstances in the evidence as a whole, of 
the guilt of the defendant, that, as prudent 
men, you would feel safe to act upon such 
conviction in matter of the highest concern 
and importance to your own dearest and most 
important interests, under circumstances 
where there was no compulsion or coercion 
upon you to act at all, then you will have at- 
tained such degree of certainty as exrludes 
reasonable doubt and authorizes conviction.” 
Garfield v. State, 74 Ind. 60, 62. 


As not arising from ingenuity of coun- 
sel or jury. 

A doubt suggested by the ingenuity of 
counsel, or that of the jury, not legitimately 
warranted by the evidence, or the want of it, 
or one born of a merciful inclination to per- 
mit defendant to escape the penalty of the 
law, is not a reasonable doubt. Coffin v. 
United States, 15 Sup. Ct. 394, 402, 156 U. 8. 
432, 39 L. Ed. 481; United States v. Allis (U. 
S.) 73 Fed. 165, 167; United States v. Graves 
(U. S.) 53 Fed. 636, 659; United States v. Car- 
penter (U. S.) 41 Fed. 330, 341. 


“A doubt suggested by the ingenuity of 
counsel, or by the Ingenuity of the jury, not 
legitimately warranted by the testimony, or 
one born of a merciful inclination or dispo- 
sition to permit the defendant to escape the 
penalty of the law, or one prompted by sym- 
pathy for him, or those connected with him, 
is not a reasonable doubt.” United States v. 
Harper (U. S.) 33 Fed. 471, 483. 


As requiring moral certainty. 


Reasonable doubt is that state of the 
case which, after the entire comparison and 
consideration of all the evidence, leaves the 
minds of the jurors in that condition that 
they cannot say they feel an abiding convic- 
tion to a moral certainty of the truth of the 
charge—a certainty that convinces and di- 
rects the understanding and satisfies the rea- 
son and judgment of those who are bound to 
act conscientiously upon it. Commonwealth 
v. Webster, 59 Mass. (5 Cush.) 295, 320, 52 
Am. Dec. 711; Commonwealth v. Kendall, 
162 Mass, 221, 222, 38 N. E. 504; People v. 
Wreden, 59 Cal. 392, 395; State v. Bridges, 
29 Kan. 138, 141; People v. Cadd, 60 Cal. 640, 
642; State v. Sheppard, 39 S. E. 676, 688, 
49 W. Va. 582; Cowan v. State, 35 N. W. 
405, 408, 22 Neb. 519; State v. Powers, 37 
S. E. 690, 695, 59 S. C. 200; Donnelly v. 
State, 26 N. J. Law (2 Dutch.) 601, 614; Cole- 
man v. State, 59 Ala: 52, 55; People v. Fin- 
ley, 38 Mich. 482, 483; Chapman v. State, 3 
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Tex. App. 67, 68; Collins v. State, 64 N. W. 
432, 436, 46 Neb. 37; State v. Nelson, 11 Ney. 
334, 340; People v. Schryver (N. Y.) 1 Cow. 
Cr. R. 188, 189, 194; State v. Van Winkle, 6 
Nev. 340, 341; State v. Harrison, 23 Mont. 79, 
81, 57 Pac. 647. 


In People v. Kernaghan, 72 Cal. 609, 610, 
14 Pac. 566, it is said: “The definition, or, 
rather, description, of ‘reasonable doubt’ giv- 
en by Chief Justice Shaw in the Webster 
Case, has been adopted by this court, and by 
nearly all American courts, as a statement of 
that mental condition sufficiently accurate. 
Therefore, where a court had given the lan- 
guage used by Chief Justice Shaw, and con- 
fined itself to such language, we would be 
slow to reverse the case, though other in- 
structions upon the subject, not objection- 
able, have been asked by defendant and re 
fused.” People v. Paulsell, 46 Pac. 734, 115 
Cal. 6. 


In criminal cases the practice prevails, 
in instructing juries, for the courts to at- 
tempt to define “reasonable doubt,” and the 
familiar definition of Chief Justice Shaw in 
the celebrated Webster Case is generally 
adopted. This definition, although it has 
been criticised as not being strictly accurate, 
is perhaps more generally recognized as a 
correct one than any other to be found in the 
books; and trial courts should adopt it, rath- 
er than struggle for originality. State v. 
Morey, 36 Pac. 573, 577, 25 Or. 241. 


Proof “beyond a reasonable doubt” is 
synonymous with “moral certainty.” Wood- 
ruff v. State, 12 South. 653, 658, 31 Fla. 320; 
Jones v. State, 14 South. 772, 773, 100 Ala. 
88; Taylor v. Pegram, 37 N. E. 837, 839, 151 
III. 106. What is meant by the term rea- 
sonable doubt” is “fully satisfied,” or ‘“‘sat- 
istied to a moral certainty.” State v. Wil- 
cox, 44 S. E. 625, 631, 132 N. C. 1120 (citing 
State v. Matthews, 66 N. O. 106); State v. 
Hamilton, 13 Nev. 386, 394. 


To be convinced from the facts in evi- 
dence of the accused's guilt to a reasonable 
and moral certainty is to be convinced be- 
yond a reasonable doubt of such fact of guilt. 
State v. Abrams, 8 Pac. 327, 332, 11 Or. 169; 
State v. Long, 43 Atl. 493, 495, 72 Conn. 39; 
Territory v. Owings, 3 Mont. 137, 138; Unit- 
ed States v. Allis (U. S.) 73 Fed. 165, 167; 
Miles v. United States, 103 U. S. 304, 309, 
26 L. Ed. 481; Carr v. State, 37 N. W. 630, 
631, 23 Neb. 749; State v. Miller Del.) 32 
Atl. 137, 141, 9 Houst. 564: People v. Swartz, 
76 N. W. 491, 494, 118 Mich. 292; State v. Wil- 
liamson, 62 Pac. 1022, 1024, 22 Utah, 248, 83 
Am. St. Rep. 780; Dick v. State, 6 South. 
305. 87 Ala. 61; State v. Staley, 14 Minn. 105, 
123 (Gil. 75, 91). 


An instruction that a reasonable doubt 
is that state of the case which, after hearing 
all the evidence, leaves the minds of the ju- 
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rors in that condition that they cannot say 
they feel an abiding conviction to a moral 
certainty of the truth of the charge, was not 
error. People v. Sensabaugh, 2 Utah, 473, 
478. 

A reasonable doubt, to authorize an ac- 
quittal, must be a substantial doubt, arising 
from the full and fair consideration of all the 
facts and circumstances in proof, and not a 
mere possibility of innocence. A juror is 
understood to entertain a reasonable doubt 
when he does not have an abiding conviction 
of truth of the charge to a moral! certainty. 
State v. Milligan, 70 S. W. 473, 475, 170 Mo. 
215. 


Proof beyond a reasonable doubt is proof 
to a moral certainty, as distinguished from 
absolute certainty. The two phrases “proof 
beyond a reasonable doubt” and “proof to a 
moral certainty” are synonymous and equiv- 
alent. Each signifies such proof as satisfies 
the judgment and conscience of the jury, as 
reasonable men, on applying their reason to 
the evidence before them, that the crime 
charged has been committed by defendant, | 
and so satisfies them as to leave no other 
conclusion possible. Carlton v. People, 37 N. 
E. 244, 247, 150 III. 181, 41 Am. St. Rep. 346. 


— ———— ̃ ͤ Bë‚———— — ele 


A reasonable doubt is such a doubt as 
will leave one’s mind, after a careful exam- 
ination of all the evidence, in such a condi- 
tion that he could not say that he has an 
abiding conviction, to a moral certainty, of 
defendant’s guilt. An instruction in the fore- 
going words was not prejudicial, though the 
court failed to charge that the accused was 
presumed to be innocent; the court having 
stated that nothing could be presumed against 
bim. People v. Parsons, 105 Mich. 177, 184, 
63 N. W. 69. 


No error can be predicated on the re- 
fusal of the court to define a reasonable 


doubt as an impression, after a full compari- | fendant.” 


son and consideration of all the evidence, 
that does not amount to a certainty that the 
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Proof beyond a reasonable doubt is proof 


to a moral certainty, as distinguished from 
an absolute certainty. As applied to a judi- 
cial trial for crime, the two phrases are syn- 


onymous and equivalent. Ech has been 
used by eminent judges to explain the other, 
and each signifies such proof as satisfies the 


judgment and conscience of the jury, as rea- 
sonable men, by applying their reason to the 
evidence before them, that the crime charged 
has been committed by the defendant, and 


so satisfies them as to leave no other reason- 
able conclusion possible. Baron Parke, in 
Reg. v. Sterne, expressed the same thought 
conversely thus: “Such a moral certainty as 
convinces the minds of a tribunal] of reason- 
reasonable doubt.” 
Commonwealth v. Costley, 118 Mass. 1, 23. 


As doubt not arising from the oath. 


In a trial for murder, an instruction up- 
on the subject of reasonable doubt” is not 
erroneous, on the ground that it contains the 
words, “You are not at liberty to disbelieve 
as jurors if from the evidence you believe as 
men.“ Sples v. People, 12 N. E. 865, 989, 122 
III. 1, 3 Am. St. Rep. 320. 


On a criminal prosecution, it was not er- 
ror to state to the jury that they were not 
at liberty to disbelieve as jurors if they be- 
lieved as men. Bartley v. State, 73 N. W. 
744, 759, 53 Neb. 310. 


The expression, “You should be convin- 
ced as juror where you would be convinced 
as citizens, and you should doubt as jurors 
only as you would doubt as men,” is not erro- 
neous when it occurs in the charge of the 
court, immediately following an instruction 
that “reasonable doubt” is not one that the 
jury will reach out for, to relleve them from 
finding a verdict for guilt, but such a doubt 
as is left from the failure of the evidence to 
convince your minds of the guilt of the de- 
However, since the doubt or the 
verdict of guilt should always be found from 
the evidence alone, and since tbe expression, 


charge against the accused fs true, since the; standing alone, does not convey this idea, it 


word “certainty” is unqualified by the terms | 


“reasonable and moral.” State v. Powers, 
59 S. C. 200, 214, 37 S. E. 690. 


A reasonable doubt is a doubt that arises 
naturally in the mind after a fair and im- 
partial consideration of all the evidence in 
the case, and leaves the mind in that con- 
dition that a person does not feel an abiding 
conviction, to a moral certainty, of the truth 
of the charge. The law, in order to convict, 
does not require the guilt of a defendant to 
be established to an absolute certainty, but 
it does require his guilt to be established to 
a moral certainty, and that is a certainty 
that convinces and directs the understand- 
ing, and satisfies the reason and judgment 
of the truth of the charge. Maxey v. State, 
52 8. W. 2, 3, 66 Ark. 523. 


|a fair consideration. 


would be better if it had nevér found its way 
into the books. McMeen v. Commonwealth 
(Pa.) 9 Atl. 878, 879. 


As not arising from obstinacy or sym- 
pathy. 

“Reasonable doubt“ does not mean an 
obstinacy or resolution not to consider the 
testimony of the witnesses carefully, but is 
that condition of the mind in which hesi- 
tancy arises after having given the evidence 
Commonwealth v. 
Mudgett, 34 Atl. 588, 593, 174 Pa. 211. 


Reasonable doubt is not a doubt born of 
a merciful inclination to permit the defend- 


ant to escape conviction, nor prompted by 


sympathy with him or those connected with 


| bim. United States v. Graves (U. S.) 53 Fed. 
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634, 659; United States v. Carpenter (U.. S.) 
41 Fed. 330, 341. 


It is held that a charge that a reasonable 
doubt is a doubt growing out of the facts of 
the case, and not a doubt generated by sym- 
pathy, is not error. State v. Robinson, 4 S. 
E. 570, 571, 27 S. C. 615; United States v. 
Youtsey (U. S.) 91 Fed. 864, 868. 


As not a bare possibility. 


“By a ‘reasonable doubt’ is meant a sub- 
stantial doubt, based on the evidence or 
waut of evidence in the case, and not a bare 
possibility of defendant’s innocence.” State 
v. Gonce, 79 Mo. 600, 602; State v. Wells, 20 
S. W. 232, 233, 111 Mo. 533; State v. Clay- 
ton, 13 S. W. 819, 820, 821, 100 Mo. 516, 18 
Am. St. Rep. 565; State v. Holloway, 56 S. 
W. 734, 735, 156 MO. 222; State v. Fannon, 
59 S. W. 75, 76, 158 Mo. 149; State v. Ash- 
craft, 70 S. W. 898, 900, 170 Mo. 409; State 
v. Taylor, 71 S. W. 1005, 1008, 171 Mo. 465; 
State v. Privitt, 75 S. W. 457, 459, 175 Mo. 
207; State v. McMullin, 71 S. W. 221, 225, 170 
Mo. 608; State v. Duncan, 142 Mo. 456, 461, 
44 S. W. 263, 264; State v. Jefferson, 10 
South. 199, 200, 43 La. Ann. 995; Harris v. 
State, 58 N. E. 75, 77, 155 Ind. 265; State v. 
Neel, 65 Pac. 494, 495, 23 Utah, 541; United 
States v. Allis (U. S.) 73 Fed. 165, 167; Unit- 
ed States v. Kenney (U. S.) 90 Fed. 257, 262; 
Carr v. State, 37 N. W. 630, 631, 23 Neb. 
749; Polln v. State, 16 N. W. 898, 900, 14 
Neb. 540; Collins y. State, 64 N. W. 432, 436, 
46 Neb. 37; Chapman v. State, 3 Tex. App. 
67, 68; Earll v. People, 73 III. 329; May v. 
People, 6 Pac. 816, 823, 8 Colo. 210; Little 
v. State, 8 South. 82, 83, 89 Ala. 99; State 
v. Long, 43 Atl. 493, 495, 72 Conn. 39; Ter- 
ritory v. Barth (Ariz.) 15 Pac. 673, 676; State 
v. Rounds, 76 Me. 123, 125; State v. Van 
Winkle, 6 Nev. 340, 341. 


“Reasonable doubt” does not mean be- 
yond a mere doubt or possibility of innocence. 
If guilt is established by evidence beyond any 
doubt founded in reason and common sense, 
as applied thereto, a conviction should fol- 
low, though the jury may believe there is 
Goubt on the question, not arising, however, 
to the certainty of a reasonable doubt, or 
though the jury yet believe in the possibility 
of innocence. Emery v. State, 78 N. W. 145, 
152, 101 Wis. 627. 


An instruction on “reasonable doubt“ 
that “if, however, all the facts established 
necessarily lead the mind to the conclusion 
that the defendant is guilty, though there be 
a bare possibility that he is innocent, you 
should find him guilty,” is not erroneous, 
where there are other clear instructions on 
the subject favorable to defendant, and all 
the instructions on the subject requested by 
defendant were also given. McIntosh v. 
State, 51 N. Ð. 354, 356, 151 Ind. 251. 


Reasonable doubt must be actual and 
substantial doubt, and not merely possible or 
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ideal, and the expressions “ft is possible,” 
or “it may be,” or “perhaps the defendant is 
not guilty,” constitute only a possible con- 
jecture or imaginary doubt, and a conviction 
is not inhibited on the existence of such 
doubt, merely; and the different phrases, be- 
yond a reasonable doubt,” “a moral certain- 
ty,” and “so convincing as to lead to the con- 
Clusion that the defendant cannot be guilt— 
less,” are equivalent expressions of the same 
rule. McKleroy v. State, 77 Ala. 95, 97. 


A reasonable doubt must be a substan- 
tial doubt. It must be a doubt of the guilt 
of the accused before a jury can acquit by 
reason of such doubt. This doubt must be a 
rea] state or condition of the jurors, in which 
they cannot say they feel an abiding convic 
tion, to a mora! certainty, of the truth of the 
charge. It is not a mere possible doubt. It 
must be an actual and substantial one, not 
mere possibility or speculation. State v. 
Nueslein, 25 Mo. 111, 124 (citing Common- 
wealth v. Harman, 4 Pa. [4 Barr] 270). 


R of evidence distinguish- 
e 


*‘Preponderance” and “reasonable doubt” 
are not synonymous terms, so that an in- 
struction that, if the jury believe from the 
preponderance of the evidence that defend- 
ant took certain cattle under the honest belief 
that he was the owner, they should acquit, is 
erroneous, as the state is bound to show guilt 
beyond a reasonable doubt. Richardson v. 
Harrell, 36 S. W. 573, 576, 62 Ark. 469. 


e of innocence distinguish- 
e 


The “presumption of innocence” is a con- 
clusion drawn by law in favor of the citizen, 
by virtue whereof, when brought to trial on 
a criminal charge, he must be acquitted un- 
less proven guilty. In other words, this pre- 
sumption is an instrument of proof created 
by law in favor of one accused, whereby his 
innocence is established until sufficient evi- 
dence is introduced to overcome the proof 
which the law has created. Reasonable doubt 
is, of necessity, the condition of mind pro- 
duced by the proof resulting from evidence 
in the cause; it is the result of the proof, not 
the proof itself; whereas the presumption of 
innocence is one of the instruments of proof 
going to bring about the proof from which 
rensonable doubt arises. Thus, one is a 
cause; the other, an effect. Coffin v. United 
States, 15 Sup. Ct. 394, 404, 156 U. S. 432, 39 
L. Ed. 481. See, also, Davis v. United States, 
16 Sup. Ct. 353, 358, 160 U. S. 469, 40 L. Ed. 
499. 


The legal presumption of innocence which 
arises in favor of the defendant on the trial 
of every criminal case is to be regarded by 
the jury as a matter of evidence in favor of 
the accused, introduced by the law in his be 
half, to be considered as proof by the jury, 
and involves more in the trial of the case 
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than reasonable doubt, which is only the re- 
sult of insufficient proof. State of North 
Carolina v. Gosnell (U. S.) 74 Fed. 734, 737. 


As a rational doubt. 


A rational doubt is equivalent, in an in- 
struction, to reasonable doubt. Shipp v. Com- 
monwealth, 10 S. E. 1065, 1066, 86 Va. 746; 
McCabe v. Commonwealth (Pa.) 8 Atl. 45, 47. 


A “reasonable doubt,” within the mean- 
ing of the law, is not a mere imaginary or 
possible doubt, but a substantial doubt, bas- 
ed upon reason and common sense, and in- 
duced by the facts and circumstances attend- 
ing the particular case, and growing out of 
the testimony. State v. Harrison, 23 Mont. 
79, 81, 57 Pac. 647, 648. 


As a real and substantial doubt. 


In a trial for murder, an instruction on 
the subject of reasonable doubt that, to au- 
thorize an acquittal on the ground of reason- 
able doubt alone, such doubt should be real, 
substantial, well-founded doubt, arising out 
of the evidence in the cause, and not a mere 
possibility that the defendant is insane, is 
held not to be a ground for reversal, although 
the use of the word “real” in the definition is 
criticised. State v. Blunt, 4 S. W. 394, 91 Mo. 
503; State v. Payton, 2 S. W. 394, 396, 90 
Mo. 220; United States v. Fitzgerald (U. S.) 
91 Fed. 374, 376. 


A reasonable doubt, in legal contempla- 
tion, is not a mere imaginary, whimsical, or 
even possible doubt of the guilt of the ac- 
cused, but is such a real and substantial 
doubt, naturally arising out of all the rele- 
vant evidence in the case, as intelligent and 
impartial men may reasonably entertain aft- 
er a careful consideration of all such evi- 
dence.” State v. Magnell (Del.) 51 Atl. 606, 
607, 3 Pennewill, 307. 


As doubt influencing reasonable men. 


A reasonable doubt is such as reasonable 
and prudent men ordinarily listen to, and 
such as controls their consciences, so that 
they are unable clearly and honestly to reach 
a conclusion of guilt. Such a doubt, when 
founded on the evidence, and not tainted with 
sentiment, passion, or prejudice, should inure 
to the acquittal of the defendant. State v. 
Davis (Del.) 45 Atl. 394, 395, 2 Pennewill, 139. 


What is meant by a “reasonable doubt” 
is such doubt as honest, conscientious men, 
acting under the solemn obligations of their 
saths, in full view of all the testimony, find 
themselves constrained to entertain. State v. 
Mills (Del.) 52 Atl. 266, 267, 3 Pennewill, 508. 


“Reasonable doubt” does not mean the 
doubt of a man of eccentric mind or a crank, 
or a man with oversensitive conscience. It 
means the doubt of ordinary men, sworn ju- 
rors, who try cases. Lewis v. State, 15 S. BÐ. 
607, 699, 90 Ga. 95. 
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It is error to charge that a “reasonable 
doubt” is such a doubt “as would induce a 
man of reasonable firmness and judgment to 
act on it in matters of importance to himself.“ 
for the judgment of reasonable men, in the 
ordinary affairs of life, however important, is 
influenced ‘and controlled by the preponder- 
ance of evidence, while in a criminal case 
there must be in the minds of the jury an 
abiding conviction, to a moral certainty, of 
the truth of the charge, derived from a com- 
parison and consideration of the evidence. 
People v. Bemmerly, 87 Cal. 117, 121, 25 Pac. 
266. 


A doubt founded on reason. 


A “reasonable doubt,” the absence of 
which is essential to a conviction for a crime, 
means a doubt founded on reason. State v. 
Meyer, 58 Vt. 457, 462, 3 Atl. 195; State v. 
Neel, 65 Pac. 494, 495, 23 Utah, 541; United 
States v. Graves (U. S.) 53 Fed. 634, 659; 
United States v. Allis (U. S.) 73 Fed. 165, 167; 
United States v. Meagher (U. S.) 37 Fed. 875, 
881; United States v. Lewis (U. S.) 111 Fed. 
630, 636; Welsh v. State, 11 South. 450, 451, 
96 Ala. 92. 


It would be difficult to select words that 
would define their meaning better than those 
defining “reasonable doubt” in St. N. M. 1889, 
p. 27, declaring that a reasonable doubt is 
one based on reason. State v. Potts, 22 Pac. 
754, 758, 20 Nev. 389. 


As doubt for which reasons could be 
given. 

The able law writer, Austin Abbott, in 

his Brief for Criminal Cases, at page 487, 

says: “The gist of the rule is that the law 

contemplates a doubt for which a good rea- 

son, arising on the evidence, can be given.” 

State v. Serenson, 64 N. W. 130, 132, 7 S. D. 
277. 


An instruction defining reasonable 
doubt” as “a doubt arising out of the facts 
and circumstances of the case, in maintaining 
which you can give some good reason,” while 
not accurate, held not of sufficient conse- 
quence, in a trial for manslaughter, to be 
error. People v. Stubenvoll, 28 N. W. 883, 
885, 62 Mich. 329. 


An instruction defining a “reasonable 
doubt” as one that the jury are able to 
give a reason for is erroneous. State v. Lee, 
85 N. W. 619, 620, 113 Iowa, 348; Childs v. 
State, 51 N. W. 837, 34 Neb. 236. 


It is very doubtful whether the state 
ment that a reasonable doubt must be one 
for which a reason is given is correct. 
Rhodes v. State, 27 N. Ð. 866, 868, 128 Ind. 
189, 25 Am. St. Rep. 429. 


“The definition of ‘reasonable doubt,’ 
setting over the requirement of a reason for 
doubt against capriciousness, conjecture, in- 
dulgence of speculation upon possibilities, 


REASONABLE DOUBT 5970 REASONABLE DOUBT 


und the invasion of the realm of imagina- son for is erroneous, as, in effect, placing the 
tion, has been approved in the following burden on defendant to furnish reasons for 
cases: Hodge v. State, 97 Ala. 37, 12 South. | acquittal, and is also erroneous as requiring 
164, 38 Am. St. Rep. 145; Vann v. State, 83 jurors to give reasons for their conclusions. 
Ga. 44, 9 S. Ð. 945; State v. Jefferson, 10 State v. Cohen, 78 N. W. 857, 858, 108 Iowa, 
South. 199, 200, 43 La. Ann. 995; People v. 208, 75 Am. St. Rep. 213. 


Guidici, 3 N. E. 493, 495, 100 N. Y. 503; 
State v. Harras (Wash.) 65 Pac. 774, 775; A reasonable doubt is a doubt for which 


Wallace v. State, 26 South. 713, 724, 41 Fla. u reason can be given, based on the evidence 
547; Butler v. State, 78 N. W. 590, 591, 102 in the case. A doubt cannot be reasonable 
Wis. 364; State v. Rounds, 76 Me. 123, 125; sn a N D 
State v. Serenson, 64 N. W. 130, 132, 7 S. D. : j 
277. And judges of the federal courts have State, 78 N. W. 590, 591, 102 Wis. 364. 

frequently employed equivalent phrases in A charge that a reasonable doubt is a 
charging juries in criminal cases. United doubt growing out of the evidence, for which 
United States v. Johnson (U. S.) 26 Fed. 682, misleading, and hence properly refused. A 
685; United States v. Jackson (U. S.) 29 Fed. charge that a reasonable doubt is such a 
503, 504; United States v. Jones (U. S.) 31 doubt growing out of the evidence as would 
Fed. 718, 724. Similar instructions have occur to the mind of a reasonable man was 
been criticised, however, in a number of also confusing and misleading, and properly 


states. State v. Morey, 36 Pac. 573, 577, 35 refused. Avery v. State, 27 South. 505, 124 
Pac. 655, 25 Or. 241; State v. Sauer, 38 Minn. Ala. 20, 


438, 38 N. W. 355; People v. Stubenvoll, 28 
N. W. 883, 885, 62 Mich. 829; Morgan v. Instructions to the effect that a reason- 
State, 48 Ohio St. 371, 27 N. FE. 710; Klyce able doubt is a doubt for which a reason 
v. State, 78 Miss. 450, 28 South. 827. And could be given, or one for which some good 
like charges have been declared to be errone- | reason arising from the evidence may be 
ous in the following states: Siberry v. given, or a serious, sensible doubt, “such as 
State, 133 Ind. 677, 33 N. E. 681, 684; Avery | I could give a good reason for, or one for 
v. State, 124 Ala. 20, 27 South. 505; State v. which some fair, just reason could be given,” 
Cohen, 78 N. W. 857, 858, 108 Iowa, 208, 75 has been approved in Hodge v. State, 97 Ala. 
Am. St. Rep. 218; Carr v. State, 23 Neb. 749, 37, 12 South. 164, 38 Am. St. Rep. 145; Ellis 
37 N. W. 630.” State v. Patton (Kan.) 71 v. State, 25 South. 1, 120 Ala. 333; People 
Pac. 840, 841. v. Guidici, 100 N. Y. 503, 3 N. Ð. 493. The 
“A reasonable doubt is a doubt for which 5 5 N os On ee 35 


a reason may be given.” Approved by the Pac, 655, and the court declined to reverse 
courts as one of the correct definitions of 8! the conviction because the trial judge, in his 


reasonable doubt. Jones v. State, 25 South. definition of reasonable doubt, stated that it 
204, 206, 120 Ala. 303; Cohen v. State, 50/1, such a doubt as a juror can give a reason 
Ala. 108; Hodge V. State, 12 South. 164, 166, for. Wallace v. State, 26 South. 713, 723, 
97 Ala. 37, 38 Am. St. Rep. 145; Ellis v. State, 41 Fla. 547. 
25 South. 1, 2, 120 Ala. 333; State v. Seren- 
son, 64 N. W. 130, 132, 7 S. D. 277; United “Reasonable doubt” is said to be a term 
States v. Jones (U. S.) 31 Fed. 718, 724; pretty well understood, but not easily defined. 
United States v. Cassidy (U. S.) 67 Fed. 698, The term “reasonable doubt” would seem to 
782; United States v. Johnson (U. S.) 26 Fed. | imply a doubt for which there is a reason; 
682, 685; State v. Jefferson, 10 South. 199, but, when analyzed and considered in the 
200, 43 La. Ann. 995; State v. Gilbert (U. S.) | connection in which it is used in a criminal 
69 Pac. 62, 63; Woodruff v. State, 12 South. case, this definition seems to be erroneous 
653, 657, 31 Fla. 320. By “reasonable doubt” and misleading. It is possible that the term 
is meant a doubt of guilt for which a reason | beyond a reasonable doubt,” which has crept: 
can be given arising out of the evidence. into the crimina] law as expressing the de 
Secor v. State, 95 N. W. 942, 947, 118 Wis. gree of certainty with which the guilt of the 
621; People v. Rich (Mich.) 94 N. W. 375, 377. | 1 shall be 5 10 Justify a convic- 
tion, is not as comprehensive as some other 
An instruction that a “reasonable doubt“ | language would . the term, of itself, 
means a doubt for which one could give a jg uncertain. We have a doubt in relation 
reason is not a desirable one, since it is lia- to things about which we can give no reason, 
ble to be misunderstood as meaning a doubt and of which we have imperfect knowledge. 
for which a juror could express or state a | It is the want of sufficient knowledge in re- 
reason in words, and a Juror might feel a lation to the facts constituting the guilt of 
5 ig ee pia has ane EN - the accused that causes the juror to doubt. 
Sauer, 38 Minn. 438, 38 N. W. 355. It is the want of information and knowledge 


that creates tbe doubt. The court has said, 
An instruction defining a reasonable doubt 


in effect, that, to justify a conviction, the 
as one that the jury are able to give a rea- | evidence must satisfy such juror of the guilt 
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of the accused with such a degree of cer- 
tainty as he would not hesitate to act in 
matters of the highest importance to himself, 
affecting his dearest and nearest interests, 
under circumstances where he was not com- 


pelled to act, but was free to act or not, as 


he deemed proper. It is the lack of infor- 
mation and knowledge satisfying the mem- 
bers of the jury of the guilt of the accused 
with that degree of certainty required by 
the law which constitutes a reasonable doubt, 
and, if jurors are not satisfied of the guilt 
of the accused with such degree of certainty 
as the law requires, they must acquit, wheth- 
er they are able to give a reason why they 
are not satisfied to that degree of certainty 
or not. The burden is on the state to fur- 
nish each juror sucb information as, that he, 
acting under oath, is so convinced of the de- 
fendant’s guilt that he would not hesitate | 
to act upon his convictions of the guilt of 
the defendant in relation to matters involv- 
ing his most important interests. Siberry 
v. State, 33 N. E. 681, 684, 133 Ind. 677. 


As doubt spontaneously arising. 


By the term reasonable doubt“ is not 
meant a possible doubt or an imaginary | 
doubt, or a doubt which might arise in a 
supposed case, but such a doubt as naturally 
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A reasonable doubt is that condition of 
the case when the jury, after fully examin- 
ing, comparing, and considering all the evi- 
dence of the case, including the testimony of 
the defendants, cannot say to a reasonable 
certainty whether the defendants are guilty 
or not. Commo wealth v. Hollister, 27 Atl. 
386, 387, 157 Pa. 13, 25 L. R. A. 349. 


As not vague or speculative. 


Reasonable doubt is not a vague, fanci- 
ful, whimsical doubt, but a doubt naturally 
arising out of all the evidence in the case, 
and such a doubt as intelligent, impartial], 
fair-minded jurors may reasonably entertain 
after a careful consideration of all the rele- 
vant evidence before them. State v. Davis 
(Del.) 50 Atl. 99, 100, 3 Pennewill, 220; 
State v. Conlan (Del.) 50 Atl. 95, 3 Penne- 
will, 218; State v. McKinney, 3 Pac. 356, 
364, 31 Kan. 570. A reasonable doubt is a 
doubt arising out of the evidence, and not 
imaginary doubt, a fanciful conjecture, or a 
strained inference. United States v. Cassi- 
dy (U. S.) 67 Fed. 698, 782; United States 
v. Knowles (U. S.) 26 Fed. Cas. 800, 802: 
United States v. Jones (U. S.) 31 Fed. 718, 
721; United States v. Kenney (U. S.) 90 Fed. 
257, 262; State v. Deputy (Del.) 50 Atl. 176, 
177, 3 Pennewill, 19; State v. Miller Del.) 


presents itself to the mind in view of the 32 Atl. 137, 141, 9 Houst. 564; Wallace v. 
evidence. Robertson v. State, 9 Tex. App. State, 26 South. 718, 723, 41 Fla. 547 (citing 
209; Smith v. State, 9 Tex. App. 150; State Lovett v. State, 30 Fla. 142, 11 South. 550, 


v. Neel (Utah) 65 Pac. 494, 495. 


A reasonable doubt is such a doubt as 
naturally and spontaneously arises in, or 
suggests itself to, the mind of a reasonable 
man, after a full, careful, and considerate , 
examination of all the evidence. State v. 


Maxwell, 42 Iowa, 208, 210. 


As state of uncertainty. 


17 L. R. A. 705; Woodruff v. State, 31 Fla. 
320, 12 South. 653); Powell v. State, 20 S. E. 
483, 95 Ga. 502; State v. Fisher (Del.) 41 Atl. 
208-218, 1 Pennewill, 303; Welsh v. State, 
11 South. 450, 451, 96 Ala. 92; State v. Gil- 
bert (Idaho) 69 Pac. 62, 63. 


A reasonable doubt is not a mete whim, 
guess, or surmise, nor is it a mere subter- 
fuge to which resort may be had in order to 


If the whole evidence in the case leaves | avoid doing a disagreeable thing, but is such 
the jurors’ minds in such condition that they à doubt as reasonable men may entertain aft. 
are neither morally certain of the defendant's er a careful and honest review and consider- 


guilt, nor morally certain of his innocence, | ation of the evidence in the case. 
v. | Barker, 47 N. H. 31, 32, 153 N. X. 111. 


then a reasonable doubt exists. State 


David, 33 S. W. 28, 29, 131 Mo. 380. 


People v. 


A “reasonable doubt” which will justify 


A reasonable doubt is an honest misgiv- | an acquittal on a criminal! charge is a ration- 


ing as to the guilt of the defendant upon al doubt; that is, it must not be fanciful, 
the proof, which the reason entertains or conjured by an overwhelming sense of re- 
sanctions as a substantial doubt. When, | sponsibility or apprehension of consequences, 
after the evidence, the arguments, and the, but must arise out of the evidence in the 


charges have all gone to the jury, and bave 
been thoroughly weighed and considered, the 
ingenuous and impartial juror, in an honest | 
quest of the truth, finds himself hesitating 
and pausing to ask himself if all these 
things may not be true and yet this man in- 
nocent, and still reasoning upon his doubts, 
and finding a substantial reason for them all, 
then we would say the juror entertained 
such reasonable doubts as would demand an 
acquittal, Purkey v. State, 50 Tenn. (3 
Heisk.) 26, 28 


case. It exists where the careful considera- 
tion of all the evidence leaves upon the mind 
an honest and conscientious difficulty in be- 
lieving; where the evidence, by reason of its 
insufficiency or want of credibility, fails to 
convince the mind. In this connection, the 
evidence should be scrutinized with the great- 
est carefulness, but the mind should not be 
placed in an attitude of resistance, and 80 
doubt because of unwillingness to be con- 
vinced. McCabe v. Commonwealth (Pa.) 8 


í Atl. 45, 47. 
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REASONABLE EXPENSES 


As doubt arising from the whole evi- | jury should be satisfied beyond a reasonable 


dence. 


doubt of each link in the chain of circum- 


The reasonable doubt that will justify | stances relied on to establish the defendant’s 
and require an acquittal must be as to the guilt. It is sufficient if, taking the evidence 


guilt of the accused when the whole of the 
evidence is considered, and not as to any 
particular fact in the case. Little v. People, 
42 N. E. 389, 391, 157 III. 153. 


It is proper to refuse to instruct the ju- 
ry to acquit if they entertain a reasonable 
doubt as to defendant’s sanity, since reason- 
able doubt, in order to acquit, must be a 
doubt as to defendant's guilt, and not as to 
any particular fact in the case. Hornish v. 
People, 32 N. E. 677, 142 III. 620, 18 L. R A. 
237. 


The reasonable doubt the jury is permit- 


ted to entertain must be as to the guilt of 
the accused on the whole of the evidence, 
and not as to any particular fact in the case. 
The rule is so well settled by repeated deci- 
sions that the reasonable doubt that will jus- 
tify and require an acquittal must be as to 
the guilt of the accused where the whole of 
the evidence is considered, that citation of 
cases is unnecessary. Weaver v. People, 24 
N. H. 571, 573, 132 III. 536. 


There is no error in refusing to instruct 
that every material fact must be established 
beyond a reasonable doubt, where the court 
has instructed the jury to acquit if enter- 
taining a reasonable doubt of defendant's 
guilt on the whole of the evidence in the 
case. State v. Whalen, 11 S. W. 576, 577, 98 
Mo. 222. 


A reasonable doubt” means such a 
doubt as fairly and naturally arises in the 
mind when comparing the whole evidence 
and deliberately construing the whole case. 
If the jury, in construing the whole case, 
have a reasonable doubt upon any essential 
ingredient of the offense, this entitles the 
defendant to an acquittal, because it gener- 
ates a doubt of guilt. State v. Hennessy, 7 
N. W. 641, 642, 55 Iowa, 299: United States 
v. Allis (U. S.) 73 Fed. 165, 167; United 
States v. Kenney (U. S.) 90 Fed. 257, 262; 
May v. People, 60 III. 119, 120; Gannon v. 
People, 21 N. E. 525, 528, 127 III. 507, 11 Am. 
St. Rep. 147; Painter v. People, 35 N. E. 64, 
72, 147 III. 444; Wacaser v. People, 25 N. E. 
564, 565, 134 III. 438, 23 Am. St. Rep. 683; 
Polin v. State, 16 N. W. 898, 900, 14 Neb. 540; 
State v. Neel, 65 Pac. 494, 495, 23 Utah, 541. 


“The well-settled rule that a defendant 
shall not be convicted unless the evidence 
proves his guilt beyond a reasonable doubt 
applies to the whole and every material part 
of the case, no matter whether it is as to the 
act of killing, or the reason for, or manner 
of, its commission. People v. Bushton, 22 
Pac. 127, 129, 80 Cal. 160. 


A reasonable doubt, to warrant a con- 
viction of crime, does not require that the 


rr a pe 
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all together, the jury are satisfied beyond a 
reasonable doubt that the defendant is guilty. 
Gott v. People, 58 N. H. 293, 297, 187 III. 249. 


REASONABLE EFFORT. 


“Reasonable effort,“ as the term is used 
in speaking of the reasonable effort required 
to be made by an officer in the service of an 
attachment, means such effort as “men ordi- 
narily would exercise in their own business 
to protect their rights and interests.” Spring- 
ett v. Colerick, 34 N. W. 683, 688, 67 Mich. 
362. 


REASONABLE EXPECTATION. 


An expectation of a company to meet a 
bill, based only upon assets and credits, and 
that utterly ignores the genera! financial con- 
dition of the company, no matter how strin- 
gent and pressing it may be, is not necessari- 
ly a reasonable expectation of ability to pay. 
It is entirely possible the general indebted- 
hess may be of such a character and amount, 
and in part or in whole to mature at such pe- 
riods, as to stamp any expectation of being 
able to pay the particular indebtedness at a 
specified time as utterly unreasonable. Edel- 
hoff v. Horner-Miller Mfg. Co., 89 Atl. 314, 
318, 86 Md. 595. 


“Reasonable expectation,” as used in the 
law of negligence, means an expectation that 
some such disaster as that which occurred 
will arise in the long run from a series of 
such negligences as those with which the 
defendant is charged. Clifford v. Denver, 8. 
P. & P. R., 12 Pac. 219, 221, 9 Colo. 333. 


REASONABLE EXPENSES. 


Reasonable expenses which are allow- 
able to a wife for the purpose of prosecuting 
an action for divorce should be construed to 
include her attorney’s fees. Yost v. Yost, 41 
N. E. 11, 12, 141 Ind. 584. 


The word “reasonable,” as used in Gen. 
Laws, c. 184, § 7, entitling a guardian to re- 
cover the reasonable expenses incurred in 
resisting an application by the ward for his 
removal, includes such expenditures as are 
made in good faith and in the exercise of a 
sound discretion. Dearborn v. Batten, 15 
Atl. 149, 150, 64 N. H. 568. 


“Reasonable,” as used in Gen. St. 626, $ 
24, providing that it should be the duty of 
an overseer of the poor of a town or city in 
which a person not an inhabitant thereof 
should be lying sick, or in distress, without 
friends or money, who should die, to employ 
some person to provide for and superintend 
the burial of such deceased person, and the 
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necessary and reasonable expense thereof 
should be paid by and upon the order of sueh 
overseer, must be construed to mean “rea- 
sonable” in fact. Commissioners of Potta- 
watomie County v. Morrall, 19 Kan. 141, 143. 


The phrase “reasonable and necessary 
expenses actually paid in the discharge of 
his official duties,” in Rev. St. § 897, author- 
izing the allowance of such expenses to a 
county commissioner, means official expens- 
es only, as distinguished froin those which 
pertain to the commissioner’s personal com- 
fort and necessities. The statute contem- 
plates that emergencies may arise when it 
will become reasonable and necessary to pay 
out money in the performance of some official 
duty by the commissioner, in order to prop- 
erly protect the interests of the county, with- 
out awaiting a meeting of the board; and 
the purpose of the provision was to reimburse 
him when, in the language of the statute, the 
money had been actually paid in the dis- 
charge of his official duty. For his personal 
expenses of any kind he can claim nothing 
beyond his per diem and mileage. It is a 
fair inference that, if it had been intended to 
reimburse the commissioner for board or 
traveling expenses in addition to mileage, 
when traveling on county business, the Leg- 
islature would have expressed that intention 
in plain terms. Richardson v. State, 63 N. E. 
593, 594, 66 Ohio St. 108. 


REASONABLE FAOILITIES. 


“Reasonable facilities,” as used in Acts 
1876, e. 64, describing the rates to be charged 
by a railroad for the transportation of coal 
over Its road, and making it such road’s du- 
ty to provide and furnish reasonable facili- 
ties and all cars where required for local 
trade, and other vehicles for receiving and 
forwarding of coal that may be offered for 
transportation over euch railway, means cars, 
motive power, and other conveniences neces- 
sary for such purposes, and does not impose 
upon the company the obligation of permit- 
ting all persons and corporations having coal 
for transportation to make connections with 
its road. Frostburg Min. Co. v. Cumberland 
& P. R. Co., 31 Atl. 698, 699, 81 Md. 28. 


REASONABLE GROUND OF SUSPI- 
CION. 


“Reasonable ground,” as used to define a 
defense to an action of false imprisonment, 
means such a state of facts known to influ- 
ence the person who made, or caused to be 
made, the arrest and detention, as would 
lead a man of ordinary caution and prudence, 
acting reasonably and impartially and with- 
out prejudice, to entertain an honest belief 
or strong suspicion that the person accused 
is guilty of the matters charged against him. 
a v. Knox, 8 Pac. 104, 106, 34 Kan. 
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The reasonable ground of suspicion 
which will justify an officer in arresting a 
person without a warrant is a deceptive ap- 
pearance of guilt, arising from facts and cir- 
cumstances misapprehended or misunder- 
stood so far as to produce belief. State v. 
Cushenberry, 56 S. W. 737, 742, 157 Mo. 168 
(citing Smith v. Ege, 52 Pa. [2 P. F. Smith] 
419). 


REASONABLE IMPROVEMENTS. 


Where a testator devises land to a trus- 
tee, and directs that all reasonable repairs 
and improvements shall be provided for out 
of the annual rents before certain devises of 
the annual income be paid, the words “rea- 
sonable improvements” will be construed to 
include the paving of a street in front of a 
lot, and the putting down of a sewer therein, 
for which the trustee may pay special as- 
sessments therefor out of the rents. Warren 
v. Warren, 36 N. E. 611, 614, 148 III. 641. 


REASONABLE INQUIRY. 


Under Code, § 1816, imposing a penalty 
on any register of deeds who shall knowingly 
and without reasonable inquiry issue a mar- 
riage license to persons under the age of 18 
years, or to a person to whose marriage there 
is any lawful impediment, the question as 
to what is reasonable inquiry, under a known 
state of facts, is one of law for the court. 
Trolinger v. Boroughs, 45 S. E. 662, 133 N. 
C. 312. 


REASONABLE INSPECTION. 


A rule that a railroad company is bound 
to make a reasonable and ordinary inspec- 
tion of foreign cars received for transporta- 
tion means such an inspection as the time, 
place, means, and opportunity and the re- 
quirements and exigencies of commerce, will 
permit. Louisville, N. A. & C. Ry. Co. v. 
Bates, 45 N. E. 108, 111, 146 Ind. 564. 


REASONABLE LINE OF OREDIT. 


“Reasonable line of credit,” as used in a 
contract by defendant with the plaintiff sew- 
ing machine company to purchase and sell 
its machines, and make settlements therefor 
in cash or by note at four months, providing 
that on this basis of settlement he should 
have any reasonable line of credit for which 
satisfactory security would be furnished, 
must be understood to refer to the quantum 
of goods to be furnished on credit, and not 
as modifying the provision that R.’s notes 
on monthly settlement should be made pay- 
ible at four months. American Button Hole 
Overseaming & Sewing Mach. Co. v. Gurnee, 
44 Wis. 49, 61. 


REASONABLE MANNER 


REASONABLE MANNER. 


Within the rule that a navigable stream 
may be used for both milling and log purpos- 
es ‘in a reasonable manner,” notwithstand- 
ing such uses may mutually interfere with 
and injure each other, a “reasonable man- 
ner’ means in such manner as will not de 
stroy or impair the common-law or constitu- 
tional rights of a prior mill operator. Pick- 
ens v. Coal River Boom & Timber Co., 41 S. 
E. 400, 401, 51 W. Va. 445, 90 Am. St. Rep. 
819. 


REASONABLE MEN. 


Reasonable men are those who think and 
reason intelligently. Patterson v. Nutter, 7 
Atl. 273, 275, 78 Me. 509, 57 Am. Rep. 818. 


The use of the term “reasonable men,“ 
instead of “prudent men,” in an instruction 
that ordinary care is the care whicb reason- 
able men exercise under ordinary circumstan- 
ces, is not of suffleient importance to be er- 
roneous. Overman Wheel Co. v. Griffin (U. 
S.) 67 Fed. 659, 662, 14 O. O. A. 609. 


REASONABLE MIND. 


“Reasonable mind,“ as used in the defl- 
nition that probable cause for an arrest is 
the existence of such facts and circum- 
stances as would excite the belief in a rea- 
sonable mind, acting on the facts within the 
knowledge of the prosecutor, that the person 
charged was guilty of the crime for which 
he was prosecuted, means “a sensible one, 
fairly judicious in its actions, and at least 
somewhat cautious in reaching its conclu- 
sions.” Brewer v. Jacobs (U. S.) 22 Fed. 
217, 222. 


The phrase “reasonable mind,” as em- 
ployed in the statement of the principle that 
probable cause, in malicious prosecution, 
means existence of facts to excite a belief in 
a reasonable mind, etc., signifies a sensible 
mind, fairly judicious in its actions, and at 
least somewhat cautious in reaching its con- 
clusions. Brewer v. Jacobs (U. 8.) 22 Fed. 
217, 222. 


To make a valid will, testator must have 
a “reasonable mind”; that is, he must be 
capable of reasoning upon and comparing, by 
means of his own recollection (conception and 
reflection), the facts perceived and remem- 
bered, so as to come to the rational conclu- 
sion which constitutes the mental and moral 
will of every dispassionate and unbigoted 
man, as drawn by his own induction from 
known facts. Farr v. Thompson (S. C.) 1 
Speers, 93, 105. 


REASONABLE NOTICE. 


Reasonable notice is defined to be such 
notice or information of a fact as may be 
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REASONABLE NOTICE 


expected or required under the particular 
circumstances. Sterling Mfg. Co. v. Hough, 
49 Neb. 618, 621, 68 N. W. 1019, 1020. 


The phrase “reasonable notice,” as used 
in the doctrine that an indorsee of a promis- 
sory note, in order to hold the indorser liable, 
must give a reasonable notice of the maker’s 
failure to pay, is, under the circumstances of 
the particular case, a question of law for the 
determination of the court. If the parties 
live in the same town, notice can be given on 
the same day; if at a distance, by the next 
post. It will not do to say that among ag- 
ricultural districts this mercantile strictness 
need not be observed. If we adopt mercan- 
tile law, we must abide by it. Halsey v. 
Salmon, 3 N. J. Law (3 Penning.) 916, 917. 


A person on trial under a commission of 
alleged lunacy has a rigbt to a reasonable 
notice of the time and place of the taking of 
the inquisition of lunacy, and the want or 
defect of notice is not aided by his appearing 
before the jury and attempting a defense. 
This notice must be a reasonable notice— 


such as will give to the alleged lunatic a fair 


opportunity for preparing his defense. In re 
Vanauken, 10 N. J. Eq. (2 Stockt.) 186, 190. 


Under a law requiring the selectmen of 
a town to give reasonable notice to the own- 
ers of land over which they are about to lay 
out a townway, what is reasonable notice de- 
pends on circumstances. Where a majority 
of the trustees resided in the town, a notice 
of seven days held sufficient and reasonable. 
Trustees of Belfast Academy v. Salmond, 11 
Me. (2 Fairf.) 109, 114. 


“Reasonable notice” of a defect in a 
highway means notice presumed from its 
open exposure and its long existence. Hari 
v. Ohio Tp., Saline County, 62 Pac. 1010, 
1011, 62 Kan. 315. 


Creditors of a firm composed of B. and 
others, then in failing circumstances, entered 
into a written agreement with the firm that 
if the firm would assign all their property to 
a trustee in trust for their benefit, and if B. 
and wife would give to such trustee a mort- 
gage on certain land, conditioned to make 
good any deficiency that might accrue in the 
assets of the firm, for the payment of such 
creditors, the creditors would extend the time 
of payment of their claims. The firm con- 
veyed the property to the trustee pursuant 
to the agreement, and provided that if any 
portion of the indebtedness remained unpaid, 
and the firm, after reasonable notice of the 
sum so unpaid, should fail to pay the same, 
then B. and wife were to pay such deficiency, 
and, in case of their failure to pay, the trus- 
tee might sell the mortgaged premises, and 
retain from the proceeds the amount unpaid. 
The trustee gave a notice to two members of 
the firm, within 10 days after the assets of 


| the firm had been disposed of, that there was 


- 
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a deficiency, and gave a like notice to the | cence the jury should acquit. Nichols v. 
other members of the firm within 12 months State, 14 South. 539, 540, 100 Ala. 23. 
thereafter. Held, that such notices cone 
tuted a reasonable notice, within the mean- 
ing of the agreement. Jamison v. Bancroft, REASONABLE PRECAUTION. 
20 Kan. 169. | The words “reasonable precaution,” as 
e 5 used in an instruction to a jury that a rail- 
a ee 1 n s a Nea | road company is bound to use all reasonable 
tion could not testify in the cause until he 5 5 ee 
had given the adverse party reasonable no- v. Dubuque & S. C. Ry. Co., 51 N. W. 57, 60 
tice of his intention so to do, meant such 84 lowa. 462 ° : 7 eee 
notice as would give the opposite party an i j : 
opportunity to prepare his case to meet such In an instruction requiring defendant in 
testimony by being present to testify him- an action for negligence to have used all rea- 
self, or to procure the attendance of wit- | sonable precautions, no higher degree of care 
nesses who would strengthen his case, contra- is required than reasonable care and caution. 
dict the party testifying, or impeach his tes- Allen B. Wrisley Co. v. Burke, 67 N. E. 818, 
timony, and hence a notice given on the day 821, 203 III. 250. 


of trial was not reasonable. Mallory v. 


Leiby, 1 Kan. 97, 102. REASONABLE PRICE. 


The “reasonable notice” to a town of a 


A cont i 
defect in a highway necessary to fix the la- contract LO COENIN: A cargo: AEA Fen 


i i f À sonable price means such a price as a jury on 
bility of the inhabitants of the town for an a trial of the cause would, under all the cir- 


I'! orn te * in cumstances, decide to be reasonable. This 
the statute requiring it, and to determine j i . 7 
what shall constitute such notice is in many may or may not agree with the current pr'ce 


of the commodity at the port of shipment at 
cases attended with difficulty. It is not | the time when such shipment is made, as the 
hecessary to as 1 to 5 town 55 pe current price may be unreasonable from acci- 
corporate Ca paC ty, nor that the majority o dental circumstances. Acebal v. Levy. 10 
the inhabitants should have had notice, nor Bing. 376, 378 
is it even necessary to bring home the knowl- | ea ais 
edge to any officer of the town, and it has 
sometimes been considered that, if it be prov- 
ed that some principal! inhabitant had notice, 
it would be sufficient. Where numbers of 
the inhabitants of the town were concerned 
in placing the obstructior. which caused the 
accident across the highway, of whom one, 
at least, was a man of substance, and the 
obstruction was so left for a short time, it was 
beld that the notice was sufficient to render 
the town liable. Frenc v. Inhabitants of 
Brunswick, 21 Me. (8 Shep.) 29 32. 38 Am. 
Dec. 250. 


REASONABLE PROMPTNESS. 


The term reasonable promptness,” in a 
contract for the manufacture and sale of gas 
pipes, which provides that the pipes, when 
laid, shall be tested with reasonable prompt- 
ness, without indicating the nature of the 
test to be used, imports that they shall be 
tested with reasonable promptness by the 
usual and customary methods in the trade. 
Tasker v. Crane Co. (U. S.) 55 Fed. 449. 


REASONABLE PROVOCATION, 


“Reasonable,” as used in the definition 
of manslaughter as the killing of a person 
when acting upon a sudden passion, and en- 
gendered by reasonable provocation, is used 
interchangeably with the words “adequate,” 
“sufficient,” “lawful,” and “legal.” State v. 
Ellis, 74 Mo. 207, 217. 


REASONABLE PERSON. 


The words “reasonable person” and the 
words “ordinarily cautious person” are used 
synonymously in describing the degree of 
care that should be exercised in instituting 
criminal proceedings to avoid the charge of 
malicious prosecution. Billingsley v. Maas, 


67 N. W. 49, 50, 93 Wis. 176. “Reasonable,” as used in an instruction 


defining the term “deliberately” as meaning 
„in a cool state of blood, and not in that state 
which the law denominates passion, and pas- 
sion here meant is not that which comes of 
no cause, but that, and that only, which is 
produced by some reasonable provocation,” 
is used interchangeably with the words “law- 
ful” and “adequate.” State v. Kotovsky, 74 
Mo. 247, 251. 


“Reasonable provocation” is synonymous 
with “legal, lawful, or adequate provoca- 


REASONABLE POSSIBILITY. 


In a criminal case it is proper to refuse 
to charge that, if there is a reasonable pos- 
sibility,” the jury should acquit. Sims v. 
State, 14 South. 560, 561, 100 Ala. 23. 


A reasonable possibility is no more than 
a possibility, and hence, in a criminal case, 
it was proper to refuse an instruction that if 
there was a reasonable possibility of inno- 
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REASONABLE PRUDENCE 


tien,” and to constitute such provocation 
there must be an assault er personal violence. 
State v. Bulling, 15 S. W. 367, 371, 105 Mo. 
204. 


REASONABLE PRUDENCE. 


The terms “reasonable prudence,” “ordi- 
nary care,” and such like terms, as applied 
to the conduct and affairs of men, have a rel- 
ative signiticance, and cannot be arbitrarily 
defined. What may be ordinary care in one 
case may under different surroundings and 
circumstances be gross negligence. Grand 
Trunk Ry. Co. v. Ives, 12 Sup. Ct. 679, 683, 
144 U. S. 408, 36 L. Ed. 485; Crane Ele 
vator Co. v. Lippert (U. S.) 63 Fed. 942, 947, 
11 C. C. A. 521; Northern Pac. Ry. Co. v. 
Charles (U. S.) 51 Fed. 562, 575, 2 C. C. A. 
380 (citing Grand Trunk Ry. Co. v. Ives, 12 
Sup. Ct. 679, 144 U. S. 408, 36 L. Ed. 485). 
The poliey of the law has relegated the deter- 
mination of such questions to the jury, un- 
der proper instructions from the court. It is 
their province to know the special circum- 
stances of each particular case, and then say 
whether the conduct of the parties in that 
case was such as would be expected of rea- 
sonably prudent men under a similar state 
of affairs. It is only where the facts are 
such that all reasonable men must draw the 
same conclusion from them that the question 
is one of law for the court. Johnson v. Bos- 
ton & M. Consolidated Copper & Silver Min. 
Co., 40 Pac. 298, 302, 16 Mont. 164. 


REASONABLE RATE. 


Where a railroad company was author- 
ized by law to charge and receive compensa- 
tion for the transportation of property, not 
exceeding a specified rate per mile, when the 
same was transported a distance of 30 miles 
or more, and, in case the same is transported 
for a less distance than 30 miles, such rea- 
sonable rate as may be from time to time 
fixed by the company, a rate fixed by the 
company for transportation of less than 30 
miles, which exceeded the rate that it would 
be authorized to charge for 30 miles, is not 
reasonable, and not authorized by such stat- 
ute. Campbell v. Marietta & C. R. Co., 2 
Ohio St. 168, 191. 


What is a reasonable rate of freight over 
a railroad is, at best, a mere matter of opin- 
ion, depending on a great variety of compli- 
cated facts, which but few persons could in- 
telligently investigate, and which it would 
be wholly in the power of the company to 
furnish or withhold. The establishment per- 
manently of less rates of freight at points 
of competition with other roads than is 
fixed at other places for the same distance 
cannot be justified by showing that the rates 
charged at such other places were reasonably 
low, and that the rates charged at competing 
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points were unreasonably lew, even if the 
higher rates were reasonably low. When re- 
garded with reference to the profit on the 
capital invested in the road, they are not 
“reasonable,” in the true sense of the term, ff 
no satisfactory reason can be given for char- 
ging less rates for the same or greater serv- 
ices to persons at other stations. Chicago & 


A. R. Co. v. People, 67 III. 11, 21, 16 Am. Rep. 


599. 


REASONABLE REGULATION. 


A rule that the telegraph company will 
not be responsible for mistakes in the trans- 
mission of unrepeated messages, from what- 
ever cause they may arise, is a reasonable 
regulation, within 16 & 17 Vict. e. 203, § 66, 
providing that the use of the telegraph to be 
constructed shall be open for the sending and 
receiving of messages by all persons alike, 
without favor or preferences, subject to such 
reasonable regulations as may from time to 
time“ be made by the company. MacAndrew 
v. Electric Tel. Co., 17 C. B. 3, 10. 


REASONABLE REWARD. 


A “reasonable reward,” in a contract that 
a boat should pass through a canal for a rea- 
sonable reward, was construed to mean prima 
facie the legal toll. Muir v. Louisville & 
Portland Canal Co., 38 Ky. (8 Dana) 161. 


REASONABLE SAFETY. 


“Reasonable safety” means safe accord- 
ing to the usages, habits, and ordinary risks 
of the business. No man is held to a higher 
degree of care than the fair average of men 
in the same line of business, conducted under 
substantially similar circumstances, Sawyer 
v. J. M. Arnold Shoe Co., 38 Atl. 333, 334, 90 
Me. 369. 


REASONABLE SATISFACTION. 


An instruction requiring the jury to find 
the necessary facts to their “reasonable sat- 
isfaction” is held in O’Neill v. Blase, 68 S. 
W. 764, 769, 94 Mo. App. 648, not to be preju- 
dicial to the defendant; but it is said that, if 
any just criticism can be passed upon the lan- 
guage, it is that it called for too much, rather 
than too little, proof on the part of the plain- 
tiff. 


REASONABLE SKILL. 


The reasonable skill in making a collec- 
tion which an agent is bound to use is under- 
stood to be such as is ordinarily possessed 
and exercised by persons of common capacity 
engaged in the same business or employment. 
Mechanics’ Bank at Baltimore v. Merchants’ 
Bank at Boston, 47 Mass. (6 Metc.) 13, 26 
(citing Story, Ag. § 183). 
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REASONABLE SPEED. 


The term “reasonable speed,” as applied 
to horse cars, means the average rate of car- 
rlages used to convey passengers by horse 
power, and that is a lawful speed in the ab- 
sence of statute or ordinance on the subject. 
Adolph v. Central Park, N. & B. R. R. Co., 
78 N. Y. 530, 537. 


REASONABLE SUPPORT. 


“Reasonable support,” as used in a will 
providing that the testator’s wife, together 
with his daughter, should have a “reasonable 
and competent support” out of the proceeds 
of the estate, does not mean merely food and 
clothing necessary to sustain life, nor any 
other fixed quantity or allowance, but must 
depend upon circumstances and exigencies. 
Ellerbe v. Ellerbe’s Heirs (S. C.) 1 Speers, Eq. 
328, 340, 40 Am. Dec. 623. 


“Reasonable support,” as used in a will 
wherein the testator directed that his wife 
should receive such sum out of his estate 
as the executors of his will should think prop- 
er and necessary for her reasonable support, 
must not be determined by the amount neces- 
sary for her bare subsistence, but reference 
must be also had to the extent and income 
of the estate, and the propriety of her living 
with her children. Thompson v. Carmichael 
(N. I.) 3 Sandf. Ch. 120, 130. 


An instruction that it is the duty of a 
husband to provide for his wife a “reasonable 
support, according to her rank and station in 
society, and, to that end, she is entitled to 
share in his property and the proceeds of his 
labor,” means no more than that the husband 
shall use his property and labor for the rea- 
sonable support of his family, having regard 
for their station in society. Thill v. Pohlman, 
41 N. W. 385, 386, 76 Iowa, 638. 


REASONABLE SUSPICION. 


Wharton says that reasonable suspi- 
cion” “may be treated as convertible with 
that of probable cause, as laid down in civil 
actions of malicious prosecution.” State v. 
Grant, 79 Mo. 113, 135, 49 Am. Rep. 218 (quot- 
ing Whart. Crim. Pl. & Pr. § 9). 


REASONABLE TIME. 


“That is a reasonable time that preserves 
to each party the rights and advantages he 
possesses, and protects each party from losses 
that he ought not to suffer.” Scannell v. 
American Soda Fountain Co., 61 S. W. 889, 
892, 161 Mo. 606. 


“Reasonable time” is defined to be so 
much time as is necessary, under the circum- 
stances, to do conveniently what the contract 
or duty requires should be done in a partic- 
ular case. Bowen v. Detroit City Ry. Co., 54 
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Mich. 496, 501, 20 N. W. 559, 562, 52 Am. Rep. 
822. 


If it is proper to attempt any definition 
of the words reasonable time,” as applied to 
completion of a contract, the distinction given 
by Chief Baron Pollock may be suggested, 
namely, that a “reasonable time” means as 
soon as circumstances will permit. Lund v. 
St. Paul, M. & M. R. Co., 71 Pac. 1032, 1034, 
31 Wash. 286, 61 L. R. A. 506, 96 Am. St. Rep. 
906 (citing 2 Thomp. Trials, § 1531). 


In determining what is a reasonable time 
or an unreasonable time, regard is to be had 
to the nature of the instrument, the usage of 
trade or business, if any, with respect to such 
instruments, and the facts of the particular 
case. Bates’ Ann. St. Ohio 1904, § 3178b; 
Rev. Laws Mass. 1902, p. 653, c. 73, § 209; 
Code Supp. Va. 1898, § 2841a; Ann. Codes & 
St. Or. 1901, § 4592. 


A proposition, to become binding on the 
one making it, must be accepted within a 
reasonable time; but what constitutes a rea- 
sonable time, when no time is specified, is 
a question of law, and depends on the subject- 
matter and the situation of the parties. 
Morse v. Bellows, 7 N. H. 549, 28 Am. Dec. 
372. 


What is a reasonable time within which 
an act must be done may be a question of 
law. Where the facts are clearly established, 
or are undisputed or admitted, the reasonable 
time is a question of law. But where what 
is a reasonable time depends upon certain 
other controverted points, or where the mo- 
tives of the party enter into the question, the 
whole is necessary to be submitted to a jury, 
before any judgment can be formed as to 
whether the time was or was not reasonable. 
Hill v. Hobart, 16 Me. (4 Shep.) 164, 168. 


In an application of the rule that, for an 
unauthorized sale of stock by a broker who is 
to carry the stock for another, the measure of 
damages is the difference between the pur- 
chase price and the price the owner would 
have been obliged to pay in the market for 
the stock within a reasonable time after the 
sale, it was said that the space of 30 days 
was a reasonable time, but that the decision 
was not to be construed as indicating that a 
less time would not be reasonable. Colt v. 
Owens, 47 N. Y. Super. Ct. (15 Jones & S.) 
430, 435. 


A “reasonable time” certainly means 
more protracted space than “directly,” as used 
in a contract to purchase goods to be put on 
board a ship directly. Duncan v. Topham, 8 
Man., G. & S. 225, 230; Sentenne v. Kelly, 13 
N. Y. Supp. 529, 530, 59 Hun, 512; Lewis v. 
Hojer, 16 N. Y. Supp. 534, 536. 


Acceptance of offer. 


What is a reasonable time for the ac- 
ceptance of an offer to sell goods at a certain 
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price is to be determined by the circumstan- 
ces and the situation of both parties. Where 
several letters passed between the parties, 
prior to which both parties had made prompt 
replies to letters received, so that at no time 
more than one day intervened between the re- 
ceipt of a letter and the posting of a reply, a 
delay of six days in answering an ultimatum 
as to the price of goods is unreasonable, so 
that the seller of such goods is not bound to 
fill the order. Hargadine-McKittrick Dry 
Goods Co. v. Reynolds (U. 8.) 64 Fed. 560, 
563. 


Defendant, who resided within 20 miles 
of plaintiff, offered to sell trees on certain 
terms, which plaintiff did not accept until 
after the expiration of 20 days. Defendant 
refused to deliver the trees. Held, that plain- 
tiff could not recover for breach of contract, 
as the offer was not accepted within a reason- 
able time. Mizell v. Burnett, 49 N. C. 249, 
252, 49 Am. Dec. 744. 


Plaintiff wrote April 25th inquiring the 
price of 1,000 tons of coal, and was answered 
on May Ist. June 13th plaintiff wrote, agree- 
ing to take the coal at the price named, and 
was answered June 16th that he was too late. 
Held. that there was no contract, plaintiff 
not having accepted in a reasonable time. 
Carmichael v. Newell (Pa.) 2 Phila. 289. 


Where a party to whom an offer was 
made neglected for six months to give notice 
that he had accepted, held, that his notice 
was not sent in such reasonable time as to 
make the acceptance binding on the party 
who made the offer. McCurdy v. Rogers, 21 
Wis. 197, 201. 


If no definite time is stated, the inquiry 
as to what is a reasonable time within which 
a proposition must be accepted is as to what 
time it is rational to suppose that the par- 
ties contemplated; and the law will decide 
this to be that time which, as rational men, 
they ought to have understood each other to 
have in mind. Moxley v. Moxley, 59 Ky. (2 
Metc.) 309, 311. ‘ 


Acceptance of an offer to sell real estate 
five days after the offer was made is a rea- 
sonable time. Kempner v. Cohn, 47 Ark. 519, 
1 S. W. 869, 58 Am. Rep. 775. 


Alighting from train. 


The reasonable time which a passenger 
is entitled to in alighting from a train is such 
time as is usually required by passengers in 
getting off and on the train in safety at the 
particular station in question. Little Rock 
& Ft. S. Ry. v. Atkins, 46 Ark. 423, 430. 


Appearance for taking of deposition. 


A reasonable time to appear and be pres- 
ent at the taking of a deposition, within Gen. 
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St. c. 36, § 6, providing that the adverse par- 
ty shall have a reasonable time to appear 
and be present at the taking of the deposi- 
tion of a witness, means a reasonable time 
for such party to appear and be present 
with his counsel. Kimpton v. Glover, 41 Vt 
283, 285. 


Within a statute providing that the ad- 
verse party should have a reasonable time to 
appear and be present at the taking of a dep- 
osition, the length of notice to be given was 
a matter within the discretion of the court. 
Hough v. Lawrence, 5 Vt. 299, 303. 


Appropriation of water. 


What constitutes a reasonable time with- 
in which the waters of a stream should be 
appropriated to some beneficial use, in order 
to establish a right thereto, is a question of 
fact, dependent on all the circumstances of 
the case; and it has been held that a prior 
appropriator of water for irrigation forfeits 
his right to increase the appropriation by 
failing for 13 years to increase the area cul- 
tivated, during which time subsequent rights 
have accrued. Low v. Rizor, 37 Pac. 82, 84, 
25 Or. 551. 


Avoidance of sale of eorporate prop- 
erty. | 
A “reasonable time,” within the rule that 
the right of a corporation to avoid the sale of 
its property by reason of the fiduciary rela- 
tions of the purchaser must be exercised 
within a reasonable time, has never been 
held to be any determined number of days or 
years, as applied to every case, like the stat- 
ute of limitations, but must be decided in 
each case upon all the elements of it which 
affect that question. These are generally the 
presence or absence of the parties at the 
place of transaction; their knowledge or ig- 
norance of the sale, and of the facts which 
render it voidable; the permanent or fluctuat- 
ing character of the subject-matter of the 
transaction, as affecting its value; and the 
actual rise or fall of the property in value 
during the period within which this option 
might have been exercised. Twin Lick Oil 
Co. v. Marbury, 91 U. S. 587, 591, 23 L. Ed. 
328. 


Calling for baggage. 


The reasonable time within which the 
owner of baggage must call for it on the ar- 
rival of a train is directly on its arrival, mak- 
ing reasonable allowance for delay caused by 
the crowded state of the depot at the time. 
The lateness of the hour makes no difference, 
if the baggage has been left on the platform. 
St. Louis & S. F. Ry. Co. v. Terrell (Tex.) 72 
S. W. 430 (citing Galveston, H. & S. R. Co. v. 
Smith. 81 Tex. 485. 17 S. W. 133). 
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Delivery of goods by carrier. 


The reasonable time within which a car- 
rier is bound to deliver goods is the usual 
time, unless it appears that there were pe- 
culiar circumstances which made it practi- 
cally impossible to deliver in the usual time. 
Schwab v. Union Line, 13 Mo. App. 159, 162. 


Demand for payment of loan. 


What is to be considered a reasonable 
time, within which a demand must be made 
by a person who is entitled to a payment, 
does not appear to be settled by any precise 
rule. It must depend on circumstances. If 
no cause for delay can be shown, it would 
seem reasonable to require the demand to be 
made within the time limited by the statute 
for bringing the action. What is a reason- 
able time is a question of law, to be deter- 
mined with reference to the nature of the 
contract, and the probable intention of the 
parties as indicated by it. Where a servant, 
from time to time, through a series of years, 
deposited money saved from her earnings 
with her cousin, in preference to depositing it 
in a bank—he to keep it for her until she 
wanted it—the deposit was not an ordinary 
loan, since an element of trust entered into 
it, and she was not bound to demand the mon- 
ey within six years (the statutory period), and 
thirteen years after the date of a memoran- 
dum of the amount given her by him was a 
reasonable time within which to make de- 
mand. Campbell v. Whoriskey, 48 N. E. 1070, 
1072, 170 Mass. 63. 


Demand for deed. 


A purchaser of land must demand a deed 
and tender payment within a reasonable time. 
Waiting two years before making such a de- 
mand and tender is not a reasonable time. 
Force v. Dutcher, 18 N. J. Eq. (3 G B. 
Green) 401, 405. 


Disafirmance of infant's deed. 


“What constitutes a reasonable time,” 
said the court in Sims v. Bardoner, 86 Ind. 
87, 44 Am. Rep. 263, within which a person 
who has executed a deed during infancy shall 
disaffirm it, depends on the particular circum- 
stances of each case. The right must be 
exercised before the statute of limitations 
has become a bar to an action to recover the 
land conveyed, and it may be, under the cir- 
cumstances of the particular case, that it 
should be exercised within a shorter period.“ 
Shroyer v. Pittenger, 67 N. E. 475, 476, 31 Ind. 
App. 158. 


Duration of offer of reward. 

An offer of reward made by a city for the 
apprehension and conviction of any person 
engaged in incendiary attempts should not 
be regarded as an unlimited offer, continuing 
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until it should be formally withdrawn, but is 
limited to a reasonable time, and in this case 
it was held that it ceased to be an offer after 
the lapse of three years and eight months. 
Loring v. City of Boston, 48 Mass. (7 Metc.) 
409, 414. 


Furnishing proofs of loss. 


What constitutes a reasonable time with- 
in which to furnish proofs of loss under an 
insurance policy making no provision as to 
the time within which such proof should be 
furnished is a question depending on the cir- 
cumstances. Springfield Fire & Marine Ins. 
Co. v. Brown, 18 Atl. 396, 128 Pa. 392. 


Where no time is specified within which 
a particular account of the loss under a fire 
policy shall be furnished, it must be fur- 
nished within a reasonable time. What is a 
reasonable time must depend on the circum- 
stances of each particular case, and is prob- 
ably, under proper instructions, a question 
for the jury. Miller v. Hartford Fire Ins. 
Co., 29 N. W. 411, 413, 70 Iowa, 704. 


Holding seized liquors. 


Rev. St. c. 27, § 34, provides that, in a 
case where an officer, is authorized to seize 
intoxicating liquors, he may seize them with- 
out a warrant, and keep them a reasonable 
time, until he can procure a warrant. Held, 
that what is a reasonable time must be de- 
termined by the circumstances of the case, 
but, unless a sufficient reason is given for 
a longer delay, it should not exceed 24 hours 
from the time of the seizure. Weston v. 
Carr, 71 Me. 356, 358. 


Institution of receivership. 


The phrase “reasonable time,” under the 
principles governing the administration of 
the assets of a railroad operated by receiv- 
ers, so as to require that all debts for cur- 
rent supplies contracted within a reasonable 
time before the receivership shall be paid 
from surplus earnings before any part can 
be spent on improvements, payment of in- 
terest, or any investment favorable to the 
bondholders, cannot be exactly defined; and 
what is a reasunable time is a question of 
law, depending on the circumstances of the 
particular case. The fact that the receivers 
were appointed, not at the suit of a mort- 
gagee, but at the instance of creditors and 
stockholders, to protect the property from 
disruption and hold it together until the 
plan to reorganize could be adopted, is a cir- 
cumstance favoring the equity of supply 
claimants, and in such a case a claim for 
steel rails furnished from 9 to 11 months 
prior to the receivership, was not lost by 
laches; it appearing that renewal notes were 
taken for the debt, which were accordingly 
renewed, and that claim was promptly made 
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at their maturity. Southern Ry. Co. v. Car- 
negie Steel Co. (U. S.) 76 Fed. 492, 497. 


Moving for administrator’s sale. 


When it becomes necessary to sell the real 
estate of an intestate to pay his debts, the 
administrator is required to move for a sale 
at the earliest opportunity. It is for the 
court to determine whether the administrator 
moves for such sale within a reasonable time. 
Where the administrator, 17 years after the 
estate was reported insolvent, petitioned for 
the sale of real estate, it was held, without 
reference to the question whether the action 
of the creditors against the administrator 
was barred by the statute, that the admin- 
istrator’s right to the order of sale was 
barred by the lapse of time. In re Godfrey’s 
Estate, 4 Mich. 308, 314. 


Notice of hearing. 


A reasonable time, within the meaning 
of the rule that notice must be served a rea- 
sonable time before the hearing, means such 
time that the party notified will have ample 
time to prepare himself, and be able to be 
present at the time and place of the hear- 
ing. Sterling Mfg. Co. v. Hough, 49 Neb. 
618, 621, 68 N. W. 1019, 1020, 


Notice of tax sale. 


What is a reasonable and sufficient no- 
tice by a county commissioner of the place 
where the tax sales will be made, posted 
at the courthouse, county treasurer’s office, 
and other public buildings, at the county seat, 
must depend on the circumstances of each 
particular case. Thus, in the case where the 
county seat was but a very small place, with 
but few buildings, all in view of each other, 
a very short notice would be reasonable, 
while in a larger town a longer period would 
be required to bring it within the rule. As 
there is no tribunal or officer to prescribe in 
advance what shall be a reasonable time or 
reasonable notice, each county treasurer 
must judge for himself, and this under cir- 
cumstances in which it is impossible for him 
to know, or for any lawyer to inform him, 
what such reasonable time or reasonable no- 
tice is. A notice by the county treasurer of 
the place where the tax sale will be made, 
posted at the courthouse, county treasurer’s 
office, and other public places at the county 
seat a week before the day of sale, was a 
reasonable and sufficient notice. Clark v. 
Mowyer, 5 Mich. 462, 472. 


Payment. 


Where a guaranty on an overdue judg- 
ment note read, For value received, I hereby 
guarantee payment of the within note, and 
waive demand, notice, and protest on the 
same when due,” and was silent as to the 
time of extension and of payment by the 
guarantor, the agreement imported a reason- 
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able time, and such reasonable time was ap 
plicable both to the time of extension and of 
payment. Citizens’ Sav. Bank & Trust Co. 
v. Babbitt’s Estate, 44 Atl. 71, 72, 71 Vt. 182. 


Performance of contract. 


What is a reasonable time for the per- 
formance of a contract, when time is not of 
its essence, is to be determined by all the 
circumstances of each case, aud is a question 
of law. McFadden v. Henderson, 29 South. 
640, 642, 128 Ala. 221. 


In an action for breach of contract to 
purchase land, it appeared that plaintiff was 


to furnish an abstract, and that the contract `’ 


did not specify when it was to be performed. 
The evidence showed that plaintiff had time 
after receiving defendant's letter of accept- 
ance to execute and forward the deed, and to 
procure and send an abstract with it, and 
there was no evidence that he required a 
longer time. Held, that the question wheth- 
er or not he had a reasonable time within 
which to perform the contract was one of 
law, and that he had such reasonable time. 
Randolph v. Frick, 57 Mo. App. 400. 


Presentation of bill or note. 


As to what constitutes a reasonable time 
within which to present a note payable on 
demand after date, it is held that the ques- 
tion of reasonable time is identical with that 
of due diligence. Foley v. Emerald & 
Phoenix Brewing Co., 39 Atl. 650, 651, 61 N. 
J. Law, 428. 


An averment that a draft was to be 
presented within a reasonable time will be 
taken to mean within the time limited by the 
law merchant and by custom of banks. Citi- 
zens’ Nat. Bank v. Third Nat. Bank, 40 N. E. 
171, 172, 19 Ind. App. 69. 


What is a reasonable time within which 
the holder of a bank check must present it 
for payment will depend on the facts of each 
case. Yet, in the absence of exceptional cir- 
cumstances, such reasonable time has been 
fixed. Thus it has been defined to be “the 
shortest period within which, consistently 
with the ordinary employment and duties 
of commercial] business, the duty of present- 
ment and demand could be performed.” 
Watt v. Gans, 21 South. 1011, 1012, 114 Ala. 
264, 62 Am. St. Rep. 99. 


Speaking generally, what is reasonable 
time depends on the facts of each particular 
case; but it is thoroughly settled that the 
reasonable time allowed the holder for pre- 
senting a check when he receives it in the 
same place where the bank on which it is 
drawn is located is till the close of banking 
hours on the next secular day; and, if in the 
meantime the bank fails, the loss will fall 
on the drawer. Anderson v. Gill, 29 Ati. 
527, 528, 79 Md. 312, 25 L. R. A. 200, 47 Am. 
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St. Rep. 402 (citing Daniel, Neg. Inst. § 1591; 
Byles, Bills, side page 14; Moule v. Brown, 
4 Bing. N. C. 266; Boddington v. Schlencker, 
4 Barn. & Adol. 752). 


That an indorsee of a note has to make 
a demand on the makers for payment, and 
give notice of dishonor to the indorser in the 
event of nonpayment, in order to recover 
from the indorser, is conceded. The time at 
which demand must be made and notice of 
protest given must be within a reasonable 
time, and what is a reasonable time cannot 
always be measured by months. What con- 
stitutes a reasonable time depends upon, and 
van be ascertained from, the facts of each 
particular case. Where notice of protest 
was not given until two weeks after demand 
of payment was made, the delay discharged 
the indorser. German-American Bank v. At- 
water, 58 N. E. 763, 764, 165 N. Y. 36. 


What is a reasonable time, within the 
meaning of the rule that the holder of a 
check is bound to present it within a reason- 
able time, will depend upon the circumstan- 
ces, and will in many cases depend upon the 
time, the mode, and the place of receiving 
the check, and upon the relations of the 
parties between whom the question arises. 
Mobawk Bank v. Broderick (N. Y.) 13 Wend. 
133, 27 Am. Dec. 192. In a case in which it 
was understood between the parties to a 
check that the person receiving the same 
intended to use it in paying a debt, and it 
was given on a bank at a distance away, 
where it did not arrive until three days after 
it was given, and after the bank had failed, 
a presentment for payment at such time 
was held to be within a reasonable time. 
Woodruff v. Plant, 41 Conn. 344, 347. 


The phrase “reasonable time,” in the 
Statement of the rule that the holder of a 
check must present it for payment within 
a reasonable time, has no fixed meaning, but 
what is a reasonable time depends on cir- 
cumstances. But it is a principle of general 
recognition that, if a bank on which a check 
is drawn be in the same place where the 
payee receives it, it should be presented for 
payment within banking hours on the day 
it is received, or on the following day, or in 
the meantime, if the bank fails, the loss will 
be on the drawer. Industrial Trust, Title & 
Savings Co. v. Weakley, 15 South. 854, 855, 
108 Ala. 458, 49 Am. St. Rep. 45. 


What is a reasonable time within the 
general rule that the holder of a check is 
bound to present it for payment in a reason- 
able time, and, if not paid, to give notice 
thereof to the director in a like reasonable 
time, will depend on circumstances, and will 
depend on the time, the mode, and the place 
of receiving the check, and on the relation 
of the parties between whom the question 
arises, Where a check is postdated, and de- 
posited for collection on the day of its date, 
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it will be regarded as issued the day it bears 
date, in considering whether the holder pre- 
sented it for payment in a reasonable time. 
Taylor v. Sip, 30 N. J. Law (1 Vroom) 284, 
290. 


The reasonable time within which pay- 
ment must be demanded, in order to render 
an indorser liable, varies according to the 
circumstances and situation of the parties, 
to be determined by the jury under the di- 
rection of the court. It is impossible to fix 
any precise period, each case depending up 
on its own circumstances. A demand and 
notice eight months after the date and in- 
dorsement of a promissory note payable or 
demand—all the parties living in the same 
town—were not given within a reasonable 
time. Field v. Nickerson, 13 Mass. 131, 136 


What shall be deemed “reasonable time,” 
within which a demand must be made for 
payment of a promissory note payable on 
demand, in order that the indorser be not 
discharged through delay, must depend, to 
some extent, upon the peculiar circumstances 
of each case. Sixty days held a reasonable 
time. Lockwood v. Crawford, 18 Conn. 861, 
372. 


Removal of goods from depot. 


With respect to what is a rensonable 
time, within the rule that a consignee of 
goods transported by a railroad company is 
entitled to a reasonable time in which to re- 
move them after they have arrived at their 
destination, the courts say the general rule 
as to what is a reasonable time in such cases 
is not to be determined by any pecullar cir- 
cumstances in the condition or situation of 
the consignee or plaintiff, which might ren- 
der it necessary, for his convenience or ac- 
commodation, that he should have a longer 
time or better opportunity than if he resided 
at the place of consignment, and was pre- 
pared with the means and facilities for re- 
moving the goods. But what is meant by 
“reasonable time“ is such as would give a 
person residing at the place to which the 
goods are consigned, and informed of the 
usual course of business on the part of tbe 
company, a suitable opportunity within busi- 
ness hours, after the goods are ready for de- 
livery, to come to the place of delivery, in- 
spect the goods, and take them away. Pin- 
ney v. First Division of St. Paul & P. R. Co., 
19 Minn. 251, 253 (Gil. 211, 212). 


Zren OVA of property from leased prem- 
ses. 

A reasonable time within which a lessee 
may remove personal property placed on the 
premises after the expiration of his lease is 
not a fixed period. What would be a reason- 
able time in one case would not be a reason- 
able time in another, and therefore in every 
case the question, what is a reasonable time? 
must be determined from the facts and cir- 
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cumstances peculiar to that case. Where a 
lessee places machinery on mining premises 
for the operation of the mine, his failure for 
nine months after notice of forfeiture by 
the lessor to remove is not such unreasonable 
delay as entitles the lessor to retain posses- 
sion, where there was no change in the posi- 
tion of the parties, and the lessors suffered 
no injury from the delay. Updegraff v. Les- 
em, 62 Pac. 342, 346, 15 Colo. App. 297. 


Removal of goods purchased at execu- 
tion sale. 

The reasonable time in which a purchas- 
er at an execution sale may remove the goods 
from the premises leased by the execution 
debtor is the time required to remove them 
with diligence in the ordinary manner of re- 
moving such goods. Stern v. Stanton, 39 
Atl. 404, 184 Pa. 468. 


Rescission of contract. 


What is a reasonable time within which 
a party should rescind a contract on the 
ground of fraud is a mixed question of iaw 
and fact. When the facts are ascertained, 
it becomes a question of law. Wingate v. 
King, 23 Me. (10 Shep.) 35, 37. 


The phrase “reasonable time,” as used 
in the statement of the rule that the pur- 
chaser of an article is bound to act within 
a reasonable time after he discovers a defect, 
means a reasonable time under all the cir- 
cumstances of ‘that particular case. Gridley 
v. Globe Tobacco Co., 39 N. W. 754, 755, 71 
Mich. 528. 


Where, in a contract of sale of goods, 
no time is fixed within which the buyer may 
return the same, the buyer will be obliged 
to do so within a reasonable time, in order 
to enable him to rescind the contract. And 
what is a reasonable time, where the facts 
are ascertained, is a question of law for the 
court, to be determined on consideration of 
all the circumstances; but where the facts 
are not clearly established, or where the 
question depends upon controverted matters, 
it is, under proper instructions, for the jury. 
Hickman v. Shimp, 109 Pa. 16, 20. 


Return of deed. 


When a deed is sent to a purchaser for 
his acceptance, he has an unquestionable 
right to hold it a reasonable time, in order to 
investigate the title and the incumbrances 
on record, and to take advice of counsel be- 
fore he pays the money. But if he detains it 
longer than necessary with reasonable dili- 
gence, he cannot afterwards return it, but 
the contract, as to him, will then be no longer 
open, but closed and executed, and he will 
be Hable for the purchase money, and he 
must resort to an action on the covenant in 
the deed, for damages, if the title is defect- 
ive. Where a vendor had taken seven or 
eight months’ time after the sale for his own 
convenience to make out the deed, a pur- 
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chaser retaining it for a week or less, and 
then rejecting it, could not be deemed to 
have detained it beyond a reasonable time, 
and the question whether he detained it an 
unreasonable length of time was for the jury. 
Earle v. Earle, 16 N. J. Law (1 Har.) 273, 
285. 


Service of complaint. 


Twenty-four hours after defendant’s de- 
mand for a copy of plaintiff's complaint is a 
reasonable time within which plaintiff may 
serve the same. Littlefield v. Merwin (N. Y.) 
2 Code Rep. 128. 


Sale of realty by executor. 


A will whereby testator, in making cer- 
tain gifts, ordered and directed his executors 
to sell and dispose of his lands, and to give 
deeds for the same, as he might do if alive, 
and also his household furniture, except such 
articles as his wife might think proper to 
keep, gave to his executors a reasonable time, 
in the exercise of their discretion, within 
which to make a sale of the land. Held, that 
a year would be a reasonable time, for the 
executors should be allowed for the sale of 
the real estate. McCoury’s Ex'ra v. Leek, 14 
N. J. Eq. (1 McCart.) 70, 71. 


“The reasonable time” within which an 
executor directed to convert an estate into 
money may exercise his discretion is de 
termined by no rigid or arbitrary standard, 
but depends upon the circumstances of each 
particular case. It seems that, where no 
special modifying facts are shown to short- 
en or lengthen the reasonable time, the period 
allowed before the executor can be com- 
pelled to account—that is, 18 months—may 
serve as a just standard. In re Gray, 91 N. 
Y. 502, 510. 


Suit by cestui que trust. 


What shall be termed a reasonable time, 
within the rule that a cestui que trust must 
sue in a reasonable time to set aside a sale 
made by his trustee, is not susceptible of 
a definite rule, but must, in a degree, depend 
upon the circumstances of the particular 
case, and be guided by sound discretion in 
the court. Thus in the case at bar the lapse 
of 16 years was held not a reasonable time. 
Bergen v. Bennett (N. T.) 1 Caines, Cas. 1, 
20, 2 Am. Dec. 281. 


Suit for specific performance. 


What is a reasonable time within which 
to file a bill for the specific performance of 
a contract cannot be fixed with precision 
by any general rule. Chabot v. Winter Park 
Co., 15 South. 756, 759, 34 Fla. 258, 43 Am. 
St. Rep. 192. 


Suit for taxes. 


Where a city has a reasonable time in 
which to bring suits for taxes after the stat- 


REASONABLE TIME 


ute of limitations takes effect, it is a ques- 
tion of fact for the court whether a suit 
was brought within a reasonable time. What 
is a reasonable time in such a case must be 
determined by the court in each instance. 
Link v. City of Houston, 50 S. W. 566, 567, 
Dt Tex. 378. 


Sait on note. 
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‘er must always unload all vessels that arrive 
under unusual circumstances in an unreason- 
able time.” Lord Blackburn said: “In Tay- 
lor v. Great Northern Ry. Co., L. R. 1 C. P. 

385, it was laid down that a reasonable time 


meant what was reasonable under all the 


circumstances. Byles, J., there says: My 
Brother Hayes treats “ordinary time” and 
“reasonable time” as meaning the same 


There is no fixed period known to be a thing: but I think “reasonable time” means 


reasonable time in which to sue on a note, a reasonable time, looking at all the circum- 
but two years will be deemed more than a stances of the case. The delay in this case 
reasonable time in which to bring such ac was an accident, so far as the defendants 
tion. Mehelm v. Barnet, 1 N. J. Law (Coxe) were concerned, entirely beyond their con- 
86. trol, and therefore I think they are not lia- 
i ble’ ” Empire Transp. Co. v. Philadelphia 
Taking possession of purchased per- & R. Coal & Iron Co. (U. S.) 77 Fed. 919, 
sonalty. i 924, 23 C. C. A. 564, 35 L. R. A. 623. 
“Reasonable time,” within the meaning 
of the rule that a purchaser of personal 
property is bound to take possession of the 
property within a reasonable time, must be Reasonable use is that which does not 
construed not with reference to the mere con- unreasonably prejudice the rights of others. 
venience of the party, but only with reference Town of Rindge v. Sargent, 9 Atl. 723, 724, 
to the time fairly required to perform the 64 N. H. 294. 
act of taking possession, or doing what is 


' REASONABLE USE. 


equivalent. Seymour v. O’Keefe, 44 Conn. 
128, 131. 


Transportation by carrier. 


“Reasonable time of transportation by 
a common carrier’ means that the trans- 
portation must be accomplished with all 


suticient means as a carrier is required to 
provide for his business. The question of 
reasonable time is one of fact, and may be 


What constitutes a reasonable use of 
water by a riparian proprietor depends upon 
a number of circumstances, as the subject- 
matter of the use itself, the size of the 
stream, the velocity of the current, the na- 


ture of the banks, the character of the soil, 


and a variety of other facts. 
| 
convenient dispatch, with such suitable and 


Low v. Schaf- 
fer, 83 Pac. 678, 680, 24 Or. 239. N 


Under the rules of the common law ri- 
parian proprietors have the right to a rea- 


i sonable use of the waters of a stream run- 


determined by the length of the journey, the ning through their respective lands for the 
modes of conveyance, season of the year, purpose of irrigation. It is declared in all 
state of the weather, and any other circum-; the authorities on this subject that it is im- 
stances which may properly be taken into possible to Jay.down any precise rule which 


consideration by the jury in finding * 


the carrier has been guilty of improper delay. 
Helliwell v. Grand Trunk Ry. of Canada 
(U. S.) 7 Fed. 68, 73 (citing Hutchinson on 
Carriers, 55 328, 329). 


Unloading ship. 


“Reasonable time,” as used in a decla- 
ration alleging that a ship was unloaded 
Within a reasonable time after her arrival at 
à certain port, means a space of time with- 
in which a ship may with proper speed be 
unloaded, whenever she is in a condition for 
that process, not a reasonable period to be | 
dated from a given time. 
Q. B. 713, 724. 


In a case involving the duty of unload- 
lng a ship within a reasonable time, it was 
said that “our reason teaches that the time 
that is reasonable under ordinary circum- | 
stances—that is, customary time—is always 
unreasonable under extraordinary circum- 
stances. If the extraordinary circumstances . 
can never be considered to determine the 
Teasonableness of the time, then the charter- 


would be applicable to all cases. The ques- 
tion must be determined in each case with 
reference to the size of the stream, the ve- 
locity of the water, the character of the 
soil, the number of proprietors, the amount 
of water needed to irrigate the lands per 
acre, and a variety of other circumstances 
and conditions relating to each particular 
case; the true test in all cases being whether 
the use is of such a character as to ma- 
terlally affect the beneficial use of the wa- 
ters of a stream by the other proprietors. A 
riparian proprietor is entitled to the rea- 
sonable use of running water for irrigation, 


Taylor v. Clay, 9 but not to the exclusion or prejudice of other 


riparian proprietors. Jones v. Adams, 6 Pac. 
442, 444, 19 Nev. 78, 8 Am. St. Rep. 788. 


A reasonable use of a stream for mill 
purposes is one adapted to the character 
and capacity of the stream. In determining 
this capacity its condition throughout the 
year is to be considered. A reasonable use 
must permit the water to flow in its accus- 
tomed way as far as this can be done, and 
a beneficial use, though a limited one, to be 
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made of the reduced stream; each riparian 
mill owner having his fair proportion. Ma- 
` son v. Hoyle, 56 Conn. 255, 262, 14 Atl 786, 
788, 789. 


REASONABLE WEAR AND TEAR. 


“Natural and reasonable wear and tear,” 
as used in an article of agreement for the 
sale of real estate, by which the vendor stipu- 
lated to deliver possession of the premises 
at a future day in as good repair as they 
were at the time of the execution of the con- 
tract, natural and reasonable wear and tear 
excepted, means such decay or depreciation 
in value of the property as may arise from 
ordinary and reasonable use, and does not 
include an injury to the property by a fresh- 
et. The word “reasonable” was inserted in 
the agreement to meet the case of a de 
struction of the property by the freshet, and 
to qualify the exception to such wear and 
tear as might be reasonably supposed to 
arise from ordinary causes and the action 
of the elements. Green v. Kelly, 20 N. J. 
Law (Spencer) 544, 549. 


REASONABLY. 


Webster defines “reasonably” as meaning 
in a reasonable manner; in a moderate de- 
gree; moderately. Smith v. City of Bruns- 
wick, 61 Mo. App. 578, 581. 


“Reasonably” is defined as follows: In 
a reasonable manner; consistently with rea- 
son; not extravagantly or excessively; tol- 
erably; moderately; fairly.” Horn v. Ter- 
ritory, 56 Pac. 846, 847, 848, 8 Okl. 52. 


The adverb “reasonably,” whatever it 
may originally have meant, as now used 
qualifies the condition of things, as well as 
the conduct of persons. One of its defini- 
tions is “in a moderate degree; not fully; 
moderately; tolerably.“ The statement that 
a horse was reasonably or moderately safe, 
or a reasonably or tolerably good one, would 
be allowable. Village of Warren v. Wright, 
3 III. App. (3 Bradw.) 602, 610 (quoting 
Webst. Dict.). 


“Reasonably,” as used in Pen. Code, art. 
570, providing that, to justify homicide, it 
must reasonably appear by the acts, or by 
words coupled with the acts, of the person 
killed, that it was his purpose and intention 
to commit one of certain offenses, is not 
equivalent to “necessarily,” as used in an 
instruction that, to justify homicide in such 
cases, it must necessarily appear that it was 
the deceased’s purpose to kill or injure the 
defendant. “Reasonably” is defined by 
Webster as follows: In a reasonable man- 
ner; in consistency with reason.” Neces- 
sary” is defined by Webster: ‘“Unavoidable; 
necessary; such as must be impossible to be 
otherwise; not to be avoided; inevitable.” 


— —————— 


REASONABLY CONVINCED 


It is quite evident from these definitions that 
there is a vast difference between reason- 
ably” and “necessarily.” If it must neces 
sarily appear from the acts, or words cou- 
pled with the acts, of the party killed, that 
it was his purpose to commit one of the of- 
fenses named, before a person can be justi- 
fied in killing his adversary, then appear- 
ances, whether reasonable or not, would have 
nothing whatever to do with the case. Ste- 
venson v. State, 17 Tex. App. 618, 634. 


REASONABLY ACCESSIBLE. 


In Laws 1881, c. 649, amending the gen- 
eral railroad act by limiting the right to 
condemn land for earth and gravel to lands 
that are contiguous to its railroad and rea- 
sonably accessible to the place where the 
same are to be used, “reasonably accessible” 
is utterly meaningless, as applied to the piece 
of real estate which is to be used as such. 
In re Long Island R. Co., 21 N. T. Supp. 
489, 490, 66 Hun, 631. 


REASONABLY ACOCURATE DESCRIP- 
TION. 


Under Rev. St. c. 24, art. 9, § 5, providing 
that a petition in condemnation proceedings 
shall contain a “reasonably accurate de- 
scription” of the property to be taken or 
damaged, a petition to condemn a railroad’s 
“lands, right of way, and tracks,” for the 
purpose of extending a certain street, 66 feet 
wide, across defendant’s right of way, con- 
tains a reasonably accurate description, 
though the land sought to be condemned was 
used for a railroad yard. Chicago & A. R. 
Co. v. City of Pontiac, 48 N. H. 485, 486, 169 
III. 155. 


REASONABLY CERTAIN. 


“Reasonably certain,“ as used in an in- 
struction that damages for future conse 
quences of an injury cannot be assessed, un- 
loss it be “reasonably certain” that such 
consequences will ensue, “meang that the 
jury should be satisfied of their occurrence 
beyond a reasonable doubt.” Gulf, C. & S. 
F. Ry. Co. v. Harriett, 15 S. W. 556, 558, 80 
Tex. 78. 


“Reasonably certain,” as used with re. 
gard to degree of proof, is equivalent to 
„beyond reasonable doubt.” St. Louis, A. & 
T. Ry. Co. v. Burns, 9 S. W. 467, 468, 71 
Tex. 479. 


REASONABLY CONVINCED. 


Where a court instructed that, the mo- 
ment the jury were reasonably convinced that 
the evidence was sufficient to overcome the 
presumption of innocence, the same should 
thereafter cease to influence their minds, 


REASONABLY FORESEEN 


the phrase “reasonably convinced” conveyed 
the same meaning as “moderately convinced,” 
“fairly convinced,” or “convinced in a mod- 
erate degree,” and hence the instruction was 
erroneous. Horn v. Territory, 56 Pac. 846, 
847, 848, 8 Okl. 52. 


REASONABLY FORESEEN. - 


A consequence which cannot have been 
reasonably foreseen is one which cannot 
have been foreseen by a man of ordinary 
prudence. Burns v. Merchants’ & Planters’ 
Oil Co., 63 S. W. 1061, 1062, 26 Tex. Civ. 
App. 223. 


REASONABLY NECESSARY. 


“Reasonably necessary,” as used in a 
ruling of the court stating that expenditures 
reasonably necessary for a widow and her 
child in relation to land left them by a de- 
ceased husband and father would be justified, 
should be construed to include the expense 
of furnishing the hands and to feed the mules 
on the farm, which was carried on by the 
mother after the father died. Berry v. Tur- 
ner, 77 Ga. 58, 60. 


REASONABLY PRUDENT PERSON. 


The use of the expression “reasonably 
prudent person,” instead of “ordinarily pru- 
dent person,” is not erroneous; the words 
having not infrequently been used inter- 
changeably. St. Louis S. W. R. Co. v. Brown, 
69 S. W. 1010, 1011, 80 Tex. Civ. App. 57. 


“Reasonably prudent man” may mean 
the same as “ordinarily prudent man,” but 
a different signification may be attached to 
“reasonable man.” A Man may possess ordi- 
nary reasoning powers, and yet he may have 
less caution than a man of ordinary pru- 
dence. The conduct of a man of ordinary 
Prudence, under all the circumstances of the 
case, is the standard by which the law tests 
the question of ordinary negligence. Mis- 
souri, K. & T. Ry. Co. v. Hannig, 43 S. W. 
508, 509, 91 Tex. 347. 


REASONABLY SAFE. 


Whatever is according to the general and 
ordinary course adopted by those in the same 
business is “reasonably safe,” within the 
meaning of the law. The test is the gen- 
eral use. Reed v. Missouri, K. & T. R. Co., 
68 8. W. 364, 365, 94 Mo. App. 371; Cun- 
ningham v. Journal Co., 68 S. W. 592, 593, 
95 Mo. App. 47. 


“Reasonably safe,” as used in reference 
to the duty of an employer to furnish appli- 
ances of ordinary character and reasonably 
safe, means safe according to the ordinary 
risks of the business. Geno v. Fall Moun- 
tain Paper Co., 85 Atl. 475, 476, 68 Vt. 568. 
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It is the duty of a railroad company to 
construct and maintain a crossing and ap- 
proach thereto, and to maintain the crossing 
and approach in a condition reasonably safe 
and convenient for public travel. It is not 
sufficient that the crossing is so constructed 
that it is possible to safely pass over it, 
but it should be so constructed and main- 
tained in such condition as to be reason- 
ably safe for public travel for persons ex- 
ercising ordinary care. Brown v. Hannibal 
& St. J. R. Co., 12 S. W. 655, 99 Mo. 310, 42 
Am. & Eng. R. Cas. 87. 


The term “reasonably safe and conven- 
ient for travelers,” as used in St. 1896, c. 
540, providing that no city shall be liable for 
any injury or damage to person or property 
suffered in a highway, by reason of snow 
or ice thereon, if the place at which the 
injury was received was, at the time of the 
accident, reasonably safe and convenient for 
travelers, means that a way shall not be 
deemed unsafe by reason of snow or ice 
thereon, if it would be reasonably safe and 
convenient for travelers but for the presence 
of snow and ice thereon. Newton v. City 
of Worcester, .48 N. E. 274, 275, 169 Mass. 
516. 


A master is required to furnish for his 
servants reasonably safe appliances and in- 
struments for the work for which they are 
employed and to keep the same in a rea- 
sonably safe condition of repair. For a fail- 
ure to do so the master is liable if he knew, 
or by the exercise of ordinary care he might 
have known, that the appllances were de- 
fective or unsafe. O’Mellia v. Kansas City, 
St. J. & C. B. R. Co., 21 S. W. 503, 506, 115 
Mo. 205. 


The phrase “reasonably safe,“ as used 
in enunciating the principle of law that a 
master is obliged to furnish “reasonably 
safe” appliances for his servants, means safe 
according to the usages, habits, and ordi- 
nary risks of the business. Absolute safety 
is unattainable, and employers are not in- 
surers. They are only liable for the con- 
sequences of negligence, and the unbending 
test of negligence in methods, machinery, 
and appliances is the ordinary usage of the 
business. Titus v. Bradford, B. & K. R. Co., 
20 Atl. 517, 518, 136 Pa. 618, 20 Am. St. Rep. 
941; Schotte v. Meredith, 47 Atl. 844, 846, 
197 Pa. 496. 


The elements that enter into the ques- 
tion of the reasonably safe condition of a 
highway or bridge are numerous and diffi- 
cult to be described, and whether or not a 
highway or bridge is in a reasonably safe 
condition is usually determined by the opin- 
ions of those who are not experts, but who 
have personal knowledge of the places in 
question in connection with the facts stated 
by them. Taylor v. Town of Monroe, 43 
Conn. 36, 45. 


REASONABLY SATISFIED 


REASONABLY SATISFIED. 


“Reasonably satisfied,”.as used in an in- 
struction requiring the jury to be reasonably 
satisfied of the prisoner’s guilt before a con- 
viction could be had, means satisfied beyond 
a reasonable doubt. People y. Kernaghan, 
14 Pac. 566, 567, 72 Cal. 609. 


To satisfy is to free from doubt and 
uncertainty, to set at rest. The qualifying 
word “reasonably” means to a reasonable ex- 
tent or degree, fairly or moderately, and, as 
used in an instruction requiring plaintiff to 
reasonably satisfy the jury, it requires him 
to fairly set at rest the truth of every mate- 
rial fact necessary to prove his cause of ac- 
tion. Ball v. Marquis (Iowa) 92 N. W. 691, 
692. 


REASSESSED TAX. 


A reassessed tax is not, speaking strict- 
ly, a new tax. It is a part of the tax of the 
year in which ft is first assessed. It must be 
based upon the valuation of that year, and 
must be laid under the original votes of the 
town and the warrants of the state and 
county fixing the tax for that year. Market 
Nat. Bank v. Inhabitants of Belmont, 137 
Mass. 407, 408. 


REASSIGNMENT. 


The word “reassignment,” as used in 
Laws 1897, p. 404, c. 378, § 1117, means some- 
thing more than the simple transfer of a 
teacher from one school to another, without 
affecting the grade. It indicates a reassign- 
ment to a lower position after an appoint- 
ment to the higher, and was doubtless used 
with a special meaning, to cover cases of re- 
moval and reappointment. People v. Board 
of Education, 66 N. E. 674, 676, 174 N. Y. 169. 


REBATE. 


“Rebate,” says Webster, “is to abate or 
deduct from; to make a discount from for 
prompt payment.” State v. Schwarzschild, 
22 Atl. 164, 165, 83 Me. 261. 


In insurance. 


In insurance rebates are deductions from 
stipulated premiums allowed in pursuance of 
antecedent contract. State v. Hibernia Ins. 
Co., 38 La. Ann. 465, 467. 


Of interest. 


Rebate of interest is defined to be a dis- 
count or abatement of interest on sums of 
money not yet due and payable. It is nota 
payment back of interest due and which has 
been paid. Hamor v. Eastern R. Co., 133 
Mass. 315, 320. 
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Of legacy. 


Where a will provided that the execu- 
tor should pay the legacies within one year 
after the decease of the testator, “without 
any rebate or reduction whatever,” the leg- 
atee was not entitled to receive his legacy 
free from the transfer tax, where the will 
was made before that tax existed; the tax 
not being, strictly speaking. a rebate or re- 
duction from the legacy. Jackson v. Tailer, 
83 N. X. Supp. 567, 568, 41 Misc. Rep. 36. 


REBELLION. 


Rebellion “means such an insurrection 
against lawful authority as is void of all ap- 
pearance of justice.” Hubbard v. Harnden 
Express Co., 10 R. I. 244, 247. 


“Rebellion,” as used in a statute making 
it a capital offense for any free person to aid 
or assist In any insurrection or rebellion, or 
intended insurrection or rebellion, of slaves, 
is synonymous with the term “insurrection” 
as there used. State v. McDonald (Ala.) 4 
Port. 449, 455. 


The word “rebellion,” as used in a pub- 
lication alleging that a British subject in 
Brazil participated in a rebellion there, does 
not necessarily have the signification which 
would be attributed to it if that word were 
applied in connection with acts done in the 
United States, or in a place in which the per- 
son accused of participating in the rebellion 
would be brought within the peril of the Eng- 
lish law, so that such statement is not libel- 
ous, as charging a crime. Crashley v. Press 
Pub. Co., 77 N. Y. Supp. 711, 713, 74 App. 
Div. 118. 


Civil war distinguished. 
See “Civil War.” 


REBELLIOUS MOB. 


The difference between a rebellious mob 
and a common mob is that the first is in 
treason and the latter a riot. The mob wants 
the universality of purpose to make it a re- 
bellious mob or treason. Harris v. York Mut. 
Ins. Co., 50 Pa. (14 Wright) 341, 350 (citing 
Angell, Ins. § 136). 


REBUILD. 


The phrase “rebuilt” on another site, 
used in reference to a bridge, is not strictly 
accurate; for a new bridge in another place 
cannot strictly be said to be the old one re- 
built. But the meaning is clear, and re- 
placed by,” or any equivalent phrase, would 
express it correctly. Seabolt v. Northumber- 
land County. 41 Atl. 22, 23, 187 Pa. 318. 


“Rebuild.” as used in a contract to re- 
move a school building from where it stood, 
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and reconstruct and rebuild it on a new site, 
so that it should be in suitable and proper 
condition for school purposes, means to build 
up again, to build or construct after having 
been demolished. Cent. Dict. The meaning 
of the term is not restricted to the erection 
of a new building on the site of the old one, 
so that, notwithstanding the school house 
was blown down by a storm, it remained 
possible to reconstruct and rebuild it on the 
new school site, and thus perform the con- 
tract, not only substantially, but strictly and 
exactly. Bath Tp. v. Townsend, 59 N. E. 
223, 224, 63 Ohio St. 514, 52 L. R. A. 868. 


Repair distinguished. 


In a lease “effectually rebuilding” means 
something more than “effectually repairing.” 
The second might be understood to signify 
repairing those parts which merely needed 
repair, so that they might stand the remain- 
der of the term. and rebuilding those which 
were not otberwise re-reparable. The other 
might imply merely putting the whole into 
the best state which its then condition allow- 
ed of. Therefore, where testator devised 
premises to his son for life, with the power 
to demise for 61 years for the purpose of new 
building or “effectually rebuilding and repair- 
ing,’ a lease by the son for that term in 
which the tenant covenanted for “effectually 
repairing” was not a good execution of the 
power. Dymoke v. Withers, 2 Barn. & Adol. 
896, 901. 


Gen. Laws, c. 72, § 4, providing for an 
apportionment of the expense of rebuilding 
or repairing a highway in one town to other 
towns benefited thereby, fairly means keep- 
ing a highway in repair, in view of its con- 
tinuing interests and the continuing duty of 
the town benefited by it, and therefore re- 


building or repairing is not to be construed | 


RECEIPT 


as contravening, or opposing, as well as over- 
coming, proof. Fain v. Cornett, 25 Ga. 184, 
186. 


“Rebutting evidence means not merely 
evidence which contradicts the evidence on 
the opposite side, but evidence in denial of 
some afflrmative fact which the answering 
party is endeavoring to prove.” State v. 
Fourchy, 25 South. 109, 114, 51 La. Ann. 228 
(quoting Rice, Ev.). 


Rebuttal evidence is that which is given 
to explain, repel, counteract, or disprove 
facts given. in evidence by the adverse party. 
Anything may be given as rebuttal evidence 
which is a direct reply to that produced by 
the other side. People v. Page, 1 Idaho, 189, 
195. 


Bouvier says that rebutting evidence is 
that evidence which is given by a party in a 
case to counteract or disprove facts which 
have been given in evidence by the other 


party. Toledo & O. C. Ry. Co. v. Wales 


(Ohio) 5 O. C. D. 168, 170. 


Rebutting evidence is that which repels 
or counteracts the effect of evidence which 
has preceded it. Evidence which shows that 
tue evidence of the opposite party was not 
entitled to the force and effect which the 
law imputes to it prima facie must in its 
strictest sense be rebutting. Davis v. Hamb- 
lin, 51 Md. 525, 539. 


RECAPTION. 


Recaption is a species of remedy by the 
mere act of the party injured. This happens 
when any one hath deprived another of his 
property in goods or chattels personal, or 
wrongfully detains one’s wife, child, or serv- 
ant, in which case the owner of the goods, 


as limited to one point of time, but as includ- | and the husband, parent, or master, may law- 


ing the future as well as the present. Town 
of Campton v. Town of Plymouth, 8 A 
824, 825, 64 N. H. 304. 


REBUTTAL. 


Rebutting testimony is addressed to evi- 
dence produced by the opposite party, and 
not to his pleading, and where the answer 
avers the new matter, which it is for the de- 
fendant to prove, evidence on the part of 
the plaintiff to meet the evidence given by 
the defendant in support of his affirmative 
plea is not given in rebuttal. Lux v. Haggin, 
10 Pac. 674, 767, 69 Cal. 255. 


REBUTTING EVIDENCE. 


The word “rebutting” has a twofold sig- 
iification, both in common and legal par- 
lance. It sometimes means contradictory ev- 
idence only. At other times conclusive or 
overcoming testimony. It may be employed 


fully claim and retake them wherever he 


tl. may find them, so it be not in a riotous man- 


ner or attended with a breach of the peace. 
Prigg v. Pennsylvania, 41 U. S. (16 Pet.) 539, 
612, 10 L. Ed. 1060 (citing 3 Bl. Comm. 4). 


RECEIPT. 


See “Accountable Receipt”; “Ship Re- 
ceipt“; Warehouse Receipt’; “Wharf- 
inger’s Receipt.” 


A receipt is an acknowledgment of the 
fact of payment or other settlement between 
debtor and creditor. Dobbin v. Perry (S. C.} 
1 Rich. Law, 32, 33. 


A receipt is an acknowledgment of pay- 
ment or delivery, and may contain a contract 
to perform something in reference to the 
thing delivered. The Missouri v. Webb, 9 
Mo. 193, 195. 


A receipt is not a contract. It is a mere 
declaration or admission in writing. A re- 
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ceipt for a specified sum of money contains 
a declaration that so much has been paid 
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by the procurement of the tenant, and which 
the landlord was induced to accept, but 


upon account or for a particular purpose. which was never paid, because the maker 
Ryan v. Ward, 48 N. Y. 204-208, 8 Am. Rep. | became insolvent before the note became due. 


539; Serat v. Smith, 15 N. Y. Supp. 330, 335, 
61 Hun, 36; Sargeant v. National Life Ins. 
Co., 41 Atl. 351, 352, 189 Pa. 341. 


Conclusiveness. 


| 
A receipt is not usually conclusive as be- 
tween the immediate parties, and is not with- 
in the rule which excludes parol evidence to 
vary the terms of a written instrument; and 
where the purposes of a receipt are expressed 
in short and seemingly incomplete terms, pa- | 
rol evidence is admissible to explain the na- 
ture of the transaction. D. M. Osborne & 
Co. v. Stringham, 57 N. W. 776, 4 S. D. 593. 


“A receipt is an admission only, and the 
general rule is that an admission, though evi- 
dence against the person who made it and 
those claiming under him, is not conclusive, 
except as to the person who may have been 
induced by it to alter bis condition.” State 
ex rel. Hospes v. Branch, 20 S. W. 693, 694, 
112 Mo. 661. 


A receipt may be a mere acknowledg- 
ment of payment of a certain sum of money, 
or it may also contain a contract; and of 
course the rule is very familiar that, so far 
as it goes to acknowledge payment, it may 
be contradicted by contradictory evidence 
that the payment was not made; but in so 
far as it contains a contract, it stands upon 
the footing of other written contracts, and 
cannot be varied or contradicted by parol. 
Cummings v. Baars, 36 Minn. 350, 353, 31 N. 
W. 449, 450. 


A receipt, in law, must be construed in 
connection with the facts connected with its 
origin, and in the light of the circumstances 
it may mean an acknowledgment of absolute 
payment of the debt or the conditional pay- 
ment of the debt. A collector of taxes gave 
a receipt on receiving a check for the taxes 
due on a certain lot. The receipt was ex- 
hibited to a purchaser to show its discharge 
from the taxes at the time of the sale. The 
check being unpaid, the municipality enforced 
the tax agninst the property in the hands of 
the purchaser, and it was held that the pur- 
chaser could not maintain a suit for the loss 
sustained by him against the collector. Kahl 
v. Love, 37 N. J. Law (8 Vroom) 5, 11. 


It has been repeatedly held that a receipt 
is an exception to the general rule that a 
writing cannot be explained or contradicted 
by parol. The grossest abuses and fraud 
would be practiced upon the ignorant and un- 
wary, if receipts were conclusive, and not 
open to examination. So, where the receipt 
purported to be in full for two quarters’ rent, 
it was competent to show that it was found- 
ed partly on a note given by a third person 


The taking of the note was no extinguish- 
ment of the debt due for the rent. It is a 
rule well-settled and repeatedly recognized 
that taking a note either of the debtor or of 
a third person for a pre-existing debt is no 
payment, unless it be expressly agreed to 
take the note as payment and to run the risk 
of its being paid, or unless the creditor parts 
with the note or is guilty of laches in not 
presenting it for payment in due time. He is 
not obliged to sue upon it. He may return 
it, when dishonored, and resort to his orig- 
inal demand. Toby v. Barber (N. Y.) 5 Johns. 
68, 72, 4 Am. Dec. 326. 


A “receipt” is not a contract, but merely 
evidence of the performance of a contract, 
and is always open to explanation; and an 
instrument reading: ‘‘Sold to O. B. one chest- 
nut colt for $145. Received payment by note 
on three months, payable at Hopkinton Bank. 
[Signed] H.”—was held, so far as the receipt 
part thereof was concerned, to be open to 
the explanation that the sale was conditional, 
with an express stipulation that the horse 
was not to become the defendant’s property 
until he should deliver in payment a promis- 
sory note which would be discounted at such 
bank without plaintiff’s indorsement. Hil- 
dreth v. O’Brien, 92 Mass. (10 Allen) 104. 


The following instrument: “Vincennes, 
July, 1873. Received from Mr. Irah H. 
Pauley $542.16 in levee orders taken at 
eighty cents, say eighty cents per dollar, in 
full. $542.16. [Signed] Edward Weisart” 
—is not a contract in the ordinary sense of 
the term, but purely and simply a receipt, 
a written acknowledgment of the receipt of 
a certain amount in levee orders. Such a 
receipt may be explained, controlled, quali- 
fied, or even contradicted by parol evidence. 
Pauley v. Weisart, 59 Ind. 241, 244, 245. 


A “receipt” is not conclusive against the 
party giving it, but a mistake may be shown 
by parol. Elwell v. Lesley, 7 N. J. Law (2 
Halst.) 349. 


A receipt is not like a written contract, 
but may always be explained by parol. La- 
crabere v. Wise (Cal.) 71 Pac. 175, 176. 


-= Receipts, whether for money paid or for 
other matter or thing, are regarded as in- 
formal, nondispositive writings, open to ex- 
planation, modification, or contradiction by 
parol evidence. Graviee v. Lamkin, 24 
South. 756, 759, 120 Ala. 210. 


A receipt, even if absolute on its face, 
is not a written contract in the sense that It 
cannot be varied by parol evidence. It is not 
conclusive evidence of payment, but is open 
to explanation or contradiction by oral evi- 
dence. Joslin v. Giese, 36 Atl. 680, 681 58 
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N. J. Law, 130 (citing Snyder v. Findley, 1 
N. J. Law [Coxe] 48; Cole v. Taylor, 22 N. 
J. Law (2 Zab.] 59; Crane v. Alling, 15 N. J. 
Law [8 J. S. Green] 423; Wildrick’s Adm’r 
v. Swain, 34 N. J. Eq. [7 Stew.] 171; Dorman 
v. Wilson, 39 N. J. Law [10 Vroom] 474). 


Receipts are the acknowledgments of 
one party only, and differ from contracts, in 
that receipts may be varied by parol evi- 
dence, which is not permitted in respect to 
contracts. Batdorf v. Albert, 59 Pa. (9 P. F. 
Smith) 59, 61; Comptoir D’Escompte de 
Paris v. Dresbach, 20 Pac. 28, 34, 78 Cal. 15; 
Wolf v. City of Philadelphia, 105 Pa. 25, 30; 
Kenny v. Kane, 14 Atl. 597, 598, 50 N. J. 
Law (21 Vroom) 562; Pendexter v. Carleton, 
16 N. H. 482, 489. 


A mere receipt is always open to ex- 
planation, and may be varied by parol, be- 
cause simply an admission or declaration in 
writing, save where it embodies the ele- 
ments of a contract. Milos v. Covacevich, 66 
Pac. 914, 916, 40 Or. 239. 


A mere receipt may be explained and 
controlled in its operation by parol evidence, 
while a contract as a general rule cannot be; 
and where a written instrument is made to 
include a receipt and contract, it cannot, so 
far as it operates as a contract, be controlled 
by parol evidence, any further than ordinary 
contracts may be. Henry v. Henry, 11 Ind. 
236, 237, 71 Am. Dec. 354. 


“In general a receipt is not a contract. 
It is usually but the evidence of a fact, as, 
for instance, the payment of money, the de- 


livery of property, the settlement of accounts, | 


ete., in all of which cases the receipt may be 
extended and the facts shown to be other- 
wise.“ Stewart v. Phenix Ins. Co., 77 Tenn. 


(9 Lea) 104, 108. 


In 1 Greenl. Ev. § 305, it is said that re- 
ceipts may be either mere acknowledgments , 


of payment or delivery, or they may also con- 
tain a contract to do something in relation 
to the thing delivered. In the former case, 
and so far ag the receipt goes only to ac- 
knowledge payment or delivery, it is merely 
prima facie evidence of the fact, and not con- 
clusive, and therefore the fact which it re- 
cites may be contradicted by oral testimony. 


But, in so far as it is evidence of a contract! 
between the parties, it stands on the footing | 


of all other contracts in writing, and cannot 
be contradicted or varied by parol. Thomp- 
son v. Williams, 1 Pac. 47, 48, 30 Kan. 114; 
Cass v. Brown, 44 Atl. 86, 87, 68 N. H. 85. 


A receipt is the written acknowledgment 
of the receipt of money or a thing of val- 
de, without containing any affirmative obli- 
gation upon either party to it—a mere ad- 
mission of a fact in writing; but, when a re- 
- Ceipt contains stipulations which amount to 
contract, it becomes a contract, and must 
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be governed by the law of contracts, and can 
be avoided only by fraud, mistake, failure 
of consideration, rescission, or some way 
known to the law. Krutz v. Craig, 53 Ind. 
561, 574 (citing Jones v. Clark, 9 Ind. 341; 
Barickman v. Kuykendall [Ind.] 6 Blackf. 
21; Sherry v. Picken, 10 Ind. 375; Pribble v. 
Kent, 10 Ind. 325, 71 Am. Dec. 327). 


Consignee’s receipt. 


The term “receipt,” in the rule that parol 
evidence is admissible to vary a receipt, in- 
cludes an instrument given to à carrier, on 
receipt of goods, which states that the goods 
are in good condition; and therefore parol 
evidence is admissible to show that they 
were not in good condition, and that the per- 
son receiving the goods wished to sign for 
them in bad order, but was not allowed so 
to do. Tierney v. New York Cent. & H. R. 
R. Co. (N. X.) 10 Hun, 569, 570 


Indorsement on note. 


A receipt may be defined to be such a 
written acknowledgment by one person of 
his having received money by another as will 
be prima facie evidence of that fact in a 
court of law, and an indorsement on a note 
of a partial payment in the handwriting of 
the maker, without any signature, but made 
in the presence, with the concurrence, and 
by the direction of the payee, is a receipt. 
Kegg v. State, 10 Ohio, 75, 79. 


Memorandum. 


“Receipt,” as used in Burns’ Rev. St. 
1894, § 2354 (Horner’s Rev. St. 1897. § 2206), 
roviding that whoever falsely alters, forges, 
unterfeits, or causes to be so altered, 
forged, or counterfeited, any acquittance or 
receipt, with intent to defraud, shall be im- 
prisoned, etc., should be construed to in- 
clude all that which, whep connecte 
ether, constitutes ch written 
nstrument; @nd ulfess a 
writing indorged or fattach theręto 
signed by the parti#s to import zom 
into such recpipt instrument by which 
the legal effeft of ,fts terujs or provisions 
is in some m@gnner'¥aried or affected, such 
memorandum Rfannof be said to be connect- 
ed with the receipt or instrument so as to 
orm a part thereof, and any change or al- 


teration in the memorandum, indorsed there- 
on or attached thereto, would not constitute 
an alteration or change of the legal effect 
of the receipt or instrument. State v. Hen- 
dry, 59 N. E. 1041, 1043, 156 Ind. 392, 54 L. 
R. A. 794. 


Release distinguished. 


A receipt is mere evidence of a fact, and 
differs from a release, which extinguishes 
a preexisting right. Equitable Securities 
Co. v. Talbert, 22 oH 762, 767, 49 La. Ann. 
1393. 
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A receipt in full may be explained and 
disputed, but a release under seal estops and 
concludes forever. Crane v. Alling, 15 N. J. 
Law (3 J. S. Green) 423, 425. 


Writing imported. 
See, also, “Written Instrument.” 


A receipt is a written admission of the 
fact of payment and receipt of money. 
Thompson y. Layman, 42 N. W. 1061, 41 
Minn. 295. 


“Receipt,” as used in an indictment char- 
ging the forgery of a receipt, imports a writ- 
ten instrument, obviating the necessity of 
alleging that it was written. In State v. 
Fenly, 18 Mo. 445, it was said: “There is 
no such thing as a verbal receipt. It is a 
solecism.” State v. Bibb, 68 Mo. 286, 289. 


A receipt for money on deposit is a con- 
tract in writing for payment of money. No- 
ble School Furniture Co. v. Washington 
School Tp. of Daviess County, 29 N. E. 935, 
937, 4 Ind. App. 270 (citing Long v. Straus, 
107 Ind. 94, 6 N. E. 123, 7 N. E. 763, 57 Am. 
Rep. 120. 


Rev. St. § 66, provides that, if property 
stolen consists of any receipt or other evi- 
dence of debt, the money due thereon or se- 
cured thereby and remaining unsatisfied, or 
which in any event might be collected there- 
on, or the value of the property transferred, 
shall be deemed the value of the article 
stolen. Held, that the word “receipt” does 
not mean a written acknowledgment of pay- 
ment by the debtor of the one making the 
acknowledgment, but means an actionable re- 
ceipt, or receipt of money to be accounted 
for, receipt of property in store, ete. People 
v. Bradley (N. Y.) 4 Parker Cr. R. 245, 247. 


RECEIPT IN FULL. 


A receipt in full contains a declaration 
that a certain sum has been paid in full of 
all claims of a certain kind or of all de- 
mands. Ryan v. Ward, 48 N. Y. 204, 208, 
8 Am. Rep. 539. It does not embody any 
contract, and furnishes only prima facie 
evidence of the facts therein stated. Serat 
v. Smith, 61 Hun, 36, 45, 15 N. Y. Supp. 330. 


Adding the words “in full” to the re- 
ceipt does not make it conclusive. Bard v. 
Wood, 44 Mass. (3 Metc.) 74, 75. 


RECEIPTS. ` 
See “Gross Receipts”; “Net Recelpts.” 


The term “receipts,” in Code, § 1825, re- 
lating to the compensation of executors and 
administrators, and speaking of the receipts 
and disbursements of the estate, means pe- 
cuniary assets, and does not embrace assets 
which are not money or currency. Wright’s 
Adm'rs v. Wilkerson, 41 Ala. 267, 272. 
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Receipts and disbursements, within the 
rule that executors are to receive compensa- 
tion based upon receipts and disbursements, 
means receipts and disbursements having an 
actual, and not merely constructive, exist- 
ence. Hill v. Nelson (N. Y.) 1 Dem. Sur. 
357, 361. 


RECEIVE. 


See “Accept and Receive”; 
Receive.” 


“Actually 


To receive means to get by a transfer 
as to receive a gift, to receive a letter, or 
to receive money, and involves an actual re- 
ceipt. Hallenbeck v. Getz, 28 Atl 519, 520, 
63 Conn. 385. 


Ky. St. § 1740, providing for a commis- 
sion to the master commissioner or receiver 
for receiving and paying out money, con- 
templates an actual receiving and paying 
out, and does not entitle a receiver or com- 
missioner to a commission on bonds which 
are made payable to him, but payment of 
which he does not actually receive. Watben 
v. England, 44 S. W. 92, 93, 102 Ky. 537. 


As accept. 


“Received,” as used in an acceptance by 
a board of supervisors of the plans of an 
architect, on condition that a bid by a re 
liable party was received on the basis of 
such plan, is not synonymous with the word 
“accepted,” and was not intended to include 
the acceptance of a bid. Hall v. Los An- 
geles County, 16 Pac. 813, 315, 74 Cal. 502. 


“Receives or agrees to recelve a bribe,” 
as used in Pen. Code, § 72, providing that 
any officer who receives or agrees to receive 
a bribe shall be guilty of a felony, is equiva- 
lent to the phrase “shall accept a gift or 
promise with the agreement or understanding 
that his vote or action shall be influenced 
thereby,” as used in tbe consolidation act, 
providing that every officer enumerated there- 
in who shall accept a gift or promise with 
the agreement or understanding that his vote 
or action shall be influenced thereby shall be 
guilty of felony. People v. Jaehne, 8 N. E. 
374, 378, 103 N. Y. 182. 


In a statute forbidding any person to 
buy or receive from any slave any article or 
commodity without the consent of the owner 
of such slave, the word “receive” was in- 
serted to obviate the difficulty in proving in 
many cases an actual sale. It is much more 
comprehensive than the word sale.“ Its 
meaning in this connection is to take, as a 
thing offered; to accept. Shuttleworth v. 
State, 35 Ala. 415, 417. 


As acquire. 
In construing a statute providing that 
an action of account may be maintained by 
one tenant in common against another for 


AARRE 
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Li, 
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receiving more than comes te his just share 
or proportion, the court said: “What, then, 
is the meaning of the words in our statute, 
‘for receiving more than comes to his just 
share or proportion’? What did the Legis- 
lature intend by those words? Did they 
only intend to make a tenant in common ac- 
countable to his co-tenants for receiving 
from a stranger, on account of rents and 
profits of the property, more than the just 
share or proportion of such tenant, or did 
they intend to make him accountable for re- 
ceiving more than his just share or propor- 


tion of the rents and profits, whether paid by | 


a stranger or derived from his own occupa- 
tion and enjoyment of the property? I think 
they intended the latter. The former con- 
struction may be a reasonable one in Eng- 
land. where the ordinary mode of deriving 
profit from real estate is by renting it out, 
but not in this state, where real estate is 
commonly occupied and used by the owner. 
With all deference to the Court of Exchequer 


Chamber, I think the construction they put 
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would have had, had it been legally filed by 
the assessor, and the board had failed to 
hold its term as required by the statute. 
Wolfe v. Murphy, 60 Miss. 1, 15. 


Authority te sue implied. 


A corporation created by a special act of 
the Legislature, and “capable of receiving, 
holding, and managing” a certain donation 
“as a corporation for that purpose only,” is 
thereby impliedly vested with authority, not 
only to receive and hold such donation, but 
to sue for and collect the money. Proprietors 
of White Schoolhouse v. Post, 31 Conn. 240, 
257. 


As bought. 


“Received,” as used in an instrument 
stating that the party who signed the same 
„had received” certain trees, grape roots, 
etc., specifying the number and kind of each 
and the total value, means and is of the 
same effect as the word “bought,” and is a 
sufficient memorandum of the sale within 


upon the word ‘receiving’ is too technical for the gtatute of frauds. Schultz v. Coon, 8 


our country, and, if it be a just one in Eng- 


land, it is because of circumstances existing | 
there which do not exist here. I think the, 


word ‘receiving’ in the statute literally means 
a receiving of profits, as well by use and oc- 
cupation as by renting out the property.” 
Early v. Friend (Va.) 16 Grat. 21, 47, 78 Am. 
Dec. 649: West v. Weyer, 18 N. E. 537, 538, 
6 Ohio St. 66, 15 Am. St. Rep. 552. 


As approve. 


Where it is ordered by a board of super- 


visors that an assessment roll be received, 


the word “received” may be construed to 
mean approved, if it be apparent from the 
entire order that such was the sense in 
which it was used. Mills v. Scott, 62 Miss. 


525, 529. 


An order of a board of supervisors that 
a tax roll “be received, and the clerk will 
certify copies thereof to a debtor as the law 
directs,” sufficiently indicates an approval of 
the roll by the board, since the context shows 
that the word “receive” does not indicate 
merely that the board has accepted the cus- 
tody of the roll, but that the board adopts it 
as corrected by them as a completed, approv- 
ed roll. Grayson v. Richardson, 3 South. 579, 


580, 65 Miss. 222. 


N. W. 285, 286, 51 Wis. 416, 37 Am. Rep. 839. 


Consent implied. 


Receiving necessarily implies consenting 
to receive, and an indictment charging that 
the defendant, a public officer, did receive 
and consent to receive remuneration for the 
performance of his duties,” is sufficient, with- 
in Code N. C. § 991, making it a felony for a 
public officer to receive or consent to receive 
remuneration for the performance of his du- 
ties. State v. Wynne, 24 S. E. 216, 217, 118 
N. C. 1206 (citing State v. Van Doran, 109 


N. C. 864, 14 S. E. 82). 
i 


Delivery not implied. 


Rev. St. 1889, § 2725, requiring telegraph 
companies to receive messages and to trans- 
mit the same promptly, does not render such 
companies Hable for negligent failure to de- 
liver the message to a person in another 


state, but only for failure te receive and 


transmit it. Connell v. Western Union Tel. 
Co., 18 8. W. 883, 108 Mo. 459. 


As have. 
“Receive,” as used in Code Proc. Wash. 
§ 519, providing that the purchaser of lands 
sold under execution shall be entitled to re- 
ceive from the tenant of the land the rents 


Within Act 1878, § 29, declaring that, 


when an assessment shall be made, the board or the value of the use or occupation thereof 
of supervisors shall receive and examine the during the period of redemption, will be held 


66 Me 
same, “receive” means nothing more than to mean the same as “have”; in other words, 


that they should determine whether the as- the parties shall be entitled to have the 
sessor appointed by them had performed the rents and profits. Knipe v. Austin, 43 Pac. 
duties devolved on him; and it is a matter 25, 26, 13 Wash. 189. 

with which the taxpayer has no individual “Receiving,” as used in a bequest “in 
interest, and the failure of the board to meet, trust for the benefit of L. during her life, 
for that purpose, or the fact that the meet- receiving her annual interest and income 
ing was not lawfully held, gives him no more therefrom, the said share to be securely in- 
right to attack the assessment than he | vested as soon as declared, and after her 


7 Wos. & P.—10 
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death to be equally divided between her ehil- 
dren,” means taking“ or “having.” Baker 
v. Keiser, 23 Atl. 735, 736, 75 Md. 332. 


As receive from another. 


“Received,” as used in Rev. St. § 3407 
[U. S. Comp. St. 1901, p. 2246], providing 
that a place where stocks, bonds, bullion, 
bills of exchange, or promissory notes are 
received for discount or for sale,“ shall be re- 
garded as a bank, means that stocks and 
bonds or bills or notes of others are receiv- 
ed for discount or sale, and does not mean 
those belonging to the banker himself, since 
one cannot be said to receive his own notes. 
Selden v. Equitable Trust Co., 94 U. S. 419, 
422, 24 L. Ed. 249. 


As receivable in evidenco. 


“Received,” as used in Gen. St. 1866, c. 
73, § 8, providing that, where all the original 
parties to a joint or joint and several con- 
tract on the same side are dead, the other 
parties cannot testify to the contract in their 
favor, unless such transaction was had and 
performed on behalf of such deceased par- 
ties, by an agent whose testimony is receiv- 
ed, etc., does not mean received in fact, but 
received in law, or, in other words, receiv- 
able under the law of evidence. Bigelow v. 
Ames, 18 Minn. 527, 529 (Gil. 471, 473). 


As received and paid out. 


Act March 21, 1867 (Revision, p. 1084, § 
84), gives the township collector three-fourths 
of 1 per cent. on all schools funds received 
and paid out by him for school purposes dur- 
ing the year, to be paid out by the township 
committee from the funds of the township. 
Held, that the three-fourths of 1 per cent. are 
allowable on the funds received by the col- 
lector for school purposes, and again also on 
the funds paid out by him for such purposes, 
for the reason that the words “funds receiv- 
ed and paid out” would, on the opposite con- 
struction, be the same as if the word “re- 
ceived” had been omitted, inasmuch as the 
collector would not pay out funds not receiv- 
ed. Demarest v. Inhabitants of New Barba- 
does Tp., 40 N. J. Law (11 Vroom) 604, 606. 


As vesting share of estate. 


“Receiving,” as used in a will providing 
that, in case any of testator’s children should 
die before receiving their share, leaving issue, 
such issue should take the share the parent 
would have taken, if living, should be con- 
strued in the sense of vesting in right, rather 
than in the sense of being had in actual pos- 
session. Cook v. McDowell, 30 Atl. 24, 52 N. 
J. Eq. 351. 


In the common understanding, as well as 
in the contemplation of the law, the devisee 
of an estate in fee-simple absolute received 
that estate at the moment when she became 
entitled to receive it. Thompson v. Marshall. 
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46 Atl. 825, 827, 73 Conn. 89 (citing Jobmes v. 
Beers, 57 Conn. 296, 18 Atl. 100, 14 Am. St. 
Rep. 101; Harrison v. Moore, 64 Conn. 348, 
30 Atl. 55; Morris v. Bolles, 65 Conn. 46, 31 
Atl. 538; Chase v. Benedict, 72 Conn. 322, 4 
Atl. 507). 


As transfer of possession. 


In Swafford v. Spratt, 67 S. W. 701, 702, 
93 Mo. App. 631, the court construes the pro- 
vision of Rev. St. 1899, § 3419, that parol con- 
tracts for sale of goods, etc., shall be void, 
unless the buyer actually receives some part 
of the goods, and holds that, to constitute 
the receipt required by the statute, there 
must be shown a transfer of the possession of 
the goods by and from the seller to the buyer, 
either actually by manual delivery, symboli- 
cally by some substituted delivery, or con- 
structively by a change in the nature of the 
seller's subsequent holding. 


The words “receive the same” in the stat - 
ute of frauds, requiring the sale of goods to 
be evidenced by writing unless the buyer ac- 
cepts part of the goods and actually receives 
the same, does not always require an actual 
delivery of the goods, but a virtual or con- 
structive delivery may be sufficient; but the 
circumstances in such cases must be so strong 
and unequivocal as to leave no doubt of the 
intention of the parties. An agreement witb 
a vendor about the storage of goods, and the 
delivery by him of the export entry to the 
agent of the vendee, was held not to be suffi- 
ciently certain to amount to a constructive 
delivery. Bailey v. Ogden, 8 Johns. 399, 414. 
3 Am. Dec. 509. 


“Receive,” in reference to the sale of 
goods, means receiving the possession of them. 
Ford v. Friedman, 20 8. E. 930, 932, 40 W. 
Va. 177. 


“Receive,” as used in Code 1876, § 4369, 
making it a misdemeanor to “buy, sell, re- 
ceive, barter, or dispose of any cotton, corn. 
wheat, oats, peas, or potatoes after the hour 
of sunset and before the hour of sunrise of 
the next succeeding day,” means a change of 
possession, when one parts with the control 
of a product and another takes and accepts 
it. Reese v. State, 73 Ala. 18, 20. 


Will. 


“Received,” as used in the Civil Code, re- 
quiring a nuncupative testament by public 
act to be received by a notary public, ete., 
does not mean that the notary must in the 
presence of the requisite number of witness- 
es complete the entire testament, including 
the signing by testator, notary, and witnesses, 
but merely the dictation of the will in the 
presence of the witnesses; and the reading of 


i the same to the testator and the witnesses 


in the presence of each other. Succession of 
Saux, 16 South. 364, 365, 46 La. Ann. 1423. 
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RECEIVE, HEAR, AND DETERMINE. | denote the crime that goes by that name: 


The words “receive, hear, and deter- 
mine,” in Act March 8, 1803, c. 93, § 2, au- 
thorizing appeals from the District Courts of 
the United States to the Circuit Court, and 
requiring the Circuit Court to receive, hear, 
and determine such appeals, does not author- 
ize a retrial by jury of a cause which has 
been tried by jury in the District Court. 
United States v. Wouson (U. S.) 28 Fed. Cas. 
745, 746. 


RECEIVED. 


Plaintiff wrote to defendant as follows: 
We are doing business with B. & Co., and re- 
quire a guaranty, and they refer us to you.“ 
Defendant replied: “I hereby engage to guar- 
anty the sum of £200 for iron received for 
B. & Co.” Held, that “for iron received” 
meant for goods already supplied, or for 
goods that might thereafter be supplied; that 
it was a continuing guaranty, involving a lia- 
bility in respect of both past and future sup- 
plies, Colbourn v. Dawson, 10 C. B. 765, 774. 


“Received,” as used in a special verdict, 
reciting that, “about the time the defendant 
received” a certain amount of money on 
the order, the plaintiff demanded an account- 
ing, denotes a past occurrence, and refers 
to what took place before the demand was 
made. Woodard v. Davis, 26 N. E. 687, 127 
Ind. 172. 


RECEIVED INTO RECORD. 


“Received into record,” indorsed on pro- 
cess by the town clerk when it was returned 
to him, did not constitute the process a rec- 
ord. The object of a record is not only to 
give the instrument perpetuity, but publicity, 
and it is now well understood that that is 
to be done by transcribing the paper into a 
book kept for that purpose. Town of Paw- 
let v. Town of Sandgate, 17 Vt. 619, 621. 


RECEIVING STOLEN GOODS. 
See “Receiver of Stolen Property.” 


In order to render one guilty of receiv- 
ing stolen goods, he must know at the 
minute of receiving it that it has been 
stolen. State v. Caveness, 78 N. O. 484, 491. 


To constitute the offense of recelving 
stolen goods, it must appear that the person 
8 charged knew at the time of receiving 
them that they had been stolen, and they 
must have been received feloniously, or with 
the intent to secrete them from the owner, 
or in some other way to defraud him of 
them. Jester v. Lipman, 67 Pac. 102, 103, 
40 Or. 408; State v. Sweeten, 75 Mo. App. 
127, 134. 


The term “receiving stolen property“ 
ia, for brevity of expression, often used to 


but it is not always so used, nor, when used. 
does it necessarily express this intent. Ac- 
cording to the proper use of the terms, 
the phrase “receiving stolen property” 
would mean simply what it says. Used in 
a verdict finding accused guilty of “receiv- 
ing stolen property,” the expression denotes 
the receiving of the property under circum- 
stances that render the receiving culpable, 
and will be equally appropriate, whether 
the culpability intended was criminal, or 
illegal without being criminal, or merely 
immoral; and the expression, as so used, 
is insufficient to constitute a verdict of con- 
viction for knowingly receiving stolen prop- 
erty, because not containing a finding that 
it was done knowingly. People v. Tilley, 
67 Pac. 42, 43, 135 Cal. 61. 


RECEIVER. 


See “Auxillary Receiver”; “General Re- 
ceiver”; “Statutory Receiver’; Temporary 
Receiver.”’ 


A receiver is one who receiveth the 
money of another to render an account. 
Baker v. Biddle (U. S.) 2 Fed. Cas. 439, 453 
(citing Co. Litt. 172a). 


The term “receiver” means one who re- 
ceives, and implies a transfer of possession 
of the thing received. Keeney v. Home Ins. 
Co. of Columbus (N. Y.) 8 Thomp. & C. 478, 
480. 


A receiver is an officer of the court, 
holding property under its orders and for 
the benefit of parties entitled to it. Mauran 
v. Crown Carpet Lining Co., 50 Atl. 387, 
388, 23 R. I. 844; Castleman v. Templeman, 
40 Atl. 275, 278, 87 Md. 546, 41 L. R. A. 367, 
67 Am. St. Rep. 363; Merritt v. Merritt (N. 
Y.) 16 Wend. 405, 421. 


A receiver is an arm of the court, by 
which it administers the trust for the bene- 
fit of the creditors. American Trust & Sav- 
ings Bank v. McGettigan, 52 N. E. 793, 795, 
152 Ind. 582, 71 Am. St. Rep. 345. He is 
an officer of the law. Standard Oil Co. v. 
Hawkins (U. S.) 74 Fed. 395, 398, 20 C. O. 
A. 468, 33 L. R. A. 739. 


A receiver is an officer of the court, ap- 
pointed to settle and wind up the affairs of 
an insolvent concern. Davis y. Industrial 
Mfg. Co., 19 S. E. 371, 114 N. C. 321, 23 L. 
R. A. 322; Marshall v. Wendell, 45 App. Div. 
120, 122, 61 N. X. Supp. 13. 


A receiver is an indifferent person, 
standing between the parties to a case, ap- 
pointed by the court to receive and preserve 
the property or funds in litigation pendente 
lite, when it does not seem reasonable to. 
the court that either party shall hold it. 
A receiver is not the agent of either party. 
He is the right hand of the court. Hay v. Me- 
Daniel, 60 N. H. 729, 730, 26 Ind. App. 683; 
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Hale v. Hardon (U. S.) 95 Fed. 747, 773, 37 
C. C. A. 240; Danbe v. Philadelphia & R. 
Coal & Iron Co. (U. S.) 77 Fed. 713, 716, 23 
C. C. A. 420; Shainwald v. Lewis (U. S.) 
8 Fed. 878, 879 (citing High, Rec. 1); Balti- 
more Building & Loan Ass'n v. Alderson 
(U. S.) 99 Fed. 489, 494, 39 C. C. A. 609; 
Gaither v. Stockbridge, 9 Atl. 632, 633, 67 
Md. 222; Flynn v. Furth, 64 Pac. 904, 905, 
25 Wash. 105; Kreling v. Kreling, 50 Pac. 
549, 550, 118 Cal. 421; Rumsey v. People’s 
Ry. Co., 55 S. W. 615, 625, 154 Mo. 215. 
The appointment is not the ultimate end 
and object of the suit, but is merely a pro- 
visional remedy or auxiliary proceeding. 
State ex rel. Merriam v. Ross, 25 S. W. 947, 
951, 122 Mo. 435, 23 L. R. A. 534 And 
neither party is responsible for his mal- 
feasance or misfeasance. Texas & St. L. R. 
Oo. v. Rust (U. S.) 17 Fed. 275, 282; Dow v. 
Memphis & L. R. Co. (U. S.) 20 Fed. 260, 
269. The necessary implication from this 
is that a suit between parties is necessary 
to the appointment of a receiver, and that 
he whose property is to be taken from bim 
and placed in the power of a receiver must 
be a party to the pending suit. Baker v. 
Backus’ Adm’r, 32 III. 79, 96; Wilkinson v. 
Lehman-Durr Co., 34 South. 216, 136 Ala. 
463; McLean v. Lafayette Bank (U. S.) 16 
Fed. Cas. 262, 263; Ex parte Williams, 17 
S. C. 396, 403. 


A receiver is generally regarded as an of- 
ficer of the court. The property or money 
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25 Ind. App. 561, 81 Am. St. Rep. 117; Kir- 
wan Mfg. Co. v. Truxton (Del.) 44 Atl. 427, 


429, 2 Pennewill, 48; Stockbridge v. Beck- 


with, 33 Atl. 620, 6 Del. Ch. 72. 


The office and duty of a receiver is to 
hold and preserve the property in controversy 
during the time that it may remain in the 
custody of the court. A receiver should in 
a large sense be indifferent as between the 
various interests involved. He should have 
no such personal interest as would interfere 
with an unbiased and impartial exercise of 
his duties as receiver. Farmers’ Loan & 
Trust Co. v. Northern Pac. R. Co. (U. S.) 61 
Fed. 546, 549. 


A receiver is a person appointed by the 
court, as an officer of the court, whose func- 
tion it 1s to hold possession and control of 
property which is the subject-matter of liti- 
gation, and to dispose of the same or deliver 
it to such person or persons as may be di- 
rected by the court. Wiswall v. Kunz, 50 
N. E. 184, 185, 173 III. 110. 


A receiver is merely a ministerial officer 
of the court. The title to the property does 
not change, and, if he is required to take 
property into his custody, such custody is 
that of the court. Harrison v. J. J. Warren 
Co., 66 N. E. 589, 590, 183 Mass. 123 (citing 
Ellis v. Boston, H. & E. R. Co., 107 Mass. 1). 


A receiver, in England, is described as a 
person, indifferent between the parties, ap- 


Which comes into his hands is regarded as pointed by the court to recelve rents, issues, 


in the custody of the court. State v. Hub- 
bard, 51 Pac. 290, 292, 58 Kan. 797, 39 L. R. 
A. 860; Farmers’ Loan & Trust Co. v. Ore- 


gon Pac. R. Co., 48 Pac. 706, 31 Or. 237, 38 


L. R. A. 424, 65 Am. St. Rep. 822; Rothschild 
v. Hasbrouck (U. 8.) 65 Fed. 283, 285. 


A receiver is a person appointed by a 
court or judicial officer to take charge of 
property during the pendency of a civil ac- 
tion, suit, or proceeding, or upon a judgment, 
decree, or order therein, and to manage and 
dispose of it as the court or officer may direct. 
Ann. Codes & St. Or. 1901, § 1080; Ballinger’s 
Ann. Codes & St. Wash. 1897, § 5455; Martin 
v. Martin, 12 Pac. 234, 235, 14 Or. 165; Ole- 
son v. Bank of Tacoma, 45 Pac. 734, 735, 15 
Wash. 148; Denny v. Cole, 61 Pac. 38, 39, 
22 Wash. 372, 79 Am. St. Rep. 940. 


A receiver is merely the creature of the 
court, and he has no powers save such as are 
conferred on him in the course and practice 
or the court. A receiver has very little dis- 
cretion. Blair v. Core, 20 W. Va. 265, 268. 


A receiver is an officer or creature of the 
court appointing him. His acts are those of 
the court, whose jurisdiction may be aided, 
but in no wise enlarged or extended, by his 
appointment. 


or profits of lands, or thing in question in a 
court of chancery, pending the suit, when it 
does not seem reasonable to the court that 
either party should do it. Wyatt, Prac. Reg. 
108. He is considered as an officer of tbe 
court. Newl. Ch. Prac. 206. It is no part 
of the official duty of the clerk and master 
of a chancery court in this state to act as 
receiver. Waters v. Carroll, 17 Tenn. (9 
erg.) 102, 107. 


A receiver is a mere servant or agent of 
the court to do its bidding, and he cannot be 
heard to question by appeal the regularity or 
propriety of the orders of the court in the 
action, unless the court first authorizes bim 
to do so. McKinnon v. Wolfenden, 78 Wis. 
237, 239, 47 N. W. 436, 437. 


A receiver is an officer of the court, in- 
vested with the custody of the property that 
comes to his hands for the benefit of the par- 
ty who may ultimately appear to be entitled 
to it. Lansing v. Manton (U. S.) 14 Fed. 
Cas. 1129. 


A receiver is an officer of the court from 
which he holds his appointment. He is se- 
lected by the court in the exercise of its 
sound judicial discretion, regard being had 


His power is only coextensive to the nature of the services required in each 


with that of the court which gives him his case, the competency of the person to be ap- 
character. Gray v. Covert, 58 N. E. 731, 732, pointed, and the responsibilities he must as- 
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sume. A receiver is entitled to reasonable 
compensation, which is a matter exclusively 
ror the determination of the court. Lichten- 
stein v. Dial, 68 Miss. 54, 58, 8 South. 272. 


A receiver is a ministerial officer of the 
court appointing him. His possession is not 
adverse to either party, but is for the bene- 
fit of all the parties to a suit according to 
their respective rights; and it is his duty to 
prevent the destruction of the corporate as- 
sets. Chicago & S. E R. Co. v. Kenney, 68 
N. E. 20, 29 Ind. App. 506. 


A receiver is an officer of the court, and 
his possession of property is the possession 
of the court. A receiver cannot commence 
any action for the recovery of property with- 
out an order of the court. Battle v. Davis, 
ub N. C. 252, 255. 


A receiver is appointed upon principles 
of justice for the benefit of all concerned. 
He is virtually a representative of the court, 
and of all parties interested in the litigation 
wherein he is appointed. He is required to 
take possession of property as directed, be- 
cause it is deemed more for the interests of 
justice that he should do so than that the 
property should be in the possession of ei- 
ther of the parties to the litigation. Money 
or property in his hands is in custodia legis. 
He has only such power and authority as 
are given him by the court, and must not ex- 
ceed the prescribed limits. Fallon v. Eg- 
berts Woolen Mill Co., 64 N. Y. Supp. 466, 
468, 31 Misc. Rep. 523. 
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them under its control until the expenses and 
allowances for execution are paid or secured 
to be paid. Makeel v. Hotchkiss, 60 N. E. 
524, 526, 190 III. 311, 83 Am. St. Rep. 131. 


A receiver is the hand of the court, of 
which he is an officer. His appointment de- 
termines no rights, does not affect the title 
of the property in any way, and his holding 
is the holding of the court. A party on 
whose application a receiver is appointed has, 
therefore, no greater interest in the proceed- 
ings of such receivership than he would 
have had if the receiver had been appointed 
on the application of any one of the other 
litigants in the action. Jackson v. King, 58 
Pac. 1013, 9 Kan. App. 160. 


The receiver is the officer of the court, 
appointed by it, to convert the property for 
the benefit of the persons ultimately enti- 
tled; and, for the purposes of paying out in 
the suit, the money in the receiver’s hands 
must be treated as money in court. Bolce v. 
Conover, 35 Atl. 402, 407, 54 N. J. Eq. 531. 


A receiver is a person, standing indiffer- 
ent between the parties, appointed by the 
court to receive and preserve the property 
or funds in litigation pending suit. He is 
an officer of the court, appointed for tem- 
porary purposes, and has no powers except 
those conferred on him by the order by which 
he is appointed, and such as are derived from 
the established practices of courts of equity. 
Property in his possession is in custodia 
legis; his possession being that of the court 


The office of receiver had its origin in Which appointed him. Nevitt v. Woodburn, 


equity practice, and to that practice we 


GO N. E. 500, 503, 190 III. 283; Stockbridge 


must look to ascertain the rights and duties v. Beckwith, 33 Atl. 620, 6 Del. Ch. 72; Wil- 
of receivers, when not prescribed by stat- ‘der v. New Orleans (U. S.) 87 Fed. 843, 848, 


4 
ute. The order appointing a receiver does | 31 C. C. A. 249; Gaither v. Stockbridge, 9 


not affect the title to property. He is but; Atl. 682, 633, 67 Md. 222. 

an officer of the court, and subject to its A receiver is an officer of the court, au- 
orders. He holds the property merely as a thorized to take possession of property or 
custodian, and cannot sue to recover any of 


i orf money under orders of the court, and rep- 
i 5 of a third party who claims resents the court and must act under its au- 
o be the owner, or on any chose in action i thority, and no suit can be prosecuted against 
without an order of the court authorizing ; A p g 


ia receiver in any other forum with e 
such suit, and then only in the name of the 8 1 orum Without leave 


legal owners. State ex rel. Fichtenkamm v jof the court under whose order he is act- 
; f -|ing. A receiver is not i 5 
Gambs, 68 Mo. 289, 297; Wilder v. City of -© ceiver is not appointed for the ben 


efit of eitber of the parties, but of ail con- 
9 1 5 (U. S.) 87 Fed. 843, 848, 31 C. | cerned, and all money or property in his 


hands is in custodia legis. Kennedy v. In- 
The very name of receiver implies a per- dia napolis, C. & L. R. Co. (U. S.) 3 Fed. 97, 
bon deriving his authority from the court of 103. 
chancery; for a receiver is one of the well- 
known agents of that tribunal, with his pow- 
ers, fine anni tie. and responsibilities us | act of the court appointing him, and not 
defined. He is answerable to the court for from an act of the parties at whose sugges- 
each of his acts, and is completely under its ` tion he is appointed; and the utmost effect 
supervision and control. Delaware Bay & Of bis appointment is to put the property 
0. M. R. Co. v. Markley, 16 Atl. 436, 437, 45 from that time into his custody as an oflicer 
N. J. Eq. (18 Stew.) 139. , of the court, for the benefit of the party 
; ultimately proved to be entitled, but not to 
A receiver is an officer or agent of the change the title or even the right of posses- 
court, essential to its own efficiency for the sion in the property. Union Bank of Qhi- 
Protection of things in its charge, to keep cago v. Kansas City Bank, 136 U. 8. 223, 


A receiver derives his authority from the 
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10 Sup. Ct. 1013, 34 L. Ed. 341. By the ap | A receiver has been often termed the 
pointment of a receiver title to the property arm or hand of the court, by which it seizes 
is not disturbed, and where a receiver takes property in controversy and preserves it for 
possession of a party’s property as that of the benefit of whosoever shall become enti- 
another, the remedy is by intervention on tled thereto. The primary object is the pres- 
petition in the federal court. Southern Gran- ervation of the property, and every person 
ite Co. v. Wadsworth, 22 South. 157, 158, 115 undertaking the duties of a receivership 
Ala. 570. must be ussuined to appreciate the main and 

CCC controlling purpose to be subserved in his 


; selection. The property, though temporarily 
pointed for the benefit of all parties who may in the keeping of the court, is sheltered by 


establish rights in the property; the funds the same rights of ownership as before seiz- 
in his hands being in custodia legis for all . It ae not sit as a nate dividing 
1 can make out title 5 it. Peai the booty, as was remarked by the Court of Ap- 
i nd of a nace er is S itioned on bis pay- | peals of New York, in Attorney General v. 
ng certain named creditors, the funds in North America Life Ins. Co., 91 N. X. 57. 
his possession are in the custody of the law | State Cent. Sav. Bank v. Fanning Ball-Bear- 


for the benefit of all who had title to it, ing Chain Co., 92 N. W. 712, 713, 118 Iowa, 
and he will be required to account for any 698. i ' ö 


surplus after paying the named creditors. 


Ross v. Williams, 58 Tenn. (11 Heisk.) 410, As agent, see “Agent.” 
412. 
As legal or personal representative. 
The office of receiver is “purely minis- See “Legal Representative“; “Personal 
terial and temporary in its nature.“ 2 Bouv. Representative.“ 
Law Dict. 419. The receiver appointed is As oflicer, see “Ofticer.” 


the officer and representative of the court, 
subject to its orders, accountable in such As owner or proprietor. 
Manner and to such persons as the court 
may direct; and, having in his character 
of receiver no personal interest but that 
arising out of his responsibility for the cor-; As representative of creditors. 

rect and faithful discharge of his duties, it A recelver is the embodiment of the 
is of no consequence to him how, when, or creditors. Ile stands as agent for them, and 
to whom the court may dispose of the funds when he challenges the validity of a mort- 
in hls hands, provided the order or decree of | gage given by the debtor he does so in the 
the court furnishes to him a sufficient protec- | character of a creditor, having in virtue of 
tion. Beverley v. Brooke (Va.) 4 Grat. 208. his receivership debts fastened upon the 
“He is an indifferent person between the par- mortgaged property. Wimpfheimer v. Per- 
ties, appointed by the court to receive the rine (N. J.) 50 Atl. 356, 357. 

rents, issues, or profits of land or other 


ene? 9 . D the out Pentine me garded as the representative, not only of the 
an Hiz appointment Q corporation having power of asserting its 
al only. It is the court itself which has the rights, taking its title and subject to its lia- 
care of the property in dispute. . bilities, but occupies a still broader posi- 
er is but the creature of such court. tion; for he represents, not only the corpora- 
Courts of equity have the same Power to i tion, but its creditors also, and under his du- 
remove as to appoint. The decision of a| ties as the representative of the latter class 
court “removing _ & receiver, being a matter he is invested with powers and may do acts 
of sound discretion, is not ordinarily revieW- | shat could not be done by a mere representa- 
able in an appellate court.” The purpose of tive of the corporation. Peabody v. New 
their temporary appointment having been England Waterworks Co., 56 N. E. 957, 958, 
answered, and the necessity for the continua- | 184 Ill. 625, 75 Am. St. Rep. 195. 

tion of their offices as receivers in the cause 
no longer existing, in the judgment of the | A receiver of an insolvent corporation 
court who appointed them, they become func- | is a representative both of the creditors of 
tus officio. Their mission ended, they cease | the corporation and of the shareholders. He 
to exist. “When necessity for the office|is uniformly regarded as an officer of the 
ceases to exist, the office itself must termi- | court, exercising his function in the interest 
nate, and the receiver be discharged; and of neither plaintiff nor defendant, but for 
when a court of equity has temporarily tak- the common benefit of the parties in interest. 
en possession of property by the hands of its Patrick v. Eells, 2 Pac. 116, 121, 30 Kan. 680. 
receiver, until the proper person can be de 
termined who is entitled to take it, the courts| As representative of property. 

will not continue such possession after the A receiver is merely the legal representa- 
necessity ceases.” Bayly v. Gaines (Va.)| tive of the property placed in his hands as 
2S. E. 739, 741, 742 (quoting Edw. Rec. 2, 3; such. In determining his liability the court 
Kerr, Ree. 2; High, Rec. 824, 825, 832). will only determine the liability of the prop- 


See “Owner”; “Proprietor.” 


A receiver of a corporation is to be re- 
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erty. Nor is it material whether the liability 
existed before or has accrued since his ap- 
pointment. A preexisting debt against the 
owner of the property is as much a liability 
against the receiver as is a debt contracted by 
him for the benefit of the property. Nor 
does it make any difference in what court 
the question of liability arises. Peoples v. 
Yoakum, 25 S. W. 1001, 1002, 7 Tex. Civ. 
App. 85. 


As trustee. 


See “Trustee.” 
As trustee of an express trust, see “Ex- 
press Trust.” 


Assignee. 


The word “receiver,” as used in Act 
March 8, 1897, p. 284, 5 10, authorizing re- 
ceivers of insolvent foreign building and loan 
associations to bring all suits necessary to 
wind up their affairs, applies to and au- 
thorizes assignees of such corporations to ex- 
ercise the same powers. Columbia Finance 
& Trust Co. v. Tharp, 56 N. E. 265, 266, 24 
Ind. App. 82. 


Pledgee. 


Under Ky. St. § 2487, giving to employés 
and materialmen a lien upon the property or 
effects of any owner or operator of any roll- 
ing mill, foundry, or other manufacturing es- 
tablishment, when such property or effects 
shall be assigned for the benefit of creditors 
or come into the hands of a receiver of a 
court, one to whom lumber was pledged to 
Secure advances made under an agreement 
that he might sell the lumber and account 
for the proceeds was not a receiver of court. 
Bogard v. Tyler’s Adm’r (Ky.) 55 S. W. 709, 
710. 


Receiver by contract. 


A receiver provided for in a mortgage 
or trust deed is not a technical receiver to 
be appointed by a court. Rice v. St. Paul & 
P. R. Co., 24 Minn. 464, 478. 


Receiver in bankruptcy. 


“Receiver appointed by the court,” as 
used in Code Civ. Proc. § 791, entitling to a 
Preference on the calendar an action by a 
receiver appointed by the court or trustees in 
bankruptcy, does not include a receiver in 
bankruptcy, and therefore an action by him 
is not entitled to a place on the preferred cal- 
endar. Hough v. Canfield, 66 N. X. Supp. 
901, 962, 54 App. Div. 510. 


Receiver of railroad. 


A receiver of a railroad is appointed, aot 
only for the preservation of the property in 
his hands, but to operate the railroad for the 
benefit of the public. The operation of the 
road is not only required in the discharge of 
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sary for the preservation of the property 
itself, and the receiver may fulfill the con- 
tracts of the corporation so far as they serve 
these purposes, but may not pay its debts 
or fulfill its contracts, which are burdensome 
or tend to diminish the value of the proper- 
ty as incumbrances upon the property. He 
has no power, by the adoption of a contract 
by which the company agreed to retain in 
its employ one injured in its service in set- 
tlement of a claim for damages for the in- 
jury, to bind himself or the property for the 
payment of damages for a breach of the con- 
tract on the discharge of the employé; the 
contract being merely an unsecured obliga- 
tion of the company, which he has no au- 
thority to make a preferred claim. Whight- 
sel v. Felton (U. 8.) 95 Fed. 923, 925. 


RECEIVER PENDENTE LITE. 


A receiver pendente lite is a person ap- 
pointed to take charge of the fund or prop- 
erty to which the receivership extends while 
the case remains undecided. The title to the 
property is not changed by the appointment, 
but only the right of possession. The title 
remains in those in whom it was vested 
when the appointment was made. Keeney v. 
Home Ins. Co., 71 N. Y. 396, 401, 27 Am. Rep. 
60. The object of the appointment is to 
secure the property pending the litigation, 
so that it may be appropriated in accordance 
with the rights of the parties as they may be 
determined by the judgment of the action. 
Heffron v. Gage, 36 N. E. 569, 572, 149 III. 
182; Stokes v. Hoffman House, 60 N. E. 
667, 669, 167 N. Y. 554, 53 L. R. A. 870 (cit- 
ing United States Trust Co. v. New York, 
W. S. & B. R. Co., 101 N. T. 483, 5 N. E. 
316; Decker v. Gardner, 124 N. T. 834, 26 
N. E. 814. 11 L. R. A. 480). 


RECEIVER OF PUBLIC MONEY. 


The term “receiver of public money,” in 
Gen. St. e. 257, § 7, providing for the punish- 
ment of any public officer, being a receiver 
of public money, may include a selectman. 
State v. Boody, 53 N. H. 610, 611. 


RECEIVER OF STOLEN PROPERTY. 


A receiver of stolen property is defined 
to be one who receives into his possession or 
under his control, with felonious intent, any 
stolen goods or chattels, with knowledge 
that they have been stolen. Watts v. People, 
68 N. E. 563, 565, 204 III. 233. 


RECEIVER OF TAXES. 


The words “receiver of taxes and county 
treasurer,” in Rev. Code, p. 89, relating to 
the office and powers of the receiver of taxes 


the duty owing to the public, but is neces- and county treasurer, do not describe two dis- 


RECEIVER'S SALE 


tinct officers, but constitute the proper legal 
title of the person occupying one office. 
State v. Lynn (Del.) 51 Atl, 878, 884, 8 Penne- 
will, 316. 


RECEIVER’S SALE. 
As judicial sale, see “Judicial Sale.” 


RECENT. 


In reference to the presumption aris- 
ing from recent possession of stolen goods 
after a larceny has been committed, recent“ 
is a relative term, and a time which might 
be construed recent under one state of facts 
would not be so under another and different 
state of facts. Jenkins v. State, 21 N. W. 
232, 238, 62 Wis. 49. ; 


„Recent,“ as used in connection with a 
presumption arising from the possession of 
Stolen goods, is a term not capable of exact 
or precise definition, and varies within a 
certain range with the conditions of each 
particular case, and is a question of fact 
usually for the jury. White v. State, 72 
Ala. 195, 200. 


Possession of property alleged to have 
been stolen three months after the theft 
will not be deemed a recent possession. Rex 
v. Adams, 3 Car. & P. 600. 


RECENTLY. 


“Recently,” is a relative term, and, as 
used in an application for a continuance, 
stating that an absent witness had only re- 
cently removed to another county, conveys 
no definite meaning. Crawford v. Lozano 
(Tex.) 48 S. W. 538. 


RECESS. 


Adjournment distinguished, see 
journ—Adjournment.” 


“Ad- 


**Recesses,” as used in Cr. Code, § 74, 
providing that adjournments from day to 
day or from time to time “are to be con- 
strued as recesses in the sessions, and shall 
not prevent the court from sitting at any 
time,“ mean the times in which the court 
is not actually engaged in business. In re 
Gannon, 11 Pac. 240, 242, 69 Cal. 541. 


The word “recess,” when applied to a 
legislative body, means a temporary dis- 
missal, and not an adjournment sine die, 
and means only the intermission between 
sittings of the same body at its regular or 
adjourned session, and not to the interval 
between the final adjournment of one body 
and the convening of another at the next reg- 
ular session. Tipton v. Parker, 74 S. W. 298, 
71 Ark. 193. 
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RECITE. 


Reciting a statute, in pleadings, “is 
quoting or stating its contents.” Hart v. 
Baltimore & O. R. Co., 6 W. Va. 336, 348. 


The names of the parties to an execution 
must be given in a sheriff's deed for prop- 
erty sold on execution; 1 Wag. St. p. 612, 
declaring that the officer selling any real 
estate shall make to the purchaser a deed 
“reciting the names of the parties to the 
execution.” Wilhite v. Wilhite, 53 Mo. 71, 73. 


As requiring copy. 


“Recite,” as used in Comp. Laws, p. 
199, § 450, requiring that a sheriff's deed 
“recite the execution, or the substance there 
of, and the names of the parties, and the 
amounts and date of term of rendition of the 
judgment,” does not mean to copy or to re- 
peat verbatim, but only to state the sub- 
stance of the execution. Ogden v. Walters, 
12 Kan. 282, 290. 


Hurd’s Rev. St. p. 270, art. 9, § 22, re 
quiring a petition by a city for assessment 
of the stock of a street improvement to re- 
cite the ordinance for the proposed improve- 
ments, is complied with by alleging that on 
a certain day the city council passed an 
ordinance, a certified copy of which was 
thereto annexed; the word “recite” not 
meaning that it was necessary that a copy 
of the ordinance set out in such petition 
should have attached a certificate of the clerk 
that such ordinance was passed. Gage v. 
City of Chicago, 44 N. E. 729, 730, 162 III. 
313. 


RECITAL. 


See “Particular Recital.” 


A recital is the setting down or report 
of something done before. Shep. Touch. c. 5, 
“Exposition of Deeds,” p. 76, § 3. In Bath 
& Mountague’s Case, Ch. Cas. pt. 3, p. 101, 
it is said: The reciting part of a deed is 
not at all a necessary part, either in law or 
equity. It may be made use of to explain 
a doubt of the intention and meaning of 
the parties, but it hath no effect or opera- 
tion.” Clark v. Post, 113 N. X. 17, 25, 20 
N. E. 573, 575. 


In deed. 


A recital in a deed is a notice to a 
purchaser of the fact recited. Jennings v. 
Bloomfield, 49 Atl. 135, 136, 199 Pa. 638. 


A recital in a deed does not necessarily 
imply a covenant, and whether it is so or 
not depends in such case upon what is to 
be collected as the intention of the parties 
from the whole instrument. A recital is but 
introductory, and will not be drawn down 
into the agreement when it appears from 
the other portions of the contract that such 
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was not the intention of the parties. Monks 
y. Provident Inst. for Sav. in Jersey City, 
44 Atl. 968, 969, 64 N. J. Law, 86. 


In estoppel. 


The term “recital,” as used in the law of 
estoppel, applies to all material statements 
ef fact contained in the instrument. A par- 
ticular recital states some fact definitely. 
Particular and definite recitals are conclu- 
sive evidence of the material facts stated. 
Kellogg v. Dennis, 77 N. Y. Supp. 172, 175, 
38 Misc. Rep. 82. 


RECIPROCAL DEMAND. 


Code, § 95, providing that, in an action 
brought to recover a balance due on a 
mutual and current account, where there 
have been “reciprocal demands” between the 
parties, the cause of action shall be deemed 
to have accrued from the time of the last 
item proved in the account on either side, 
means no more than is meant by the phrase 
“mutual accounts.” It is used in the Code 
simply to settle definitely that there must 
be an account of mutual dealings, not an ac- 
count of items only on one side, or an ac- 
count of items on one side on which there had 
been simple payments within six years. It 
may be admitted that, to constitute a mutual 
account of reciprocal demands, the defend- 
ant, when sued, must have an account 
against the plaintiff which he can interpose 
as a set-off to the extent thereof. It is not 
needful, however, that each party should 
have an independent cause of action against 
the other. The cause of action on such an 
account is really in law for the balance 
due, and that party is only debtor against 
whom the balance is found. Green v. Dis- 
brow, T9 N. X. 1, 7, 35 Am. Rep. 496; Millet 
v. Bradbury, 41 Pac. 865, 866, 109 Cal. 170. 


RECIPROCAL WILL. 


The term “reciprocal will“ is used to des- 
ignate wills made by two or more persons, 
in which they make reciprocal testamentary 


-provisions in favor of each other, whether 


they unite in one will or each executes a 
separate one. Their validity does not seem 
to be doubted after the death of the respec- 
tive testators; but the extent of the power 
of revocation in the survivor after the death 
of one or more of the testators is a question 
still iu controversy and upon which differ- 
ent conclusions have been reached. In re 
Cawley’s Estate, 20 Atl. 567, 568, 136 Pa. 
628, 10 L. R. A. 93. 


RECKLESS — RECK LESS V- HECK - 
LESSNESS. 


See “Careless.” 


“Recklessness” is synonymous with “heed- 
lessness” and “indifference,” as, for example, 
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an engineer who drives his locomotive across 
the streets of a large city, with indifference 
as to whether a party may be injured or not, 
is acting recklessly. Lake Shore & M. S. 
R. Co. v. Bodemer, 29 N. E. 692, 697, 139 III. 
596, 32 Am. St. Rep. 218. 


The word “reckless,” as applied to the 
case of a person injuring another, is some- 
what indefinite in its meaning. It may ap- 
ply to a case in which the defendant sees 
the danger of the plaintiff in time to pre 
vent his injury and takes no steps to pre- 
vent it. McDonald v. International & G. N. 
Ry. Co., 22 S. W. 939, 945, 86 Tex. 1, 40 Am. 
St. Rep. 803. 


“Recklessness.” in a moral sense, means 
a certain state of consciousness with refer- 
ence to the consequences of one’s acts. No 
matter whether defined as indifference to . 
what those consequences may be, or as a 
failure to consider their nature or probability 
as fully as the party might and ought to 
have done, it Is understood to depend on the 
actual condition of the individual’s mind 
with regard to consequences, as distinguish- 
ed from mere knowledge of present or past 
facts or circumstances from which some 
one, or everybody else, might be led to an- 
ticipate or apprebend them if the supposed 
act were done. Commonwealth v. Pierce, 
138 Mass. 165, 175, 52 Am. Rep. 264. 


As intentional. 


The word “reckless” has a wide range 
of meaning. In its milder sense it may im- 
ply mere inattention to duty, thoughtless- 
ness, indifference, carelessness, or negligence; 
or it may import a heedless disregard of ob- 
vious consequences. (Webst. Dict.) The 
word “reckless” does not necessarily import 
that the act to which it refers is done in- 
tentionally or purposely. In charging that 
an act was done recklessly, no more is neces- 
sarily implied than such mere negligence, 
thoughtlessness, or inadvertence as could not 
be regarded as the equivalent of intentional 
wrong. Kansas City, M. & B. R. Co. v. 
Crocker, 11 South. 262, 269, 95 Ala. 412. 


„Reckless“ is not equivalent to in- 
tentional.” Richmond & D. R. Co. v. Farm- 
er, 12 South. 86, 88, 97 Ala. 141; Johnson v. 
State, 9 South. 539, 540, 92 Ala. 82; Harri- 
son v. State, 37 Ala. 154, 156; Cleveland, 
C., O. & St. L. R. Co. v. Tartt (U. S.) 64 
Fed. 823, 825, 12 C. C. A. 618. 


Negligence distinguished. 


“Recklessness” is an indifference wheth- 
er wrong is done or not; an indifference to 
the rights of others. In popular use “reck- 
lessness” is a stronger term than mere or 
ordinary negligence. Kansas Pac. Ry. Co. 
v. Whipple, 18 Pac. 730, 735, 39 Kan. 531. 


The use of the word “reckless,” in con- 
nection with averments of facts to which it 
refers and explains, may imply more than 
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mere heedlessness or negligence. Louisville: 


& N. R. Co. v. Anchors, 22 South. 279, 281, 
114 Ala. 492, 62 Am. St. Rep. 116. 


“Reckless carelessness,” as used in con- 


nection with an action for negligence, means | 


reckless indifference, not mere negligence or 
inadvertence. Louisville & N. 
Orr, 26 South. 35, 41, 121 Ala. 489. 


The word “recklessly,” when used con- | 
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may imply mere inattention to duty, thought- 
lessness, indifference, carelessness, or negli- 
gence; or it imports a heedless disregard of 
obvious consequences. A charge that a cer- 
tain act was recklessly and negligently done 
charges no more than simple negligence, so 


R. Co. v that, in an action for personal injuries, where 


recklessness is charged in general terms, a 
plea of contributory negligence is not re- 
garded as presenting no defense, unless it 


junctively with “wantonly,” means some | appears from other averments that the reck- 


thing more than “negligently,” and assign- 
ments of demurrer on the idea that the word 


“recklessly,” used conjunctively with wan- 


tonly,“ in a complaint for personal injuries, 
means “negligently,” are without merit. 
Highland Ave. & B. R. Co. v. Robinsor, 28 
South. 28, 30, 125 Ala. 483. 


As negligence. 


Reckless means nothing more than neg- 
ligent. Cleveland, C., C. & St. L. R. Co. 
v. Tartt (U. S.) 64 Fed. 823, 825, 12 C. C. A. 
618. 


The word “reckless,” when applied to 
negligence, per se has no legal significance 
which imports other than simple negligence 
or a want of due care. Stringer v. Alabama 
Mineral R. Co., 13 South. 75, 80, 99 Ala. 397; 
Alabama G. S. R. Co. v. Hall, 17 South. 176, 
179, 105 Ala. 599. 


The use of the word “reckless,” in con- 
nection with averments of facts to which 
it refers and explains, may imply more than 
mere heedlessness or negligence. Louisville 
& N. R. Co. v. Anchors, 22 South. 279, 281, 
114 Ala. 492, 62 Am. St. Rep. 116. 


„Reckless,“ as used in a complaint in 
an action against a railroad company for the 
reckless killing of live stock, should be con- 
strued to mean no more than a want of that 


decree of care which the law required of the 


railroad’s employés in the operation of the 
train which collided with the cattle. Louis- 
ville & N. R. Co. v. Barker, 11 South. 453, 
454, 96 Ala. 435. 


“Reckless conduct,” as used in an in- 
struction in an action for personal injuries 
that plaintiff must prove, by a preponderance 
of the evidence, that the conductor or brake- 
man of the train injuring plaintiff were 
guilty of reckless conduct, means more than 
mere negligence, and hence is not erroneous, 
as authorizing a recovery for mere negligence 
in removing a trespasser. Union Pac. Ry. 
Co. v. Mitchell, 43 Pac. 244, 246, 56 Kan. 324. 


„Recklessly,“ as used in a complaint in 
an action for personal injuries, alleging that 
the act causing the injuries was recklessly 
done, means no more than negligently. High- 
land Ave. & B. R. Co. v. Sampson, 20 South. 
566, 569, 112 Ala. 425. 


Recklessly is a word having a wide 
range of meaning. In its milder sense, it 


lessness charged amounted to more than 
mere negligence. Southern Ry. Co. v. Bush, 
26 South. 168, 170, 122 Ala. 470. 


“Recklessness” is sometimes used as a 
synonym for “carelessness” or “negligence,” 
as where the court in a damage suit instruct- 
ed that, if plaintiff was injured through de- 
fendant’s negligence, defendant was liable, 
unless plaintiff's conduct in the premises 
amounted to an obvious act of recklessness. 
Held that, as other portions of the instruction 
showed that the word “recklessness” was 
used as a synonym for “carelessness,” the 
word “recklessness,” as used, was not error. 
Eddy v. Powell (U. S.) 49 Fed. 814, 817, 1 
O. O. A. 448. 


The words “reckless” and “careless” do 
not impute willfulness or intention. They 
mean nothing more than simple negligence, 
and hence it is held that where a complaint 
in an action for injuries averred that the 
injuries occurred through the reckless, care- 
less, and negligent acts of defendant in strik- 
ing plaintiff with a pistol, which was dis- 
charged, and there was no allegation that 
the shooting was intentional, instructions au- 
thorizing a recovery on proof showing a will- 
ful and intentional shooting were erroneous. 
Greathouse v. Croan (Ind. T.) 76 S. W. 273- 
275. 


Where a complaint charged that defend- 
ant recklessly and negligently ran his cars 
over a street intersection, the word “reck- 
lessly,” as qualifying the act of defendant. 
meant negligence, and no more. Highland 
Ave. & B. R. Co. v. Sampson, 20 South. 566, 
569, 112 Ala. 425. 


As wantonness. 


“Reckless” imports mere carelessness, 
heedlessness, or unmindfulness, and not wan- 
tonness or intention. Richmond & D. R. Co. 
v. Farmer, 12 South. 86, 88, 97 Ala. 141. 


“Recklessly” signifies with a wanton dis- 
regard of all consequences, and hence of the 
violation of all rights. Times Pub. Co. v. 
Carlisle (U. S.) 94 Fed. 762, 773, 36 O. C. A. 
475 (citing Cent. Dict.). 


As willfulness. 


„Reckless,“ as used in a complaint alleg- 
ing that a deceased was killed by reason of 
defendant’s “reckless” negligence, does not 
amount to a charge that the killing was will- 
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ful or intentional. Cleveland, G., C. & St. 
L. R. Co. v. Tartt (U. S.) 64 Fed. 823, 825, 
12 C. O. A. 618. 


The word “reckless,” as used in char- 
acterizing the degree or kind of negligence, 
does not imply the same thing as willful or 
intentional, but means something less than 
willfulness and nothing more than negli- 
sence. Cleveland, C., C. & St. L. R. Co. v. 
Tartt (U. S.) 64 Fed. 823, 825, 12 C. O. A. 
618, 


“In Harrison v. State, 87 Ala. 154, we 
drew a distinction between the words ‘will- 
ful’ and ‘reckless,’ and held that reckless- 
ness did not necessarily imply willfulness. 
A grossly careless act may be characterized 
as reckless, and serious consequences may re- 
sult from it, yet such consequences would 
not necessarily be willfully brought about. 
We simply asserted that the word ‘reckless’ 
is not the synonym of the statutory word 
‘willful’ and therefore, in a prosecution un- 
der Code 1886, § 1433, making it criminal to 
willfully interrupt religious meetings, etc., 
it is error to instruct that a conviction may 
be had if the disturbance was willfully or 
recklessly made.” Johnson v. State, 9 South. 
539, 540, 92 Ala. 82. 


“Recklessly,” when used conjunctively 
with “wantonly,” always means more than 
“negligently.” The two words, used to- 
gether, never import less than such con- 
scious disregard of and indifference to the 
probable consequences of the act to which 
they refer as is the legal equivalent of will- 
ful misconduct and intentional wrong. High- 
land Ave. & B. R. Oo. v. Robinson, 28 South. 
28, 30, 125 Ala. 483. 


Recklessness does not necessarily imply 
willfulness. A grossly careless act may be 
characterized as reckless, and serious con- 
sequences may result therefrom, and yet 
such consequences would not necessarily be 
willfully brought about. Dull v. Cleveland, 
0, C. & St. L. Ry. Co., 52 N. E. 1013, 1015, 21 
Ind. App. 571. 


The word “reckless” means heedless, 
careless, rash, or indifferent to consequences. 
One may be heedless, rash, or indifferent to 
results, without contemplating or intending 
those consequences. As a general rule there 
is a wide difference between intentional acts 
and those results which are the consequence 
of carelessness, and therefore it is errone- 
ous, in an action under a statute making it 
criminal for any person to willfully disturb 
an assemblage of people, etc., to charge that 
defendant may be convicted if he disturbed 
such assemblage, either willfully or reckless- 
ly. Harrison v. State, 87 Ala. 154, 156. 


Recklessness sometimes includes care- | 9 


lessness, but it is much more than careless- 
ness, for it implies willfulness, and, when ap- 
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plied to characterize an act done to anoth- 
er person, is wantonness. To be reckless is 
to be utterly regardless of consequences. 
Recklessness, instead of being the want of 
ordinary care, is more nearly the want of 
any care. An instruction informing the jury 
that, unless plaintiff acted recklessly or 
heedlessly in walking on the defective side- 
walk—that is, not with care and prudence 
that would be exercised by an ordinarily 
prudent person—then the jury could not find 
a verdict on ground of plaintiff’s reckless- 
ness, was erroneous. Plummer v. Kansas 
City, 48 Mo. App. 482, 484. 


RECLUSION. 


Reclusion means incarceration under a 
sentence to undergo an infamous punish- 
ment, including civil degradation. Jurgens 
v. Ittmann, 16 South. 952, 955, 47 La. Ann. 
367. 


The words “reclusion” and “seclusion” 
have quite different meaning. The former 
signifies an involuntary, the latter a volun- 
tary, confinement. “Reclusion” is a legal 
word, a technical expression, to which a legal 
signification or meaning attaches. Legisla- 
tion, Jurisprudence, and commentators accord 
in expounding it as being a temporary, af- 
flictive, and infamous punishment, consisting 
in being confined in a hard labor institution, 
and carrying civil degradation. Phelps v. 
Reinach, 38 La. Ann. 547, 551 (citing 2 Rep. 
Jour. du Palais, p. 83, verbo “Reclusion’’). 


RECOGNIZANCE. 
See “Defective Recognizances.” 


A “recognizance” is an obligation of 
record. United States v. Insley (U. S.) 49 
Fed. 776, 778; Erwin v. United States (U. S.) 
37 Fed. 470, 489, 2 L. R. A. 229; McMicken v. 
Commonwealth, 58 Pa. (8 P. F. Smith) 213, 
218; Respublica v. Le Caze (Pa.) 1 Yeates, 
55, 68. 


An obligation of record, entered into be- 
fore a court or officer duly authorized for that 
purpose, with condition to do some act re- 
quired by law, is a recognizance. Pace v. 
State, 25 Miss. (8 Cushm.) 54; State v. Walk- 
er, 56 N. H. 176, 178; State v. Dowd, 43 N. 
H. 454, 455; Gay v. State, 7 Kan. 394, 402; 
Commonwealth v. Emery (Pa.) 2 Bin. 431, 
435; Irwin v. State, 6 N. W. 370, 10 Neb. 
325; Banta v. People, 53 III. 434, 436; Law- 
ton v. State, 5 Tex. 270, 271; Fahey v. Peo- 
ple, 46 Pac. 836, 838, 8 Colo. App. 553; 
Comfort v. Kittle, 46 N. W. 988, 989, 81 Iowa, 
179. Its object is to secure the presence of 
defendant to perform or suffer the judgment 
of the court. Crawford v. Vinton, 62 N. W. 
88, 989, 102 Mich. 83; Warner v. Howard, 
121 Mass. 82, 84; Vierling v. State, 33 Ind. 
218, 219; State v. Grant, 10 Minn. 39, 48 
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(Gil. 22, 30); Wesley v. Scharpe, 19 Pa. 
Super. Ct. 600, 604. 


“A recognizance is an obligation of rec- 
ord, founded upon an acknowledgment of an 
existing indebtedness by the person to be 
bound.” State v. Wetherwax, 12 Kan. 463, 
465. 


A recognizance is an undertaking enter- 
ed into before a court of record, in session, 
by the defendant in a criminal action and 
his sureties, by which they bind themselves, 
respectively, in a sum fixed by the court, 
that the defendant will appear for trial be- 
fore such court upon the accusation preferred 
against him. The undertaking of the par- 
ties in such case is not signed, but is made a 
matter of record in the court where the 
same is entered into. Code Cr. Proc. Tex. 
1895, art. 304. 


A recognizance is an obligation of record, 
and, when forfeiture is declared and entered 
by the court, it becomes an ordinary judg- 
ment. Schultze v. State, 43 Md. 295, 306. 


A recognizance in a criminal case is a 
part of the proceedings in the exercise of a 
criminal jurisdiction, and is a matter of rec- 
ord. State v. Murmann, 28 S. W. 2, 3, 124 
Mo. 502. 


A recognizance is an undertaking, enter 
ed into before a court of record, in session, 
by the defendant to a criminal action and 
his sureties, by which they bind themselves, 
respectively, in a sym fixed by the court, that 
the defendant will appear for trial before 
such court upon the accusation preferred 
against him. Wright v. State, 3 S. W. 346, 22 
Tex. App. 670. 


A recognizance is an acknowledgment of 
a debt of record. It has many of the at- 
tributes of a judgment. It binds the lands 
of the cognizor, and an execution may be is- 
sued upon it as on a judgment. People v. 
Van Eps (N. Y.) 4 Wend. 387, 390. 


The taking of a recognizance consists in 
making and attesting a memorandum of the 
acknowledgment of a debt due the state and 
of the conditions on which it is to be de- 
feated. State v. Houston, 74 N. C. 549, 550. 


A recognizance does not create a new 
debt, like a bond, but is an acknowledgment 
of a precedent debt. 2 Bl. Comm. 341. At 
common law recognizances were taken by the 
court or magistrate, stating to the bail the 
obligation entered into and its condition, to 
which they assent. Gay v. State, 7 Kan. 394, 
402. 


A recognizance is the voluntary act of 
the obligors, and when given in a criminal 
case assumes the existence of a valid com- 
mitment. State v. Birchim, 9 Nev. 95, 100. 


A recognizance is an obligation of rec- 
ord, and, when entered into to secure a stay 


of execution, it is a new and distinct agree 
ment to pay on failure of the former debtor. 
Jones v. Bomberger, 97 Pa. 432, 436. 


A recognizance is a statutory obligation, 
and its requisites are prescribed by the stat- 
ute. In order to constitute it a legal obliga- 
tion, it must be made in conformity with 
the law authorizing it to be entered into, at 
least in a substantial manner. A recogni- 
zance which fails to state which of the obli- 
gors is the principal and which are sureties, 
as required by Code Cr. Proc. art. 287, subd. 
1, is insutficient. Smith v. State, 35 Tex. Cr. 
R. 9, 10, 29 S. W. 158. 


Recognizances are of different descrip- 
tions, and they are entered into for diff er- 
ent purposes. They are by our law entered 
into before courts of record, and constitute 
a part of their proceedings to be recorded, 
and before justices of the same courts, acting 
ministerially by virtue of authority confer- 
red upon them by statute for that purpose. 
They are entered into before justices of the 
peace, when there are proceedings between 
parties pending before them; and when 
there are no such proceedings, in criminal 
cases a recognizance may be entered into 
before a justice of the peace, conditioned to 
keep the peace, or to appear before some court 
to answer to such matters as may be alleged 
against him, or to testify as a witness, or to 
enter and prosecute an appeal. They may 
also in such cases be entered into before 
courts of record, conditioned to appear be- 
fore the same court from day to day, or ata 
day fixed by an adjournment of the same 
term, or at the next term. If the recogni- 
zances last named are not matters of record 
in the courts in which they are taken, they 
cannot become matters of record in any 
court. In civil proceedings, recognizances are 
entered into before justices of the peace, 
when they constitute a part of the proceed- 
ings before them, conditioned to enter and 
prosecute an appeal made to the district 
court, and, when no such proceedings are 
before them, conditioned to enter and prose- 
cute an appeal made from the district court 
to this court. Rev. St. c. 97, § 14, as amend- 
ed by Acts 1841, c. 171. They may be enter- 
ed into before the district court, conditioned 
to enter and prosecute an appeal made to 
this court. Longley v, Vose, 27 Me. (14 
Shep.) 179, 186, 187. 


A recognizance is a substitute for the 
custody of the principal. A recognizance is 
an acknowledgment of a debt, and, when 
filed in a court of record, is a matter of rec- 
ord. Gildersleeve v. People, 9 N. Y. Leg. 
Obs. 18, 22. 


A recognizance is not a judgment, but a 
contract of record, and when sanctioned, in 
its creation, by both magistrate and court 
having competent jurisdiction, it cannot be 
impeached. State v. Daily, 14 Ohio, 91, 97. 


RECOGNIZANCE 


A recognizance is incident and attendant 
on a suit or prosecution taken to secure some 
duty previously existing. The duty must 
have existed by law, and, if the recognizance 
requires more than the law required, it is 
void. State Treasurer v. Seaver, 7 Vt. 480, 
485. 


A recognizance, taken by an examining 
magistrate and signed by all the obligors, 
is sufficient, and will bind ail, whether their 
names are entered in the body of the bond 
or not, provided it complies with the law in 
other respects. Holmes v. State, 22 N. W. 
232, 234, 17 Neb. 73. 


In Town of New Haven v. Rogers, 32 
Conn. 221, a recognizance is defined to be 
an obligation of record. In this it is not 
intended to assert that it is a record in the 
highest sense, as when we say of a record 
that it imports absolute verity. It is not 
the record of a judgment, not being the re- 
sult or conclusion of a judicial proceeding. 
Gregory v. Sherman, 44 Conn. 466, 471. 


The manner of taking a recognizance 1s 
that the magistrate repeats to the recognizors 
the obligation into which they are to enter 
and the condition of it, at large, and asks 
them if they are content. He makes a short 
memorandum, which it is not necessary that 
they should sign, although a custom has 
lately taken place for the recognizors to sign 
their names. From this short memorandum 
the magistrate may afterwards draw up the 
recognizance in full form and certify it to 
the court. This is the most regular and prop- 
er proceeding, but the general and almost 
universal practice is to certify the original, 
or a copy of the short memorandum. It is 
sufficient if these entries contain substance 
capable of being worked into form; and a 
memorandum which contained the sum in 
which the recognizors were bound, the nature 
of the condition, the title of the action, and 
the crime with which defendant was char- 
ged, was sufficient. Commonwealth v. Em- 
ery (Pa.) 2 Bin. 431, 434, 435. 


In almost all cases of recognizance in 
criminal prosecutions, the most important 
Matter has been the securing of the appear- 
ance of the party to answer at the term of 
the higher court which has jurisdiction of 
the offense complained of. But it is equally 
true that the recognizance to keep the peace 
has also been long known. State v. Walker, 
56 N. H. 176, 178. 


To make a good recognizance or obliga- 
tion the form prescribed must be pursued. 
Therefore they may not be acknowledged 
before any other person besides the person 
appointed by the statute, and the substan- 
tial forms in the statute are to be observed. 
This is apparent from the significance of 
the words; it being an obligation of record 
entered into before a court or officer duly 
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authorized for that purpose. Hence, where 
a statute requires that a recognizance of 
special bail may be taken before any justice 
of the Supreme Court, or any circuit court, 
circuit court commissioner, or clerk of any 
court of record, a recognizance taken before 
a notary public is a mere nullity. Clink v. 
Muskegon Circuit Judge, 25 N. W. 175, 176, 
58 Mich. 242. 


Acknowledgment and enrollment. 


Although enrollment is necessary to the 
validity ef a recognizance, yet it binds the 
lands at common law from the time of the 
caption; for it is the acknowledgment that 
gives a recognizance its force as a record, 
and the enrollment is for the safe custody 
and the notifying of it to others. State v. 
Dowd, 43 N. H. 454, 455. 


A recognizance is defined in Pasch. Dig. 
art. 2727, as “an undertaking entered into 
before the supreme or district court by 
the defendant to a criminal action and his 
sureties, by which they bind themselves re- 
spectively in a sum fixed by the court that 
the defendant will appear for trial before 
the proper court upon the accusation pre- 
ferred against him.” An instrument in the 
form prescribed for a recognizance, but 
which, instead of being taken in open court 
and made matter of record, was signed by 
the obligors, approved by the judge, and 
filed by the clerk, is not a recognizance. 
Jones v. State, 1 Tex. App. 485, 486. 


A recognizance, which Bouvier defines 
as “an obligation of record entered into be- 
fore a court or officer duly authorized for 
that purpose, with a condition to do some 
act required by law, which is therein speci- 
tied,” to be valid and binding, must be taken 
before a court or officer duly authorized, and 
if taken before one justice of the peace, 
where the statute requires two, it is void. 
People v. Cook, 68 III. App. 202, 203, 204. 


As bond. 
“Recognizance” is synonymous with 
“bond.” Cuddleback v. Parks (Iowa) 2 G. 


Greene, 148, 150. 


A recognizance is a bond, in the strict 
sense of the word, and therefore a corpo- 
ration authorized by statute to become a 
surety on bonds may become a surety on a 
recognizance. Lovejoy v. Isbell, 40 Atl. 531, 
532, 70 Conn. 557. 


A recognizance issued on an applica- 
tion for an injunction is an obligation of 
record, acknowledged before some court or 
person duly authorized to take such acknowl- 
edgment, conditioned to do some particula? 
act, and such recognizance is a bond. 
Miller v. Cross, 48 Atl. 213, 214, 73 Conn. 
538. 


RECOGNIZANCE 


Wherever the word “bail” is used with | 


reference to the security given by the de- 
fendant in a criminal proceeding; it is in- 
tended to apply as well to recognizances as 
to bail bonds. Code Cr. Proc. Tex. 1896, 
art. 307. 


Under Gen. St. 1902, § 821, providing 
that the authority signing a writ of error 
shall before its issue take good and sufficient 
bond, with surety, that the plaintiff in error 
shai prosecute his suit to effect, the certifi- 
ente of the giving of the security is not 
defective because denominating such securi- 
ty a “recognizance,” instead of a “bond”; it 
being held that a recognizance is a bond 
within the meaning of the statute. Vincent 
v. Mutual Reserve Fund Life Ass'n, 55 Atl. 
177, 178, 75 Conn. 650. 


Bond distinguished. 


The only material respect in which a 
recognizance differs from a bond is that 
an ordinary bond is the creation of an origi- 
nal debt or an obligation de novo, while a 
recognizance is the acknowledgment of a 
former debt of record. Lawton v. State, 5 
Tex. 270, 271; Irwin v. State, 6 N. W. 370, 
10 Neb. 325. 


A recognizance differs from a bond in 
this: that while the latter, which is attested 
by the signature and seal of the obligor, 
creates a fresh or new obligation, the for- 
mer is an acknowledgment or record of an al- 
ready existing debt. But the principal dif- 
ference lies in the fact that a recognizance 
is a matter of record in the nature of a con- 
ditional judgment, and is proceeded upon 
by scire facias or summons. Fahey v. Peo- 
ple, 46 Pac. 836, 838, 8 Colo. App. 553; State 
v. Crippen, 1 Ohio St. 399, 401; People v. 
Barrett, 67 N. E. 23, 27, 202 III. 287, 63 L. 
R. A. 82, 95 Am. St. Rep. 230. 


A recognizance is more than an ordinary 
bond. It can be treated and enforced as a 
judgment, and its name, “recognizance,” 
that is to say, acknowledgment, shows the 
importance of the acknowledgment before a 
proper officer. Heyward v. United States 
(U. S.) 87 Fed. 764. 765. 


There is a difference between a recog- 
nizance and a bond. Webster says: “A 
recognizance differs from a bond, being wit- 
nessed by the record only, and not by the 
party’s seal.“ He defines a bond to be, in 
law, a writing under seal, by which a per- 
son binds himself, his heirs, executors, and 
administrators. It is questionable whether 
authority to require a recognizance confers 
power to require a bond. Comfort v. Kit- 
tle, 46 N. W. 988, 989, 81 Iowa, 179. 


The principal difference between a bail 
bond and a recognizance lies in the fact that 
a recognizance is a matter of record in the 
nature of a conditional judgment, and is 
proceeded upon by scire facias, while a 
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bond is but an evidence of debt, for the 
recovery of which an action must be 
brought. A bail bond is taken out of court 
in vacation, and a recognizance is taken in 
open court, in which the cognizors confessed 
judgment, to be levied on their property in 
case the principal makes default in his ap- 
pearance. Cole v. Warner, 23 S W. 110, 
111, 93 Tenn. (9 Pickle) 155. 


There are two methods of taking bail, 
by recognizance and by bond. In some re 
spects a recognizance is very similar to 
a bond. It is defined to be an obligation of 
record, which a man enters into before some 
court of record, or magistrate duly author- 
ized, binding himself under penalty to do 
some particular act. A bond, or, as it is 
commonly called, a bail bond, is also an ob- 
ligation, but under seal, signed by the party 
giving the same, with one or more sureties, 
under a penalty conditioned to do some par- 
ticular act. The chief distinction between 
the two methods of bailing it that the for- 
mer is an acknowledgment on record of a 
debt already due, while the latter is a crea- 
tion of a new debt not of record. A law pro- 
viding for a bail bond in criminal cases is 
different from a law providing for a recog- 
nizance in such cases, but is neither re- 
pugnant to nor inconsistent with it, but is 
merely cumulative. Swan v. United States, 
9 Pac. 931, 935, 936, 3 Wyo. 151. 


As a conditional judgment. 


A recognizance is a debt of record, and 
is of the nature of a conditional judgment, 
which the recorded default makes absolute, 
subject only to such matters of legal avoid- 
ance as may be shown by plea, or such mat- 
ters of relief as may induce the court to 
remit or mitigate the forfeiture. State v. 
Warren, 17 Tex. 283, 288. 


At common law it was essential to the 
validity of a recognizance that it be en- 
tered into before the court or officer au- 
thorized to take the same. It was not 
signed, but was simply spread upon the rec- 
ord; and the parties sought to be charged 
thereby were informed as to its terms and 
conditions, to which they orally assented, 
and the record was in like manner made of 
that fact. This constituted it an obligation 
of record, and it amounted in reality to a 
conditional judgment. Kansas City v. Fa- 
gan, 46 Pac. 1009, 1010, 4 Kan. App. 796. 


A debt of record in the nature of a con- 
ditional judgment, with the recorded de 
fault, renders it an absolute judgment, sub- 
ject only to such matters of legal avoid- 
ance as may be shown by plea, or such mat- 
ters of relief as may induce the court to re- 
mit or mitigate the forfeiture. United States 
v. Winstead (U. S.) 12 Fed. 50, 51. 


A recognizance is a matter of record. 
It is in the nature of a judgment, and the 


RECOGNIZANCE 


process upon it, whether scire facias or sum- 
mons, is for the purpose of carrying it into 
execution, and is rather judicial than origi- 
nal. It is no further to be reckoned an origi- 
nal suit than that the defendant has a right 
to plead to it. It is founded in a recog- 
nizance, and must be considered as flow- 
ing from it and partaking of its nature, 
and when final judgment shall be given the 
whole is to be taken as one record. Under 
act Cong. Sept. 24, 1789, § 12, providing 
that if a suit be commenced in any state 
court against an alien, etc., and the matter 
in dispute exceed the sum or value of $500, 
exclusive of costs, on a petition of defend- 
ant and a tender of bail to appear in the 
Circuit Court, etc., it shall be the duty of 
the state court to accept the surety and pro- 
ceed no further in the case, etc., an action on 
a recognizance for good behavior is not re- 
movable to a Circuit Court on the ground 
that the defendant is an alien, as the juris- 
diction of the Circuit Court is confined to 
actions of a civil nature against aliens, and 
does not extend to those of a criminal na- 
ture. The recognizance was taken to pre 
vent criminal action against the defendant 
for violation of the peace, order, and tran- 
quility of society, and it is evidently of a 
criminal nature. Respublica v. Cobbet, 8 
U. S. (3 Dall.) 467, 475, 1 L. Ed. 683. 


As contract or obligation. 
See “Contract”; “Obligation.” 


As a debt. 
See Debt.“ 


Judgment nisi distinguished. 


A recognizance duly entered into is a 
debt of record, and the object of a scire 
facias is to notify the cognizor to show cause 
why the cognizee should not have execution. 
It is in the nature of a conditional judg- 
ment, and a recorded default makes it ab- 
solute, subject only to such matters of legal 
avoidance as may be shown by plea, or such 
matters of relief as may induce the court to 
remit or mitigate the forfeiture. On the 
other hand, a judgment nisi is one that is to 
be valid unless something else should be 
done within a given time to defeat it. When 
a witness is duly summoned to appear at 
court, and fails to do so, a judgment nisi 
may be entered for the penalty imposed by 
law for such failure, and upon being served 
with a scire facias he may show cause at a 
future day why the judgment nisi should 
not be made absolute. Therefore the entry 
of a judgment nisi upon a forfeited recog- 
nizance is irregular. United States v. Win- 
ttead (U. S.) 12 Fed. 50, 51. 


As existing till judgment. 
The recognizance for a prisoner’s appear- 
tace is an inseparable part of the proceedings 
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against him, and is a means in the hands of 
the court to bring him in. It cannot cease 
to be a part of the case until there is a 
final judgment in the county court. Before 
that time the judgment of forfeiture may be 
stricken off by the production of the ac- 
cused by the surety, or the court may chan- 
cer the bonds if the circumstances of the case 
should require such action. State v. Dwyer, 
39 Atl. 629, 630, 70 Vt. 96. 


Memorandum for costs. 


“Recognizance,” as used in Rev. St. $ 
2090, providing that no attorney practicing 
in the state shall be taken as bail or securi- 
ty on an “undertaking, bond or recogni- 
zance,” does not include a memorandum on a 
justice’s docket, required by Rev. St. §§ 3782, 
3783, to be signed by sureties for costs in an 
action. Stark v. Small, 39 N. W. 359, 72 
Wis. 215. 


As process or record. 
See “Process”; “Record.” 


RECOGNIZE. 


The word “recognize,” according to the 
best lexicographers, signifies to admit; to 
acknowledge something existing before. 
Leak v. Bear, 80 N. C. 271, 273. 


RECOGNITION. OF BELLIGERENCY. 


Recognition of belligerency is an accord- 
ance by a foreign government of belligerent 
rights to another mass or body of people 
engaged in civil war, by which such people 
are granted the rights of civilized warfare 
and assume the burdens thereof. The recog- 
nition of belligerency may be express, as by 
proclamation; or implied, by acts of war, 
such as blockade; or tacit, by acquiescence 
in the exercise of belligerent rights. A re- 
fusal to acquiesce in the decree of a foreign 
state closing its own ports to commerce by a 
municipal decree, such ports being in posses- 
sion of armed rebels, unless such decree were 
also supported by an effective blockade, is a 
recognition by implication of a state of war 
and of mutual belligerent rights suffleient 
to prevent subsequent condemnation of a 
rebel vessel as a prize. United States v. The 
Ambrose Light (U. S.) 25 Fed. 408, 412. 


RECOGNIZING. 


The act of recognizing, in order to give 
to a party an appeal from the judgment of a 
justice of the peace in a civil action, is per- 
formed by assenting to the words of the 
magistrate to the effect that the sureties ac- 
knowledge themselves to be indebted to the 
other party in a specified sum, to be paid if 
the party appealing fails to enter and prose- 
cute his appeal, A brief minute of the 


RECOLLECT 


transaction is entered on the record, in or- 
der that a more full memorandum may be 
prepared when it is wanted. This memo- 
randum is not itself the recognizance, al- 
though it is not infrequently so called. Mar- 
tin v. Campbell, 120 Mass. 126, 128. 


RECOLLECT. 


An affirmation in an answer that the 
defendant does not recollect having done an 
act means that he does not remember having 
done it, and is not tantamount to a direct 
and unequivocal denial, nor to a declaration 
that he does not believe he did it. Talbot 
v. Sebree’s Heirs, 31 Ky. (1 Dana) 56. 


RECOLLECTION. 


Discovery distinguished, see Discov- 
ery.” 


RECOMMENCE. 


“Recommence,” as used in an agree- 
ment to surrender a note without payment if 
a person sbould within a certain time re- 
commence the baking or selling of bread ata 
certain place, in the best lexicography as 
well as in common conversation, is consid- 
ered as synonymous with the expression 
“begin anew”; and, preserving the order of 
the ideas specified, the word is of the same 
signification as the term “again begin.“ 
Lines v. Flagg, 4 Conn. 581, 587. 


RECOMMEND. 


“Recommended,” as used in a city char- 
ter providing that the board of docks, after 
receiving notice of an application for land 
under water by a riparian owner, sball de- 
termine whether the granting of the same 
wil] conflict with the rights of the city, or 
be otherwise injurious to the public interest 
of the city, and report its conclusions to the 
commissioners of the land office, who shall 
insert such terms and conditions in the grant 
recommended by the board of docks as will 
protect the public interests of the city in re- 
spect to navigation and commerce, does not 
require absolutely that such terms and con- 
ditions be inserted in the grant. Webster 
says: “To recommend is to commend to the 
favorable notice of another; to commit to 
another’s care, confidence, or acceptance with 
favoring representations; to put in a favora- 
ble light before any one; to bestow com- 
mendation on.” People v. Woodruff, 60 N. E. 
28, 30, 166 N. T. 453. 


“Recommend,” as used in a verdict de- 
claring that the jury find defendant guilty 
and recommend his sentence to imprison- 
ment for 20 years, etc., should be construed 
as a sufficient declaration of the exercise of 
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discretion by the jury, in fixing the period 
of imprisonment, to authorize judgment on 
the verdict. Lewis v. State, 51 Ala. 1, 4. 


In will. 


“Recommend,” as used in a will, where 
testator makes an absolute gift of property, 
recommending it to be used in a certain way, 
is sutticient to raise a trust, where the sub- 
ject and object of the trust are sufficiently 
certain. Major v. Herndon, 78 Ky. 123. 129; 
Malim v. Keighley, 2 Ves. Jr. 333, 335. 


“Recommend,” as used in a will giv- 
ing property to testator’s nephew and reciting 
that I “recommend my nephew to leave the 
property, after his own death and the death 
of his wife, to his son and his children or 
descendants, and in default of sucb to Har- 
vard College,“ should be construed only as 
advice, and not as obligatory. In re Whit- 
comb's Estate, 24 Pac. 1028, 86 Cal. 265. 
See, also, Eberhardt v. Perolin, 48 N. J. Eq 
(3 Dick.) 592, 23 Atl. 501. 


RECOMMENDATION. 
See “Letter of Recommendation.” 


“Recommendation,” as used in Act 
March 6, 1877, as amended by Act March 5, 
1879, prohibiting the sale of vinous or alco- 
holic liquors, except for medical, chemical, or 
sacramental purposes, on a prescription or 
recommendation of a graduated physician, 
or a regular practitioner of medicine, who 
has taken the oath prescribed, is substantially 
the same as prescription, Thompson v. State, 
37 Ark. 408, 410. 


RE COMMIT. 


The words “recommit” and “imprison,” 
as used in Rev. St. c. 158, § 32, providing 
that any person recommitting or imprisoning 
any person who shall have been discharged 
on habeas corpus shall be guilty of a mis- 
demeanor, refer to courts and magistrates, 
and imply some judicial or ministerial act 
on their part, and do not extend to proceed- 
ings between parents for the custody of an 
infant child. Beyer v. Vanderkuhlen, 4 N. 
W. 354, 355, 48 Wis. 320. 


RECONCILE. 


Harmonize distinguished, see Harmo- 
nize.” 


RECONSIDER. 


“Reconsider,” as used in 2 Gen. St. p. 
2143, § 107, providing that, upon the return 
by the mayor of a vetoed ordinance with bis 
objections, the aldermen shall at their regu- 
lar meeting order the objection entered on 
the journal, after which they shall proceed 
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to reconsider the same, means the taking “Reconstruction” is but a form of con- 
up of the matter and discussing it. The struction, a construction again of what had 
word “reconsider” is not given the artificial | first been constructed; and hence a statute 
meaning which it may have acquired in strict | authorizing aid for the construction of rail- 
parliamentary proceedings, but only the ordi- roads will be construed to provide also for 
nary meaning, which is to think or consider | aid in the reconstruction of railroads. Bell 
the matter over again, for the purpose of v. Maish, 86 N. E. 358, 359, 137 Ind. 226. 
passing upon the matter on such second con- 
sideration. Oakley v. Atlantic City, 44 Atl. As construct on new site. 
651, 652, 63 N. J. Law, 127; Lake v. Ocean “Reconstruct,” as used in a contract to 
City, 41 Atl. 427, 428, 62 N. J. Law, 160. remove a school building from where it stood 
and to reconstruct and rebuild it on a new 
As a repeal. site, so that it should be in suitable and 
A resolution adopted by the city council Proper condition for school purposes, means 
that a certain ordinance theretofore enacted to rebuild, and rebuild means to build up 
“be reconsidered” does not amount to a re- again, to build or construct after having been 
peal of such ordinance. Ashton v. City of demolished. Cent. Dict. The meaning of 
Rochester, 14 N. Y. Supp. 855, 858, 60 Hun, | the term is not restricted to the erection of a 
372. new building on the site of an old one, so 
that, notwithstanding the schoolhouse was 
blown down by a storm, it remained possible 
to reconstruct and rebuild it on the new 
school site, and thus perform the contract, 
not only substantially, but strictly and ex- 
sideration that which has been passed or 2¢tly. Board of Education of Bath Tp. v. 
acted on previously. People v. Delaware | Townsend, 59 N. E. 223, 224, 63 Ohio St. 


County Sup'rs, 63 N. Y. Supp. 317, 319, 48 514, 52 L. R. A. 808. 


App. Div. 428. 
N Repair distinguished. 
“Reconstruct” is not equivalent to “re- 


RECONSTRUCT—RECONSTRUCTION. pair.” Contas v. City of Bradford, 55 Atl. 
989, 990, 206 Pa. 291. 
“Reconstruct” means to construct again; 


to rebuild; to form again or renew. Contas 
v. City of Bradford, 55 Atl. 989, 990, 206 Pa. 
291; Farraher v. Keokuk, 111 Iowa, 310, 313, 
82 N. W. 773. 


RECONSIDERATION. 


Reconsideration, in parliamentary law, 
is defined to be taking up for renewed con- ; 


——— 


To reconstruct is to construct or build 
again; so that under an obligation to re- 
pair one cannot be compelled to reconstruct. 
Western Paving & Supply Co. v. Citizens’ 
St. Ry. Co., 26 N. E. 188, 191, 128 Ind. 525, 
10 L. R. A. 770, 25 Am. St. Rep. 462 (citing 
State ex rel. Kansas City v. Corrigan Con- 
sol. St. Ry. Co., 85 Mo. 263, 55 Am. Rep. 
361); Farraher v. City of Keokuk, 82 N. W. 
773, 774, 111 Iowa, 310. 


| 

To reconstruct means to construct again, 
or to rebuild; and where an ordinance grant- 
ing to a street railway the right to use the 
streets on condition that it should “recon- 
struct the said streets with the same kind of 
material used by the borough on the re- 
maining portions of the streets,” the com- While the grounds for a distinction be- 
pany complied with the ordinance by re-| tween reconstruction and repair of a patent- 
constructing the street, which was then ed article would probably differ in a case 
macadamized, with the same material used | relating to an article embodying an inven- 
on the remaining portion, and was not lia- tive conception and in a case relating to the 
ble to part of the expense of a pavement | same article after the expiration of the pat- 
with Belgian blocks, subsequently made by ent, when it has become a mere article of 


the borough. Norristown v. Norristown Pass. | manufacture, this would not alter the con- 
Ry. Co., 9 Pa. Co. Ct. R. 98, 100. clusion that one who buys burned-out elec- 


tric lamps and filaments, and repairs them, 

A building is properly said to be recon- j| inserting new filaments, reconstructs, and 

structed when it is rebuilt or restored to its | not: merely repairs, such lamps. General 

original condition after having been wholly | Electric Co. v. Re New Lamp Co. (U. S.) 121 
or partially demolished. Vincent v. Frelich, 


Fed. 164, 165. 
23 South. 373, 375, 50 La. Ann. 378, 69 Am. 
St. Rep. 436. Where a pavement was taken up, the 


grade changed, and new sand was used, and 
Reconstruction is the act of construct- | part of the bricks used in relaying were new 
ing again, and it has such meaning in the 


ones, there was a reconstruction, and not 
rule that a purchaser may repair, but not a repair, of the pavement, within Ky. St. $ 
reconstruct or reproduce, a patented device | 2835, providing that the cost of reconstruc- 
or machine. Goodyear Shoe Machinery Co. 


tion of sidewalks shall be apportioned to the 
v. Jackson (U. S.) 112 Fed. 146, 150, 50 C. O. front foot of the adjoining property. Web- 
A. 159, 55 L. R. A. 692, 


ster defines repair,“ as follows: “To restore 
7 Wos. & P.—11 
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to a sound or good state after decay, injury, 
dilapidation, or partial destruction, as to re- 
pair a house, a wall, or a ship.” He defines 
“reconstruction” ag follows: To construct 
again; to rebuild.” In the use of “recon- 
struction,” the Legislature meant to rebuild, 
to construct again. The mere fact that some 
of the old material was used does not deprive 
the work of its proper designation. If a 
brick house was entirely torn down, and no 
brick was used in its rebuilding except those 
that had formerly been in the walis, we 
should say that it was reconstructed or re- 
built Levi v. Coyne (Ky.) 57 S. W. 790, 
791. 


RE CONVENTION. 


A plea in reconvention is in effect a suit 
against the plaintiff, and the county court 
has no jurisdiction over a claim so pleaded, 
when in excess of the amount over which 
that court has jurisdiction. Gimbel v. Gom- 
precht, 35 S. W. 470, 89 Tex. 497; Howard 
Iron Works v. Buffalo Elevating Co., 81 N. Y. 
Supp. 452, 459, 81 App. Div. 386. 


A plea in reconvention is treated as a 
suit by the defendant against the plaintiff 
upon the cause of action set up in the an- 
swer. Jefferson Lumber Co. v. Williams, 5 
S. W. 672, 678, 68 Tex. 659. 


“Reconvention,” as the term is used in 
practice in Texas, means a cross-demand 
which is more extensive in its nature than 
set-off or recoupment. Pacific Exp. Co. v. 
Malin, 10 Sup. Ot. 166, 167, 132 U. S. 531, 
33 L. Ed. 450. 


In order to sustain a plea in reconven- 
tion, the damages must arise out of the same 
transaction which affords the ground of suit. 

Hansen v. Yturria (Tex.) 48 S. W. 797. 


A re conventional demand is one that a 
defendant in a suit is permitted by a courtesy 
of the law to ingraft on the main action, 
though it is requisite, when the parties re- 
side within the same jurisdiction, that the 
demand in reconvention should be necessari- 
ly connected with and incidental] to the prin- 
cipal demand. Suberville v. Adams, 16 
South. 652, 653, 47 La. Ann. 68. 


RECORD. 


See “Actual Record”; “Bilateral Record“; 
“Books of Record”; “Court of Rec- 
ord”; “Court Not of Record”; “Debt 
of Record”; “Duly Recorded”; “Final 
Record”; “Judicial Record”; “Matter 
of Record”; Mortgagee of Record“; 
“Obligation of Record’; Of Record”; 
“Public Record”; “Tax Record”; Ti- 
tle of Record.” 


At common law a record signifies a roll 
ef parchment on which the proceedings and 
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transactions of the court are entered or 
drawn up by its officers, and which is then 
deposited in its treasury “in perpetuam rei 
memoriam.” Hahn v. Kelly, 34 Cal. 391, 422, 
94 Am. Dec. 742 (citing 3 Steph. Comm. 583; 
3 Bl. Comm. 24). But in the United States 
paper has universally supplanted parchment 
as the material for the record. Nugent v. 
Powell (Wyo.) 33 Pac. 23, 25. 


In the language of Lord Coke, records“ 
are memorials or remembrances in rolls or 
parchments of the proceedings and acts of a 
court of justice, which hath power to hold 
plea according to the course of the common 
law, and are of such incontrollable credit 
and verity that they admit no averment, plea, 
or proof to the contrary. O’Connell v. Hotch- 
kiss, 44 Conn. 51, 53; Planters’ & Mechanics’ 
Bank v. Chipley, Ga. Dec. 50, 51, pt. 1; Da- 
vidson v. Murphy, 13 Conn. 213, 217; Evans 
v. Tatem (Pa.) 9 Serg. & R. 252, 261, 11 Am. 
Dec. 717; Field v. Gibbs (U. S.) 15 Fed. 
Cas. 15, 16. The principle on which the law 
regards records as of such absolute verity 
that they cannot be contradicted is obvious. 
They are memorials of the end of strife, 
when a dispute has been settled by the judg- 
ment of the court. If it were otherwise it 
would be difficult to see where litigation 
would end. Davies v. Pettit, 11 Ark. 349, 
355. 


At common law a record signified a roll 
of parchment on which the proceedings and 
transactions of a court were entered or 
drawn up by its officers, and which was then 
deposited in its treasury “in perpetuam rei 
memoriam.“ Such rolls were termed the 
“records of the court,“ and were of such high 
and supereminent authority that their truth 
could not be called in question. St. Croix 
Lumber Co. v. Pennington, 11 N. W. 497, 498, 
2 Dak. 467; Planters’ & Mechanics’ Bank of 
Columbus v. Chipley, Ga. Dec. 50, 51, pt. 1; 
Murrah v. State, 51 Miss. 652, 656; Bellas 
v. McCarty (Pa.) 10 Watts, 13, 24; Adair's 
Adm’r v. Roger's Adm’r (Ohio) Wright, 428, 
429. 


A record is substantially a written his- 
tory of the proceedings from the beginning 
to the end of the case. A matter of record 
can be made so merely by inserting it in the 
record. The best definition of the common- 
law record in a criminal case under the Amer- 
ican practice is found in McKinney v. Peo- 
ple, 7 Ill. (2 Gilm.) 552, where it is said 
that in a criminal case, after the caption, 
stating the time and place of holding the 
court, the record should consist of the indict- 
ment, properly indorsed, as found by the 
grand jury, the arraignment of the accused, 
his plea, the impaneling of the jury, verdict 
and judgment of the court. United States 
v. Taylor, 13 Sup. Ct. 479, 480, 147 U. S. 695, 
37 L. Ed. 335. 


Records are intended to serve as eyvi- 
dence of something written, said, or done, 


R RECORD 


and are not kept to gratify the curious or 
suspicious. Owens v. Woolridge, 22 Pa. Co. 
Ct. Rep. 237, 240. 


The term “records,” as used im a provi- 
sion of the Code providing for the admission 
in evidence of transcribed copies of records 
of any of the counties of the state, shall be 
construed to mean any records of county, 
common-law, circuit, criminal, or chancery 
court, the register’s books, the surveyor’s and 
entry taker’s books, and all other public rec- 
ords required by law to be kept in the several 
courts of this state. Shannon's Code Tenn. 
1896, § 3793. 


A record is a memorial of a court of jus- 
tice, which the law deems authentic above 
all contradiction. Austin v. Rodman, 8 N. O. 
71, 75. 


The word record“ shall, in the chapter 
relating to the public records, mean any writ- 
ten or printed book, paper, map, or plan. 
Rev. Laws Mass. 1902, p. 441, e. 35, § 5. 


A record is constituted of the pleadings, 
the acts of the parties in court, and the acts 
and doings of the jury and court thereon. 
If advantage is sought of any extrinsic mat- 
ter which occurs at the trial of an action, or 
in the course of proceeding, it must be put 
into the record as a fact or be stated in an 
exception, and not left to be collected by the 
court on appeal from the evidence. State v. 
Godwin, 27 N. C. 401, 408, 44 Am. Dec. 42. 


A record states the matters of fact which 
occur in court. Only that court in which 
they occur can know what they are. If the 
clerk makes a slip in drawing it up defective- 
ly, or does it falsely, as by inserting a dif- 
ferent sum, that the court, the whole rec 
ord being still with them, may have it prop- 
erly enrolled by reference to the first note 
of it, is a proposition which is proved by the 
stating of it. State v. Cherry, 13 N. C. 550, 
554. 


Records are the memorials or proceed- 
ings of the Legislature and of the king’s 
courts of justice. Lusher v. Scites, 4 W. Va. 
15 (citing Phillips on Evidence, col. 1, p. 


A record is said to be a history of the 
most material proceedings in a cause, con- 
taining the pleadings, continuances, and 
whatever further proceedings have been had. 
Superintendents of Poor of Tompkins Coun- 
ty v. Smith (N. Y.) 11 Wend. 181, 182 (citing 
3 Bl. Comm. 317). 


The record proper ordinarily embraces 
the original writ, the pleadings, and the en- 
try of verdict and judgment. Bell v. Eddy, 
51 S. W. 959, 960, 2 Ind. T. 312 (citing 
Thomp. Trials). 


The “record of a judgment,” at common 
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this Included as well the pleadings, process, 
etc., as “signing the judgment.” Steph. PL 
24 et seq. Under our practice, while the 
pleadings, process, etc., are not, as at com- 
mon law, required to be copied on a parch- 
ment roll, or on the record book in which 
final judgment ts entered, they are required 
to be filed in the office of the clerk; and when 
a copy of the record of a judgment is requlr- 
ed for the purpose of bringing the case by 
appeal or writ of error into this court, or 
bring suit upon it in another state, or as ev- 
idence in an issue of nul tiel record, or to 
establish a former adjudication of the same 
subject-matter between the same parties, 
and, indeed, in all cases where it is essential 
to have a complete record of the judgment, 
the pleadings and process are an indispensa- 
ble part of it, and the general rule is that, 
where the copy of the record of a judgment 
is required, it must be of the whole record, 
so that the court may determine the legal 
effect of the whole of it, which may be quite 
different from that of a part. Vail v. Igle 
hart, 69 III. 332, 334. 


A record, in judicial proceedings, is a 
precise history of the suit from its com- 
mencement to its termination, including the 
conclusion of law thereon, drawn up by the 
proper officer for the purpose of perpetuating 
the exact state of facts. State v. Anders, 68 
Pac. 668, 64 Kan. 742; Davidson v. Murphy, 
13 Conn. 213, 217; Smith v. Jewell, 42 Atl. 
657, 659, 71 Conn. 473. 


The record of a suit embraces the suc- 
cessive judicial steps which have been taken 
and are necessary to show jurisdiction and 
regularity of procedure—the process, writ, or 
summons, with proof of service; the plead- 
ings, minutes of trial, verdict, and judgment; 
and also ancillary and interlocutory pro- 
ceedings, entering into and supporting the ac- 
tion. Wilkinson v. Delaware, L. & W. Ry. 
Co. (U. S.) 23 Fed. 562, 564 (citing 2 Abb. 
Law Dict. 388). 


The record of a court contains only those 
things which are essential to a valid pro- 
ceeding, sucb as the nature of the issue, the 
presence of a judge, and, in respect to a ju- 
ry, that it was of the proper number of prop- 
er men, properly qualified and returned by 
the proper officer. Clifford v. Hudson Coun- 
ty Court of Oyer and Terminer, 39 Atl. 909. 
61 N. J. Law, 493. 


A record is an entire thing. It is com- 
posed generally of an orderly and methodical 
history of what has transpired in a cause in 
the court whose acts it is designed to per- 
petuate. It is an engrossment, rather than 
a copy, of those documents which properly 
constitute a record, eschewing all foreign 
and superfluous matter. Kirby v. Cannon, 9 
Ind. 371, 374. 


A record of a court has a fixed judicial 


law, was known as the “judgment roll,” and, meaning, and certain requisites are essen- 
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tial to give to it a character which the term 
implies, and it is in such a sense that the 
word is used in Rev. St. c. 98, 5 52, provid- 
ing that the records of any court of any 
state shall be admissible in evidence in all 
cases when duly authenticated. Ordway v. 
Conroe, 4 Wis. 45, 50. 


A record is the history of the cause from 
its commencement, or issuing of the writ, 
until final judgment is rendered. Prac. Act, 
$ 101, defines a record as follows: That the 
clerk of each court shall in vacation make a 
complete record of the writ, recognizance of 
bail, pleadings, orders and judgments or de- 
crees in each cause finally determined at the 
preceding term.” 


of court requiring such indorsement appear- 
ing in the minutes of the proceedings, is not 
a part of the record. Noble v. Shearer, 6 
Ohio (7 Ham.) 426, 427, pt. 1. 


A record is something which is proved 
by its mere production and inspection, wheth- 
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judgment rests, and it cannot exist partly In 
writing and partly in parol. Its allegations 
and facts are not the subject of contradic- 
tion. Sayles v. Briggs, 45 Mass. (4 Mete.) 
421, 423. 


Books of corporation. 


Under Gen. St. c. 86, § 78 (Rev. Laws, § 
3269), giving a stockholder an action against 
the clerk or recording officer of a corporation 
for willfully neglecting or refusing to exhib- 
it certain records to such stockholder, the 
stock ledger and transfer books of a corpo- 
ration, kept in the usual manner, are such 
records; for they contain a record of the 
name of each owner of the capital stock, and 
the number and description of the shares of 
such owner, in accordance with the provi- 
sions of Gen. St. c. 86, § 9, requiring every 
corporation to make and keep a record of its 
corporate doings, etc.—Lewis v. Brainerd, 53 
Vt. 510, 515. 


Bond. 


er of the original or of a copy, and nothing In Kentucky a bond is not a record. 


can be construed to be a part of it which saith d 7 
does not appear on the face of it to be such, | ae 1 th v. Rodes, 31 Ky. (1 Dana) 


without the aid of oral evidence, explana- 
tory of clerical errors which may have crept 5 
into such judicial proceedings, whether er- Olerk's certificate. 
rors of omission or errors of commission. A certificate of a clerk of court upon a 
This principle applies with peculiar force to Tecognſzance, showing it to have been filed 
bills of exceptions, around the execution of before the suit was commenced thereon, is a 
which the law has seen fit to place so many sufficient record. The recognizance itself, 
exacting safeguards. Pearce v. Clements, 73 being put upon the files of the court, was a 
Ala. 256. 258. ‘record, within the meaning of the law, though 
j | not extended on the book of records, and 
A record has been defined to be “a me-' shows upon its face the cause, the caption, 
morial or remembrance in rolls of parchment and the jurisdiction of the justice; and 
of the proceedings and acts of a court of jus- where the appellant had neglected to furnish 
tice which has power to hold plea, according copies of the papers necessary to make up 
to the course of the common law, of real an extended record, the clerk’s docket, show- 
and mixed actions,” etc. Co. Litt. 260a. In ing an entry of the amount of the debt and 
course of time rolls of parchment fell into costs recovered, may be admitted as a rec- 
disuse, and the usage sprang up of keeping ord of the judgment, although the time has 
the memorial or remembrance of the pro- elapsed within which the papers can be filed, 


ceedings in a book. which was finally desig- 
nated as the “minute book.” 
of the court keeps a brief account of the pro- 
ceedings of the court, but such account is 
never verified or attested by the signature 
of the judge. It is not, however, the only 
form of preserving a memorial or remem- 
brance of the proceedings and acts of a court, 
nor is it the most satisfactory and trust- 
worthy, because it rests entirely on the intel- 
ligence and fidelity of the clerk. An order 
bearing the signature or the initials of the 
presiding judge must necessarily be at all 
times more trustworthy. 
N. Y. Super. Ct. (11 Jones & S.) 523, 531. 


In it the clerk the record, as of the term when judgment 


In re Christern, 43 


to authorize the clerk to extend and complete 


was recovered. Leathers v. Cooley, 49 Me. 
337, 342. 


Deposition. 


„Record,“ as used in Judiciary Act 1875, 
§ 3 (18 Stat. 471), providing that the party 
applying for the removal of a cause from a 
state to a federal court must give a bond 
conditioned that he will enter in the Circuit 
Court on the first day of its next session a 
copy of the record in such suit, and in sec- 
tion 7, providing that further time is given 
in a certain contingency for so filing the 


A record is a memorial or history of ju- copy of record, must be construed as includ- 


dicial proceedings in a case commencing with ing the process, pleadings, etc., and deposi- 
the writ or complaint and terminating with | tions on file in the cause at the time of filing 
the judgment. A record, therefore, must be | the petition and bond for removal. Though, 
precise and clear, containing proof within technically speaking, a deposition may not be 
itself of every important fact on which the a part of the record, even in a suit in eq: 
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ulty, itis a part of the cause, upon which its; . The record proper ordinarily embraces 
direct determination may depend, and for the original writ, the pleadings, and the en- 
this purpose ought to be considered a part try of verdict and judgment. If error is es- 
of the record. What has been duly or regu- | tablished on the face of the record proper, it 
larly done in the cause up to the time of re- | may be corrected in a court of error, unless 
moval is & part of it, and ought not to be there are statutes changing the common-law 
separated from it on removal for trial in the | rule, without the necessity of a bill of ex- 
Circuit Court. At common law the term | ceptions. Whenever it is desired to present 
“record” does not include depositions or oth- for review in an appellate court a ruling of 
er evidence used in the trial of a case, unless | the trial court which does not appear upon 
they are made a part of the record by a bill the face of the record proper, an exception 
of exceptions. Miller v. Tobin (U. S.) 18 must be taken to the ruling at the time when 


red. 609, 611. it was made, and a bill of exceptions must 
be drawn up, embodying a statement of the 
Docket entries. ruling, and showing that an exception there- 


Where docket entries stand in the place | to was reserved at the time when the ruling 
of any other court record, and are recorded was made.” Severs v. Northern Trust Oo., 
by the court, which treats them as the rec- | 35 S. W. 232, 233, 1 Ind. T. 1 (quoting 2 
ord, they constitute a record within the mean- | Thomp. Trials, § 2771); Bell v. Eddy, 51 S. 
ing of the naturalization laws, requiring the | W. 959, 960, 2 Ind. T. 312. 
proceedings to be recorded by the clerk of 
the court. In re Coleman (U. S.) 6 Fed. Cas. Execution and recognizance. 
49, 57. An execution, when returned, is a rec- 
The docket is deemed to be a record of ord; and a recognizance, indorsed on the 
a case until a more extended one is made, execution and returned, is a record also. 
and the same rules of imported verity apply | Ingram v. Allen, 2 Ind. (2 Cart.) 166, 167. 
to the docket entries as to the completed | 


record; and when the record in the case has Fraudulent record. 

not been fully extended the docket entries | Where a town clerk copies a deed de- 
may be read to the jury in support of the livered to him to be recorded in a book 
allegation of a former conviction. State v. which has ceased to be a book for record- 
Simpson, 39 Atl. 286, 91 Me. 77. ing for a number of years, and does not in- 
sert the names in the alphabet, for the pur- 
pose of concealment and fraud, such deed 
is not recorded, within the meaning of the 
recording act, and is therefore no notice 
to subsequent purchasers or attaching cred- 
itors. Sawyer v. Adams, 8 Vt. 172, 175, 30 
Am. Dec. 459. 


An execution docket is a part of the rec 
ord. The discharge of a debt by levy and 
sale appears on that docket, and, if money 
is paid on execution and without a sale, that 
appears generally, if not always, on the ex- 
ecution docket. and on that docket the plain- 
tiff or his attorney writes the satisfaction. 


Appeal of Fricker (Pa.) 1 Watts, 393, 395. Index. 


Under Gen. St. c. 132, $ 2, requiring a 
mortgage of chattels to be recorded when 
possession of the property is not delivered 
to the mortgagee, and section 12, providing 
bas all the qualities of a judgment on a ver- that such mortgage shall not be valid against 


dict It imports absolute verity. Kostenba- any person except the mortgagor, ete., un- 


der v. Kuebler, 48 Atl. 972, 190 Pa. 246, 85 the town clerk to keep a book of records for 
Am. St. Rep. 783. i : ; 


personal mortgages, and to keep an alpha- 
betical index of the mortgagors and mort- 
gagees, which records and index shall be 

A record proper, by law, is a petition: open to public inspection, the index consti- 
and summons and all subsequent pleadings, | tutes no part of the record essential to the 
including the verdict and judgment. Excep— title, and the record of a chattel mortgage 
tions are strictly no part of the record, unless jg not invalidated by the failure of the town 
made so by being Incorporated in a bill of | clerk to index it. Chase v. Bennett, 58 N. 
exceptions. Bateson v. Clark, 37 Mo. 31, 31. H. 428, 429; Id., 59 N. H. 394. 


Entry of judgment under power. 


The record of the entry of a judgment by 
the prothonotary under a power contained in 
the instrument is a record of the court, and 


— — = 


Exceptions. 


A bill of exceptions, prepared, authenti- 
cated, and filed in accordance with Cr. Prac.| Judge's private memorandum. 
Act, §§ 433-438, becomes and constitutes a “Record,” as used in Rev. St. p. 208, e. 
portion of the record of the action in crim- 22, 5 69, providing that every person who 
inal cases. People v. Trim, 37 Cal. 274, 275. shall falsely make, alter, forge, or conter- 
See, also, Glaser v. Hackett, 20 South. 820, | feit any record, shall be deemed guilty of 
821, 38 Fla. 84; State v. Clifford, 16 N. W. forgery, means a written memorial made by 
25, 27, 58 Wis. 118. a public officer authorized by law to perform 
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that function, and intended to serve as evl- 
dence of something written, said, or done; 
and hence a probate judge’s memorandum 
book, not required by law to be kept, but 
which was merely a convenient book of ref- 
erence in which entries were made generally 
by the probate judge, who was acting as 
trustee for the occupants of lots, containing 
memoranda purporting to give the names of 
certain persons who had made applications 
for lots, the dates such applications were 
made, whether a deed for the lot or lots ap- 
plied for had been executed, and in some 
cases where adverse filings had been made 
on the same lots, and various other minutes, 
which could only be made intelligible by oral 
testimony, is not a record within the mean- 
ing of the statute. Downing v. Brown, 3 
Colo. 571, 590. 


Judgment. 


The provision of the federal Constitu- 
tion that full faith and credit shall be given 
in each state to the “records and judicial 
proceedings of every other state,” should 
not be construed to embrace every judgment 
in fact. On the other hand, the words may 
rationally be satisfied by limitation to such 
judgments only as are duly rendered by a 
court of competent jurisdiction against those 
who appear and defend, or who were legally 
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face any registry or record, are not con- 
fined to records of courts of justice. Bvery 
registry or enrollment directed by law and 
preserved for the use of the public is em- 
braced by this act of assembly. It extends 
without doubt to the public books in the 
land office. Ream v. Commonwealth (Pa.) 
3 Serg. & R. 207-209. 


Marriage license. 


In Kentucky a marriage license or bond 
is not a record. Commonwealth v. Rodes, 31 
Ky. (1 Dana) 595, 599. 


Mittimus. 


Under R. L. 3 828, requiring justices of 
the peace to keep a record of their judicial 
proceedings, proceedings down to and includ- 
ing the final judgment are included. The 
section does not, however, include a mitti- 
mus. State v. Malloy, 54 Vt 96, 99. 


Orders and rules. 


A record is an entire thing. It is com- 
posed generally of an orderly and methodical 
history of what has transpired in the cause 
in the court whose acts it is intended to per- 
petuate. In Wall v. State, 23 Ind. 150, it was 
held to be an immemorial usage of the state 
to depend upon the statement of the clerk for 
many things in a transcript, such as the iden- 


notified to appear; and hence a judgment ob- tity of papers, the chronological order of pro- 


tained in another state against a person who 
had no legal notice to appear, and who did 


| 


ceedings, and like matters which give the 
transcript approved form as a connected his- 


not in fact appear, is of no validity and tory of the cause from its inception until the 


impeachable. Aldrich v. Kinney, 4 Conn. 
- 380, 386, 10 Am. Dec. 151. 


Justice’s docket. 


The docket of a justice is not technical- 
ly a record, and, though great latitude has 
been applied in some cases in explaining it, 
it is not liable as a whole to be contra- 
dicted by parol evidence. Niles v. Totman 
(N. X.) 3 Barb. 594, 597. 


The word “record,” as used in Mills’ 
Ann. St. § 2794, requiring justices of the 
peace to keep a record of their proceedings, 
is used in the sense of “docket,” and there- 
fore the statute does not constitute a court 
of a justice of the peace a court of record, 
importing absolute verity to the entries in 
the docket, but such record may be im- 
peached by parol. Hamill v. Ferrier, 45 Pac. 
§22, 523, 8 Colo. App. 266. 


Justices’ judgments. 


Justices’ judgments are not records, and 
do not prove themselves. They resemble 
records in that their merits are not examin- 
able in an original suit, but they must be 
established, nevertheless, by parol evidence. 
Hamilton v. Wright, 11 N. O. 283, 286. 


Land office books. 


The words “enrollment, registry, or rec- 
ord,” in a statute making it criminal to de- 


end. Entry by the clerk of orders or rules 
of the court are legitimate parts of the rec- 
ord. Crystal Ice Co. v. Morris (Ind.) 61 N. 
E. 966, 969. 


As papers in former suit. 


Where by an agreed statement of facts 
the record of another suit is made a part 
thereof, the word “record” means the papers 
in the original actlon. Glidden v. Whipple, 
49 Atl. 997, 999, 23 R. I. 304. 


Papers on appeal to Oiroult Court of 
Appeals. 

The document required by C. C. A. Rule 
14 (31 C. C. A. civ, 90 Fed. civ), on appeal 
thereto, consisting of a true copy of the rec- 
ord in the trial court, bill of exceptions, as- 
signments, and all proceedings in the cause, 
including the opinion of the court below, al! 
under the hand and seal of the clerk, called 
by said rule, in case of writ of error, a “re- 
turn” thereto, is a record, within Rev. St. 
§ 828, allowing to the clerk for “making any 
record, certificate, return, or report, for each 
folio, 15 cents.” Preparation thereof is not a 
mere copying of a paper, fee for which is 10 
cents per folio. McIlwaine v. Ellington (U. 
S.) 99 Fed. 133. 


Plat book. 


A plat book, compiled by a county au- 
ditor, is not a copy of “records or entries or 
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papers belonging to any public office,” with- ed, they may be read in evidence without any 
in the meaning of Code Iowa, § 3702, provid- | further proof thereof, when duly recorded, 
ing that such copies, when certified, shall be| In accordance with the statutes of that state, 
evidence of equal credibility with the original | in the office of the clerk or register of the 
records, etc. Heinrichs v. Terrell, 21 N. W. county wherein the lands lie, or a transcript 


171, 173, 65 Iowa, 25. thereof, duly certified, may be read in evi- 
dence with like force and effect as the orig- 
As both pleas and docket. inal, the record of a mortgage on real estate 


It is said that the writ, new pleas, and | is & record, within the scope and meaning of 
executions are the record, and it is also said the term “records,” as used in article 4, § 1, 
that the docket is the record. Both asser- | Of the Constitution of the United States; and 
tions are partially true. They are both to- it can be exemplified under Act Cong. March 
gether the whole record. Pleas are not 27. 1804, and read and used in evidence in 
found, except on the docket, in most cases; the courts of this state with the same faith 
the judgment is found only on the docket; | and credit, and with such force and effect, as 
satisfaction is generally only found there; | is given the record by the statute of the state 
and every rule in the progress of the cause is of New York. Chase v. Caryl, 31 Atl. 1024, 
found on some of the dockets. Appeal of | 1030, 57 N. J. Law (28 Vroom) 545. 

Fricker (Pa.) 1 Watts, 393, 395. 
Reporter’s notes. 
Preliminary proofs of naturalization. In California it is held that the record 

The preliminary proofs in naturalization on appeal does not include the reporter’s 
proceedings, having thereon the initials of | notes. Hanna v. De Garmo, 73 Pac. 830, 831, 
the presiding judge, on being filed in the 140 Cal. 172 
clerk’s office with the oath of allegiance, con- 
stitute a record or roll of the judgment ad-| Satisfaction of judgment. 


mitting to citizenship. In re Christern, 48 “A record is a memorial of what has been 
N. Y. Super. Ct. (11 Jones & 8.) 523, 531. done; authentic written evidence, considered 
as either public or private, but usually pub- 

Private act. lic.” And. Law Dict. p. 860. “A writing by 


The word “records” in the federal Con- which some act, or event, or a number of 
stitution, declaring that “full faith and cred- | acts or events, is recorded.” Webst. Int. 
it shall be given in each state to the public | Dict. p. 1200. The word “record,” in Burns’ 
acts, records, and judicial proceedings of Rev. St. 1901, § 2016, making it an offense to 
every other state,” includes a private act or alter any court record, includes an indorse- 
statute; and, if proof of it is necessary, it is ment of payment and satisfaction on the 
proven to the court, and must be as records. | record of a judgment by one authorized to 
The only difference is that in the state in | make it. State v. Henning, 63 N. H. 207, 208, 
which they are passed public acts require no 158 Ind. 196. 
proof, for they are presumed to be within the 
knowledge of the court, while private acts 
are to be proven, but they are to be proven 
as records and authenticated under the seal 
of the state in which they are passed. Ben- 
nington Iron Co. v. Rutherford, 18 N. J. Law 
(3 Har.) 467, 478. 


Proofs of will. 


Under Laws 1850, p. 143, providing that 
the exemplification of any record for any last 
will and testament proved before the surro- 
gate of any county in a state, etc., shall be 
received in evidence, etc., the record included 
the proofs as well as the will, and unless the 
exemplification in like manner extended to 
both the will was inadmissible. Hill v. Crock- 
ford, 24 N. Y. 128, 129. 


Recorded mortgage. 


Under the statute of the state of New 
York entitled “Of the proof and recording 
of conveyances, and the cancellation of mort- 
gages” (1 Rev. St. N. Y. c. 3, p. 756), which 
expressly classes mortgages on real estate as 
“conveyances of real estate,“ and includes 
them within that term, and which provides, 
also, that, when duly acknowledged and prov- 


A satisfaction piece is not a record, and 
until entered on the roll it does not partake 
of the nature of a record; nor does the stat- 
utory provision on the subject, directing 
the mode of its acknowledgment, give it that 
character or effect. Lownds v. Remsen (N. 
Y.) 7 Wend. 35, 40. 


Testimony. 


The word record,“ as used in the judici- 
ary act of 1875, relating to the removal of 
actions from state to federal courts, includes 
the testimony taken and on file in a cause 
at the time of filing a petition and bond 
for its removal from a state court. Muller 
v. Tobin (U. S.) 18 Fed. 609, 611. 


Trade-mark record. 

The legal record of a trade-mark in an- 
other state is a record in the office of the 
Secretary of State, as required by Pol. Code, 
$ 3197. Whittier v. Dietz, 4 Pac. 986, 66 Cal. 
78. 


Unauthorised record. 


A record of a court has a fixed judicial 
Meaning, and certain requisites are essen- 
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tial to give it the character which the term 
implies. The fixed characteristics of a rec- 
ord are that it must be of and concerning 
a proceeding in court or within the official 
powers of, an officer, and it must be made un- 
der such conditions that the officer was au- 
thorized by law to act and to do the thing 
done, whereby it can alone become a rec- 
ord within the meaning of the law; and the 
transcribing of a deed upon the records of 
his office by a clerk of the county court was 
not an official act, and it did not constitute 
a record, because it was transcribed on a 
book in which the records should be kept by 
an officer alone authorized to make such en- 
try, for the reason that the act was neither 
permitted nor required by law. Heintz v. 
Thayer, 50 S. W. 929, 930, 92 Tex. 658. 


RECORD Verb). 


“To record” means to recite, to repeat, 
to transcribe. Montgomery Beer Bottling 
Works v. Gaston, 126 Ala. 425, 446, 28 South. 
497, 51 L. R. A. 396, 85 Am. St. Rep. 42. 


The requirement of the statute as to the 
recording of liens on personal property sold 
conditionally is satisfied by the mere lodg- 
ment of the memorandum in the town clerk’s 
office. Fairbanks v. Davis, 50 Vt. 251. 


„Record,“ as used in Comp. St. e. 23, $ 
9, providing for the acceptance and record 
of the report of commissioners appointed to 
set off dower in the probate court, “is used 
in the sense of ‘confirm,’ that is, if the as- 
signment of dower by the commissioners is 
satisfactory to the judge, then he should 
accept and record the same.” Serry v. Cur- 
ry, 42 N. W. 97, 100, 26 Neb. 353. 


Rev. St. c. 132, § 2, provides for chattel 
mortgages, and requires that “possession 
must be delivered to and retained by the 
mortgagee, or the mortgage must be record- 
ed in the office of the clerk of the town in 
which the mortgagor resides.” A chattel 
mortgage was delivered to a town clerk, 
with directions not to record it until further 
notice. The mortgage was not, in fact, re- 
corded. It could not be deemed as recorded 
until such notice was given, notwithstanding 
the fact that the clerk, on receiving it, en- 
tered on the instrument we day and Le~. 
of its reception. Town v. Gritlith, 17 N. H. 
165, 169. 


A paper is recorded within a statute 
providing that it should be lodged with the 
clerk and be recorded when lodged in the 
office. whether ever in fact recorded or not. 
Beverley v. Ellis (Va.) 1 Rand. 102. The 
court suid that the lodgment with the clerk 
was all that the law demanded, and that the 
words “recorded according to the direction 
of the act” imposed no further duty. Hors- 
ley v. Garth (Va.) 2 Grat. 471, 473, 44 Am. 
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Dec. 393, holds that it is enough to lea ve the 
paper with the clerk. It teems to be the 
general current of authority that, when the 
document is lodged in the proper oftice, the 
recordation exists—is done. Troy Wagon Ca 
v. Hutton, 44 S. E. 135, 53 W. Va. 154. 


Though the statute does not expressly 
require that the doings of the selectmen in 
laying out a road shall be recorded, yet the 
language of the statute strongly implies 
that their doings must be recorded, and the 
court has no doubt that their acts should be 
recorded; yet, when the doings of the select- . 
men are returned to the town clerk and put 
on file, they are well enough recorded with- 
in the meaning of the statute. Hardy v. 
Houston, 2 N. H. 309, 310. 


As register. 


The word “recorded,” as used in St. 1888. 
c. 393, invalidating a mortgage of real estate 
recorded more than four months after its 
date, as against an assignee in insolvency 
relates to the record made in the registry 
of deeds, where a mortgage of real estate, 
in order to be effectual, is required by law 
to be recorded. Harriman v. Woburn Elec 
tric Light Co., 39 N. E. 1004, 1005, 163 Mass. 
85. ö 


The word “record,” as used in Pub. St. e. 
126, 5 18, giving a right of action against 
the grantor in a deed to an assignee of the 
grantee for breach of covenant against in- 
cumbrances, where the Incumbrance appears 
of record, is to be construed as meaning the 
record in the registry of deeds, as it is the 
proper place for recording deeds or instru- 
ments conveying land or any other interest 
therein, and is the place where any person 
examining a title would look for such rec- 
ords. The term does not include records of 
a court or of a city or town, and therefore 
does not apply to a record of court showing a 
lien for unpaid taxes. Carter v. Peak, 138 
Mass. 439, 441. 


As transcribe. 


To record an abstract in a judgment rec- 
ord means to transcribe it upon the book 
required to be kept for that purpose, and 
when the abstract is transcribed the act of 
recording is complete. Vidor v. Rawlins, 54 
S. W. 1026, 1027, 93 Tex. 259. 


The word “recorded,” in ordinary usa ge, 
signifies copied or transcribed in some perma- 
nent book. It is in this sense that the word 
“recorded” is used in Civ. Code, $ 1213, de- 
claring that every conveyance of real prop- 
erty, acknowledged or proved and certified 
and recorded, from the time it is filed with 
the recorder for record, is constructive notice 
of the contents thereof to subsequent pur- 
chasers and mortgagees. Cady v. Purser, 63 
Pac. 844, 816, 131 Cal. 552, 82 Am. St. Rep. 
391. 


RECORD 


RECORD OF SPANISH GOVERNMENT. 


As used in Rev. Code 1845, p. 469, § 13, 
prescribing that a copy of any “record of 
the French or Spanish governments” deposit- 
ed in the office of the recorder of any county, 
being duly certified by him, shall be receiv- 
ed in evidence with like effect as the origina], 
should be construed to include instruments of 
conveyance executed in the presence of a 
Spanish lieutenant governor and deposited 
among the archives of the Spanish govern- 
ment. Charleville v. Chouteau, 18 Mo. 492, 
590. 


RECORD TITLE. 
The words “record title,” as used in 
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the total number shown by the tally sheet to 
have been canvassed does not conform to the 
poll books and ballot clerk’s return, means 
a recount of the ballots which were can- 
vassed and recorded on the tally sheet, on 
the theory that the mistake is due to the fact 
that the tally sheet has not set forth in its 
various columns all the ballots subject to 
canvass. The recount does not seem to re- 
fer to the reckoning made by the inspectors 
when they first open the ballot boxes, be- 
cause the law does not deem that reckoning a 
count until it agrees or is made to agree with 
the poll books and the very ballot clerk's re- 
turn which is declared by the statute to es- 
tablish a mistake in a count. “I think the 
term ‘recount’ does not require that in the 


St. 1893, e. 340, providing that, whenever first instance there should be a recanvass, in 
the record title of real property is clouded, | the sense that the votes actually distributed 
those interested therein may petition to com- to the various columns of the tally sheet by 
pel the supposed claimant to bring action; the canvass already made should be redis- 


to try his claim, do not extend to deeds in 
which the grantor purports to convey the 
land of others, when no authority to make 
the conveyance appears of record In the reg- 
istry of deeds or elsewhere. A deed executed 
by an attorney, if the power of attorney is 
hot recorded, conveys no record title. The 
grantee in an administrator’s deed, which 
purports to be given under an order of the 
probate court, the record of that court fail- 
ing to show any authority in the administra- 
tor to make the conveyance, has no record 
title. Arnold v. Reed, 38 N. Ð. 1132, 162 
Mass. 438. 


A record title (St. 1893, c. 340, $ 1) is 


given to a grantee in a conveyance by deed 
of quitclaim of real estate or land acquired | 


by adverse possession, so as to entitle him 
to maintain proceedings to quiet title, as 
Pub. St. e. 120, 5 2, provides that such a 
deed shall be sufficient to convey all the es: 
tate which could lawfully be conveyed by 
deed of bargain and sale. Ex parte Con- 
nolley, 46 N. E. 618, 619, 168 Mass. 201. 


RECORDER OF DEEDS. 


A recorder of deeds is defined in Mech- 
em, Pub. Off. $ 733, to be “a ministerial 
officer whose duties are owing chiefly to 
those particular individuals who have occa- 
sion to employ him and to Whom he usually 
looks for his compensation.” Luther v. 
Banks, 36 S. E. 826. 828, 111 Ga. 374. 


RECORDARI. 


“A recordari is a substitute for an appeal 
from a judgment of a court not of record, 
where the appeal has been lost by fraud or 
accident.” Critcher v. McCadden, 64 N. C. 
262, 263. 


RECOUNT. 


The word “recount,” in Laws 1896, e. 
909, § 84, requiring a recount of votes in case 


tributed therein. For the sum that presents 
the mistake is that which is designed and re- 
quired to account for all ballots.” The stat- 
ute does not require a recounting of the bal- 
lots purporting to have been canvassed and 
recorded on the tally sheets. In re Stiles, 75 
N. Y. Supp. 278, 281, 69 App. Div. 589. 


RECOUPMENT. 


Recoupment is a right of defendant to 
have a deduction from the amount of plain- 
tiff's damages for the reason that the plain- 
tiff has not complied with the cross-obliga- 
tions or independent covenants arising under 
the same contract. Civ. Code Ga. 1895, § 
3756. 

“If the defendant is made linble for the 
conversion or the price of a chattel which he 
has himself repaired or essentially enhanced 
the value of, at his own expense, under the 
belief that the title was in himself, he is not 
to be made liable for that portion of the 
value which he has himself contributed. 
This is called ‘recoupment.’” Barber v. 
Chapin, 28 Vt. (2 Williams) 413. 


Recoupment is not always a subsisting 
claim. If the disseisor erects permanent 
improvements, he may, when called upon to 
respond in damages, recoup what he has so 
expended. Kneedler v. Sternberg (N. Y.) 
10 How. Prac. 67, 72 (citing Coulter’s Case, 5 
Coke, 131). 


Recoupment implies that the plaintiff’s 
claim was to be allowed, and that another 
cause of action was to be satisfied out of it. 
Xenia Branch Bank v. Lee, 15 N. Y. Super. 
Ct. (2 Bosw.) 694, 707. 


As growing out of contract in suit. 


Recoupment is defined as the right of the 
defendant in the same action to cluim dam- 
ages from the person either because he has 
not complied with some obligation of the 
contract on which he sues or because he has 
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violated some duty which the law imposes 
on him in the making or performance of the 
contract. Lawton v. Ricketts, 16 South. 59, 
60, 104 Ala. 430; Dillon Beebe’s Son v. Eakle, 
27 S. E. 214, 217, 43 W. Va. 502; Phillips 
v. Sun Dyeing, Bleaching & Calender ing Co., 
10 R. I. 458, 460; Scatchard v. Memphis 
Towing, Barge & Derrick Co., 52 8. W. 153, 
154, 102 Tenn. 282. l 


In speaking of matters to be shown in 
defense, the term “recoupment” is often 
used as synonymous with “reduction.” The 
term is of French origin, and signifies “out: | 
ting again” or “cutting back,” and as a aen 
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tion of the amount of recovery by recoup- 
ment. It has been steadily held that recoup- 
ment is only proper in cases where the de 
fendant’s claim grows out of the same con- 
tract or transaction as that on which the 
plaintiff’s cause of action is founded. Jewett 
Car Co. v. Kirkpatrick Const. Co. (U. S.) 107 
Fed. 622, 625. 


As counterclaim. 
See, also, “Counterclaim.” 
The word “recoup,” as used in the case 


of Thomson-Houston Electric Co. v. Durant 
Land Imp. Co., 144 N. Y. 34, 39 N. E. 7, bold- 


tense means the cutting back on the plain- ing that “the tenant in a suit for rent can re- 
tiffs claim by defendant. Like “reduction,” coup any damages for a breach of the cov- 
it is of necessity limited to the amount of enants to repair, and the landlord, if sued by 
the plaintiff’s claim. It is properly applica- the tenant for a breach of the covenants on 
ble to a case where the same contract impos- his part, could counterclaim the rent re- 
es mutual duties and obligations on the two gerved by the lease,” was employed in the 


parties, and one seeks a remedy for the 
breach of duty by the second, and the sec-. 
ond meets the demand by a claim for a 
breach of duty by the first. It is sometimes. 
difficult to discriminate set-off from reduc- 
tion or recoupment. The former bears so` 
close analogy to both of the latter, and is so 
often mingled with them by the facts of a 
case as to render it difficult to determine in 
which form the opposing demand should be 
brought against the plaintiff’s claim. Dav- 
enport v. Hubbard, 46 Vt. 200, 207, 14 Am. 
Rep. 620. 


Recoupment springs out of the contract 
or transaction between the parties. A plea 


sense of “counterclaim.” Ely v. Spiero, 51 
N. X. Supp. 124, 126, 28 App. Div. 485. 


Recovery exceeding plaintiff’s demand. 


A defense by way of recoupment denies 
the validity of the plaintiff's cause of ac- 
tion to so large an amount as he claims, It is 
not an independent cross-claim, like a sepa- 
rate and distinct debt, or item of account due 
from the plaintiff, but is confined to matters 
arising out of, or connected with, the trans- 
action or contract which forms the basis of 
plaintiff’s action. It goes only in abatement 
or reduction of plaintiff’s claim, and can be 
used as a substitute only to the extent of 


which sets up a breach of a contract, in sup- | plaintiff's demand. No judgment can be ob- 
port of a claim of set-off or recoupment, tained by the defendant for any balance in 
must be as distinct and unambiguous as if, his favor. McHardy v. Wadsworth, 8 Mich. 
suing directly for a breach of a contract. 349. The doctrine of recoupment is but a 
Ansley v. Bank of Piedmont, 21 South. 59, 62, | liberal and beneficial improvement on the 


113 Ala. 467, 59 Am. St. Rep. 122. 


Recoupment or reduction of a demand is 
said to arise where there is an action on a 
contract, and there has been a breach of the 
contract, or some divisible part of it or obli- 
gation connected with it. C. Aultman & Co. 
v. Torrey, 57 N. W. 211, 55 Minn. 492 (citing 
And. Law Dict.). 


Recoupment is favored in law to prevent | 


circuity of action and multiplicity of suits, 
and arises where one party to a contract is 
permitted to set up as a defense any damage 
he may have received by reason of the fail- 
ure of the other party to comply with his 
contract in all matters involved in the con- 
tract. Penn Steel Casting & Machine Co. v. 
Wilmington Malleable Iron Co. (Del.) 41 Atl. 
236, 239, 1 Pennewill, 337. 


In recoupment both the cause of action 
in the plaintiff and the right to recoup in the 
defendant grow out of the same subject-mat- 
ter, and are correlative. Dietrich v. Ely (U. 
S.) 63 Fed. 413, 11 C. C. A. 266. ö 


Recoupment signifies reduction, and orig- 
inally a defendant could only secure a reduc- 


old doctrine of failure of consideration. It 


looks through the whole contract, treating it 


as an entirety, and treating the things done 
and stipulated to be done on one side as the 
‘consideration for the things done or stipu- 
lated to be done on the other. Grisham v. 
Bodman, 20 South. 514, 515, 111 Ala. 194 (cit- 


ing Lufburrow v. Henderson, 30 Ga. 482). 


Recoupment implies that the plaintiff 
bad a cause of action. The doctrine of re 
coupment was generally confined to damages 
for nonperformance of the same contract 
sued on. Since the Code of 1852, however, 
it seems tbat, if defendant’s demand is suf- 
ficient, a defendant may not only defeat the 
plaintiff's claim by recoupment, but recover 
a balance, notwithstanding the former rule 
to the effect that, in cases of recoupment, a 
i defendant could only use his claim to defeat 
| that of the plaintiff. Boston Silk & Woolen 
| Mills v. Eull (N. Y.) 37 How. Prac. 299, 301. 


Analogous to failure of consideration. 


Recoupment at common law was a claim 
for reduction of the amount due to the par- 
ty. It was defined in Practice Act, § 129, in 
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these words: “In actions on contracts, 
whether under seal or not, defendant may set 
up as a defense in abatement of the dam- 
ages to be recovered by plaintiff a defect in 
or partia] failure of the consideration of the 
contract sued on. The defendant may also 
recoup all damages which he may have sus- 
tained by reason of any cause of action aris- 
ing out of contracts or transactions set forth 
in plaintiff's declaration as the foundation of 
plaintiff's demand or connected with the sub- 
ject af the action.” The doctrine of recoup- 
ment had been adopted in courts of equity 
long before it was introduced by statute into 
the practice of courts of law. In substance 
and effect it may be likened to the reduction 
of the amount recoverable on a contract be- 
cause of failure of consideration. Norton v. 
Sinkhorn, 50 Atl. 506, 508, 63 N. J. Eq. 313. 


In Barbour’s Law of Set-Off it is laid 
down that “there is a species of defense, 
somewhat analogous to set-off in character, 
which a defendant in some cases is allowed 
to make, and which is called ‘recoupment.’ 
This is where the defense is not presented 
as a matter of set-off arising on an inde- 
pendent contract, but for the purpose of re- 
ducing the plaintiff's damages, for the rea- 
son that he himself has not complied with 
the cross-obligations arising under the same 
contract.” Recoupment in its origin was a 
mere right to deduct from the amount of the 
plaintiff's recovery, on the ground that his 
damages were not really as high as alleged. 
Grand Lodge of Masons v. Knox, 20 Mo. 433, 
437, 


Recoupment is a reduction of the plain- 
tifs claim by a counterclaim in favor of 
defendant, where the claim and counter- 
claim both grow out of the same contract or 
transaction. It is a proper defense where 
through the plaintiff's fault the defendant 
has failed to receive the full benefit of the 
contract on which plaintiff is suing him, or 
where defendant is entitled to damages from 
plaintiff for fraudulent representatlons made 
during the negotiations of the contract in re- 
gard to its subject-matter. Phillips v. Sun 
Dyeing, Bleaching & Calendering Co., 10 R. 
I, 458, 460. 


Recoupment is, as the word implies, the 
cutting out or reduction of a part of a cred- 
itos demand, and is based upon some fail- 
ure of the creditor to comply with the terms 
of the contract out of which the debt sued 
upou arises. See “Recoup,” And. Law Dict. 
It goes directly to the amount due the plain- 
tif. The defendant, asserting such right, 
does not admit his indebtedness to plain- 
tif and seek to set off against it an indebted- 
hess due from plaintiff to himself. He in- 
sists that plaintiff has in some material re- 
spect failed to perform his part of the con- 
tract on which the suit is based, and that by 
reason of such failure he has never become 
indebted to plaintiff to the full amount of 
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the agreed price. His counter demand goes 
directly to the amount due the plaintiff, and, 
while perhaps not strictly a defense, it has 
often been spoken of as such, or, at least, 
as a partial defense. Medart Patent Pulley 
Co. v. Dubuque Turbine & Roller Mill Co., 
96 N. W. 770, 771, 121 Iowa, 244. 


Recoupment was the right which the de- 
fendant had in the early period of the com- 
mon law of showing that the plaintiff had 
not sustained damages to the extent alleged, 
and thus to reduce or altogether defeat the 
plaintiff's recovery. It was of very limited 
application, and could only be resorted to 
when the defendant insisted upon a deduc- 
tion from the plaintiff's demand arising from 
payment in part or in whole, or former re- 
covery, or some. analogous fact. “Recoupe,” 
or “recoupment,” in its original sense, was 
a mere right of deduction from the amount of 
the plaintiff's recovery, on the ground that 
his damages were not nearly as high as al- 
leged. Ward v. Fellers, 3 Mich. 281, 286 (cit- 
ing Sedg. Dam. [2d Ed.] c. 17, p. 431). 


As an incomplete defense. 


The word “recoupment” comes from the 
French “recouper’—to cut again; or to cut 
out, to keep back—and hence it is not proper 
to recoup under a plea in bar. The Wells- 
ville v. Geissie, 3 Ohio St. 333, 341. 


Recoupment is a matter which is never 
pleaded in bar. It is in the nature of a 
cross-action. The right of the plaintiff to sue 
is admitted; but the defendant says he has 
been injured by the breach of another branch 
of the same contract on which the action is 
founded, and claims to stop, cut off, or keep 
back so much of the plaintiff's damages as 
will satisfy the damages which have been 
sustained by the defendant. If such a mat- 
ter could be pleaded in bar of the action, it 
would be necessary to aver that the defend- 
ant’s damages exceeded, or were at the least 
equal to, those due to the plaintiff; for other- 
wise the plea would not answer the whole 
action, and would be bad for that reason. 
But it is not a case for pleading in bar un- 
der any circumstances. Nichols v. Dusen- 
bury, 2 N. T. 283, 286. 


“Recoupment cannot be exercised under 
a plea the office of which is to set up a com- 
plete bar; and hence, in an action of as- 
sumpsit based on a written contract, the de- 
fense to which is that the same was pro- 
cured by fraud, going to the whole action, 
the doctrine of recoupment is not applica- 
ble.” Dillon Beebe’s Son v. Eakle, 27 S. E. 
214, 217, 43 W. Va. 502. 


Recoupment is applicable only to claims 
in favor of a defendant, arising in his favor 
out of the very contract or transaction in re- 
spect to which he is sued, and when plain- 
tiff counts upon a contract which defendants 
deny altogether the doctrine of recoupment 1s 
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not applicable. Morehouse v. 48 


Mich. 335, 339, 12 N. W. 170. 


Baker, 


Equivalent to new action. 


A plea in recoupment is in the nature of 
a new suit begun by defendant against the 
plaintiff, and a joinder in issue on such a 
plea, along with the general issue to the 
complaint, places on the defendant the bur- 
den of proving all the material allegations 
of the plea. Moore v. Barber Asphalt Pav. 
Co., 23 South. 798, 801, 118 Ala. 563. 


Recoupment“ is, in substance and effect, 
a cross-action, and, unless the party attempt- 
ed to be subjected to it could be compelled to 
respond to damages by an independent ac- 
tion against him, he cannot be reached by 
recoupment. Widrig v. Taggart, 51 Mich. 
103, 104, 16 N. W. 251. 


As a partial defense. 


“The meaning of recoupment is a reduc- 
tion of damages claimed. In all the adjudi- 
cated cases in England and in this state in 
which recoupment has been allowed, it has 
been described as a partial defense, and for 
this reason it has been deemed necessary 
for the party claiming to recoup to give no- 
tice of that fact, not as a substitute for a 
plea, but for the purpose of preventing sur- 
prise to the opposite party. McCullough v. 
Cox (N. Y.) 6 Barb. 383, 391. 


Set-off distinguished. 
See, also, Set-Off.“ 


By Code, §§ 2909, 2910, recoupment and 
set-off are distinguished; recoupment being 
made to apply where both parties rely on 
the same contract, and set-off where they 
urge different contracts. Fontaine v. Bax- 
ley, 17 S. E. 1015, 1018, 90 Ga. 416. 


Set-off differs from recoupment in that 
it is more properly applicable to demands in- 
dependent in their nature and origin, while 
recoupment implies a cutting down of a de- 
mand by deductions arising out of the same 
transaction. St. Louis Nat. Bank v. Gay, 35 
Pac. 876, 877, 101 Cal. 286. 


Recoupment differs from set-off in sev- 
eral important particulars: First, it is con- 
fined to matters arising out of the same 
transaction; second, it has no regard to 
whether the claim be liquidated or unliqui- 
dated; third, if the defendant’s claim ex- 
ceeds the plaintiff’s, he cannot in that action 
recover the balance due to him. Baltimore 
& O. R. Co. v. Jameson, 13 W. Va. 833, 838, 
31 Am. Rep. 775. 


Recoupment is contradistinguished from 
set-off in these three essential particulars: 
(1) In being confined to matters arising out 
of and connected with the transaction or con- 
tract on which the suit is brought; (2) in 
having no regard to whether such matter is 
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recorded or unrecorded; (3) that the judg- 
ment is not the subject of statutory regula- 
tions, but is controlled by the rules of the 
common law. Myers v. Estell, 47 Miss. 4, 
23. y 


Actions in tort. 


Recoupment is a species of common-law 
set-off for damages due the defendant grow- 
ing out of the same transaction, and is al- 
lowed in Maryland in actions both ex con- 
tractu and ex delicto, in order to avoid cir- 
cuity and multiplicity of actions. Fidelity & 
Deposit Co. of Maryland v. Haines, 28 Atl. 
393, 394, 78 Md. 454, 23 L. R. A. 652. 


Recoupment is a species of common-law 
set-off for damages due defendant growing 
out of transaction sued on. It has been al- 
lowed in Maryland in actions both ex con- 
tractu and ex delicto. Matter of defense or 
recoupment Is raised under the general issue 
by way of defense. Lee v. Rutledge, 51 Md. 
311, 318. 


Unliquidated demand. 


While recoupment “originally merely im- 
plied a deduction from the plaintiff's demand 
arising from payment in whole or in part, or 
from recovery, or some analogous fact, it is 
now understood to embrace counterclaims of 
the defendant, and to be, in short, a kind of 
regular and unliquidated set-off, which has 
crept in, notwithstanding the rigorous terms 
of the statute.” ‘“‘Recoup,” it is said, “is 
synonymous with ‘defalk’ or ‘discount.’ It 
is now uniformly applied when a man brings 
an action for a breach of contract between 
himself and the defendant, and the latter 
can show that some stipulation in the same 
agreement is made by the plaintiff which he 
has violated. The defendant may, if he 
choose, instead of suing in his turn, recoup 
his damages arising from the breach com- 
mitted by the plaintiff, whether liquidated 
or not.” Hatchett v. Gibson, 13 Ala. 587, 
594 (quoting Sedg. Dam. 461; Ives v. Van 
Eppes [N. .] 22 Wend. 155, 156). 


Recoupment arises out of matters con- 
nected with the transaction or contract on 
which plaintiff’s cause of action is founded, 
and it matters not whether it be liquida ted 
or unliquidated. It is not dependent on any 
statutory regulation, but is controlled by the 
principles of the common law. Raymond v. 
State, 54 Miss 562, 563, 28 Am. Rep. 382. 


“Recoup” is synonymous with “defalk” 
or “discount.” It is keeping back something 
which is due, because there is an equitable 
reason to withhold it, and is now uniformly 
applied where a man brings an action for 
breach of contract between him and the de- 
fendant, and the latter can show that some 
stipulation in the same contract was made 
by the plaintiff which he has violated. The 
defendant may, if he choose, instead of su- 


RECOURSE 


ing in his turn, recoup his damages arising 
from the breach committed by the plaintiff, 
whether they be liquidated or not. The law 
will cut off so much of the plaintiff's claim 
as the cross-damages may come to. Ives v. 
Van Eppes (N. T.) 22 Wend. 155. The force 
of the remedy by recoupment is spent in the 
discount or abatement of the plaintiff’s claim, 
either partially or wholly, as the case may 
be. Ward v. Fellers, 3 Mich. 281, 290. 


RECOURSE. 


See “With Recourse”; 
course.“ 


“Without Re- 


Where a note provided, “if recourse is 
had to the collaterals, any excess of col- 
laterals shall be applicable to any other note 
against the maker hereof,” the word re- 
course” signified a going back to-or resort 
to them for the purpose of obtaining payment 
of the note, and hence the mere giving of a 
notice of intention to sell the collaterals did 
not amount to recourse thereto. Winkler v. 
Magdeburg, 76 N. W. 332, 334, 100 Wis. 421. 


The word “recourse,” in an act of sale 
excluding recourse as well as warranty, car- 
ries but one idea, and that is that there shall 
be no reversion or coming back upon the 
seller in consequence of anything which 
might happen to the buyer because of his pur- 
chase of the property. No recourse means 
no access to; no return; no coming back up- 
on; no assumption of any liability whatso- 
ever; no looking to the party using the term 
for any reimbursement in case of loss or 
damage or failure of consideration in at 
which was the cause, the motive, the object, 
of the undertaking or contract.“ Lyons v. 
Fitzpatrick, 27 South. 110, 111, 52 La. Ann. 
697. 


RECOVER—RECOVERY. 


See “Action for the Recovery of Real Es- 
tate’; “Common Recovery”; Final 
Recovery”; “Net Recovery.” 


To recover, in law, is to recover anything 
or the value thereof by judgment, as if a 
man sue for any land or other thing, movable 
or immovable, and have a verdict or judg- 
ment for same. Norton v. Winter, 1 Or. 47, 
48 (citing 5 Jac. Law Dict. p. 401). 


To recover means to obtain by course of 
law; to succeed in a trial. Gawtry v. 
Adams, 10 Mo. App. 29; Hoover v. Clark's 
Adm'rs, 7 N. C. 169, 171. 


Webster’s International Dictionary de- 
fines “recover” as “to get or obtain again; to 
get renewed possession of; to win back; to 
regain.” Kinney's Law Dictionary says: 
“Recover means to obtain by course of law; 
to obtain by means of an action; to succeed 


6019 


—— er A ——ů—᷑ ͤ — — e a 


RECOVER—RECOVERY 


in an action.” Anderson's Law Dictionary 
in substance defines “recover” as meaning to 
obtain by course of law. Leslie v. York, 66 
S. W. 751, 112 Ky. 712. 


Recovery is the obtaining of a thing by 
the judgment of court as the result of an ac- 
tion brought for the purpose. Keiny v. In- 
graham (N. Y.) 66 Barb. 250 (citing Burrill, 
Law Dict.). 


“Recovery,” as used in the Political Code, 
relating to fines, forfeitures, etc., and pro- 
viding that they shall be paid out of the 
treasury for the use of the county where the 
person against whom the recovery is had re- 


! sides, is employed in its ordinary sense, and 


means a recovery had by process and course 
of Jaw. People v. Reis, 18 Pac. 309, 313, 76 
Cal. 269. 


Recovery of real property means nothing 
more than to obtain by judicial proceedings, 
and the term is so used in Comp. Laws, p. 
67, § 263, providing that, in actions for the 
recovery of real property, the issues of fact 
arising therein shall be tried by a jury, un- 
less a jury trial is waived. Friend v. Ogg- 
shaw, 3 Wyo. 59, 60, 31 Pac. 1047, 1048. 


“Recovered” as used in Act Cong. 1779, 
c. 22, § 91, relating to the recovery of boun- 
ties for infringements of the revenue laws by 
the collector within whose district the seizure 
shall be made, etc., “Provided, nevertheless, 
that in all cases where such penalties, fines, 
and forfeitures shall be recovered in pursu- 
ance of information given to such collector 
by any person other than the naval officers 
or surveyor of the district, the one half of 
such moiety will be given to such informer 


and the other half to the officers of the 


revenue laws,” means recovered by operation 
of law; that is, by a judicial decree in favor 
of the party suing for it. Lapham v. Almy, 
95 Mass. (13 Allen) 301, 305. 


The word “recover,” as used in Code, c. 
106, § 6, relating to attachment bonds, and 
declaring that such bonds shall provide “to 
pay any claimant of any property seized or 
sold under or by virtue of said attachment all 
damages which he may recover in conse- 
quence of such seizure or sale,” does not 
show that actual recovery in an independent 
suit must precede suit on the bond, but the 
claimant may in the first instance recover 
damages in an action on the bond. Totten 
v. Henry, 33 S. E. 119, 120, 46 W. Va. 232. 


As acquire actual possession. 


A client contracted with an attorney 
that he would pay the attorney for the prose- 
cution of an action a fee of $50 and a per- 
centage of the damages which he might re- 
cover. Held, that the word recover“ means 
the actual possession of anything or its value 
by judgment of a legal tribunal, and the 
client was not liable for a percentage of the 
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judgment obtained, but only for a percentage | for plaintiff as to the other cause of action. 
of the damages received. Fisher v. Mylius, Burns v. Delaware, L. & W. R. Co., 17 N. 
26 8. E. 309, 310, 42 W. Va. 638. Y. Supp. 415, 416, 63 Hun, 19. 


A client who agreed to pay his attorney 
an amount equal to one-half of what they As final judgment. 
might recover was liable only for an amount The word “recovery,” as used in Rev. St. 
equal to one-half of what he actually obtain- | © 32, $ 30, providing that, in a suit by one 
ed by the judgment, and not one-half of the town against another for the support of a 
amount of the judgment, inasmuch as the Pauper, a recovery shall bar the town against 
word “recover” implies the actual obtaining | Which it was had from disputing the set- 
of the thing sought. Leslie v. York, 66 S. W. tlement of the same pauper with the pre- 


751, 112 Ky. 712. vailing town in any future action brought for 
his support, means the obtaining of a final 
As affirmative finding. judgment in such suit. Inhabitants of Ox- 


Under Code, § 3234, providing that where ford v. Inhabitants of Paris, 33 Me. 179, 181. 


the complaint sets forth separately two or 
more causes of action, on which issues of fact 
are joined, if the plaintiff recovers on one or 
more of the issues, and the defendant on the 
other or others, each party is entitled to 
costs against the adverse party, etc., a de 
fendant in an action wherein two causes of 
action are set up, the plaintiff being non- 
suited as to one, and a general report in his 
favor as to the other for a sum of money 
being rendered by the referee, on which a 
judgment is entered, and there being no af- 
firmative finding, verdict, or judgment in fa- 
vor of defendant, he is entitled to costs as 
having recovered on one of the issues. Be- 
fore the plaintiff is entitled to costs, there 
must, of course, be a recovery in his favor, 
and this means an affirmative finding, ver- 
dict, or judgment. The word, as used in 
the section, has the same meaning, whether 
applied to a plaintiff or defendant. Reilly 
v. Lee, 53 N. Y. Supp. 336, 338, 33 App. Div: 
201. i 


As recovery of damages not costs. 


The word “recover,” as used in the 
statute declaring that if plaintiff shall not 
recover above the sum of $50, besides costs, 
he shall not recover any costs, means the 
damages assessed by the jury, exclusive of 
the costs which they may arbitrarily find. 
Van Horne v. Petrie (N. Y.) 2 Caines, 214. 


The word “recovery,” as used in the 
statute regulating costs and fees, is the re- 
covery for damages, and does not. include 
interest on the verdict for damages. Troy 
City Bank v. Grant (N. Y.) 1 How. Prac. 135, 
136. 


Previous possession not implied. 


In the Code of Civil Procedure, providing 
that actions for the recovery of any proper- 
ty. real or personal, or for the possession 
thereof, may be maintained by and against 
executors and administrators in all cases 
in which the same might have been main- 
tained by or against their respective testators 
or intestates, the word “recovery” does not 
been adjudicated prior to the adoption of Ky. imply that the plaintiff had at some previous 
St. § 3314, providing that a city attorney; time owned or been in the possession of 
shall be paid his salary and 10 per cent. on | the property. So it is usual to speak of ap 
sums recovered by him for the city. For action for the recovery of money under a 
merely defending suits brought by banks contract when, as a matter of course, the 
against the city, it cannot be said that the plaintiff was never in possession of the mon- 


city attorney recovered anything for the ey, Monterey County v. Cushing, 23 Pac. 
city, and that he is entitled to a percentage | 700, 702, 83 Cal. 507. 
of the amount of taxes in controversy in the 


case, which he did not in any legal sense As recovery of fine. 


recover. Atchison v. City of Owensboro (Ky.) To recover is to obtain by course of law, 


R within the meaning of Code, § 304, subd. 4, 
Collection equivalent. providing that plaintiff shall recover costs 
Bee “Collect—Collection.” under certain circumstances. It matters not 
that a portion of the recovery is in the nature 


of a penalty or forfeiture. Keiny v. Ingra- 
As decision on issue of fact. ham (N. T.) 66 Barb. 250. 


A recovery, within Code Civ. Proc. § 

3234, providing that in certain specified ac- “Recovered,” as used in providing for in- 
tions, if the plaintiff recovers on one or more | terest on judgments recovered, implies that 
of the issues and the defendant on the other | the judgment referred to is one attained by 
or others, each party is entitled to costs, way of compensation and in return for an 
is a decision on an issue of fact; and de- injury or debt, and hence will not include 
fendant is not entitled to costs where there a judgment for a fine. People v. Sutter 
is a nonsuit as to two or three causes of | St. Ry. Co., 62 Pac. 104, 105, 129 Cal. 545, 79 
action stated in a complaint, and a verdict; Am. St. Rep. 137. 


The term “recover” has a well-defined 
meaning in the law, and this meaning had 
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RECOVERY OF MONEY 


BECOVERY OF MONEY. 
See “Action for Recovery of Money.” 


Rev. St. c. 110, § 74, provides that when 
appeals from judgments, orders, or decrees 
tor the “recovery of money” are dismissed 
py the Supreme or Appellate Court for want 
of prosecution, or for failing to file authen- 
ticated copies of records, as required by law, 
the court shall enter judgment against the 
appellant for not less than 5 nor more than 
10 per cent. damages on the amount recover- 
ed in the inferior court, for the collection 
of which the appellant shall be entitled to 
execution as on other judgments. Held, that 
a decree of foreclosure prosecuted by a de- 
fendant who is not personally liable for the 
debt is not a decree for the “recovery of mon- 
ey.“ Hamburger Co. v. Glover, 42 N. E. 46, 
47, 157 III. 521. 


RECOVERY OF REAL ESTATE. 


See “Action for the Recovery of Real 
Estate.” 


RECOVERABLE. 


Anything is recoverable when it is sus- 
ceptible of being regained, gotten back. Pe- 
terson v. Nash Bros. (U. S.) 112 Fed. 311, $14, 
50 C. C. A. 260, 55 L. R. A. 344 (citing McKey 
v. Lee [U. S.] 105 Fed. 923, 45 C. C. A. 127). 


The plain, ordinary, and natural meaning 
of the word “recoverable” is that which is 
able to be, or is capable of being, recovered; 
“obtainable from a debtor or possessor, as 
by legal process.” It means that which can 
be recovered as a matter of legal right. In 
re Oliver (U. S.) 109 Fed. 784, 788. 


RECREATION. 


“Recreation” is defined by Webster to 
be: (1) Refreshment of strength and spirits 
after toil; amusement; diversion. (2) Relief 
from toil or pain; amusement in sorrow or 
distress. Traveling on Sunday to make a 
social visit is not within the statute prohibit- 
lng any “recreation” on that day. Corey v. 
Bath, 35 N. H. 530, 538. 


“Recreation,” as used in Gen. St. § 1569, 
prohibiting engaging in any “recreation” on 
Sunday, should not be construed to include 
taking a ride for pleasure in a street car, 
though the term “recreation” might be used 
ina sense which would include taking such 
a ride. Horton v. Norwalk Tramway Co., 
33 Atl 914, 915, 66 Conn. 272. 


RECRIMINATION. 


Recrimination is a showing by the de- 
fendant of any cause of divorce against the 
Maintif in bar of the plaintiff's cause of di- 
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vorce. Rev. Codes N. D. 1899, § 2750; iv. 
Code S. D. 1903, § 80; Civ. Code Mont. 1895, 
§ 170; Civ. Code Idaho 1901, § 2031; De 
Haley v. Haley, 16 Pac. 248, 249, 74 Cal. 489, 
5 Am. St. Rep. 460. 


Recrimination is defined to be “a coun- 
ter charge by the defendant of a cause of 
divorce against the complainant.” Many au- 
thorities lay down the rule that, when each 
party hag a cause of divorce, neither can ob- 
tain relief. The authorities differ as to 
whether, when the complainant alleges one 
cause as a ground of divorce, the defendant 
can set up another. Some authorities hold 
that any cause for divorce is generally a good 
defense against any other, even though they 
be cause for different kinds of divorce. But 
other authorities hold that the offense set up 
in defense must be of the same statutory 
kind as the offense charged in the bill. In 
the case at bar both parties were guilty of a 
like offense—cruelty—and the defense of re- 
crimination was therefore sufficient. Duber- 
stein v. Duberstein, 49 N. E. 316, 319, 171 
III. 133. : 


The general doctrine of the law, that 
recrimination is a defense to a suit for di- 
vorce, has always been recognized and up- 
held by the courts, and, ag bas often been 
said, rests upon the soundest reason and the 
clearest principles of morality and justice. 
This doctrine is not, however, to be under- 
stood to mean that the defendant can defeat 
the plaintiff's right to a divorce by merely 
showing that plaintiff has been guilty of 
conduct which, if defendant's conduct had 
been faultless, would have entitled the de- 
fendant to a divorce. The misconduct of the 
plaintiff, in order to defeat the right to the 
divorce, while it need not be of equal de- 
gree with that of the defendant, must be of 
the same general character, and such as is 
reasonably calculated to have provoked the 
misconduct of the defendant. Bohan v. Bo- 
han (Tex.) 56 8. W. 959, 960. 


RECRUITING EXPENSES. 


“Recruiting expenses,” as used in a stat- 
ute ratifying, confirming, and making valid 
the acts and doings of cities and towns in 
paying or agreeing to pay bounties and re- 
cruiting expenses for soldiers furnished by 
them, should be construed to mean only the 
costs and charges which had accrued in pro- 
curing or enlisting troops for future service, 
and could have no reference to expenditures 
for or on account of those who had previous- 
ly enlisted and were already in the army. 
Fowler v. Selectmen of Danvers, 90 Mass. 
(8 Allen) 80, 84. 


RECTIFICATION. 


„It was ruled in United States v. Ten- 
broek, 15 U. S. (2 Wheat.) 248, 4 L. Ed. 231, 


RECTIFIER 


that rectified spirits were not dutlable as a 
product of distillation, because rectification, 
though strictly a process of secondary distil- 
lation, by which alcohol is produced in its 
highest state of concentration, is not distilla- 
tion in the sense to which Congress had re 
gard.” Schuylkill Nav. Co. v. Moore (Pa.) 2 
Whart. 476, 491. 


RECTIFIER. 


“Rectifier,” as used in Internal Revenue 
Law July 13, 1866, means not merely a per- 
son who runs spirits through charcoal, but 
any one who rectifies or purifies spirits in 
any manner whatever, or who makes any 
mixture of spirits with anything else and 
sells it under any name. Quantity of Distill- 
ed Spirits (U. S.) 20 Fed. Cas. 107, 108. 


A rectifier is one who changes liquors 
by adding to them, or compounding them, or 
rectifying them; and yet the courts have 
held that the mere addition of water to 
spirits would not make a person a rectifier, 
and the mixing of certain spirits of the same 
character, if they were under a certain age, 
would not be rectification. United States v. 
Thirty-Two Barrels of Distilled Spirits (U. S.) 
5 Fed. 188, 190 (citing 10 Int. Rev. Rec. 121; 
Bump’s Int. Rev. Law 217; Int. Rev. Manual 
1879, p. 182). 


RECTIFY. 


“Rectifying,” means correcting; amend- 
ing; refining by distillation; a sublimation; 
adjusting. Rectifying is not a process of 
manufacture. Commonwealth v. Giltinan, 64 
Pa. (14 P. F. Smith) 100, 105; State v. Ameri- 
can Sugar Refining Co., 25 South. 447, 465, 51 
La. Ann. 562. 


RECTOR. 


In a case relating to the existence of a 
parish in the Episcopal Church, it was held 
that the suppression of a deposition by a 
bishop that a rector, as the word is under- 
stood by the canons of the church, is a duly 
ordained clergyman of the church, in priest’s 
orders, who has been elected to the rector- 
ship by the vestry of the parish, agreeably 
to the canons of the church, and in whose 
call or invitation or notification of election 
there is no limitation of time specified when 
the engagement or contract for such is to 
vease, was erroneous, on the ground that it 
was incompetent to prove by the bishop of 
the church the meaning of the word rector.“ 
ns understood by the canons of the church. 
Bird v. St. Mark’s Church of Waterloo, 17 
N. W. 747, 748, 62 Iowa, 567. 


. RECTORY. 


The word “rectory,” in a conveyance of 
the rectory, will in many instances convey 
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REDEEM 


land. Gibson v. Brockway, 8 N. H. 465, 470, 
31 Am. Dec. 200. 


A rectory or parsonage, as known in the 
Church of England, “consists of a glebe, 
tithes, and oblations established for the main- 
tenance of a parson or rector, to have the 
cure of souls within the parish.” Town of 
Pawlet v. Clark, 13 U. S. (9 Cranch) 292, 326, 
3 L. Ed. 735 (quoting Com. Dig. “Eccelesiasti- 
cal Persons,” O. 6). 


RECURRENT INSANITY. 


“Recurrent insanity” is insanity which 
returns from time to time, and there is no 
presumption that such fitful and exceptional 
attacks of insanity are continuous. Leache 
v. State, 3 S. W. 539, 545, 22 Tex. App. 279, 
58 Am. Rep. 638. 


RED TAPE. 


“Red tape” is order carried to fastidious 
excess; system run out to trivial extremes. 
Webster v. Thompson, 55 Ga. 431, 434. 


REDEEM. 


The word “redeem” means to purchase 
back. Maxwell v. Foster, 45 S. E. 927, 932, 
67 S. C. 371. 


“To redeem is to purchase back; to re- 
gain, as mortgaged property, by paying what 
is due; to receive back by paying the obli- 
gation.” Miller v. Ratterman, 24 N. E. 496, 
499, 47 Ohio St. 141. 


The word “redeem” is thus defined by 
Webster: “To purchase back; to regain pos- 
session by payment of a stipulated price; to 
repurchase.” According to the strict rules of 
the common law, unless the mortgagor or 
his heirs, by payment of the mortgage and in- 
terest at the time and place appointed, strict- 
ly complied with the conditions upon the ful- 
fillment of which it was stipulated that he 
should re-enter upon his estate, it became the 
property of the mortgagee, even though it 
greatly exceeded in value the amount of the 
loan. Courts of equity, however, from an 
early period have held that the mortgagor, if 
he apply within reasonable time and offer to 
pay the amount due and costs, might redeem 
the forfeited estate. This right to redeem, 
as it could be enforced only in a court of 
equity, was called the equity of redemption. 
In Howard v. Harris, 1 Vern. 190, decided in 
1683, it was held that no agreement in a 
mortgage could make it irredeemable, and 
that the right of redemption attached to 
every mortgage. Swearingen v. Roberts, 11 
N. W. 325, 326, 12 Neb. 333. 


The word “redeeming,” in Gen. St. 1878. 
e. 81, § 15, relating to redemption sales on 
foreclosure, and providing that after tbe perì- 
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od for redemption has expired, no one re- | REDEEMED IF DESIRED. 

deeming, the court may grant a final decree, 1 3 

etc., refers to a redemption which annuls the Redeemed, if desired,” as used in a bond 
pale. Bovey De Laittre Lumber Co. v. Tuck- | providing that it will be “redeemed, if de- 


Mi 223 | sired,” a certain time after date, should be 
ex, 50 N. W. 1038, 1040, 48 ° construed as giving the holder an option for 
Debt implied. 


its payment at that time. Allentown School 
“Redeem,” as used in an indorsement on Dist. v. Derr’s Adm’r, 9 Atl. 55, 57, 115 Pa. 
a note which was given for a loan, the loan 


439. 
being secured by an absolute deed of real 
property, the indorsement being in the fol-; REDEMPTION. 
lowing form: Tou can redeem it in a rea- See “Equity of Redemption”; “Right of 
sonable time by paying me my money and Redemption.” i 
10 per cent.””—implies the existence of a debt 
and negatives the idea of an absolute sale. | Where stock of a corporation has been 
Workman v. Greening, 4 N. E. 385, 387, 115 pledged for the “redemption of certificates 
Ill, 477. of debt,” and the certificates bound the tes- 
tator for the payment of the sum therein 
ty mi VV di 5 specified and the interest thereon, the stock 
of a warranty deed of the land, in considera- | is bound for the payment of the interest it- 
tion of the amount due on the mortgage, with self, and a foreclosure may therefore be de- 
a clause reciting that the deed is given in| Creed on default of payment of any install- 
satisfaction of the mortgage, and that the ment of interest. Swasey v. North Carolina 


grantor shall have the right to redeem or re- R. Co. (U. S.) 28 Fed. Cas. 518, 520. 


purchase the premises at any time within | “Redemption” is regarded as a buying 
one year by paying a specified sum, together back by the mortgagor of the legal estate 
with interest and all costs and taxes paid | after it has passed to the mortgagee. In Pom. 
by the grantee, the grantor to have posses- | Eq. Jur. § 1220, it is said: “No such redemp- 


sion for the year, the instrument will be 


treated as a deed; it appearing that it was | 


given to save the expenses and delay of fore- 
closure, and the word “redeem” not being 
sufficient to continue the debt in force. 
Swarm v. Boggs, 40 Pac. 941, 12 Wash. 246. 


As repurchase. 


The word “redeem,” as used in statutory 
provisions authorizing a party to redeem, 
Means “repurchase.” Robinson v. Cropsey 
(N. Y.) 2 Edw. Ch. 138, 146. 


The word “redeem” means repurchase. 
The words are synonyms, and the first has 
come into use with lawyers to describe the 
right of a mortgagor of lands by reason of 
the old practice, which prevailed in England, 
of making absolute conveyances of land by 
way of mortgage, with a covenant to recon- 
vey upon the payment of the debt; an actual 
real conveyance being made. The form of 
conveyance by way of mortgage, now and 
for many years past in use in this country, 
dispenses with the necessity of a reconvey- 
ance; but the phrase “equity of redemption” 
is still used to describe the mortgagor's right. 
Pace v. Bartles, 20 Atl. 352, 359, 47 N. J. Eq. 
(2 Dick.) 170. 


REDEEMABLE. 


A stipulation in bonds that the principal 
sum should be redeemable in good and lawful 
money at the place and day therein desig- 
hated must be deemed equivalent to an agree- 
ment that they shall be payable on that day. 
United States v. North Carolina. 10 Sup. Ct. 
920, 924, 136 U. S. 211, 34 L. Ed. 336. 
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tion, however, is possible, unless the mort- 
gage debt is due and payable, nor unless the 
mortgage is wholly redeemed by payment of 
the entire amount of the mortgage debt.” In 
Collins v. Riggs, 81 U. S. (14 Wall.) 491, 20 
L. Ed. 723, Mr. Justice Bradley, speaking for 
the court, says: To redeem property which 
has been sold under a mortgage for less than 
the mortgage debt, it is not sufficient to ten- 
der the amount of the sale. The whole mort- 
gage debt must be paid or tendered into 
court. The party offering to redeem pro- 
ceeds upon the hypothesis that, as to him, 
the mortgage has never been foreclosed and 
is still in existence. Therefore he can only 
lift it by paying it. The money will be sub- 
ject to distribution between the mortgagee 
and the purchaser in equitable proportions, 
so as to reimburse the latter his purchase 
money and pay the former the balance of his 
debt.” Evans v. Kahr, 57 Pac. 950, 951, 60 
Kan. 719 (citing Ping. Chat. Mortg. § 2184; 
Jones, Mortg. §§ 1072-1075; Hosford v. Jobn- 
son, 74 Ind. 479; Martin v. Fridley, 23 Minn. 
13; Bradley v. Snyder, 14 III. [4 Peck] 263- 
266, 58 Am. Dec. 564; Vroom v. Ditmas [N. 
Y.] 4 Paige, 526; Johnson v. Harmon, 19 
Iowa, 56). 


“Redemption,” as used in Const. art. 9, 
$ 10, providing that no scrip or certificate or 
other evidence of indebtedness shall be is- 
sued, except for the redemption of stock, 
bonds, or other evidences of indebtedness 
previously issued, or for such debts as are 
expressly authorized in this Constitution, 
“means not merely that a new bond may be 
issued in exchange or as a substitute for an 
old one, but also that a new bond may be 


REDEMPTION 


issued for the purpose of obtaining the mon- 
ey necessary to pay or redeem the old bond.“ 
Robertson v. Tillman, 17 S. E. 678, 679, 39 
S. C. 298. 


A law of redemption is a statute which 
confers upon the party where land is sold 
for debt by execution, etc., the right to re- 
deem or repurchase the land within a limited 
time after the sale. Reynolds v. Baker, 46 
Tenn. (6 Cold.) 221, 228. 


The terms “redemption” and “equity of 
redemption,” which belonged to a system of 
law that gave the legal estate, defeasibly be- 
fore default and absolutely afterward, to the 
mortgagee, while that system prevailed, were 
descriptive of the mortgagor’s right to go 
into equity, on the condition of paying his 
debt, to redeem a forfeited estate and de- 
mand a reconveyance. These descriptive 
words yet survive and are in use, although 
the ideas they once represented have long 
since become obsolete. Kortnight v. Cady, 
21 N. X. 343, 365, 78 Am. Dec. 145. 


Redemption,“ as used in a bill of lading 
by an express company undertaking to for- 
ward to a certain place for redemption a 
package of currency, should be construed to 
amount to an agreement to present the cur- 
rency for redemption and return the funds 
to the sender if redeemed, or to return to 
him the notes with the evidence of the re- 
fusal to pay in the event of nonpayment. To 
deliver to a bank its own notes, and not re- 
quiring an equivalent, would be the reverse 
of a redemption. The essential idea of re- 
demption of currency is that the party is- 
suing it is a debtor, and is called on to pay 
his debt by redeeming the notes presented. 
Reed v. United States Exp. Co., 48 N. Y. 462, 
469, 8 Am. Rep. 561. 


As payment. 

There seems to be a wide difference be- 
tween the payment of a tax by the owner of 
the Jand and the redemption of the land by 
him after it has been sold for nonpayment of 
the taxes assessed upon it. There is really 
no tax to be paid when land is thus redeem- 
ed. That has been canceled by the sale. 
The redemption is the payment to the holder 
of the certificate of an incumbrance which 
he thereby has upon the land, and does not 
seem to be the payment of a tax in any cor- 
rect sense of that term. Under Laws 1844, 
p. 22, § 12, an action for the recovery of 
lands forfeited for taxes was required to be 
commenced within three years from the re- 
cording of the tax deed, except in cases 
where the taxes should actually have been 
paid. Held, that the exception did not in- 
clude a case where the land was redeemed 
before the recording of the deed. Lindsay v. 
Fay, 28 Wis. 177, 182. 


Where corporate stock was pledged for 
the redemption of a certificate of debt, and 
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the certificate bound the state for the pay- 
ment of the sum therein mentioned, with 
interest thereon, the word “redemption” was 
equivalent to the word “payment.” Swasey 
v. North Carolina R. Co. (U. 8.) 23 Fed. Cas. 
518, 520. 


REDEMPTIONER. 


By Code Civ. Proc. § 701, two classes 
of persons are given the right to redeem 
from judicial sales made subject to redemp- 
tion: First. the judgment debtor or his suc- 
cessor in interest; and, second, creditors 
having subsequent liens by judgment or 
mortzage—the latter class being termed “re- 
demptioners.” A grantee by deed from the 
judgment debtor after foreclosure sale is a 
successor in interest, and not a redemption- 
er, and is entitled to all the rights of redemp- 
tion given by the statute to his grantor, to 
be exercised in the same manner. Phil- 
lips v. Hagart, 45 Pac. 843, 844, 113 Cal. 552, 
54 Am. St. Rep. 369. 


Comp. Laws 1887, § 5151, authorizing a 
judgment debtor or redemptioner to redeem 
property sold on execution within one year 
after the sale, expressly limits the term re- 
demptioner” to a mortgagee or subsequent 
creditor having a lien subsequent to that on 
which the property was sold Stocker v. 
Puckett (S. D.) 96 N. W. 91. 


REDELIVER. 


A covenant by a lessee to “redeliver or 
restore the property in the same condition 
or plight, usual wear and tear excepted,” 
does not bind the covenantor to rebuild in 
case of casual destruction by fire, or impose 
the burden of the loss upon him. Levy v. 
Dyess (Miss.) 8 Cent. Law J. 221, 222. 


REDELIVERY. 


The redelivery of a grant of real prop- 
erty, or the cancellation of the grant, does 
not operate to retransfer the title. Johnson 
v. Burnside, 52 N. W. 1057, 8 S. D. 230. 


REDELIVERY BOND. 


A distinction is to be observed between 
the effect of a bail bond and a redelivery bond 
in attachment; the former being given as se- 
curity for the payment of such judgment as 
may be recovered in the action, while the lat- 
ter is an engagement to redeliver the attached 
property or pay the value thereof to the sher- 
iff, to whom an execution upon a judgment 
obtained by the plaintiff in the action may be 
issued, and authorizes the sheriff to yield the 
actual possession of the attached property to 
the defendant or other person claiming it, but 
does not withdraw the property from the op- 
eration of the lien thereon. A redelivery bond 


REDHIBITION 


differs from a bail bond, in that it does not 
discharge the lien of the attachment, since 
the very object of the bond is to insure the 
safe-keeping and faithful return of the prop- 
erty to the officer, if its return should be re- 
quired. Drake v. Sworts, 33 Pac. 563, 564, 24 
Or. 198. 


REDHIBITION. 


Redhibition is the avoidance of a sale 
on account of some vice or defect in the thing 
sold, which renders it absolutely useless, 
or its use so inconvenient and imperfect that 
it must be supposed that the buyer would 
not have purchased it, had he known of the 
vice. Civ. Code La. 1900, art. 2520. 


REDISCOUNTED NOTES. 


Rediscounted notes are said to be notes 
held by a bank, which it indorses and pro- 
cures another bank to discount; so that testi- 
mony that another bank had rediscounted 
implied that the notes had been indorsed. 
Dorsey v. United States (U. S.) 101 Fed. 746, 
749, 41 C. C. A. 652, 


REDOUND. 


“Redound” signifies to conduce; to con- 
tribute; to result. “Redound” is not equiva- 
lent to “require,” within a statute providing 
that, upon a petition by a guardian for the 
sale of the real estate of the infant ward, the 
commissioners appointed must report whether 
the interest of the infant requires a sale to be 
made. A report that the sale would redound 
to the interest of the infant does not confer 
jurisdiction to make the sale. Mattingly’s 
Heirs v. Read (Ky.) 8 Mete. 524, 526, 79 Am. 
Dec, 565. 


REDUCE. 


“Reduced,” as used in a codicil to a will, 
declaring that the shares of certain residuary 
legatees mentioned in the will should be re- 
duced in certain specified amounts each, 
means that the legacies should be lessened, 
diminished, or lowered by the amounts speci- 
fied. It does not mean that there should be 
taken from the respective shares the amounts 
named; that is, that there should be ex- 
cepted out of the residuary legacies the ag- 
gregate sum of the respective reductions. 
While such might be said to be one, and 
perhaps the ordinary, meaning of the word 
“reduced,” it is not the only one in common 
and ordinary use. Worcester's definitions 
include: (2) To bring to a former state; 
to restore. (3) To bring into any state, but 
generally one of diminution, subordination, 
or order.” Webster’s: ‘(2) To bring to a 
state or condition specified, usually inferior 
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or weaker, sometimes indifferent. (3) To 
bring to inferior state with respect to rank, 
size, quality, value, or the like; to diminish; 
to lower; to degrade or impair.” Hayward 
v. Loper, 35 N. E. 225, 226, 147 Ill. 41. 


In insurance. 


The word “reduce” is a word which 
may have a purely technical or local use, dif- 
ferent from the common use, and when used 
in a letter by the managers of a fire insur- 
ance company, instructing their local agents 
to reduce the amount insured by a policy is- 
sued by them, parol evidence may be given 
to show its use in insurance circles. There 
are but few words in our language that have 
so many technical meanings as the word re- 
duce.” In the medical profession instruc 
tions to reduce a fracture would mean one 
thing; in the military world, to reduce a 
fort, quite another; to the mathematician, 
to reduce a problem, another; to the chemist, 
to reduce a substance, still another; and 80 
on. But in each case it would be competent 
to show by parol evidence, if any exigency 
required it, just what the words to reduce” 
meant in the connection in which they were 
used, and that they clearly implied to any 
one in the business or trade in which the 
instructions were given just what means 
should be used and steps taken to accomplish 
the purpose intended. Halsey v. Adams, 43 
Atl. 708, 709, 63 N. J. Law, 330. 


REDUCE TO POSSESSION. 


To “reduce to possession” is to change a 
right existing as an actionable claim into 
actual custody and enjoyment. And. Law 
Dict. 792. 


A right to reduce to possession imports 
ex vi termini a right to the completeness 
and operative force of which something else 
is still indispensable. A right of immediate 
possession and a right to reduce to posses- 
sion are obviously not identical propositions. 
Where goods of one in the possession of an- 
other are taken on attachment, the right of 
the owner to the possession of the goods 
as against that other is such a right to reduce 
to possession, under Code, § 1690, providing 
that replevin will not lie where at the time 
of seizure plaintiff had no right to reduce the 
property into his possession, as will sustain 
replevin against the sheriff. Klee v. Grant 
(N. T.) 23 N. T. Supp. 855. 


REDUCED REGIMENT. 


A regiment broken up and consolidated 
is spoken of as “reduced.” Williams v. Unit- 
ed States, 11 Sup. Ot. 43, 48, 137 U. S. 113, 
24 L. Ed. 590. 


REDUCTION. 
See “Horizontal Reduction.” 


REDUNDANT—REDUNDANCY 


REDUNDANT—REDUNDANCY. 


“Redundant,” as used in Code, § 160, 
providing that, if irrelevant or redundant 
matter be inserted in a pleading, it may be 
stricken out on motion of any person ag- 
grieved thereby, means what is usually un- 
derstood as impertinent. According to Web- 
ster “redundant” means superfluous, more 
than is necessary, superabundant. Prolixity 
may become redundance. Carpenter v. West 
(N. Y.) 5 How. Prac. 53, 55. 


“Redundant matter,” as used in Code, § 
150, providing that irrelevant or redundant 
matter in pleading may be stricken out, does 
not authorize an entire answer, or an entire 
defense in an answer, to be stricken out as 
irrelevant or redundant; but the terms mean 
merely matter impertinently or unnecessarily 
stated in stating the cause of action in the 
complaint or a defense in the answer. Fas- 
nacht v. Stehn, 5 Abb. Prac. (N. S.) 338, 343. 


In pleading, “redundancy” ig the intro- 
duction of matters foreign to or not neces- 
sary to the cause of action or defense stat- 
ed. It is a needless repetition of immate- 
rial averments or conclusions of law, and 
may be struck out on motion without any 
prejudice to the defendants. Carpenter v. 
Reynolds, 17 N. W. 300, 301, 58 Wis. 666. 


A needless repetition of immaterial aver- 
ments is redundancy, although the facts aver- 
red, so far from being irrelevant, may con- 
stitute the whole cause of action. Matter 
which is irrelevant is also redundant, but 
the converse is by no means true. Bowman 
v. Sheldon, 7 N. Y. Super. Ct. (5 Sandf.) 657, 
660 


RE-EMPLOYMENT. 


A person while in the employ of a rail- 
road company as a spare brakeman was in- 
jured, and on recovery entered into a writ- 
ten contract whereby, in consideration of his 
employment for such time as his services and 
conduct should be satisfactory, he released 
all claims for damages. It was held that 
the term “re-employment” means the same 
service in which he was formerly employed, 
that of spare brakeman, liable to be laid off 
when no brakeman was needed and to be re- 
employed when one was. Sax v. Detroit, G. 
H. & M. Ry. Co., 89 N. W. 368, 369, 129 Mich. 
502. 


RE-ENLISTED. 


‘“‘Re-enlisted,” as used in an agreed state- 
ment of facts in an action to recover a boun- 
ty for services in the army of the United 
States, which states that the “plaintiff re- 
enlisted while in Virginia,” means that the 
plaintiff was a person who had been mus- 
tered and received into the military service 
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of the United States. Barker v. Inhabitants 
of Chesterfield, 102 Mass. 127, 130. 


RE-ENLISTED VETERAN. 


A warning was given “to see if the town 
will pay bounties to veterans who have re- 
enlisted in the field.” A vote authorized pay- 
ment of the bounty “to each re-enlisted vet- 
eran who has re-enlisted for,” ete. Held, 
that the words “re-enlisted veteran,” in the 
vote, mean “re-enlisted veteran in the field,” 
and hence one who was discharged before 
his re-enlistment was not entitled to a boun- 


ity. The meaning is the same as though the 


words “re-enlisted in the field” had been in 
the vote, as they were in the warning. The 
term “in the field” has just as clear and 
well-defined a meaning, when used in refer- 
ence to army service in a state of war, as 
any other plain and well-understood expres- 
sion. “ Soldiers in the fleld,“ or “veterans ir 
the field,” or “army in the field,” all mean 
persons in the military service for the pur- 
pose of carrying on the pending war; and a 
person who had been several months out of 
the army, though he may in common par- 
lance perhaps be called a veteran, on account 
of the service he bad given before his dis- 
charge, could not with propriety be said to 
be a veteran in the field. Sargent v. Town 
of Ludlow, 42 Vt. 726, 729. 


RE-ENTER. 


A lease reserved to the lessors the right 
upon default “into and upon said premises 
to re-enter,” and the same to have again as 
in their first and former estate, and the 
lessee covenanted to pay any deficiency aris- 
ing on the reletting of the premises after 
such re-entry by the lessors as his agents. 
Held to mean only a re-entry in the technical 
sense, as known to the common law, by eject- 
ment, and not to include a removal of the 
lessee by statutory summary proceedings. 
Michaels v. Fishel, 62 N. E. 425, 428, 169 N. 
Y. 381. The word “re-enter” at common law 
invests the landlord with the right to main- 
tain ejectment, and this rule has not been 
changed by statute. McMahon v. Howe, 82 
N. Y. Supp. 984, 985, 40 Misc. Rep. 546. 


RE-ENTRY. 


“Re-entry,” as used in a lease reserving 
the right of re-entry upon default, the lessee 
to pay any deficiency arising on the reletting 
of the premises after such re-entry by the 
lessors as his agents, means a re-entry in 
the technical sense, as known to the common 
law, by ejectment, and does not include a re- 
moval of the lessee by statutory summary 
proceedings. Re-entry is the resumption of 
possession pursuant to a right reserved when 
the former possession was parted with. It 
Was a remedy given by the feudal law for 
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nonpayment of rent, but so ancient that its 
origin has never been traced. It can be ex- 
ercised only when the right is expressly re- 
served in the lease; for without such reser- 
vation the remedy of the lessor under the 
lease, independent of the statute, is confined 
to an action on the covenant. The method 
of exercising the right is by an action of 
ejectment to recover possession of the de- 
mised premises. In common law the right 
to re-enter, except when entry can be made 
without force, is simply the right to maintain 
ejectment. Re-entry was coeval with the 
common law in origin, and it has come down 
to modern times with its meaning unchan- 
ged. Narrow and technical to begin with, 
it has so continued throughout its history, 
and is narrow and technical to this day, 
although the extreme nicety of procedure in 
exercising the right has been somewhat soft- 
ened by statute. Michaels v. Fishel, 62 N. E. 
425, 427, 169 N. Y. 381. 


The right of re-entry referred to in 
Civ. Code, § 791, providing that, “when the 
right of re-entry is given a lessor in a lense, 
such re-entry must be made at any time 
after the right has accrued, on three days’ 
notice,” is the right given to the landlord on 
some default of the tenant during the term, 
and not the right which he has when the 
lease is for a fixed term, which has ex- 
pired. Earl Orchard Co. v. Fava, 70 Pac. 
1073, 1074, 138 Cal. 76. 


The provisions of Act May 13, 1846, § 
8, abolishing distress for rent, and providing 
for 15 days’ notice to the tenant to make a 
re-entry, did not apply where the right of re- 
entry arose on the breach of any other cove- 
nant than that for the payment of rent. 
Garner v. Hannah, 18 N. T. Super. Ct. (6 
Duer) 262, 272. 


RE-ESTABLISHED. 


The word “re-established,” in a statute 
providing that a certain ferry was re-es- 
tablished in the name of plaintiff, was con- 
strued to be sufficient to vest the ferry in 
the plaintiff. Stark v. McGowen (S. O.) 1 
Nott & McC. 387, 392. 


RE-ESTABLISHMENT. 


The re-establishment of a grade already 
established does not necessarily mean the 
alteration or changing of such grade. Sea- 
man v. Borough of Washington (Pa.) 83 Atl. 
756, 757. 


RE-EXCHANGE. 


Re-exchange is the expense incurred 
by a bill of exchange being dishonored in 
a foreign country, in which it was payable, 
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made or indorsed and there taken up, the 
amount of which depends on the course of 
the exchange between the two countries 
through which the bill has been negotiated. 
Bangor Bank v. Hook, 5 Me. (5 Greenl.) 174, 
175. 


REFER. 


Under Rev. St. 1889, § 4219, providing 
that, if the accused does not testify, it 
shall not be construed to affect the innocence 
or guilt of the accused, nor be referred to by 
any attorney in the case, the words “re 
ferred to” are held to mean “alluded to.” 
“Refer” is a synonym of “allude,” and these 
words are used interchangeably. State v. 
Moxley, 102 Mo. 374, 393, 14 S. W. 969. 


The word “referrad,” when used with 
reference to an action entered as referred. 
imports a reference in the common form, 
with power of the referees to decide, in case 
of necessity, by a majority, and to proceed 
on hearing one party, if the other, duly no- 
tified, fails to be present. Billington v. 
Sprague, 22 Me. (9 Shep.) 34, 45. 


REFEREE. 
As court, see Court.“ 


A referee for the trial and decision of 
actions is an officer exercising judicial pow- 
er under public authority. In re Hathaway, 
71 N. Y. 238, 243. 


“Referee,” as used in the bankruptcy 
act, shall mean the referee who has juris- 
diction of the case or to whom the case has 
been referred, or any one acting in his 
stead. U. S. Comp. St. 1901, p. 3419. 


A referee, under the statutes, is an of- 
ficer of the court for a specific purpose; 
that is, “to take testimony,” “to ascertain 
a fact,” or, it may be, to hear and deter- 
mine any or all of the issues of fact in 
an action, and to report a finding upon which 
judgment may be entered by the court. 
Betts v. Letcher, 46 N. W. 193, 1 S. D. 182. 


A referee is a person appointed by the 
court or a judicial officer, with power (1) 
to try an issue of law or of fact in a civil 
action, suit, or proceeding, and report there- 
on; (2) to ascertain any other fact in a civil 
action, suit, or proceeding, when necessary 
for the information of the court, and report 
the fact, or to take and report the evidence 
in a suit in equity; (3) to execute an order, 
judgment, or decree, or to exercise any oth- 
er power or perform any other duty express- 
ly authorized by the Code. Ann. Codes & 
St. Or. 1901, § 987. 


Master in chancery. 
Rev. St. § 824 [U. S. Comp. St. 1901, p. 


and returned to the country in which it was 632], allows a docket fee of $20 to be taxed 


REFEREE IN BANKRUPTCY 


“on a trial before a jury in civil or criminal 
causes, or before referees, or on the final 
hearing in equity or in admiralty.” In 
my judgment, the word ‘referee,’ as used in 
this statute, has reference to a class of of- 
ficers who are appointed in pursuance of the 
statutes of the various states to bear and 
determine all the objections that arise on 
the final hearing of a cause. It does not 
have reference to or include masters in 
chancery, whether they hold their place by 
the general appointment or by a special ap- 
pointment.” Central Trust Co. v. Wabash, 
St. L. & P. Ry. Co. (U. S.) 32 Fed. 684, 685. 


REFEREE IN BANKRUPTCY. 


A referee in bankruptcy is not only a 
judicial officer charged with the performance 
of the duties prescribed in the statute, but 
he is also required to give bond to insure 
the observance of his official oath. This is 
an unusual requirement of a quasi judicial 
officer, and the findings of fact of a referee 
in bankruptcy on petition for discharge, 
where a rule of court requires him to hold 
the meeting to consider it, will not be dis- 
turbed, except for clearly shown error. In 
re Covington (U. 8.) 110 Fed. 143. 


REFEREE IN CASE OF NEED. 


The drawer of a bill and any indorser 
may insert thereon the name of a person 
to whom the holder may resort in case of 
need; that is to say, in case the bill is 
dishonored by nonacceptance or nonpayment. 
Such person is called the “referee in case of 
need.” Neg. Inst. Law N. D. $ 131; Rev. 
Codes N. D. 1899, § 1044. 


REFERENCE. 


Arbitration distinguished, see “Arbitra- 
tion.” 


The appointment of a referee is denomin- 
ated a “reference.” Ann. Codes & St Or. 
1901, § 988. 


At common law a reference was the 
sending of any matter by the court of chan- 
cery to a master, or by a law court to a 
prothonotary, to examine it. Indiana Cent. 
Ry. Co. v. Bradley, 7 Ind. 49, 55. 


A submission to a reference is the vol- 
untary act of the parties, and the rule of 
reference, when made, determines the ex- 
tent of the powers of the referee. Every en- 
largement of the rule is, in effect, a new ref- 
erence, and requires the same assent of the 
parties as is required to make the submis- 
sion in the first instance. The mere state- 
ment in the referee’s report of the enlarge- 
ment of the rule of reference is not sufficient 
evidence that it was regularly enlarged, but 
a record or certificate from the justice to 
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REFERENCES. 


Act N. Y. April 1, 1848, § 8, providing 
that it should not be lawful for the state 
reporter of the judicial decisions to secure 
or obtain any copyright for such reports, 
notes, or references, but the same may be 
published by any person, cannot be con- 
strued to include the abstracts of the plead- 
ings and statements of fact which form the 
basis of the decisions reported. The table of 
contents, entitled Cases Reported.” which 
consists of the titles of suits comprised in 
the book, with reference to the several par- 
ticular pages where the cases are to be 
severally found, might be embraced in the 
term “references.” Little v. Gould (JU. 8.) 
15 Fed. Cas. 604, 608. 


“References,” as used in Laws N. I. 
1850, c. 245, § 479, providing that the copy- 
right of any “notes or references“ made 
by the state reporter to any of the reports 
of the judicial decisions of the Court of 
Appeals should be vested in the Secretary 
of the State, should be construed as embrac- 
ing the headnotes and marginal notes of 
the reporter, together with the arguments of 
counsel and the cases cited therein. Little 
v. Gould (U. S.) 15 Fed. Cas. 612, 613. 


REFINED COAL OR EARTH OIL. 


“Refined coal or earth oil,” in a fire 
policy prohibiting the keeping of kerosene 
or other refined coal or earth oil, includes 
gasoline, though it is not specifically desig- 
nated. Kings County Fire Ins. Co. v. Swig- 
ert, 11 III. App. (11 Bradw.) 590, 598. 


“Refined coal or earth oils,” as used ir 
a fire policy containing a condition that it 
shall be void if “refined coal or earth oils” 
are kept for sale, etc., will be construed to 
include kerosene. Bennett v. North British 
& Mercantile Ins. Co., 81 N. T. 273, 275, 37 
Am. Rep. 501. 


The term “refined coal or earth oils” 
naturally includes naphtha, benzine, ben- 
zole, and kerosene, as such oils do not dif- 
fer in nature, but only in degree of inflam- 
mability; but in a policy of insurance against 
fire prohibiting the keeping of benzine, ben- 
zole, naphtha, or refined coal or earth oils 
upon the premises, the term does not include 
kerosene, by reason of the specific enumera- 
tion of the oils of the same nature as kero- 
sene and the omission to specifically enumer- 
ate the latter oil. Morse v. Buffalo Fire & 
Marine Ins. Co., 30 Wis. 534, 537, 11 Am. Rep. 
587. 


REFINED SUGAR. 


“Refined sugar,” as used in the revenue 
act, placing a duty of two cents per pound 


that effect is required. Lazell v. Houghton, | on all sugar refined in the United States, 


32 Vt. 579, 583. 


applies exclusively to such as have assumed 
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at some time the form of white refined loaf 
or lump sugar, and does not include bastard 
sugars, which are a species of sugar of a 
very inferior quality, of less value than the 
raw material, the residuum or refuse of clayed 
sugars, left in the process of refining after 
taking away the loaf and lump sugar which 
results from that process. In the sense of 
having been clarified and freed from their 
feculence, sugars which have undergone the 
full process of refining after they have ar- 
rived at the point of granulation are popu- 
larly to be deemed refined sugars, whether 
they have been clayed or not, but such is 
not the popular meaning of the term. Bar- 
low v. United States, 32 U. S. (7 Pet.) 404, 
410, 8 L. Ed. 728. 


“Refined,” as used in Act Cong. July 
24, 1873, imposing a duty on all sugar re- 
fined within the United States after a cer- 
tain date, refers to a particular process in 
preparing the sugar for sale, which is ter- 
minated before the sugar is put into the 
molds. The act of refining is completed 
when the sugar is fit to be granulated. 
United States v. Pennington (U. 8.) 27 Fed. 
Cas. 493. 


“Refined sugar,” as used in the act of 
Congress relating to a drawback on the ex- 
portation of refined sugars, means the sug- 
ars known in the market as “loaf” and 
Jump.“ Whether they remain in the lump, 
or are crushed, every product of raw sugar 
that has gone through the process of re- 
fining, and which can again be converted 
into sugar, cannot, in a commercial sense 
end within the meaning of the law, be con- 
eidered as refined, though in a certain sense 
they may be so considered. United States 
v. Eighty-Five Hogsheads of Sugar (U. 8.) 
25 Fed. Cas. 991, 993. 


REFINEMENT. 


A refinement is understood to be the ver- 
blage which is frequently found in indict- 
ments in setting forth what is not essential 
to the constitution of the offense, and there- 
-fore not required to be proved on the trial. 
State v. Gallimon, 24 N. C. 372, 377. 


An objection that an indictment for as- 
sault with intent to commit rape did not set 
out the constituents of the offense of rape, 
made after verdict, is a “refinement,” within 
Code, § 1183, providing that judgments on 
indictments shall not be stayed by reason 
of any informality or refinement, if in the 
bill or proceeding sufficient matter appears 
to enable the court to proceed to judgment. 
State v. Peak, 41 S. E. 887, 888, 130 N. O. 
TIL 


REFLECT. 


The word “reflect” is defined by Webster, 
inter alla, as follows: (5) To bring reproach; 
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to reflect on; to cast censure or reproach.” 
A writing reflecting upon an individual, 
therefore, is libelous. Cooper v. Greeley (N. 
Y.) 1 Denio, 347, 359. 


REFLECTION. 
See “After Reflection.” 


REFORM. 


The power of the court to reform a con- 
tract means the power to reduce it to the 
terms agreed on by the parties. Sullivan v. 
Haskin, 41 Atl. 437, 438, 70 Vt. 487. 


REFORMATION. 


Where a party has been found to be in- 
capable of conducting his own affairs by 
reason of habitual drunkenness, the court 
will not discharge his committee and re- 
store the property to him unless a perma- 
nent reformation appear; and the word 
“reformation,” used in this connection, means 
nothing less than a total abstinence from all 
alcoholic liquors for at least one year. It 
must also be a voluntary abandonment of 
the use of intoxicants, and not an abandon- 
ment which is the result of constraint or 
of the want of means to procure liquor; and 
hence, where, on an application by an habitual 
drunkard to be restored to the possession of 
his property, it does not appear that the re- 
linquishment of intoxicants has been volun- 
tary, and there is some evidence of intoxica- 
tion within a year, the application will be 
denied. In re Hoag (N. T.) 7 Paige, 312, 
313. 


Of instruments. 


“Reformation” ig appropriate when an 
agreement has been made or a transaction 
has been entered into or determined on as 
intended by all the parties interested, but in 
reducing which to writing a mistake has been 
made, either through common mistake or 
a mistake of one in fraud of the other, so 
that the written instrument fails to express 
the real agreement. De Voin v. De Voin, 
44 N. W. 839, 841, 76 Wis. 66; Gaffney Mer- 
cantile Co. v. Hopkins, 52 Pac. 561, 562, 21 
Mont. 13. 


The reformation of a deed or mortgage 
is an equitable remedy, granted for the pur- 
pose only of effecting a remedy, and will 
not be granted to destroy an equity. Ocean 
Beach Ass'n v. Trenton Trust & Safe De- 
posit Co. (N. J.) 48 Atl. 559, 561. 


REFORMATORY. 


“Reformatory” Includes all Institutfons 
and places in which efforts are made either 
to cultivate the intellect, instruct the con- 
science, or Improve the conduct, or places 
in which persons voluntarily assemble, re- 
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ceive instruction, and submit to discipline, 
or are detained therein for either of these 
purposes by force; 
building of a “boys’ reformatory” is void 
for uncertainty. Hughes v. Daly, 49 Conn. 
34, 35. 

A reformatory institution is in a certain 
sense a penal institution, being a substitute 
for a jail or penitentiary; its scheme being 


to not only punish, but at the same time to 


discipline and reform, the youth of both 
sexes who have committed small offenses or 
are likely to become outcasts in society. 
McAndrews v. Hamilton County, 58 S. W. 
483, 484, 105 Tenn. 309. 


REFRACTORY METAL. 


Refractory earth or metal is one that 
requires extraordinary heat to fuse it. Jenk- 
ins v. Johnson (U. S.) 13 Fed. Cas. 525, 527. 


REFRESHMENT SALOON. 


“Refreshment saloon,” as used in an or- 
dinance requiring refreshment saloons or 
restaurants to procure licenses, etc., means 
a room or rooms fitted up for purposes simi- 
lar to those of a restaurant, whether or not 
spirituous liquors are kept, and is synony- 
mous with “eating house,” and does not in- 
clude a shop which is used for the manu- 
facture and sale of tobacco, snuff, and cigars. 
State v. Hogan, 30 N. H. (10 Fost.) 268, 272. 


REFRIGERATOR CAR. 


A refrigerator car is built for the pur- 
pose of carrying freight, and the only ma- 
terial difference between it and an ordinary 
freight car is that the former is provided 
with appliances for preserving ice, in order 
to preserve the contents, while the latter 18 
not. Railroad Commissioners’ Order No. 2 
requires every railroad company operating 
within the state to receive every loaded car 
tendered to it by a connecting carrier for 
transportation. Held, that the fact that a 
car tendered was a refrigerator car not suit- 
able or usually used for the transportation 
of the kind of freight loaded therein was no 
defense to an action for refusal to receive 
the car. Gulf, C. & S. F. R. Co. v. Lone Star 
Salt Co., 63 8. W. 1025, 1027, 26 Tex. Civ. 
App. 531. 


REFUGE. 


The phrase “taken refuge in the state of 
Texas,” in an extradition warrant, stating 
that the persons whose arrest and surrender 
is hereby ordered stand charged with a cer- 
tain crime in the demanding state and that 
they have taken refuge in the state of Texas, 
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. from justice. 


REFUSE 


Ex parte Stanley, 8 
S. W. 645, 647, 25 Tex. App. 443, 8 Am. St. 


and a bequest for the Rep. 440. 


REFUND. 


“Refund,” as used in Pub. Laws 1887, c. 
33, providing that, where the municipal of- 
fleers of a city or town in which a deceased 
person, who had served in the army, navy, or 
marine corps of the United States during the 
Rebellion lived, have paid the expense of his 
burial, the state shall refund the amount so 
paid by the town, implies a payment to the 
town of money previously paid by the town. 
Rackliff v. Inhabitants of Greenbush, 44 Atl. 
375, 376, 93 Me. 99. 


The word “refund” in strictness means 
to pour back, but in a will bequeathing div- 
idends of bank stock to testator’s sister, and 
providing that, if at any time during her life 
the whole or any part of said stock shall be 
paid off and refunded, then the amount 80 
paid off and refunded shall be paid to the sis- 
ter, the word was used as a synonym for 
“paid,” which is also one of its definitions. 
Maynard v. Mechanics’ Nat. Bank (Pa.) 1 
Brewst. 483, 484. 


Where dividends received by a stock- 
holder of a corporation impair or reduce the 
capital stock of such corporation, the capital 
stock is “refunded,” within Comp. Laws 1897, 
§ 7057, providing that, if the capital stock of 
a corporation is withdrawn or refunded to 
the stockholders before payment of all cor- 
porate debts for which the stock 1s liable, 
the stockholder shall be liable to corporate 
creditors to the amount so refunded to them. 
The capital stock may be refunded to the 
stockholders as well by distribution by way 
of dividends declared in the ordinary way as 
by basing them upon formal actions to re- 
duce the capital stock. American Steel & 
Wire Co. v. Eddy, 89 N. W. 952, 130 Mich. 
266. 


In a declaration of trust, declaring that 
the trustee holds a sum in trust, and that he 
will refund it, the word “refund,” when dis- 
posal of the fund itself is meant, is used in 
the sense of restore.“ Gutch v. Fosdick, 
48 N. J. Eq. (3 Dick.) 353, 356, 22 Atl 590, 
591, 27 Am. St. Rep. 473. 


REFUSE. 


Standard lexicographers use “refuse” as 
synonymous with “waste.” Thus Worcester: 
“Refuse: (a) Left as worthless when the 
rest is taken; worthless; waste“ —and one 
of the meanings given by him of “waste” is 
“refuse.” “Refuse wood or timber of any 
sort,” as used in Acts 1868, c. 448, providing 
that no person shall cast or throw into the 
Penobscot river any slabs, boards, or lath 


is equivalent to a statement that they are, edgings, bark, grindings of edges, wood, lum. 
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ber, refuse wood, or timber of any sort, in- involves the proof of a previous demand, and 
cludes sawdust and shingle shavings. State so, where a declaration averred that pay- 
y. Howard, 72 Me. 459, 463. ment had been refused, a previous demand 
‘Was presupposed. Shaler v. Van Wormer, 33 


“Refuse matter,” as used in an ordinance . 
empowering the board of health of the city : 
to contract for the removal of such refuse 
matter as accumulates in the preparation of 
food for the table, embraces nothing which 
has not been refused or rejected as unsuita- 
ble for table use. It may be thus rejected 
because it has little or no value for human 
food, or because it is decayed or unwhole- 
some. It must in its nature be perishable, 
and can include little which is not liable to 
become decomposed or offensive if left where 
it falls. The term “refuse matter” can only 
extend to matter which is in fact nolsome, 
or which has been refused or rejected by the 
owner as worthless. State v. Orr, 35 Atl. 
770, 771, 68 Conn. 101, 34 L. R. A. 279. 
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See, also, Neglect and Refuse.” 


“Refuses or neglects,” as used in Gen. St. 
1866, c. 11, § 27, providing that when a per- 
son refuses or neglects to make a statement 
of his personal property, or to subscribe on 
oath to the statement, to a tax assessor, the ! 
latter may examine any other person whom , 
he may suppose has knowledge, etc., embra- 
ces all cases of refusal, neglect, or omission, 
fraudulent, willful, intentional, or otherwise, 
by any person, to make a true statement of | 
all the personal property exempt, as well as 
unexempt, which by the provisions of the 
chapter such person is required to list for 
taxation, either as owner or holder, guard- 
ian, parent, husband, trustee, executor, etc. 
Thompson v. Tinkcom, 15 Minn. 295, 299 (Gil. 
226, 230). 


Where a grantee of the mortgagor called 
on the mortgagee and asked the amount of 
his claim on the mortgaged estate, and was 
answered that he owned the whole, that he 
had bought it and paid for it, and, on such 
grantee showing his deed and again asking 
the amount of the claim, he was referred to 
the records, and on being asked what sort of 
money would answer the mortgagee replied, 
“Nothing but specie,” and that, if money 
was tendered, he would do as he thought 
proper about taking it, and that his papers 
Were at another town, and he could not ascer- 
tain what was due on the mortgage, there 
was a sufficient demand and refusal to enti- 
tle such grantee to maintain an action to re- 
deem the land from such mortgage. Willard 
v. Fiske, 19 Mass. (2 Pick.) 540, 544. 


Demand, offer, or notice implied. 

The word “refuse” signifies to deny a 
request, demand, invitation, or command, and 
hence proof of a refusal to pay necessarily 


Mo. 386, 388. 


“Refusal,” as used in Pol. Code, $ 996, 
providing that an office becomes vacant on 
the refusal or neglect of one who is elected 
or appointed thereto to file his official oath 
or bond within the time prescribed, means to 
decline the acceptance of something offered, 
or to fail to comply with some requirement. 


The person could not refuse the uppointment 


of an office until he received inforination of 
his appointment. The power to refuse a 
thing must necessarily be based upon a 
knowledge of the existence of the thing. 
People v. Perkins, 26 Pac. 245, 246, 85 Cal. 
509. 


A deed providing that the estate grant 
ed shall be void if the grantee shall “neglect 
or refuse“ to support a certain fence, implies 
some previous demand, notice, or request to 
replace the fence if the same has been re- 
moved or destroyed, and that the grantee ei 
ther refused in terms to do the act required, 
or had failed to replace it after a reasonable 
time allowed for that act. Merrifield v. Cob- 
leigh, 58 Mass. (4 Cush.) 178, 185. 


When used in reference to the payment 
of money, the word “refusal” means a fail- 
ure to pay the money when demanded, while 
“neglect” means a failure to pay money 
which the party is bound to pay without de- 
mand. Kimball v. Rowland, 72 Mass. (6 
Gray) 224, 225. 


“Refusing,” in its ordinary meaning, 
carries the idea of an application to the per- 
son refusing, and the word “neglecting,” 
coupled with the word “refusing” by the 
conjunction “for,” in a petition stating that 
a husband had “neglected or refused“ to file 
& schedule of exempt property, weakens the 
meaning of the latter word, and deprives it 
of such meaning. Davis v. Lumpkin, 32 S. 
E. 626, 628, 106 Ga. 582. 


“The word ‘refuse,’ as defined by the 
Century Dictionary, means to deny, a8 a re- 
quest, demand, or invitation; to decline to 
accept; to reject, as to refuse an offer.“ 
Thus a complaint, alleging that defendant 
refused to accept goods which he had con- 
tracted to purchase, authorized the admission 
of evidence that plaintiff offered to manufac- 
ture and deliver such goods, and that such of- 
fer or offers were declined by defendant. 
Bowen v. Young, 75 N. T. Supp. 1027, 1029, 
37 Misc. Rep. 547. ` 


The ordinary signification of the word 
“refuse” is to deny a request or demand; 
and where a complaint alleged a contract by 
which a father agreed to convey a certain 
piece of land to his daughter, full perform- 
ance on her part, and that the father failed, 
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neglected, and refused to make the convey- 
ance, and after his death his heirs had refus- 
ed to convey to her, the allegations were 
held sufficient in an action for specific per- 
formance, without alleging a further de- 
mand. Burns v. Fox, 14 N. E. 541, 542, 113 
Ind. 205. 


The word “refuse,” in Act Cong. June 28, 
1898, § 6, providing that, if the chief of a 
tribe refuse or fail to bring suit for land, 
then any member of the tribe may bring 
suit, clearly implies a demand, for without 
it-there can be no refusal; thus making a 
demand necessary for the commencement of 
an action by a member of the tribe. Brought 
v. Cherokee Nation (Ind. T.) 69 S. W. 937, 940. 


The words “refused when due,” in an ac- 
ceptance of a foreign bill of exchange, on its 
presentation for honor, on condition that it is 
regularly protested and refused when due, 
import that there must be a distinct act of 
refusal, and, unless there be a request, there 
cannot be a refusal. Mitchell v. Baring, 10 
Barn. & C. 4, 10. 


In a will devising a copyhold to testa- 
tor’s daughter-in-law for life, remainder in 
fee to her son A., on an express condition 
that A. should convey certain property sev- 
erally to his sisters, but, in case he should 
object or refuse to make such conveyances, 
then the devise to him was void, the words 
“object or refuse” did not necessarily ex- 
press a positive act; but the testator assum- 
ed that the grandson would convey if he 
did not object, and the words did not imply 
or make necessary a request by the sisters 
for the conveyance. Taylor v. Crisp, 8 Adol. 
& El. 779. . 


As failure. 


Const. art. 14, providing that any officer 
who “refuses” to take the oath therein pre- 
scribed shall forfeit his office, will not be 
construed to mean that a failure to take such 
oath within a prescribed time is a refusal; 
and where a party has taken a statutory 
oath, instead of a constitutional oath, it will 
not be held a refusal, since refuse“ means 
to deny, as a request, demand, invitation, or 
command, or to decline to do or grant. Duf- 
fy v. Edson, 84 N. W. 264, 268, 60 Neb. 812. 


A refusal to pay a tax is one thing, and 
a failure to pay is another. The former may 
be the result of willfulness, or a denial of 
the legality of the tax. The latter may be 
the result of sickness and poverty and utter 
inability to pay. Inhabitants of Cape Eliza- 
beth v. Boyd, 29 Atl. 1062, 86 Me. 317. 


Gen. Laws, c. 229, § 10, providing that 
any party who gives notice of the taking of 
a deposition, and who “neglects and refuses” 
to take the same, shall be liable to the ad- 
verse party for 25 cents per mile for actual 
travel of himself and bis attorney to attend 
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the same, includes a case of innocent omis 
sion through no fault of the party giving the 
notice, and no distinction is made between 
that and a case of willful neglect. Robertson 
v. Northern R. R., 63 N. H. 544, 549, 3 Atl. 
621. 


“Refusing to comply” ordinarily means 
the same as “failing to comply.” Smith v. 
Hance, 11 N. J. Law (6 Halst.) 244, 251. 


“Refusing to comply,” as used in a will 
providing that, on a legatee refusing to com- 
ply with the condition that he change bis 
name, which must be done by petition to the 
Legislature, and take an oath prescribed in 
the will, the property should go to the next 
male heir on the same terms, does not have 
the same operation in law as his failing to 
comply, although they may, in general, have 
such operation. Where the condition to be 
performed depends on the will of the devisee, 
his failure to perform it is equivalent to a 
refusal; but where the condition does not de- 
pend on his will, but on the will of those 
over whom he can have no control, there is 
a manifest distinction between refusing and 
failing to comply with it. Taylor v. Mason, 
22 U. S. (9 Wheat.) 325, 344, 6 L. Ed. 101. 


The omission of the selectmen of the 
town to muke a written report to the town 
of their alteration of a town way on a writ- 
ten petition for an alteration is such a re 
fusal to alter it as gives jurisdiction of the 
matter to the county commissioners, under 
a statute providing that, on the refusal or 
neglect of the selectmen to make an altera- 
tion upon petition, an appeal will lie from 
their decision to the county commissioners. 
Inhabitants of New’ Marlborough v. Berkshire 
County Com’rs, 50 Mass. (9 Metc.) 423, 433. 


A Georgia statute provides that, if any 
party plaintiff should fail or refuse to make 
discovery relative to allegations of usury set 
up in the plea, the defendant might make 
affidavit in writing which could be used on 
trial. Under this statute it was held in Per- 
sons v. Hight, 4 Ga. 474, 497, that the words 
“fail” and “refuse” meant substantially the 
same thing; both contemplating a failure to 
came up to the requirements of the statute. 


As neglect. 


“Refuse the payment of,” as used in a 
condition in a mortgage authorizing certaiu 
proceedings if the mortgagee shall refuse the 
payment of any of its notes, means some- 
thing more than a mere neglect to pay by 
the day. Parish v. Wheeler, 22 N. Y. 494, 
514. 


As option. 


In the ordinary acceptation of the term, 
a “refusal” is an understanding that nothing 
will be done with the subject to which it re. 
lates until the person to whom the refusal 
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is given shall give some positive answer in 
regard to it. Hosford v. Carter (N. T.) 10 
Abb. Prac. 452, 454. 


A lease, providing that, after the ter- 
mination of the term, the lessee should have 
the “refusal of the premises” for three years 
longer, meant that he should have an option 
for renting the premises for three years 
longer at the same terms. Tracy v. Albany 
Exch. Co., 7 N. X. (8 Seld.) 472, 474, 57 Am. 
Dec. 538. 


“Refusal to purcbase,” as used in an 
agreement giving a party the “right, option, 
and refusal to purchase“ land within a cer- 
tain time, gives to the party having such op- 
tion no interest, either legal ar equitable, in 
the land. Ex parte Birch, 8 III. (3 Gilman) 
134, 138, 143. 


Of instruction. 


The refusal of the court to pass on in- 
structions submitted was a refusal, within 
the meaning of Rev. St. 677, § 47, requiring 
that the instruction shall be in writing, and 
shall be given or refused. Karriger v. Greb, 
42 Mo. 44. 


REGALIA. 


“Regalia” is sometimes used in the 
Spanish law as indicating the right “which a 
sovereign has over anything in which a sub- 
ject has a right or property or ‘propiedad.’ ” 
Hart v. Burnett, 15 Cal. 530, 566. 


REGARD. 
See “In Regard to.” 


A direction by the court to referees that, 
in deciding the matter submitted to them for 
decision, “regard should be had to the law,” 
is construed as directory, and leaves the judg- 
ment of the referees conclusive as to the 
law. Walker v. Simpson, 18 Atl. 580, 582, 80 
Me. 143. 


“Regard,” as used in a will naming five 
executors and trustees, and providing that, 
whenever their number should be reduced to 
two, the judge of probate of the district 
should appoint a third, and in so doing should 
regard the wishes of the existing trustees, 
if taken in its natural import, is equivalent 
to “be governed.” Appeal of Allen, 38 Atl. 
701, 703, 60 Conn. 702. 


REGION. 


A strictly correct definition of the word 
“region” is neighborhood, vicinity, district, 
quarter, or ward. Under a statute authoriz- 
ing application for process against railroad 
Companies by two reputable citizens, resident 
in the region traversed by the line of the 
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railroad, for process against it on the ground 
that it had issued stock contrary to law, it 
is held that a contention that the word 
“region” indicates that the statute was not 
intended to apply to street railway companies 
was without foundation, and that the term 
properly applied to the territory traversed by 
a street railway company. Cheetham v. At- 
torney General (Pa.) 88 Wkly. Notes Cas. 124, 
126. 


REGISTER. 


“To register” is to enter in a register; 
to record formally and distinctly; to enroll; 
to enter in a list. Reck v. Phenix Ins. Co., 
7 N. Y. Supp. 492, 54 Hun, 637. 


Under the old law, when the actual rec- 
ord of a deed was necessary to give it pri- 
ority, actual record was necessary for its 
admission in evidence without further proof. 
Until actual record it was not, then, a “reg- 
istered deed.” Now, however, when a deed 
has full effect from the moment it is filed 
for record, it becomes from that moment “a 
registered deed,” within the meaning given 
to that term by the court. Durrence v. 
Northern Nat. Bank, 43 S. H. 726, 727, 117 
Ga. 385. 


As copyright. 


The word “registered,” on a label which 
has been registered in the Patent Office un- 
der Act Cong. 1874, is not synonymous with 
the word “copyright,” eo as to impart to an 
alleged infringer of the copyright construc- 
tive notice of the fact that the label is copy- 
righted. The label should contain the word 
“copyright,” the name of the person owning 
the copyright, and the date of completion 
thereof. Higgins v. Keuffel (U. S.) 80 Fed. 
627, 628. 


Enrollment of vessel distinguished. 


“Register,” as used in Act Dec. $1, 1788, 
and Act July 18, 1793, authorizing foreign 
vessels wrecked and repaired in the United 
States to be registered or enrolled, applies 
to vessels engaged in the foreign trade. Ves- 
sels engaged in the foreign trade are “reg- 
istered,” and those engaged in the coasting 
and home trade are “enrolled,” and the words 
“register” and “enrollment” are used to dis- 
tinguish the certificates granted to those two 
classes of vessels. The Mohawk, 70 U. S. (3 
Wall.) 566, 571, 18 L. Ed. 67. 


REGISTER (Noun). 


A register is an official record. Reck v. 
Pheenix Ins. Co., 7 N. T. Supp. 492, 54 Hun, 
637. 


The register of a clerk of a court is, as 
its name imports, “a book in which the clerk 
is to enter the titles of actions, with brief 
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notes under them, from time to time, of all 
papers filed and proceedings had therein.” 
Code Civ. Proc. § 1052; Wolters v. Rossi, 126 
Cal. 644, 649, 59 Pac. 148, 144. 


REGISTER IN BANKRUPTCY. 
As court, see “Court.” 


Rev. St. § 5003, providing that the evl- 
dence or examination in any one of the pro- 
ceedings authorized in its title may be taken 
before a register in bankruptcy, means any 
register in bankruptcy, and is not limited 
to the register before whom the proceedings 
are pending or to a register of the district. 
In re Comstock (U. S.) 6 Fed. Cas. 236. 


REGISTERED BOND. 


“A registered bond is one which is a 
simple certificate of indebtedness in favor 
of a particular individual, payable at a date 
named, with interest at days named. The 
name of the payee is entered on the books of 
the corporation debtor, municipal or private, 
as the registered owner, or, if it be a govern- 
ment bond, on the register of the govern- 
ment. On the days when, by the terms of the 
bond or certificate of indebtedness, the inter- 
est falls due, it is paid directly to the reg- 
istercd creditor without presentation of the 
bond, usually by check drawn to his order 
and sent by mail, or, if he so demands, by 
cash in hand; but by long-settled course of 
practice the payment is made by check to the 
order of the creditor. These bonds or certifi- 
cates of indebtedness are not negotiable, and 
can be transferred only by an entry on the 
books of the debtor corporation, with a prop- 
er indorsement on the bond itself, or by the 
issue of a new certificate. The pecullarity 
of this class of securities lies in the fact that 
it is not necessary to produce them to the 
debtor at each time that the interest is due, 
and the danger of loss by robbery or fire is 
entirely removed.” Benwell v. City of New 
York, 36 Atl. 668, 669, 55 N. J. Eq. 260. 


REGISTERED PROVISIONALLY. 


The words “registered provisionally,” fol- 
lowing the word “corporation,” are not equiv- 
alent to a notice that it is not incorporated; 
but the great majority of a community, hear- 
ing the word “corporation,” would not un- 
derstand that the additional words gave it 
any other than the ordinary meaning. Regina 
v. Whitmarsh, 14 Q. B. 803, 804. 


REGISTERED TONNAGE. 


The “registered tonnage” of a ship is the 
cubical contents of the ship expressed in tons, 
or the amount of weight which she will carry 
as entered on some official record. Reck v. 
Phoenix Ins. Co., 7 N. Y. Supp. 492, 54 Hun, 
637. 
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The term “registered tonnage” refers to 
a vessel’s carrying capacity as stated in the 
ship’s papers. Reck v. Phenix Ins. Co., 29 
N. N. 187, 139, 130 N. Y. 160. 


REGISTRAR. 


In statutes relative to elections the term 
“registrars” shall mean the board of regis- 
trars of voters of a city or town or the board 
of election commissioners of the city of Bos- 
ton, when applicable. Rev. Laws Mass. 1902, 
p. 105, c. 11, 8 1. 


REGISTRATION. 


“Registration,” as used in a statute pro- 
viding that no transfer of certificates of stock 
shall be valid as against bona fide creditors 
and subsequent purchasers without notice, ex- 
cept from the time such transfer shall have 
been registered or made upon the book or 
books of such company, is used in the sense 
of entering in the book a statement or memo- 
randum of facts to serve as memorial or evi- 
dence. The purpose of the statute is ob- 
viously to give notice of the title to creditors 
and purchasers, so as to prevent fraudulent 
transfers, and to protect the corporation it- 
self in determining the questions of member- 
ship, the right to vote, the payment of divi- 
dends, and other incidents of ownership. A 
written memorandum in proper form would 
as well answer the purposes thus intended as 
a formal record. Fisher v. Jones, 3 South. 
13, 16, 82 Ala. 117. 


Registration is the act of making a list, 
catalogue, schedule, or register. The word 
“registration” is an ordinary one. It is used 
in a generic sense, not technical, and, when 
applied to voters, unless there is a system of 
registration described by act of Congress pro- 
viding for the appointment of supervisors of 
congressional elections, and applied by such 
act as the only registration of voters under 
the law, it is any list, register, or schedule 
containing all the names, the being on which 
lists, registers, or schedules constitutes a pre- 
requisite to voting; and the Delaware assess- 
ment lists, made primarily by the assessors 
of the different hundreds and completed by 
the levy courts of the different counties, are 
such lists, though they contain not only a 
list of voters, but all other persons beside. 
In re Supervisors of Election (U. S.) 1 Fed 
1. 5. 


Acts 1806, e. 49, $ 3, provides that any 
deed, the execution of which is established 
by acknowledgment, shall take effect only 
from the date of such acknowledgment “for 
the purpose of admission to registration.” 
The latter clause was necessary to explain 
the manner in which the acknowledgment 
should be made to give effect to the deed; 
and where an acknowledgment was not for- 
mally done, so as to authorize registration, 
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both the deed and the registration are in- 
effectual to communicate any legal estate to 
the grantee. Robertson v. Sullivan, 10 Tenn. 
(2 Yerg.) 91, 93. 


Registration is the method of proof pre- 
scribed for ascertaining the electors who are 


N. I. 175, 181, 23 N. N. 533, 535. 


REGISTRT. 


REGULAR BALLOT 


deface any registry or record, are not con- 
fined to records of courts of justice. Every 
registry or enrollment directed by law and 
preserved for the use of the public is em- 
braced by this act of assembly. It extends 
without doubt to the public books in the land 


qualified to cast votes, and the registers are office. Ream v. Commonwealth (Pa.) 8 Sers. 


the lists of such electors. People v. Bell, 119 | 


& R. 207, 209. 


REGRATING. 


“Regrating” was the common-law offense 


Registry of a deed merely serves to give | of buying corn or other dead victual in any 


notice to third parties. In law it is notice. 


| market, and selling it again in the same mar- 


Stafford v. Morse, 54 Atl. 397, 398, 97 Me. ket, or within four miles of the place. For- 


222. 


syth Mfg. Co. v. Castlen, 37 S. E. 485, 487, 112 


The term “registry of deeds,” as used in Ga. 199, 81 Am. St. Rep. 28. 


the chapter relating to the collection of taxes, | 
shall mean the registry of deeds for the: 
county or district in which the land taxed | 
lies. Rev. Laws Mass. 1902, p. 229, c. 13, 
§ 1. | 


The “registry of a deed” is the only stat- | 
utory method of giving notice of the change 


of property by means of the conveyance, and 


REGULAR. 


Webster defines “regular” to mean con- 
formable to a rule; methodical; periodical. 
Zulich v. Bowman, 42 Pa. (6 Wright) 83, 87. 


„Regular“ is derived from “regula,” 
meaning “rule,” and its first and legitimate 


it is also the only statutory mode of giving | signification, according to Webster, is ‘‘con- 


effect and operation to it as to any person 
or persons, except against the grantor and 
his heirs. Hewes v. Wiswell, 8 Me. (8 Greenl.) 
94, 97. 


The word “registry” has the same mean- 
ing both in Spanish and English law, both 
systems deriving it from the Latin “liber re- 
rum gestarum,” which the Roman lawyers 
contracted into “registrum.” To register a 
thing is to write it in a book, and it is said 
by high authority on Spanish law (Gamboa) 
that this is especially required in the case 
of a mining title, to preserve ft from the 
danger of simulation, defacement, fraud, and 
loss, to which separate papers would be ex- 
posed. United States v. Castillero, 67 U. 8. 
(2 Black) 17, 109, 17 L. Ed. 360. 


The registry of a deed is intended to 
contain all the essential parts of a full and 
complete notice of every fact necessary to 
be known, instead of merely putting the party 
on the scent, and requiring him to run all 
around the world after the grantor and the 
grantee, seeking information as to the true 
nature of the transaction. Hence it is held 
that. though an absolute deed and defeasance 
made at the same time constitute a mort- 
gage, if the deed alone, and not the defeas- 
ance, be recorded, it is to be considered as an 
unrecorded mortgage. Friedley v. Hamilton 
(Pa.) 17 Serg. & R. 70, 71, 17 Am. Dec. 638. 


The registry of a deed adds nothing to 
its effectiveness as a conveyance. All that 
it accomplishes is to impart notice. Shirk v. 
Thomas, 22 N. E. 976, 977, 121 Ind. 147, 16 
Am. St. Rep. 381. 


The words “enrollment,” “registry,” or 
“record,” in a statute making it criminal to | 
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formable to a rule; agreeable to an establish- 
ed rule, law, or principle, to a preseribed 
mode, or according to established, custom- 
ary forms.” Myers v. Rashback (N. Y.) 4 
How. Prac. 83, 85. 


As used in a deed and a vote of a town 
to sell lands that all buildings shall be 
„regular and uniform.“ this phrase cannot 
be construed to bind the land for all time to 
an arbitrary building line. Hamlen v. Keith, 
50 N. E. 462, 463, 171 Miss. 77. 


REGULAR ASSISTANT. 


A “regular assistant” in a postoffice, when 
used with reference to an office requiring an 
assistant employé only during a few hours 
of each day, may well be said to be a per- 
son who has taken the oath of office, and 
who assists in receiving, opening, and distrib- 
uting mail from time to time. United States 
v. Brent (U. S.) 24 Fed. Cas. 1225, 1227. 


REGULAR BALLOT. 


“Regular ballot,” as used in Act March 
21, 1874, § 2, providing that, whenever any 
ballot with a certain designated heading shall 
contain printed thereon in place of another 
any name not found on the regular ballot 
having such heading, such name shall be 
regarded by the judges of election as having 
been placed there for the purpose of fraud, 
means a piece of paper to be voted by an 
elector which contains the name of the party 
and of the candidates chosen by those who 
voluntarily organize themselves into a body 
or party, for the purpose of promoting their 
interests by electing to office persons who 
will carry out their views, and the words 


REGULAR BUSINESS 


were used in view of the usage of parties in 
thus preparing and printing their ballots. 
Roller v. Truesdale, 26 Ohio St. 586, 592. 


REGULAR BUSINESS. 


It can hardly be successfully urged that 
one who acts as a president of a mill and 
lumber company, a corporation regularly en- 
gaged in buying and selling millwork, is not 
carrying on a regular business or engaged in 
a regular employment, within a statute pro- 
viding that any person residing in one coun- 
ty, but carrying on a regular business in an- 
other, may be sued in either county. Crom- 
well v. Willis, 53 Atl. 1116, 1117, 96 Md. 260. 


REGULAR CHANNEL. 


“Regular channel,” as used in a war- 
ranty by the assured in a towage policy, re- 
citing that the steam tug, with her tow, 
should not go out of the “usual and regular 
channel,“ cannot be interpreted as a warranty 
that the tug should never through any fault 
or error of navigation get out of the proper 
depth of water. What is meant by the clause 
is that, in going from place to place, the ves- 
sel should go by way of the “usual and regu- 
lar channel,” and should not intentionally 
take any unusual channel, or any route out 
of the usual course, but should pursue the 
ordinary and accustomed route. Egbert v. 
St. Paul Fire & Marine Ins. Co. (U. S.) 71 
Fed. 739, 742. 


REGULAR CLERK. 


The phrase, “regular clerk,” as used in 
Acts 1873, c. 335, § 28, providing that the 
heads of all departments shall have power to 
appoint and remove all clerks and employés 
in their respective departments, but no regu- 
lar clerk shall be removed until he has been 
informed of the cause of the removal, and 
has been allowed an opportunity of making 
an explanation, does not include the superin- 
tendent of telegraph in the fire department. 
People v. Board of Fire Com’rs (N. T.) 23 
Hun, 817, 319; People v. Board of Fire 
Com’rs of City of New York, 86 N. T. 149, 
151. 


REGULAR COURSE OF BUSINESS. 


A note is said to be transferred in the 
regular course of business when it is used in 
such a way that a business man of ordinary 
intelligence and capacity would receive it, 
when offered for the purpose in which it is 
transferred, as money, and would give credit 
therefor without any suspicion of the in- 
tegrity thereof. Roberts v. Hall, 87 Conn. 
205, 215, 9 Am. Rep. 308. 


REGULAR DEALER. 


Any person in the retail lumber trade, 
owning and operating a lumber yard in 
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which a general assortment of stock in kind 
and quality commensurate with the demands 
of the community where located is kept for 
sale, is a regular dealer,“ within the mean- 
ing of the constitution of a retail lumber 
dealers’ association, declaring that any regu- 
lar dealer in the lumber trade may become a 
member of the association. Jackson v. Stau- 
field, 36 N. N 345, 350, 137 Ind. 592, 23 L. 
R. A. 588. 


REGULAR DEPOT. 


“Regular station or depot,” within the 
meaning of a statute imposing a penalty on 
a railroad company for refusal to receive 
and forward freight when tendered at a regu- 
lar station or depot, does not include a place 
on a railroad line where its conductors have 
frequently stopped trains to receive and let 
off freight and passengers, but where there 
has never been any station agent or agent's 
office, or books kept, tickets sold, or bills of 
lading given. Kellogg v. Suffolk & C. R. 
Co., 5 S. K. 379, 380, 100 N. O. 158. 


The term “regular depot or stopping 
place,“ within the meaning of the statutes 
requiring locomotive engineers or other per- 
sons who have the control of railroad loco- 
motives or trains to blow the whistle or ring 
the bell at least one-quarter of a mile be 
fore reaching any public crossing, or any 
regular depot or stopping place on such road, 
does not include a place where it is not the 
habit of the company to stop its trains, ex- 
cept for the purpose of putting on or putting 
off any passenger who so desires. Cook v. 
Central R. & Banking Co. of Georgia, 67 
Ala. 533-542. 


REGULAR DOCUMENT. 


“Regular document,” as used in Rev. St. 
N. Y. § 4226, providing that the preced- 
ing section shall not operate on unregis- 
tered vessels owned by citizens of the United 
States and carrying boat lease, and “sea let- 
ter or regular document issued from a cus- 
tom house” of the United States, includes a 
certificate issued by the collector of the cus- 
tom house, stating that the owner is an 
American citizen. The Miranda (U. 8.) 51 
Fed. 523, 525, 2 C. O. A. 362. 


REGULAR ELECTION. 


“Regular,” as used in Act Feb. 7, 1889, 
§ 6, providing that at the regular election to 
be held in the year 1890 the county commis- 
sioners of two certain counties should sub- 
mit the question of location of the county 
seat to the voters of such counties, is synony- 
mous with the word “general,” and as used 
was intended to mean the general election as 
provided for by Revised Statutes. Doan v. 
Logan County Com’rs, 26 Pac. 167, 170, 8 
Idaho, 38 


REGULAR ELECTION 


The word ‘regular’ means conformable 
to an established rule, law, or principle, and 
the exact literal signification of the phrase 
“next regular election” is the next election 
held conformably to established rule or law. 
State v. Cobb, 2 Kan. 32, &. 


In Acts Adj. Sess. 1863, p. 279, providing 
that. if any of certain officers in St. Louis 
county shall hereafter vacate his office, ex- 
cept by the expiration of his term, it shall 
be the duty of the Governor to appoint until 
the next regular election“ a suitable person 
to perform the duties of the office, the phrase 
quoted meant the next general election. 
When applied to elections, the terms “regu- 
lar’ and general“ have been used inter- 
changeably and synonymously. The word “reg- 
ular” is used in reference to the general elec- 
tions occurring throughout the state. State 
ex rel. Attorney General v. Conrades, 45 Mo. 
45, 47. 


“Regular election,” as used in Const. art. 
8, $ 11, providing that, in case of vacancy 
in any judicial office, it shall be filled by ap- 
pointment of the Governor until the next 
regular election that shall occur more than 
30 days after such vacancy shall have hap- 
pened, should be construed to mean the next 
election held conformably to established rule 
or law; that is, the next regular election 
prescribed by law for the election of a par- 
ticular officer to be elected. Ward v. Clark, 
10 Pac. 827, 35 Kan. 315. 


In Const. art. 8, § 11, providing that, in 
case of vacancy in any judicial office, it shall 
be filed by appointment of the Governor 
until the next regular election that shall oc- 
cur more than 30 days after such vacancy ' 
shall have happened, the expression “regu- 
lar election“ does not necessarily mean gen- 
eral election, or township election, or any 
state, county, city, or district election, but 
simply means the regular election prescribed 
by law for the election of the particular 
officer to be elected. The next regular elec- 
tion to be held for any particular office could, 
of course, be only such an election as could 
be regularly and legally held for that par- 
ticular office. It could not be an election 
held for some other office, or at a time not 
fixed by law for filling such office, or without 
law, or merely because an election might be 
properly held at that time for the accom- 
Plishment of some other purpose. Matthews 
v. Shawnee County Com’rs, 9 Pac. 765, 768, 
34 Kan. 606. 


“Regular election,” as used in Const. 
art. 4, § 11, providing that, in case of va- 
Cancy, the judge of the district court “shall 
have power to appoint a clerk until a regu- 
lar election can be held,” does not mean gen- 
eral election, but any election by the peo- 
ple which ig provided for by law. Banton 
v. Wilson, 4 Tex. 400, 408. 


As used in Const. art. 4, f 31, providing 
that, in case of a vacancy of certain offices, 
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the Governor may fill such vacancy by ap- 
pointing a successor, who shall hold until 
the next regular election, means the next 
regular election for the office in which a va- 
cancy has occurred. People v. Wilson, 72 N. 
C. 155, 161. 


St. 1863, p. 605, § 14, authorizing the 
board of education, in case of vacancy in an 
office for superintendent, to appoint a per- 
son to fill the vacancy until the regular elec- 
tion then next following, when the office 
shall be filled by the election of the people, 
means the next general election, and not the 
next election at which superintendents are to 
be elected. The phrase “regular election” is 
employed in the sense of general, as contra- 
distinguished from a called or special, elec- 
tion. People v. Babcock, 55 Pac. 1017, 1018, 
123 Cal. 307. 


REGULAR HOTEL. 


The words “regular hotels and eating 
houses,” in Rev. St. § 8092, providing that all 
places where intoxicating liquors are sold 
shall be closed on Sunday, but that the term 
“place,” in reference to regular hotels and 
eating houses, shall be construed to mean a 
room or part of the room where such liquors 
are usually exposed to sale, designates the 
place of the principal and not the subor- 
dinate business, which is the carrying on of 
the hotel or eating house. Lederer v. State 
(Ohio) 3 O. O. D. 303, 304. 


REGULAR INDORSEMENT. 


A “regular indorsement” is an indorse- 
ment in blank of third persons under the 
name of the payee, and such indorsements 
are held to impose only the obligation of sec- 
ond indorsers, and parol evidence is not re- 
ceived to vary that obligation; but in Ver- 
mont no distinction has ever been made be- 
tween regular and irregular indorsements, 
but they have been held alike prima facie to 
impose the obligation of maker. National 
Bank v. Dorset Marble Co., 17 Atl. 42, 43, 
61 Vt. 106, 2 L. R. A. 428. 


REGULAR INTERVAL. 


By the term “regular intervals,” as used 
in an application for a patent, we are to un- 
derstand intervals that conform to a pre- 
scribed rule. Hanifen v. Armitage (U. 8.) 
117 Fed. 845, 850. 


REGULAR MARKET PRICE. 


„Regular market price” is the same as 
“current market price,” so that proof that 
articles were to be furnished at the regular 
market price does not constitute a variance 
from an allegation that they were to be fur- 
nished at the current market price. Santa 
Monica Lumber & Mill Co. v. Hege, 51 Pac. 
555, 557, 119 Cal. 876. 
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REGULAR MEETING. names appear, the regular panel consists of 
| 24 persons, and not of 30 persons mentioned. 


A regular meeting of town trustees 1s Stone v. Saunders, 51 S. W. 788, 106 Ky. 904. 
such a meeting as the law requires to be 


held at a stated time and place. State v. i 
Trustees of Wilkesville Tp., 20 Ohio St. 288, REGULAR PASSENGER TRAIN. 


A “Regular passenger train,” as used In 
The term “stated meeting,” or regular Railroad Act July 1, 1879, 5 25 (Hurd's Rev. 
meeting,” of a board of directors or control- St. 1889, p. 1060), providing that every rail- 
lers, whenever they occur in the act relating road corporation shall cause its “regular pas- 
to the organization of boards of school di- senger trains” to stop a sufficient length of 
rectors, shall be taken to mean the first meet- tiine at its stations at county seats to accom- 
ing thereof for organization after the annual modate passengers, includes al] trains enga- 
election of directors or controllers, and the ged in carrying passengers, running regular- 
monthly or other periodical meetings held ly every day upon an advertised time-card 
thereafter in accordance with the standing of the company, equipped as all other pas- 
regulations of the board; but, if there are no senger trains are. Cleveland, C., C. & St. L. 
standing regulations, then every meeting held Ry. Co. v. People, 51 N. E. 842, 844, 175 III. 
in succession from said first meeting for or- 359. 
ganization, by adjournment to a time and 
place certain, and so entered on the minutes ; 
of the proper board, shall be to all intents and used mainly for carrying the mail, but 
and purposes regarded as a regular meeting. which also has coaches for the use of pas- 


P. & L. Dig. Laws Pa. 1894, p. 766, § 52; Act sengers, which runs daily on schedule time, 
April 11, 1862, § 3 (P. L. 471). , and is advertised by time-tables and trav- 


elers’ guides as a passenger train, is a regu- 
lar passenger train, within Rev. St. III. 1891, 
REGULAR MINISTER OF THE GOS- c. 114, § 88, requiring all regular passenger 
PEL. trains to stop a sufficient length of time at 
Rev. St. c. 71, declares that “all regular the railroad stations or county seats to re- 
ministers of the gospel” of any denomination ceive and let off passengers with safety. Ili- 
having the cure of souls shall be authorized , nois 3 Ry. Co. v. ee 33 N. E. 173, 
to solemnize the rites of matrimony accord- ! 176, 143 III. 434, 19 L. R. A. 119. 
ing to the rites and ceremonies of their re- Act May 29, 1879, which requires all reg- 
spective churches. Held, that the term “regu-' ular passenger trains to stop at county seat 
lar minister of the gospel,” as used in such stations a sutticient length of time to receive 
act, imports that the person shall be some- and let off passengers with safety, should be 
thing more than a minister or preacher, and construed to mean a train engaged in carry- 
that he had, according to the constitution of ing passengers running regularly every day 
his church, the right to celebrate matrimony, on an advertised time-card of the company, 
and to some extent at least the power to and equipped as are all passenger trains. 
administer the Christian sacraments as ac- The term does not merely imply an accom- 
knowledged and held by his church. State v. modation train, stopping at all stations, but 
Bray, 35 N. C. 289, 290. should be construed to include a through pas- 
senger train, equipped and operated as other 
REGULAR PANEL. passenger trains on the road, carrying pas- 
sengers and baggage, running on an official 
The words “regular panel,” as used in time-table, which only differs from other pas- 
the statute providing that, when a jury for senger trains in that the other stopped at all 
the trial of a cause cannot be made up from stations, while this one did not. The act 
the regular panel, the judge may deliver to; would not include a freight or excursion 
the proper officer a list of jurors sufficient to train, or a special train. Chicago & A. R. R. 
complete the panel, means the panel drawn | v. People, 105 III. 657, 659. 
from the wheel, whether drawn for the par- 
ticular case, or to serve for the term, or some < 
stated time. Barr v. City of Kansas, 25 S. REGULAR PHYSICIAN. 


W. 562, 563, 121 Mo. 22. The term “regular physician” means 
The expression “regular panel,” in refer- that the physician to whom the term is ap- 

ence to juries, means the number of persons Plied is a member of the county society and 

who are to constitute the regular attendance town association. Bradbury v. Bardin, 35 

of the court during the term as regular ju- Conn. 577, 581. 

rors—that is, as the standing jury; and i 


used in Ky. St. §§ 2243, 2246, providing that ' 
30 names shall be drawn, from which list of , REGULAR PLACE OF WORSHIP. 


A train designated as a “fast mail train.“ 


30 names the regular panel of the petit jury 
shall be selected in the order in which their 


The term “regular place of stated wor- 
ship,” in Act May 14, 1874, exempting from 
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taxation all churches, meeting houses, or oth- 
er regular places of stated worship, does not 
include a parsonage situated on the same lot 
with the church, although occasional reli- 
gious services are held therein. Wood v. 
Moore (Pa.) 1 Chest. Co. Rep. 265, 266. 


The term “regular places of stated wor- 
ship,” in Act May 14, 1874, exempting all 
churches, meeting houses, or other regular 
places of stated worship from taxation, does 
not include a church in the process of erec- 
tion. Erie County Com'rs v. Bishop (Pa.) 
13 Phila. 509, 510. 


REGULAR POLICEMEN. 


“Regular” means constant, fixed, and not 


temporary, and as used in Acts 1898, c. 192, 
authorizing street commissioners to appoint 
regular policemen, it means policemen who 
are to serve, when appointed, until removed 
for cause. Board of Street Com'rs of Ha- 
gerstown v. Williams, 53 Atl. 923, 924, 96 Md. 
232. 


REGULAR RATES. 


The words “regular rates,” as used in a 
contract with a telephone company whereby 
a subscriber was to pay regular rates for the 
use of his telephone, prima facie must be 
construed with reference to rates paid by oth- 
er parties at the same time, in the same 
place, and for the same service. Martins- 
burg Deposit Bank v. Central Pennsylvania 
Telephone & Supply Co., 24 Atl. 754, 755, 150 
Pa. 36. 


REGULAR REAL ESTATE BUSINESS. 


“Regular real estate business,” as used 
in a partnership agreement to do a regular 
real estate, insurance, and mortgage loan 
business, means business of real estate bro- 
kers, and not that of operating or speculating 
in real estate. Davis v. Darling, 30 N. Y. 
Supp. 321, 322, 80 Hun, 299. 


REGULAR SESSION. 


A session of county commissioners, held 
by adjournment from a regular session, is a 
“regular session,” within Rev. St. c. 18, § 1. 
Town of Waterville v. Kennebee County 
Com'rs, 59 Me. 80, 89. 


Under Rev. St. c. 25, § 1, providing that 
Certain petitions should be presented to the 
county commissioners “at one of their regu- 
lar sessions,” an application is properly made 
if presented at an adjournment of a regular 
session, as a petition presented during a reg- 
ular session at any period of the session is 
Presented at a regular session. Harkness v. 
a County Com’rs, 26 Me. (13 Shep.) 353, 
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REGULAR STATION. 


The term “regular station,” as used in 
Rev. St. c. 114, § 94, providing that, if any 
passenger on any railroad car shall refuse to 
pay bis fare, the conductor may cause hiin 
to be removed from the train at any regular 
station, means the place on the railroad 
where passenger trains usually stop for the 
purpose of having passengers get on and off 
such trains. Illinois Cent. R. Co. v. Latimer, 
21 N. E. 7, 9, 128 III. 163. 


The Code, which prescribes a fine for the 
refusal of a railroad to receive goods for 
transportation at any regular station, thereby 
denotes a place where the railroad transacts 
regular and orderly business, with suitable 
buildings and appliances, and with agents to 
give bills of lading and receipts to shippers 
tendering or receiving freight at all appropri- 
ate times. The fact that a place is set down 
in the circulars and orders of the railroad as 
a station, and that a mail train stops there 
regularly, is not suflicient to make it a regu- 
lar station. Land v. Wilmington & W. R. 
Co., 10 S. E. 80, 81, 104 N. C. 48. 


„Regular station or depot,“ within the 
meaning of a statute imposing a penalty on 
a railroad company for refusal to receive and 
forward freight when tendered at a regular 
station or depot, does not include a place 
on a railroad line where its conductors have 
frequently stopped trains to receive and let 
off freight and passengers, but where there 
has never been any station agent, or agent's 
office, or books kept, tickets sold, or bills of 
lading given. Kellogg v. Suffolk & C. R. 
Co., 5 S. E. 379, 380, 100 N. C. 158. 


The term “regular station,” as used in 
the chapter relating to the maintenance of 
railroad stations, shall be construed to mean 
such as are now maintained by the several 
railroads in this state, and such as may be re- 
quired by other provisions of the chapter. 
V. S. 1894, 3889. 


REGULAR SURVEY. 


A survey of a ship, made at the call of 
the captain thereof by the master and war- 
dens of the port of Orleans, together with a 
skillful carpenter, certified under their hands 
how the vessel surveyed appeared to them, 
and entered in a book kept for that purpose 


in their office, is a “regular survey,“ within a 


policy of marine insurance, providing that 
it was declared and understood that, if the 
vesse] named therein after a regular survey 
should be condemned, the insurers should not 
be bound to pay the sum thereby insured, etc. 
Janney v. Columbian Ins. Co., 23 U. S. (10 
Wheat.) 411, 417, 6 L. Ed. 354. 


“Regular survey,” as used in a policy of 
marine insurance, that, if the vessel should 
be declared unseaworthy upon a regular sur- 
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vey, the insurer should not be bound on such 
policy, must in every instance be such as is 
known to the laws and customs of the port 
in which the vessel happens to be. An ex- 
emplification of a condenination of a vessel 
in a foreign court of vice admiralty, reciting 
the certificate of surveyors that the vessel 
was unworthy of being repaired and insuff- 
cient and unfit ever to go to sea again, is a 
regular survey within the meaning of such 
policy. Dorr v. Pacilic Ins. Co., 20 U. S. (7 
Wheat.) 581, 612, 5 L. Ed. 528. 


REGULAR TERM. 
See “Next Regular Term.” 


A regular term of court is “a term begun 


at the time appointed by law, and continued 


at the discretion of the court to such time as 
it may appoint, consistent with the law.” 
Wightman v. Karsner, 20 Ala. 446, 451. 


Where a term of court was in one sense & 
“regular term,” and so denominated by the 
statute, but still limited by the statute to 
the transaction of business relating solely to 
taxation, it was in no sense a regular term of 
‘he court for the transaction of business gen- 
erally. Matkin v. Marengo County, 34 South. 
71, 174, 187 Ala. 155. 


REGULAR TURNS. 


The expression “regular turns of load- 
ing,” with reference to coal, means in turn at 
the spout, as directed by act of Parliament; 
but evidence is not admissible to show that 
such is the custom in loading coke. Leide- 
man v. Schultz, 5 J. Scott, 38, 50. 


REGULARLY. 


Webster defines “regularly” to mean a 
uniform order at certain intervals or periods, 
as by day and night. Zulich v. Bowman, 42 
Pa. (6 Wright) 83, 87. 


“Regularly” means constituted, appoint- 
ed, or conducted in a proper manner, or con- 
formable to law or custom; so that the use 
of the term in a stipulation that a certain 
person had been regularly licensed is equiva- 
lent to “lawfully licensed,” as used in the 
statute. In re Liquor Certificate No. 14,111, 
51 N. Y. Supp. 281, 284, 23 Misc. Rep. 446. 


The word “regularly” is defined as mean- 
ing in a regular manner; in a way or method 
accordant to rule or established mode; in 
uniform order; methodically; in due order. 
Such is its signification in an ordinance re- 
quiring a railroad company to operate the 
road regularly, ete. City of Belleville v. Citi- 
zens’ Horse Ry. Co., 38 N. E. 584, 587, 152 III. 
171, 26 L. R. A. 681. 


REGULARLY EMPLOYED. 


“Regularly employed,” as used in St. 
1873, c. 284, § 1, exempting a vessel regularly 
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employed in the coasting trade from compul- 
sory pilotage, did not necessarily mean con- 
tinuously so employed, but would include the 
case of a vessel actually and legally so em- 
ployed at the time the services of a pilot are 
tendered, though the word “employed” is 
more commonly used as signifying continuous 
occupation. and the use of the word “recu- 
larly” strengthens this construction. Wilson 
v. Gray, 127 Mass. 98, 99. 


“Regularly employed,” as used in Pub. 
St. c. 70, § 32, exempting “vessels regularly 
employed in the coasting trade” from com- 
pulsory pilotage, includes “a vessel regularly 
documented and sailing under a coasting li- 
cense, and engaged in transporting coal from 
the depot of the charterer in one port to his 
depot in another port, for sale at the lat- 
ter port in the regular course of business.” 
Chase v. Philadelphia & R. R. Co., 135 Mass. 
347, 349. 


REGULARLY CALLED FOR TRIAL. 


“Regularly called for trial” means call- 
ing a case for the purpose of entering on the 
actual trial thereof in accordance with pre- 
vious orders regularly made. Union Pac. Ry. 
Co. v. Horney, 5 Kan. 340, 346. 


REGULARLY GIVEN IN FOR TAXES. 


A statute requiring property to be “regu- 
larly given in for taxes” means given in ac- 
cording to the law applicable to the giving 
in of such taxes. Macon & A. R. Co. v. Lit- 
tle, 45 Ga. 370, 383. 


REGULARLY ISSUED. 


A warranty of county bonds in a sale 
thereof by a private citizen, that they were 
“genuine and regularly issued.“ does not 
merely mean that they are not forgeries, and 
were not issued without consideration, and 
that they were ordered by the proper oflicers. 
but means that they are not subject to any 
defense founded on a want of legal form in 
the signature or seals. Smeltzer v. White, 92 
U. S. 390, 391, 392, 23 L. Ed. 508. 


REGULARLY LAID OUT. 


Comp. Laws 1879, c. 84, § 41, provides 
that every railroad company shall construct 
and keep in repair a good and substantial 
crossing at each point where the railroad 
crosses in regularly laid out public highways. 
Under this statute it is held that the expres- 
sion “regularly laid out” would embrace only 
such highways the existence of which could 
be ascertained from the statutes or public 
records, and did not include such highways 
as depended for the proof of their existence 
upon the parol evidence of the people of the 
neighborhood, and had not been legalized or 
laid out by statute, or established by dedica- 


REGULATE 6041 


tion on any public record. Missouri, K. & T. 
Ry. Co. v. Long, 27 Kan. 684, 694. 


REGULATE. 


To regulate means to adjust by rule, 
method, or established mode; to direct by 
rule er restriction; to subject to governing 
principles or laws. Higgins v. Mitchell Coun- 
ty Com'rs. 51 Pac. 72, 73, 6 Kan. App. $14; 
State v. McCann, 72 Tenn. 1, 13; Otto Gas 
Engine Works v. Hare, 67 Pac. 444, 445, 64 
Kan. 78. 


A power to regulate implies a continued 
existence of the matter to be regulated. 
State v. Clarke, 54 Mo. 17, 33, 14 Am. Rep. 
471; State v. McCann, 72 Tenn. (4 Lea) 1, 13. 


“Regulation,” as used in the title of the 
ordinance for the regulation of street parades, 
etc, means the control and government there- 
of; the word necessarily implying that street 
parades are lawful, but that certain restric- 
tions may be necessary to preserve the public 
from harm. Anderson v. City of Wellington, 
19 Pac. 719, 723, 40 Kan. 173, 2 L. R. A. 110, 
10 Am. St. Rep. 175. 


“Regulation,” as used in Const. art. 14, 
§ 1, providing that the use of all water not 
appropriated, etc., is hereby declared to be 
a public use, and subject to the regulation 
and control of the state, etc., does not mean 
confiscation, or a taking without just com- 
pensation, so as to include the fixing of un- 
reasonable rates. Spring Valley Waterworks 
v. City of San Francisco, 22 Pac. 910, 914, 82 
Cal. 286, 6 L. R. A. 756, 16 Am. St. Rep. 
116. 


Regulation is not discrimination, and a 
contract which so far discriminates that the 
favored party pays a substantial sum for the 
privileges conferred cannot be considered to 
be a “regulation” in any fair sense of that 
term. Hedding v. Gallagher, 45 Atl. 96, 98, 
69 N. H. 650, 76 Am. St. Rep. 204. 


“Regulating the internal affairs of towns 
and counties,” as used in the Constitution, 
Providing that the Legislature shall not pass 
private, local, or special laws regulating the 
internal affairs of towns and counties, etc., 
should not be construed as equivalent to “re- 
lating to towns and counties,” since the words 
of the constitutional provision were not in- 
tended to forbid all special legislation on 
these subjects, but only such as regulated in- 
ternal affairs, leaving the power undisturbed 
as to the residue. Pell v. City of Newark, 
ne N. J. Law (11 Vroom) 71, 75, 29 Am. Rep. 


As abolish. 


A law which extinguishes a municipal 
Corporation by repealing its charter is not a 
law regulating the internal affairs of such 
Corporation. It produces no dissimilarity in 
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city governments, and does not conflict with 
the provision of the state Constitution which 
prohibits the passage of any private, local, 
or special law regulating the internal affairs 
of town and counties. Worthley v. Steen, 43 
N. J. Law (14 Vroom) 542, 543. 


Const. art. 6, § 8, providing, except as 


herein otherwise provided, the Legislature 
shall have the same power to “alter and regu- 
late” the jurisdiction and proceedings in law 
and equity that they have heretofore exer- 
cised, implies that the old jurisdiction shall 
in some degree continue in an altered or 
regulated form, and does not authorize the 
Legislature to entirely deprive a court of a 
part of its original jurisdiction. People v. 
Coughtry, 12 N. Y. Supp. 259, 58 Hun, 245. 


In construing a statute authorizing a 
city to regulate sidewalks within its limits, 
the court said: Its object was to place with- 
in the control of the city the whole subject, 
and under it, if it was not deemed necessary 
that any sidewalk should be constructed, it 
was not obliged to accept one, and impose the 
burden upon the city. While the word ‘regu- 
late,’ as applied to sidewalks, more often im- 
plies the existence of the thing to be regu- 
lated, the use of the streets of a city implies 
the power to prohibit the use of them under 
certain circumstances.” It was held that the 
city, under this power, could not only refuse 
to construct, but could remove sidewalks al- 
ready constructed. Attorney General v. City 
of Boston, 7 N. HB. 722, 724, 142 Mass. 204. 


As control. 


“Regulate,” as used in Act Feb. 15, 1877, 
entitled An act to regulate fees,” etc., means 
and includes the power to control. State v. 
Ream, 21 N. W. 398, 399, 16 Neb. 681. 


“Regulate,” as used in General Incorpo- 
ration Law, art. 5, § 1, cl. 9, conferring power 
on the city council to regulate the use of 
streets, includes control, and hence it author- 
izes a city to control such streets. Chicago 
Dock & Canal Co. v. Garrity, 8 N. H. 448, 450, 
115 III. 155. 


As equalize. 


“Regulate and equalize salaries,” as used 
in Act 1879, entitled “An act to regulate and 
equalize the salaries of certain public offl- 
cers,” is to be construed to mean to regulate 
such salaries so as to equalize them. “To 
regulate, with the end of rendering equal, 
may be taken as its fair meaning, without 
any great strain on a literal construction of 
the words.” State v. McCann, 72 Tenn. (4 
Lea) 1, 13. 


As establish. 
The term “regulate” ordinarily implies, 
not so much the establishment of a new thing, 
as the arrangement in proper order of such 
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as already exist. United States v. Harris (U. 
S.) 26 Fed. Cas. 185, 193. 


As fix. 


“Regulate” means to adjust by rule, 
method, or established mode; to direct by 
rule or restriction; to subject to governing 
principles or laws—and is so used in Laws 
Kan. 1895, c. 140, entitled “An act regulating 
fees and salaries of county officers”; and 
hence the act is constitutional, in that it ex- 
presses its meaning as fixing salaries in its 
title. Higgins v. Mitchell County Com’rs, 51 
Pac. 72, 73, 6 Kan. App. 314. 


“Regulate fees and salaries,” as used in 
the title of Act April 9, 1880, entitled “An 
act to regulate the fees and salaries of cer- 
tain public officers, were used in their ordi- 
nary, popular sense, and were intended to 
describe the law, the purpose of which was 
to control, adjust, and limit the sums the 
Officers named were thereafter to receive for 
their services as officials. Commonwealth v. 
Bailey, 81 Ky. 395, 398. 


The word “regulate,” as used in Const. 
art. 11, § 5, declaring that the Legislature, 
by general and uniform laws, shall provide 
for the election or appointment in the several 
counties of supervisors, sheriffs, and county 
clerks, and it shall regulate the compensation 
of all such officers in proportion to duties, 
means to fix or adjust the compensation of 
all county officers in proportion to their du- 
ties. Dougherty v. Austin, 94 Cal. 601, 29 
Pac. 1092, 16 L. R. A. 161. 


As govern. 


One of the synonyms of the word “regu- 
late” is “govern.” An act entitled“ An act to 
regulate the recording of title notes or evi- 
dences of conditional sales,” may be read “An 
act to govern the recording of title notes,“ etc. 
Otto Gas Engine Works v. Hare, 67 Pac. 444, 
445, 64 Kan. 78. 


“Regulate” is defined to mean “govern 
by or subject to certain rules or restrictions,” 
and it is held that authority in a city charter 
to regulate bill- posting includes the right to 
prescribe the means by which it shall be 
conducted. City of Rochester v. West, 29 
App. Div. 125, 130, 51 N. Y. Supp. 482. 


“Regulate” means to subject to govern- 
ing principles; to rule; to govern. Act 1883, 
reading: “In making loans and disbursing 
interest collected, the trustee and auditor of 
state shall be governed by the law now in 
force regulating the manner of making loans 
of the University Fund’—means that such 
officer, when loaning that fund, will be con- 
trolled by the law governing the manner of 
making such loans. Fisher v. Brower, 64 
N. E. 614, 618, 159 Ind. 139. 


As grant exclusive franchise. 


“Regulate ferries,“ as used in Act May 
4, 1852, which provides that the board of 
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trustees of the city of Oakland shall ha ve 
power to regulate ferries, meant that the 
trustees should have power to impose regula- 
tions on ferries, but did not mean that they 
had a right to grant an exclusive ferry priv- 
ilege. Minturn v. Larue, 64 U. 8. (23 How.) 
435, 436, 16 L. Ed. 574. 


As grant exemptions. 


“Regulate,” as used in Act 1875, entitled 
“An act to authorize the incorporation of 
rural cemetery associations and regulate 
cemeteries,” is broad enough to cover a grant 
of exemption from taxes and assessments. 
It is too limited a meaning of the word 
“regulate” which conceives it to be appli- 
cable only to the imposition of restrictions. 
The word is of far broader meaning, and 
includes all direction by rule of the subject- 
matter. As applied to property devoted to 
cemetery purposes, it would naturally in- 
clude, not only the making of rules for its 
management by those having it in charge, 
but also the making of rules governing the 
conduct of others in respect thereto, and of 
the public in respect to public burdens there- 
on. City of Newark v. Mt. Pleasant Ceme 
tery Co., 33 Atl 396, 397, 58 N. J. Law (23 
Vroom) 168. 


As license. 


Where a penal statute prohibits disor- 
derly houses in the state, and another statute 
confers on a certain city power to suppress 
and restrain zuch houses, and authorizes the 
city council to restrain and punish the in- 
mates, and to prevent and punish the keep- 
ing of such houses, and authorizes the adop- 
tion of summary measures for the removal or 
suppression, or the regulation and inspection, 
of all such establishments, the words “sup- 
press, restrain, and regulate” should not be 
construed as giving power to license such 
houses. Ex parte Garza, 13 S. W. 779, 28 
Tex. App. 381, 19 Am. St. Rep. 845. 


“Regulate,” as used in a village charter, 
authorizing the same to regulate by its by- 
laws victualing shops, confers the power to 
license, as well as to prescribe the manner 
of their use. Village of St. Johnsbury v. 
Thompson, 9 Ati. 571, 573, 59 Vt. 300, 59 
Am. Rep. 731. 


“Regulate,” as used in Act Ark. March 
9, 1875, giving to municipal corporations or- 
ganized under the act power to regulate ho- 
tels and other houses for public entertain- 
ment, includes power to license as a means 
of regulating. Town of Russellville v. White, 
41 Ark. 485, 486. 


“Regulate,” as used in the Portland city 
charter, providing that the city council has 
power and authority to control and regulate 
slaughterhouses, washhouses, and public 
laundries, etc., includes the power to license 
such houses. The Laundry License Case (U. 
S.) 22 Fed. 701, 703. 


REGULATE 


“Regulate,” as used in Sess. Acts 1870, 
pp. 463, 464, giving the city council of St. 
Louls power by ordinance to regulate or sup- 
press bawdy or disorderly houses, etc., should 
be construed to prescribe the rule by which 
they are to be governed. The word ag used 
in the statute gives the city power to con- 
trol such places, including the power to li- 
cense them. State v. Clarke, 54 Mo. 17, 33, 
14 Am. Rep. 471. 


The power to regulate the sale of intoxi- 
cating liquor does not give power to license. 
City of Keokuk v. Dressell, 47 Iowa, 597, 599 
(citing City of Burlington v. Bumgardner, 42 
Iowa, 673). 


Where a city council is given authority 
to regulate and restrain beer rooms and 
drinking shops, the words “regulate and re- 
strain” should be construed to confer the 
power to require, as a proper measure of 
regulation and restraint, a bond to be given 
by an applicant for a license. In re Schneid- 
er, 8 Pac. 289, 290, 294, 11 Or. 288. 


Power to regulate does not require the 
exercise of the same power as the power to 
license, and does not give the latter power. 
Thus a power to regulate and tax taverns 
and houses does not give the right to license 
such houses. City of Burlington v. Bum- 
gardner, 42 Iowa, 673, 674. 


Under Gen. Laws, § 62, cl. 81, empower- 
ing a municipality “to direct the location and 
regulate the management and construction 
of packing houses, renderies, bone factories,” 
etc, the power to require a license is one 
of the means of regulating the exercise or 
pursuit of this business. There are, no 
doubt, a great variety of other means that 
might be adopted to accomplish the purpose; 
but these municipalities are not restricted as 
to the means they shall employ to regulate 
the business. In the various Illustrations of 
the meaning of the word “regulate,” we find, 
among others, to direct,” “to rule,” “to gov- 
ern,” “to conduct.” As the language is used 
in reference to the power of a city or village 
government, we must suppose that it was 
intended to mean that such bodies might 
rule or govern this character of business.— 
Chicago Packing & Provision Co. v. City of 
Chicago, 88 III. 221, 225, 30 Am. Rep. 545. 


A municipal power to license, regulate, 
and restrain the sale of intoxicating liquors 
authorizes a prohibition of the bartering or 
giving away of liquors without license. Vin- 
son v. Town of Monticello, 19 N. E. 734, 735, 
118 Ind. 103; Miller v. Ammon, 12 Sup. Ct. 
884, 885, 145 U. S. 421, 36 L. Ed. 759. 


Act April 24, 1862, 5 4, amendatory of 
an act incorporating the city of Oakland, 
providing that the city council shall have 
power to “make regulations” for licensing, 
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ness, and employments as the public good 
may require, carries with it and includes the 
power to pass an ordinance requiring a li- 
cense to be taken out. Ex parte Mount, 6 
Pac. 78, 79, 66 Cal. 448. 


As refuse license. 


“Regulate,” as used in 1 Comp. Laws 
1888, 1 1753, subd. 40, providing that a city 
council shall have power to license, regulate, 
and tax the sale of intoxicating liquors, 
means to control, restrict, and direct, and in- 
cludes the power to refuse a license to a 
petitioner in the discretion of the common 
council. Perry v. City Council, 25 Pac. 739, 
740, 7 Utah, 143, 11 L. R. A. 446. 


“Regulate” is defined by Webster to 
mean “to direct hy rule or restriction.” An 
act to regulate the sale of intoxicating liquor 
authorizes the board in its discretion to re- 
fuse to grant a license. People v. Board of 
Excise of the City of Brooklyn, 16 N. . 
Supp. 798, 799. 


As prescribe rules. 


“Regulate,” as used in Const. art. 4, § 
25, declaring that the Legislature shall not 
pass any special or local law regulating 
county and township business, or in a case 
where a general law is applicable, meang to 
prescribe a rule for acting, to direct a mode 
in which a transaction shall be conducted; 
the word being derived from the Latin word 
“rego,” signifying to guide or direct, through 
the noun “regula,” a rule. Hence an act di- 
recting a board of supervisors of a city and 
county to pay a certain claim is invalid. 
Conlin v. Board of Sup’rs of City and Coun- 
ty of San Francisco, 46 Pac. 279, 281, 114 
Cal. 404, 33 L. R. A. 752. 


A right to regulate the running of cars 
means, according to the ordinary acceptance 
of the term “regulate,” to prescribe rules or 
laws by which the running of cars within a 
city is to be governed, and the power may, 
without any strained construction, well ap- 
ply to the means or force by which the cars 
are propelled. A right to “regulate the run- 
ning” seems ex vi termini to imply the 
authority to regulate the power by which 
they are driven. In re Wright (N. Y.) 63 
How. Prac. 345, 347 (citing Buffalo & N. F. 
R. Co. v. City of Buffalo IN. X.] 5 Hill, 209). 


As prohibit. 


The words “regulate” and “prohibit” 
have different and distinct meanings, wheth- 
er understood in their ordinary and common 
signification, or as defined by the court in 
construing statutes. To regulate the sale 
of liquor implies that the business may be 
engaged in or carried on subject to estab- 
lished rules or methods. Miller v. Jones, 
80 Ala. 89, 96; Bronson v. Oberlin, 41 Ohio 


taxing, and regulating all such vehicles, busi-| St. 476, 483, 52 Am. Rep. 90. 


REGULATE 


“Regulate,” as used in a statute giving 
to a city the right to regulate bowling alleys, 
does not authorize forbidding the mainte- 
nance of such alleys within the fire limits of 
a city of about 2,000 inhabitants, or within 
100 yards of any residence or business house, 
where the only location possible under an 
ordinance so forbidding is about 600 yards 
from the business portion of the town, and 
remote from any thoroughfare or public 
place, since such restriction is a virtual pro- 
hibition. The power to regulate does not 
properly include the power to suppress or 
prohibit, for the very essence of regulation 
is the existence of something to be regu- 
lated. The power to regulate includes the 
power to restrain, so long as the restraint 
imposed is reasonable. The restraint must 
not so confine the exercise of any occupation 
as to amount to a prohibition. The power to 
regulate a trade, business, or occupation in 
any given town or city is to be determined by 
the environments and conditions of such 
town or city, and what would apply to one 
town or city might not apply to another. Ex 
parte Patterson, 58 S. W. 1011, 1013, 42 Tex. 
Cr. R. 256, 51 L. R. A. 654. 


Act S. O. Dec. 24, 1892, providing that 
the manufacture and sale of intoxicating liq- 
uors should be prohibited within the state, 
except as provided by certain regulations 
contained therein, should be construed to 
mean prohibition, since the regulation of the 
traffic is the prohibition of it, except in ac- 
cordance with certain rules. Cantini v. Till- 
man (U. S.) 54 Fed. 969, 970. 


Regulation means a rule or order pre- 
scribed for management or government, and 
under a power to provide for the erection, 
management, and regulation of slaughter- 
houses a city has power to prohibit their 
operation. City of St. Louis v. Howard, 24 
S. W. 770, 771, 119 Mo. 41, 41 Am. St. Rep. 
630. 


The word “regulate,” as used in the title 
of Pub. Acts 1897, No. 151, entitled “An act 
to regulate the catching of fish in the waters 
of the state by the use of pound or trap 
nets and other apparatus,” is sufficiently 
broad to cover a provision in the act prohibit- 
ing the taking of fish during certain portions 
of the year; the object of the law being the 
preservation of the industry of fishing and a 
valuable food product, so that any provision 
tending to these ends is within the term 
“regulate.” Osborn v. Charlevoix Circuit 
Judge, 114 Mich. 655, 658, 72 N. W. 982. 


The power to regulate a useful trade 
does not authorize its prohibition or the cre- 
ation of a monopoly, and where a camp meet- 
ing association was empowered to authorize 
persons to engage in certain pursuits in the 
park, and establish regulations therefor, it 
did not give the corporation the right to re- 
strain or prohibit such pursuits. Thousand 
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Island Park Ass'n v. Tucker, 65 N. N 975, 
976, 173 N. X. 203, 60 L. R. A. 786. 


The statutes which provide for the in- 
corporation of cities, and declare that the 
common council of a city shall have power 
“to regulate ferries” across streams passing 
through and bordering upon the corporate 
limits of such city, designate the kind of 
boats to be used, the time and place of land- 
ing, and the rates of ferriage, do not give to 
the city council power to prohibit ferries 
from running without a license obtained 
from the city council. The words are not 
used as a synonym of, but rather as the cor- 
relative of, the words “to prohibit,” “to pre- 
vent,” “to restrain,’ to establish,” to con- 
struct,” or “to direct the location of.“ Duck- 
wall v. City of New Albany, 25 Ind. 283, 285. 


An ordinance entitled “An ordinance to 
regulate and control the driving of cattle 
through the streets of Jersey City,” meant 
“to establish rules and limits,“ but did not 
import that the driving of cattle should be 
prohibited. McConvill v. Jersey City, 39 N. 
J. Law (10 Vroom) 38, 44. 


“Regulate,” as used in a title of a Michi- 
gan act to regulate the sale of liquors, etc., 
should not be construed as synonymous with 
“prohibit,” and hence an amendatory sec- 
tion, which prohibits the sale thereof with- 
in certain specified limits, was not embraced 
in the title. People v. Gadway, 28 N. W. 101, 
108, 61 Mich. 285, 1 Am. St. Rep. 578. 


“Regulate,” as used in Rev. St. § 696, 
providing that a city or town council shall 
have power to regulate and restrain all places 
where spirituous liquor is sold at retail, does 
not include the power to prohibit. Mernaugh 
v. City of Orlando, 27 South. 34, 35, 41 Fla. 
433. 


“Regulate” and “prohibit” are not syn- 
onymous terms, but have different and dis- 
tinct meanings. To regulate a business 1m- 
plies that the business may be engaged in 
or carried on subject to established rules or 
methods, while to prohibit is to prevent the 
business being engaged in or carried on en- 
tirely or partially. The two are incon- 
gruous, and a title to an act which ex- 
presses a purpose to regulate the sale of liq- 
uor will not authorize an absolute prohibi- 
tion. In re Hauck, 38 N. W. 269, 275, 70 
Mich. 396. 


“Regulate,” as used in Act Mo. March 
30, 1871, authorizing a city to regulate or 
suppress bawdyhouses, is not synonymous 
with the word “prohibit,” as used in a for- 
mer statute prohibiting their existence; and 
hence the latter act is repealed by the pas- 
sage of the former. State v. De Bar, 58 Mo. 
395, 397. 


A statutory authority to a city to “reg: 
ulate all places where intoxicating liquors 
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are sold” to be used on the premises does sales in other parts. People v. Cregier, 28 
not confer the power to prohibit the sale of N. E. 812, 815, 138 III. 401. 


intoxicating liquors. Sweet v. City of Wa- “Regulation,” as used in Laws 1871, e. 


bash, 41 Ind. 7, 11. 290, § 6, providing that a city shall have 
The term “regulate,” in a clause of the power to pass an ordinance for the regulation 
Constitution authorizing the Legislature to and government of public parks. squares, 
reculate the wearing of arms, does not au- and places in the city, ete, includes an or- 
thorize the passage of a law prohibiting the dinance or resolution that no bicycle or tri- 
wearing of arms. The power to regulate -eycle should be allowed in the parks. In re 
does not fairly mean the power to prohibit. Wright (N. Y.) 29 Hun, 357, 358. 
On the contrary, to regulate necessarily in- 
volves the existence of the thing or act to 


As provide for. 


be regulated. Andrews v. State, 50 Tenn. (3 
Heisk.) 165, 180, 8 Am. Rep. 8. 


“Regulate,” as used in Laws 1870, c. 77, 
authorizing the common council of the city of 
Albany to enact ordinances ‘‘to regulate the 
erection, use, and continuance of slaughter- 
houses,“ implies a power of restriction and 


restraint, and applies not only to the form , 


or material to be used in the erection of a 
or regulation, and any attempts to fix rules 


slaughterhouse, but also has reference to the 
locality where the same may be erected, and 


Bell, 19 Fla. 608, 614. 


“Regulate,” as used in the Declaration 
of Rights, declaring that the Legislature may 
regulate the trial and punishment of inferior 
grades of larceny, should be construed to 
mean provide“ or “provide for.“ Ex parte 


As punish. 
To regulate” means to adjust by a rule 


for the manufacture, transportation, use, and 


may be construed to permit a total prohibi- Sale of explosives, that do not also prescribe 


tion in particular areas or localities. Cronin 
v. People, 82 N FT. 318, 321, 37 Am. Rep. 564. 


“Regulate,” as used in the grant of pow- 
er to a city to regulate the sale of liquors, 
ete., implies the power to restrain such sales 
to certain hours of the day or to certain 
days of the week. Corporation of Town of 


a punishment for the violation of such rules 
and regulations, would necessarily be im- 
perfect. Therefore Act June 16, 1887, enti- 
tled “An act to regulate the manufacture, 
transportation, use, and sale of explosives, 
and to punish an improper use of the same,” 
which provides for licensing the manufucture 
of explosive compounds, prohibits the stor- 


Minden v. Silverstein, 36 La. Ann. 912, 913. ing of such explosives within a certain dis- 


tance of inbabited dwellings, and punishes 


„4 city charter granting the power to fraudulent acts to procure the transportation 
regulate and to manage markets” impli- of explosives in public conveyances, and 


edly authorizes the city council to adopt an 


ordinance prohibiting the sale of particular 


commodities at stores, stalls, and places 
outside market houses established for such 
purposes; the power to regulate not author- 
izing prohibition in a general sense, but be- 


lng limited to confining the business referred 


to to certain hours of the day, to certain lo- 
calities or buildings in the city, and to the 
manner of its prosecution within those 
hours, localities, and buildings. Ex parte 
Byrd, 4 South. 397, 398, 84 Ala. 17, 5 Am. 
St. Rep. 328. 


Within the meaning of the Constitution 
requiring that the subject of every act of 
the Legislature shall be stated in the title, 
the title To regulate the sale of intoxicat- 
lng liquors,” etc., sufficiently expresses the 
subject of an act prohibiting the sale of such 
liquors to minors and to persons in the hab- 
it of getting intoxicated; such matters being 
Properly included within the subject of reg- 
lating the sale. Williams v. State, 48 Ind. 
306, 308. 


A power given to villages to license, reg- 
alate, and prohibit the sale of intoxicat- 
ing liquors has been held to authorize the 
licensing of the sale of liquor in one part 
of such a village and the prohibition of such 


makes it felony. punishable by imprisonment 


to manufacture or procure such explosives 
' with the intent to use the same for unlaw- 


ful destruction of life or property, is not In 
conflict with Const. art. 4, § 18, providing 
that no act shall embrace more than one sub- 
ject, which shall be expressed in its title. 
Hronek v. People, 134 III. 139, 144, 24 N. E. 
861, 8 L. R. A. 837, 23 Am. St. Rep. 652. 


“Regulate the police.“ as used in a city 
charter giving power to regulate the police 
of the city, includes the power to pass an 
ordinance to punish vagrants. City of St. 
Louis v. Bentz, 11 Mo. 61, 62. 


As regulate location. 


A municipal power to regulate certain 
industries, including livery stables, may be 
construed to authorize the city to determine 
the places where such stables shall be locat- 
ed, as well as the manner in which the busi- 
ness of keeping them shall be carried on. 
State ex rel. Russell v. Beattie, 16 Mo. App. 
131, 134. 


As restrain. 


To regulate is to govern, and restraint 
is the essence of all government. Hence to 
regulate is to restrain; so that, when the 
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Legislature undertook to regulate the busi- 
ness of railway corporations as common car- 
riers, it necessarily meant to circumscribe 
their privileges, or to compel the exercise of 
such business within certain limits. Dillon 
v. Erie R. Co., 43 N. Y. Supp. 320, 323, 19 
Misc. Rep. 116. 


“Regulate,” as used in a city charter au- 
thorizing the city to license and regulate bill- 
posters, bill distributers, and sign advertis- 
ing, means to govern by or subject to cer- 
tain rules or restrictions. It implies a power 
of restriction and restraint, not only as to 
the manner of conducting a specified busi- 
ness, but also as to the erection in or upon 
which the business is to be conducted. City 
of Rochester v. West, 58 N. E. 673, 674, 164 
N. Y. 510, 53 L. R. A. 548, 79 Am. St. Rep. 659 
(eiting Cronin v. People, 82 N. X. 318, 321, 
37 Am. Rep. 564). 


As tax. 


“Regulate,” as used in a corporate char- 
ter authorizing a city to regulate and license 
a business or trade, confers no power to im- 
pose a tax upon such business or trade. 
Muhlenbrinck v. Long Branch Com’rs, 42 
N. J. Law (18 Vroom) 364, 36 Am. Dec. 518. 


“Regulate public instruction,” as used 
in the title of Acts 1872, p. 456, entitled “An 
act to regulate public instruction” in the 
county of R., is broad enough to include 
the power to tax, and hence such power may 
be given In the body of the act. Smith v. 
Bohler, 72 Ga. 546, 553. 


A statutory power to municipal corpora- 
tions to license and regulate sales by tran- 
sient merchants does not give the municipali- 
ties power to tax such occupation. “The mu- 
nicipality, under the power given it to li- 
cense, had the power to impose such a charge 
as would cover, not only the necessary ex- 

penses of issuing it, but also the additional 
labor of officers and other expenses imposed 
by the public, but nothing beyond this. As 
said in City of Burlington v. Putnam Ins. Co., 
31 Iowa, 103, ‘licenses are a part of the 
police regulations of the city, and should be 
charged for as such, and only to such extent 
as may reasonably compensate the city for 
issuing and enforcing the license, and for 
the care exercised by the city under its police 
authority over any particular person licens- 
ed.“ The amount of the license fee 
or charge is to be considered in determin- 
ing whether the exaction is not really one of 
revenue or prohibition, instead of one of regu- 
lation under the police power.” Thus the 
power does not warrant a municipality in im- 
posing a license fee of $250 per month or 
$25 per day, if the license is issued for a 
shorter period, as it amounts to a prohibitory 
tax. City of Ottumwa v. Zekind, 64 N. W. 
646, 647, 95 Iowa, 622, 29 L. R. A. 784, 58 Am. 
St. Rep. 447. 
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County business. 


` The phrase “regulating county business,” 
as used in Const. art. 4, § 20, prohibiting the 
enactment of special and local laws regulat- 
ing county business, does not render void a 
statute prescribing the manner in which 
the payment of the indebtedness of a particu- 
lar county shall be conducted. Youngs v. 
Hall, 9 Nev. 212, 217. 


The relocation of a county seat is not 
within Const. art. 4, § 22, prohibiting special 
laws regulating county and township busi- 
ness. Mode v. Beasley, 42 N. E. 727, 730, 143 
Ind. 306. i 


Foreign stock companies, 


“Regulate,” as used in a statute entitled 
“An act to regulate foreign stock corpora- 
tions,” clearly means the regulation in re- 
spect of their exercise of corporate franchises 
and powers, and includes the power to pro- 
vide certain requirements, which must be 
complied with before such corporations may 
do business within the state. Toledo Com- 
mercial Co. v. Glen Mfg. Co., 45 N. E. 197, 
199, 55 Ohio St. 217. 


Markets. 


The authority given by a city charter “to 
establish and regulate markets” authorizes 
the creation of the market and its subsequent 


regulation, and refers by the words “to es-- 


tablish” to the act of originating, and the 
words to regulate” comprise all that can 
be required to be done after the market is 
created. Ketchum v. City of Buffalo, 14 N. 
Y. 356, 361. 


Practice of medicine. 


To regulate is to adjust by rule, to sub- 
ject to governing principles, or to restrict with- 
in certain rules and limitations; so that with- 
in the power to regulate the practice of medi- 
cine would fall the power to determine who 
might practice, and determine what shall 
be regarded as legitimate practice. People 
v. Blue Mountain Joe, 21 N. H. 923, 925, 129 
III. 370. 


Prices of gas. 


“Regulation,” as used in an act of a state 
Legislature giving a taxing district the right 
of regulation of the prices of gas furnished 
by gas companies within such district, im- 
plies that an investigation shall be made, 
that an opportunity to present the facts shall 
be furnished, that when the facts are estab- 
lished they shall by the regulating power be 
given due consideration, and that such ac- 
tion as shall be taken in view of these facts 
thus ascertained shall be just and reason- 
able, and such as will enable the company 
to maintain its existence, to preserve the 
property invested from destruction, and to 
receive on the capital invested a dividend 
corresponding in amount to the ruling rates 
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of interest. New Memphis Gas & Light Oo. 
v. City of Memphis (U. S.) 72 Fed. 952, 955. 


Rate of interest. 


“Regulating the rate of interest on mon- 
ey,” as used in Const. III. art. 4, § 22, which 
forbids the General Assembly to pass any 
local or special law “regulating the rate 
of interest on money,” does not include fix- 
ing of the rate of interest on an installment 
of a special assessment, where the same is 
made payable at stated periods in the future. 
Hence a law which fixed a rate of interest on 
installments of special assessments is not 
prohibited by this clause of the Constitution. 
McChesney v. People, 99 III. 216, 218. 


Streets. 


“Regulate,” as used In a grant of power 
from a municipality to a certain committee 
to “regulate the streets, lanes, and squares,” 
etc., should be construed to include the pow- 
er to widen, alter, and extend the streets, 
lanes, and squares, so as to provide for the 
public convenience and the mutual connec- 
tion of the whole. United States v. Harris 
(U. S.) 26 Fed. Cas. 185, 193. 


A city charter, conferring the power to 
“repair and regulate” streets of the city upon 
the commissioners of highways, should be 
construed to mean that they had the power 
to change the grade of a street after it had 


—— — rcs ee 


‘once been established. Waddell v. City of 


New York (N. Y.) 8 Barb. 95, 97. 


The St. Louis city charter, empowering 
the mayor and assembly to establish, open, 
vacate, and improve all streets, and “to reg- 
ulate their use,” authorizes the city to grant 
a telegraph company the right to use exclu- 
sively a portion of the street on condition 
of contributing toward the expense of open- 
ing and improving the street; the term be- 
ing one of broad import. City of St. Louis v. 
Western Union Tel. Co., 13 Sup. Ct. 990, 992, 
149 U. 8. 465, 37 L. Ed. 810. 
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water for irrigation, should not be confined 
to forbidding of injustice in distribution, the 
prevention of waste, or the apportionment in 
times of scarcity, but should be construed 
as broad enough to include the frustration 
of unfair exactions and the continuance of 
reasonable rates. Golden Canal Co. v. Bright, 
6 Pac. 142, 144, 8 Colo. 144. 


Value of money. 


The power to coin money, and to regu- 
late the value thereof and of foreign coin, 
has no reference to, and by no possibility 
can have any reference to, the rate of inter- 
est to be charged for money loaned. The 
power thus conferred upon Congress is the 
power to coin money and regulate the value 
of the money so coined. It has been said 
that the power to coin money would doubt- 
less include that of regulating its value, had 
the latter power not been expressly insert- 
ed. The power of regulating the value of 
money is a mere repetition of the words 
granting the power to coin money. 2 Story, 
Const. (4th Ed.) § 1117. By the power con- 
ferred Congress may establish the value of 
domestic and of foreign coin. The object 
of the power thus conferred is to save the 
country from the embarrassments of a per- 
petually fluctuating and variable currency. 
The power to coin money is one of the ordi- 
nary prerogatives of sovereignty, and is al- 
most universally exercised in order to pre- 
serve a proper circwation of good coin of a 
known value in the home market. 2 Story, 
Const. (4th Ed.) § 1118. The power to coin 
money and regulate the value thereof is the 
power to coin money and affix to it a public 
stamp and value. Beach v. Peabody, 58 N. 
E. 679, 680, 188 III. 75. 


REGULATE COMMERCE. 


See, also, Commerce“; “Interstate Com- 
merce.” 


“Regulate,” as used in the clause of the 
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The power to regulate the use of streets | federal Constitution giving Congress the pow- 
is very comprehensive. The word “regulate” er to regulate commerce, means the power to 
is one of very broad import. Under the regulate commerce which, prior to the for- 
power thus delegated it cannot be questioned mation of the Constitution, existed in the 
that municipal authorities can permit the use several states. Gibbons v. Ogden, 22 U. S. 
of the surface of the street for the erection | g Wheat.) 1, 227, 6 L. Ed. 23. 
of telegraph and telephone poles and the lay- | 
ing of railroad tracks, and the space above “Regulation of commerce” in its consti- 
the surface for stringing electric wires, and tutional meaning includes every obstacle or 
may also permit the laying of water and gas burden laid upon transportation by legisla- 
pipes and sewers beneath the street. Mce- tive authority. Hannibal & St. J. R. Co. v. 
Wethy v. Aurora Flectric Light & Power Co., Husen, 95 U. S. 465, 470, 24 L. Ed. 527. 


67 N. E. 9. 11, 202 III. 218 (eiting State ex rel. Many acts of a state may affect com- 
St. Louis Underground Surface Co. v. Mur- | merce, without amounting to a regulation of 
phy, 134 Mo. 548, 31 S. W. 784, 34 S. W. 51. it in a constitutional sense of the term: and 
35 8. W. 1132, 34 L. R. A. 369, 56 Am. St. it is sometimes difficult to distinguish be- 


Rep. 515). tween that which merely affects or influen- 
ces, and that which regulates or furuishes a 
Use of water. rule of conduct. While a state may pass 
“Regulate the use,” as used in Gen. St. sanitary laws, and laws for the protection 

$$ 1738, 1739, enacted to regulate the use of of life, liberty, health, or property within its 
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boruers, and while for the purpose of self- 
protection it may establish quarantine and 
reasonable inspection laws, it may not inter- 
fere with transportation inte or through the 
state beyond what is absolutely necessary for 
its self-protection. It may not, under cover 
of exerting its police power, substantially 
burden either foreign or interstate commerce. 
Hannibal & St. J. R. Co. v. Husen, 95 U. 8. 
470, 24 L. Ed. 527. Code, 5 1967, imposing a 
penalty on railroad companies for the deten- 
tion of freight more than five days after de- 
livery for shipment without the consent of 
the shipper, as regards freight to be shipped 
to another state, does not conflict with Const. 
U. S. art. 1, § 8, cl. 3, delegating the power 
to regulate interstate commerce to the fed- 
eral government, since its enforcement would 
expedite, and not obstruct, interstate traf- 
fic. Bagg v. Wilmington, C. & A. R. Co., 109 
N. C. 289, 14 S. E 79, 81, 14 L. R. A. 596, 26 
Am. St. Rep. 569. 


“Regulate,” as used in the clause of the 
federal Constitution giving Congress power 
to regulate commerce with foreign nations, 
between the states, and with Indian tribes, 
includes navigation. ‘The power to regulate 
commerce comprehends the control for that 
purpose and to the extent necessary of all 
navigable waters of the United States which 
are accessible from a state other than those 
in which they lie. For this purpose they are 
the public property of the nation, and sub- 
ject to all the requisite legislation by Con- 
gress. This necessarily includes the power 
to keep them open and free from any ob- 
struction to their navigation interposed by 
the states or otherwise, to remove such ob- 
structions when they exist, and to provide 
by such sanctions as they may deem proper 
against the recurrence of the evil and for 
the punishment of the offense.” Gilman v. 
Philadelphia, 70 U. S. (8 Wall.) 713, 724, 18 
L. Ed. 96; South Carolina v. Georgia, 93 U. 
S. 9, 10, 23 L. Ed. 782. 


Pub. St. e. 139, prohibiting the discrim- 
ination by common carriers in the transpor- 
tation of goods, etc., is not a regulation of 
commerce within the meaning of Const. U. 
S. art. 1, § 8, cl. 3, since it opposes no ob- 
struction and causes no delay to commerce. 
It simply prohibits discriminations being 
made in favor of one and against another 
having occasion to use the facilities afforded 
for the transportation of goods by common 
carriers under like circumstances,and though 
a statute of this sort may doubtless be prop- 
erly said to affect commerce, it is not every- 
thing that affects commerce that amounts to 
a regulation of it by the Constitution. Prov- 
idence Coal Co. v. Providence & W. R. Co., 
4 Atl. 394, 397, 15 R. I. 303. 


“Commerce,” as used in Const. U. S. art. 
1, § 8, declaring that Congress shall have 
power to regulate commerce with foreign na- 
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tions, among the several states, and with the 
Indian tribes, means that whenever the sub- 
jects over which a power to regulate com- 
merce is asserted are in their nature nation- 
al, or admit of one uniform system or plan 
of regulation, they may justly be said to be 
of such a nature as to require exclusive leg- 
islation by Congress; and hence any regula- 
tion by a state which operates to cause de- 
lay and to impose expense, or to interpose 
an obstacle to the free transportation of 
commerce among the states, is a regulation 
of commerce within the meaning of the Con- 
stitution. City of Council Bluffs v. Kansas 
City, St. J. & C. B. R. Co., 45 Iowa, 838, 359, 
24 Am. Rep. 773. 


As fixing or limiting transportation 


charges. 


The words “regulate commerce” are 
properly used to characterize the fixing or 
limiting of charges for transportation of mer- 
chandise from one place to another. Kaeiser 
v. Illinois Cent. R. Co. (U. S.) 18 Fed. 151, 153. 


As to prescribe rules. 


“The ‘power to regulate commerce,’ 
which was given to Congress by the federal 
Constitution, was defined by Chief Justice 
Marshall in Gibbons v. Ogden, 22 U. S. (9 
Wheat.) 1, 6 L. Ed. 23, as the power to reg- 
ulate, that is, to prescribe the rule by which 
commerce is to be governed.” Kentucky & 
I. Bridge Co. v. Louisville & N. R. Co. (U. 8.) 
37 Fed. 567, 634, 2 L. R. A. 289; Cuban S. S. 
Co. v. Fitzpatrick, 66 Fed. 63, 67; Wilkerson 
v. Rahrer, 11 Sup. Ct. 865, 867, 140 U. S. 
545, 35 L. Ed. 572; City of Baltimore v. Bal: 
timore Trust & Guarantee Co., 17 Sup. Ct. 
696, 701, 166 U. S. 673, 41 L. Ed. 1160 (citing 
Gloucester Ferry Co. v. Pennsylvania, 5 Sup. 
Ct. 826, 114 U. S. 196, 29 L. Ed. 158). 


The term “regulate commerce,” as it is 
used in the clause of the federal Constitution 
authorizing Congress to regulate commerce, 
means to prescribe rules by which it shall be 
governed, that is, the conditions upon which 
it shall be conducted; to determine how far 
it shall be free and untrammeled, how far 
it shall be burdened by duties and imposts, 
and how far it shall be prohibited. Welton 
v. Missouri, 91 U. S. 275. 279, 23 L. Ed. 347; 
Bowman v. Chicago & N. W. R. Co., 8 Sup. 
Ct. 1062, 115 U. S. 611, 29 L. Ed. 502; Pa- 
cific Coast S. 8. Co. v. Railroad Com'rs (U. 
S.) 18 Fed. 10, 11. 


“The power vested in Congress to regu- 
late commerce with foreign nations and 
among the several states and with the Indian 
tribes is a power to prescribe the rule by 
which that commerce is to be governed, and 
is a power complete in itself, acknowledging 
no limitations other than those prescribed 
in the Constitution. It is coextensive with 
the subject on which it acts, and cannot be 
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stopped at the external boundary of a state, 
but must enter its interior and must be ca- 
pable of authorizing the disposition of those 
articles which it introduces, so that they may 
become mingled with the common mass of 
property within the territory entered.” Lei- 
sy v. Hardin, 10 Sup. Ct. 681, 683, 135 U. 
S. 100, 34 L. Ed. 128; United States v. Holli- 
day, 70 U. S. (3 Wall.) 409, 417, 18 L. Ed. 
354: Smith v. Turner, 48 U. S. (7 How.) 283, 
395, 12 L. Ed. 702; Brown v. Maryland, 25 
U. S. (12 Wheat.) 420, 446, 6 L. Ed. 678; Hill 
v. City of St. Louis, 60 S. W. 116, 119, 159 
Mo. 159. 


It was said in the case of Gibbons v. 
Ogden, 22 U. S. (9 Wheat.) 1, 6 L. Ed. 23, in 
reference to the power of Congress to regu- 
late commerce, that as the words “to regu- 
late“ imply in their nature a full power over 
the thing to be regulated, this excludes neces- 
sarily the action of all others that would 
perform the same operation on the same 
thing. That regulation is designed for the 
entire result, applying to those parts which 
remain as they were as well as to those 
which are altered. It produces a uniform 
whole, and is as much disturbed and de- 
ranged by changing what the regulating pow- 
er designed to leave untouched as that on 
which it has operated. State v. North, 27 
Mo. 464-472, 


Taxation. 


The word “regulate,” as used in the 
Constitution, authorizing Cougress to regu- 
late interstate commerce, means to adjust by 
rule. Therefore the tax imposed under Act 
1864, imposing a tax on every 2,000 pounds 
of freight carried within the commonwealth. 
is merely a charge on the corporation for 
freight carried over the road, is a tax on 
the business measured by the number of tons 
carried, and does not conflict with the fed- 
eral Constitution; the purpose of the act 
not being to regulate transportation, but to 
raise money for the support of the govern- 
ment Commonwealth v. Philadelphia & R. 
R. Co., 62 Pa. (13 P. F. Smith) 286, 296 
(citing Webst. Dict.). 


A state statute, levying a tax on the 
gross receipts of railroads for the carriage 
of freights and passengers into, out of, or 
through the state, is a “regulation of inter- 
state commerce,” and void. Fargo v. Stev- 
ens, 7 Sup. Ct. 857, 863, 121 U. S. 230, 30 L. 
Ed. 888. 


A city ordinance providing for a license 
to be paid by peddlers is to be regarded as a 
tax upon the goods they sell, and any dis- 
(rimination against persons not residents of 
the state and against goods not manufactur- 
ed in the state is a “regulation of commerce,” 
not within the power of a state to enforce. 
City of Marshalltown v. Blum, 12 N. W. 266, 
58 Iowa, 184, 43 Am. Rep. 116. 
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That a tax imposed by a state may con- 
Stitute a “regulation of commerce” was de- 
cided in the case of Brown v. Maryland, 25 
U. S. (12 Wheat.) 419, 6 L. Ed. 678, and has 
frequently been decided in subsequent cases. 
Thus a railroad company, whose only busi- 
ness within the state is discharging freight 
and passengers brought over its line from 
without the state, receiving freight and pas- 
sengers to be sent out over its line, and main- 
taining terminal facilities, such as wharves 
and piers and buildings in connection there- 
with, and the employment of agents, clerks, 
and laborers, is not subject to a tax on its 
corporate franchise and business. People v. 
Wemple, 33 N. E. 720, 721, 138 N. T. 1, 19 
L. R. A. 694. 


The imposition of a general tax on goods 
from another state, arriving in the taxing 
State at their place of destination, is not a 
| regulation of commerce. Brown v. Houston, 
5 Sup. Ct. 1091, 1093, 114 U. S. 622, 29 L. 
Ed. 257. 


A statute of a state imposing a tax up- 
on the gross receipts of a railroad company 
is not a regulation, within the provision of 
the federal Constitution, providing that Con- 
gress shall have power to regulate commerce 
with foreign nations and among the several 
states, and that the gross receipts are made 
up in part of freights received for transpor- 
tation of merchandise from the state into 
another state or into the state from another. 
Philadelphia & R. R. Co. v. Pennsylvania, 82 
U. S. (15 Wall.) 284, 298, 21 L. Ed. 146. 


Warehouses and warehousemen. 


A regulation of interstate commerce, con- 
trary to the provisions of the federal Con- 
stitution, does not include everything that 
affects interstate commerce, and does not in- 
clude an act by a state to regulate public 
warehouses and the warehousing and inspec- 
tion of grain. Munn v. Illinois, 94 U. S. 113, 
135, 24 L. Ed. 77. 


Wharfage dues. 


Wharfage dues are not taxes, or duty of 
tonnage, or regulations of commerce, or ob- 
noxious to the Constitution of the United 
States, but are lawful charges for conveni- 
ences furnished to commerce. Sweeney v. 
Otis, 37 La. Ann. 520, 521, 


REGULATION. 
See Municipal Regulations“; Police 
Regulations“; “Reasonable Regula- 


tion“: “Rules and Regulations”; Usu— 
al Rules and Regulations.“ 

Distinguished from by-law, 
Law.“ 


see By - 


A regulation is a rule or order prescrib- 
ed by a superior for the management of some 
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REGULATION 


ousiness or for the government of a company 
or society. Curry v. Marvin, 2 Fla. 411, 415 
‘citing Webst. Dict.); In re Leasing of State 
Lands, 32 Pac. 986, 988, 18 Colo. 359. 


The word “regulations,” in Const. art. 
8, §§ 2, 3, conferring appellate jurisdiction on 
the Supreme Court under such regulations 
as may be prescribed by law, refers to the 
establishment of the procedure by means of 
which the power may be set in motion and 
in obedience to which it may be exercised. 
Finlen v. Heinze, 69 Pac. 829, 832, 27 Mont. 
107. 


Within the term regulation,“ when used 
in reference to railroads, are embraced two 
ideas: One is mere control of the operation 
of the roads, prescribing the rules for the 
management thereof; matters which affect 
the convenience of the public in their use. 
Regulation in this sense may be considered 
as purely public in its character, and in no 
manner trespassing upon the rights of the 
owners of the railroads. But within the 
scope of the word regulation“ as commonly 
used is embraced the idea of fixing the com- 
pensation which the owners of the railroad 
property shall receive for the use thereof; 
and, when regulation in this sense is at- 
tempted, it necessarily affects the property 
interests of the railroad owners. Ames v. 
Union Pac. Ry. Co., 64 Fed. 165, 178. 


The terms “ordinances, rules, regulations, 
and by-laws,” as used in a city charter em- 
powering the council to make ‘ordinances, 
rules, regulations, and by-laws” for certain 
purposes, are all equivalent to each other. 
So that whatever rule, regulation, or by-law 
affects the subject mentioned must be passed 
with the formalities required for an ordi- 
nance proper. Hunt v. City of Lambertville, 
45 N. J. Law (16 Vroom) 279, 282; Taylor 
v. Lambertville, 10 Atl. 809, 811, 43 N. J. 
Eq. (16 Stew.) 107. 


„Regulation,“ as used in Rev. St. § 3333, 
providing that every by-law, ordinance, or 
regulation of a municipal council must be 
published in a certain manner, etc., includes 
an order establishing the grade of a street. 
Meyer v. Fromm, 9 N. E. 84, 85, 108 Ind. 
208. 


Under National Banking Act 1864, § 
5, providing that the articles of association 
of a national bank may contain any provi- 
sions not inconsistent with the provisions 
of this act which the association may see 
fit to adopt for the regulation of its business, 
a by-law providing that the bank shall have 
a lien on its stock as against indebted stock- 
holders will be considered as a regulation 
of the business of the bank. Bullard v. Na- 
tional Eagle Bank, 85 U. S. (18 Wall.) 589, 
596, 21 L. Ed. 923. 


Instruction distinguished. 
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of the public service, whose salary is fixed by 
law or regulation, shall receive any addition. 
al pay, etc., although the salaries of such 
surveyors are fixed by instructions issued by 
the Commissioner of Internal Revenue; the 
difference between a “regulation” and an “in- 
struction” being that the former affects a 
class or classes of officers, and the latter is 
a direction to govern the conduct of the par- 
ticular officer to whom it is addressed. Land- 
ram v. United States (U. 8.) 16 Ct. Cl. 74, 86. 


As law. 


Regulations in a legal sense mean law.“ 
A divorce is neither a rule nor a regulation. 
Hence a territory organized under the au- 
thority given Congress to make all needful 
rules and regulations respecting the terri- 
tories does not have power to grant a legis- 
lative divorce. In re Higbee, 5 Pac. 693, 694, 
4 Utah, 19. 


As partial restriction. 


The definition of the word “regulation,” 
in an ordinance relating to restaurants and 
saloons, is that it is a partial restriction, 
which does not wholly prohibit. Richards v. 
City of Bayonne, 39 Atl. 708, 709, 61 N. J. 
Law, 496. 


As rule of action. 


A “regulation of an executive depart- 
ment” is a rule made by the head of the de- 
partment for its action under an act of Con- 
gress conferring power to do so, and does 
not include a mere order of the President or 
of a Secretary. Harvey v. United States (U. 
S.) 3 Ct. Cl. 38, 41. 


The term “regulations” implies a rule 
for a general course of action, but does not 
apply to a case in which specific instructions 
are to be given applicable to that case alone. 
Christopher v. City of New York (N. Y.) 13 
Barb. 567, 573. 


“Regulations,” as used in Comp. Laws 
1876, p. 31, authorizing writs of error and 
appeals to be taken to the Supreme Court 
of the United States in the same manner 
“and under the same regulations as from the 
Circuit Courts of the United States,” means 
the rules by Which the actions of Circuit 
Courts of the United States are limited and 
controlled in granting appeals, and the ac 
tion of the Supreme Court of Utah is limited 
and controlled by the rules which govern 
those courts. Bullion Beck & Champion Min. 
Co. v. Eureka Hill Min. Co., 12 Pac. 660, 661, 
5 Utah, 182. 


As rule of law. 

„Regulations,“ as used in Rev. St. U. 8. 
$ 189, providing that writs of error shall 
in all cases be allowed from the final deci 
sions of the District Courts “under such reg- 


Distillery surveyors are held not within | ulations as may be prescribed by law,” is 
Rev. St. § 1765, providing that no officer] to be construed to mean “the rules of law 


REHEARING 


vy which this right is to be exercised.” Don- 
ovan v. Territory, 2 Pac. 532, 533, 3 Wyo. 91. 


REHEARING. 


As used in the Probate Code, a rehearing 
is a re-examination of the facts involved in 
a decree or order upon grounds set forth in 
a motion or petition to open and vacate or 
modify the same, or some part thereof. Rev. 
Codes N. D. 1899, § 6249. 


The term “rehearing,” technically speak- 
ing, was appropriate only to the proceeding 
in chancery by which a certain class of errors 
in a decree or decretal order could, before 
enrollment, be corrected. It had no appli- 
cation to orders made upon mere motion. 
Those could not be reached by a rehearing, 
but were varied or discharged by the court 
on application by motion. Belmont v. Erie 
R. Co. (N. X.) 52 Barb. 637, 651. 


After a decision by the Master of the 
Rolls or Vice Chancellor, if the case be heard 
by the Lord Chancellor, it is called a “re 
hearing,” in England. Such a rehearing, with- 
out any inquiry beyond a request by the par- 
ty feeling aggrieved and a certificate of coun- 
sel that the reasons for it were sufficient, 
might not be questionable, where a party has 
a right to have his case considered by other 
otticers. But another class of cases, such as 
are here denominated “rehearings,” are a 
second hearing before the same judge or 
court, on the application of a party suppos- 
ing himself injured by the decision made aft- 
er the first hearing. A rehearing of a case 
in equity is not granted by the federal Cir- 
cuit Court on the mere certificate of counsel 
as to the sufficiency of the reasons for it. 
Emerson v. Davies (U. S.) 8 Fed. Cas. 626. 


A “rehearing,” strictly speaking, is sim- 
ply a new hearing and a new consideration 
of the case by the court in which the suit 
was originally heard, and upon the pleadings 
and depositions already in the case. An or- 
der denying a rehearing is not appealable, 
since the case could be reheard upon the mer- 
its upon an appeal from the original decree. 
But an order denying an application to open 
a decree and for leave to answer and present 
the merits of the defense, on the ground that 
the solicitor who appeared for the defendant 
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order denying plaintiffs motion for rehear- 
ing, the word “rehearing” is used in the sense 
of a new trial. Kimple v. Conway, 10 Pac. 
189, 190, 69 Cal. 71. 


REIMBURSE. 


As used in Act April 5, 1893, appropriat- 
ing money for the relief of B. county, and de- 
' claring that the act was passed to reimburse 
| said county for expenses incurred, etc., the 
term “reimburse” should be construed to 
have been used in its ordinanry meaning, 
which is defined by Webster to be “to replace 
in a treasury or purse as an equivalent for 
what has been taken, lost, or expended; to 
refund; to pay back; to restore, as to reim- 
burse the expenses of a war.” In construing 
statutes, words should be given their ordinary 
meaning; and, so interpreting the language 
of this appropriation, it is clear that the state 
was only required to refund or pay according 
to tbe expenses incurred by the county. 
State v. Moore, 59 N. W. 755, 759, 40 Neb. 
854, 25 L. R. A. 774. 


To reimburse is to pay back, and the 
primary meaning of the word is to be imput- 
ed to it, where the meaning is not controlled 
by contract stipulations. Philadelphia Trust, 
Safe Deposit & Ins. Co. v. Audenreid, 83 Pa. 
257, 264. 


Payment of interest included. 


The primary meaning of the word re- 
imburse” is to pay back; to make return or 
restoration of an equivalent for something 
paid, expended, or lost; to indemnify; to 
make whole. And hence, where the trustees 
of an insolvent bank advanced a certain per- 
centage of its debts to the receiver and re- 
ceived certain real estate, under an agree- 
ment that they were eventually to sell it 
and reimburse themselves for the sums ad- 
vanced, etc., the term “reimburse” will be 
construed to include interest on the advance- 
ment. Woerz v. Schumacher, 56 N. E. 72, 73, 
161 N. T. 530. 


REIMBURSEMENT. 


“Reimbursement,” as used in an agree- 
ment by which certain persons were to re- 


was not authorized to appear for him and | ceive a certain sum each as reimbursement 


that the case was heard upon a stipulation 
admitting the allegations of the bill, given 


by the solicitor nnd without the defendant's. 


knowledge or consent, is not, strictly speak- 
ing, an order denying an application for a re- 
hearing, and is dppealable. Read v. Patter- 
son, 14 Atl. 490, 494, 44 N. J. Eq. (17 Stew.) 
211, 6 Am. St. Rep. 877. 


As new trial. 


Where the language of a notice of appeal 
that the appeal will be taken from an 


for money paid by them, respectively, into 
a firm business, implies that it had not been 
withdrawn. Fuller v. Atwood, 13 R. I. 316. 


Ld 


REINSTATE. 


A statute providing that if, within two 
years after the tax sale, the proprietor or 
his legal representative repay the purchaser 
the moneys paid for the taxes, together with 
interest, he shall be reinstated in his orig- 
inal right, did not intend to restrict the word 


REINSTATH 


“reinstated” to its literal meaning; else the 
legal representative could in no case be ben- 
efited by the act under the redemption. The 
literal meaning of the word “reinstate” would 
confine the redemption to him in whom the 
title was at the time of the tax sale, although 
the redemption were paid by his vendee. 
But the clear meaning of the act is that the 
legal representative was to have the same 
right and title after redemption as if no tax 
sale had been made, and the word “reinstat- 
ed” must be construed consistently with this 
meaning. O’Neale v. Caldwell (U. S.) 18 Fed. 
Cas. 695, 697. 


As used in a statute providing that the 
commissioners of the sinking fund “shall 
have power in their discretion to remove any 
warden, and, if the General Assembly fall or 
refuse to concur in said reinoval within 20 
days after the fact of removal is conveyed 
to it, then it shall be the duty of sald com- 
missioners to reinstate the said warden,” the 
word “removal” means to move away from 
a position occupied, or to displace, as to re- 
move a building: and “reinstate” means to 
restore to a state from which one has been 
removed. South v. Sinking Fund Com’rs, 5 
S. W. 567, 569, 86 Ky. 186. 


REINSTATEMENT. 


In reference to the right of an insured 
person to be reinstated after the policy has 
been fulfilled by a breach, “fulfilled” implies 
placing the insured in the same condition that 
he occupied and sustained toward the insurer 
next before the forfeiture was incurred, and 
does not imply reinsurance, or the making 
of a new contract or policy of insurance. 
Lovick v. Provident Life Ass'n, 14 S. E. 
506, 507, 110 N. C. 93. 


REINSURANCE. 


Miller says that “reinsurance” is a hedg- 
ing contract, by which the underwriter with- 
draws himself from all risk. Herckenreth 
v. American Mut. Ins. Co. (N. Y.) 3 Barb. Ch. 
63, 70. 


Reinsurance is a contract whereby one 
party, called the “reinsurer,” in consideration 
of a premium paid to him, agrees to indem- 
nify the other against the risk assumed by 
the latter by a policy in favor of a third par- 
ty. Commercial Mut. Ins. Co. v. Detroit 
Fire & Marine Ins. Oo., 38 Ohio St. 11, 16, 
43 Am. Rep. 413 (citing Phillips, Ins. § 374). 


The terms “unearned premiums,” “re- 
insurance reserved,” “liability reserved,” “net 
value of policies,” or premium reserved,“ 
as used in the article of the Code relating 
to the department of insurance, severally in- 
tend the liability of an insurance company 
upon its insurance contracts, other than ac- 
crued claims, computed by rules of valua- 
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tion established by section 2583. Civ. Code 
Ala. 1896, § 2575. 


A contract of reinsurance is one by 
Which an insurer procures a third person to 
insure him against loss or liability by reason 
of such original insuranee. Civ. Code Cal. 
1903, § 2646; Civ. Code Mont. 1895, § 3530; 
Rev. Codes N. D. 1899, § 4533; Civ. Code 8. 
D. 1903, § 1879. Civ. Code, § 2648, declares 
that a reinsurance is presumed to be a con- 
tract of indemnity against liability, and not 
merely against damage. A reinsurer is not 
liable to the insurer for a loss which, un- 
known to either party, occurs before the re- 
insurance was effected, where the parties 
contracted with reference to a custom that 
reinsurance took effect from the time when 
it was granted. Union Ins. Co. v. Ameri- 
enn Fire Ins. Oo., 40 Pac. 431, 107 Cal. 327. 
28 L. R. A. 692, 48 Am. St. Rep. 140. 


“Reinsurance is a contract of indemnity 
to the reinsured, and binds the reinsurer to 
pay to the reinsured the whole loss sus- 
tained in respect to the object insured, to 
the extent for which he is reinsurer.“ Home 
v. Mutual Safety Ins. Co., 3 N. Y. Super. Ct. 
(1 Sandf.) 137, 151; London & Lancashire 
Fire Ins. Co. v. Lycoming Fire Ins. Co. (Pa.} 
15 Pittsb. Leg. J. (N. S.) 384. 


Reinsurance ig insurance by the first in- 
surer of the whole or some part of his in- 
terest in the risk created by bis contract of 
insurance; or, as it is otherwise defined, it 
is the contract that one insurer makes with 
another to protect the first from a risk he 
has already assumed. Iowa Life Ins. Co. v. 
Eastern Mut. Life Ins. Co., 45 Atl. 762, 765, 
64 N. J. Law, 340 (citing Port. Ins. p. 259; 
May, Ins. $ 9). 


“Reinsurance” is indemnity to the in- 
surer for the loss up to the amount, whether 
for the whole or part of the risk stipulated, 
and for which the premium is paid. It isa 
contract, as put by the books, by which the 
origina] insurer procures another to insure 
him against loss by reason of the original in- 
surance. Chalaron v. Insurance Co. of North 
America, 21 South. 267, 270, 48 La. Ann. 
1582, 36 L. R. A. 742. N 


By a contract of reinsurance, in what- 
ever language expressed, the obligation of 
the reinsurer is to indemnify tbe insurer 
against the liability for the loss by fire of 
the property insured. They stand in a rela- 
tion to each other much like that of principal 
and surety. The only material difference is 
that tbe reinsurer is not, in law, directly lia- 
ble to the Insured. As between the two, he 
is the principal obligor. Hunt v. New Hamp- 
shire Fire Underwriters’ Ass’n, 38 Atl. 145, 
147, 68 N. H. 305. 


“Reinsurance is a mere contract of in- 
Gdemnity in which an insurer reinsures a risk 
in another company,“ and is solely for the 
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benefit of the latter, and not the policy hold- intention of the parties, to be gathered from 
er. Barnes v. Hekla Fire Ins. Co., 57 N. the words used, taking into uccount, when 
W. 314, 56 Minn. 38, 45 Am. St. Rep. 438. the meaning is doubtful, the surrounding cir- 


According to Arnould reinsurance is a cumstances: Custom or usage is presumed 
to enter into the intention, when it is found 


contract by which, in consideration of a cer- | . 
tain premium, the original insurer throws a5 2 fact, not only that it existed, but was 
uniform, reasonable, and well settled, and 


on another the risk for which he has made . . ; : 
himself responsible to the original assured, | either known to the parties when the con- 


to whom, however, he alone remains liable on ae agg 55 a P ee 555 
the original insurance. According to Mar- presumpuion that tuey nad it 11 


mind at the time. London Assur. Corp. v. 
shall the reinsurance may be on the risk or., ; ae 
part of it. Philadelphia Ins. Co. v. Wash. Thompson, 62 N. E. 1066, 1067, 170 N. Y. 94. 


ington Ins. Co., 23 Pa. (2 Harris) 250, 253. 
; ‘REINSURANCE RESERVE. 
Reinsurance is properly applied to an, 


insurance effected by one underwriter with | In the chapter relating to insurance, 
another, the latter wholly or partially indem- | “unearned premiums,” “reinsurance reserve,” 
nifying the former against the risks which he “net value of policies,” or premium re- 
has assumed; that is to say, after an insur- serve“ severally intend the liability of an 
ance has been effected, the insurer may insurance company upon its insurance con- 
have the subject of insurance reinsured to, tracts, other than accrued claims, computed 
him by some other. Appeal of Goodrich, 2 by the established rules of valuation. Rev. 
Atl. 200, 211, 109 Pa. 523, 529. Laws Mass. 1902, p. 1120, c. 118, § 1. 


A reinsurance reserve is a fund which 
must be equal in amount at all times to the 
policy of insurance. It creates no privity | aggregate policy liabilities at their then 
between the reinsurer and the party original- | present value. It is created to secure those 


A contract of reinsurance is peculiar in 
ly insured. It is simply an agreement to liabilities, and is from that circumstance im- 
| 


its character, and differs from the ordinary 


indemnify the assured, partially or altogether, | pressed in a certain sense with an equity 
against a risk assumed by the latter in a in favor of the holders of policies. New 
policy issued to a third party. In such a | Haven Trust Co. v. Gaffney, 47 Atl. 760, 761, 
case the assured is not the owner of the | 73 Conn. 480. 

property at risk, and no relation to it ex- 
cept as insurer under the original policy. 
But in that relation the party issuing the 
origina] policy has an insurable interest, 
which will support a contract intended to | 
indemnify him against the hazard he has as- 
sumed. Royal Ins. Co. v. Vanderbilt Ins. 


REINSURE. 


The word “reinsure” has a definite mean- 
ing, and has the same meaning in its ordi- 
nary and popular sense. It is equally ef- 
fective with the word “insure,” and the word 
Co., 52 S. W. 168, 169, 102 Tenn. 264. “insure” may be used in a policy of reinsur- 

ance with the same force and validity. 


A contract of “reinsurance” is one by | Home v. Mutual Safety Ins. Co., 3 N. T. 
Which an insurer procures a third person to Super. Ct. (1 Sandf.) 137, 151. 


insure him against loss or liability by rea- 
son of such original insurance. Civ. Code, § 
2646. A contract between insurance compa- 


REISSUED PATENT. 
nies, by which one assumed and undertook 


the care, control, and management of the A reissued patent merely secures those 
business and risks of the other, is broader rights of an inventor more definitely in some 
than a contract of reinsurance. Whitney v. particular wherein the original patent was 


American Ins. Co., 59 Pac. 897, 899, 127 Cal. | defective. Ingersoll v. Holt (U. S.) 104 Fed. 
404. 682. 683. 


When the insurer for some reason finds A patent is prima facie evidence that 
It convenient that another shall bear, either | the patentee was the first and original in- 
in whole or in part, the liability to the in- | ventor of the improvements described in the 
sured which he has assumed, and agrees with specifications, and a reissued patent, granted 
another insurer to assume the whole or a Under authority of the act of 1836, is prima 
part of his liability as regards the insured, facie evidence that the machine described 
it is termed a contract of reinsurance. 1 in the specifications thereof is substantially 
Bid. Ins. § 378. While a contract of rein- the same as the machine intended to be pat- 
surance implies the same subject-matter of ented by the original drawing. Sloat v. 
insurance as the original policy, and runs Spring (U. S.) 22 Fed. Cas. 330, 334. 
against perils of the same kind, it need not 
be for the identical hazard insured against REJECT. 
in the first policy, but may be for a less, 
though not for a greater, risk. Reinsurance, The word “reject,” as used in Act March 
like any other contract, depends upon the 26, 1846, authorizing commissioners in pro 


REJECT 


ceediugs to determine the amount of com- 
pensation for land taken for a highway to 
reject four jurors, or any less number, for 
interest or other cause, means “challenge.” 
Zimmerly v. Road Com’rs, 25 Pa. (1 Casey) 
134. 


To “reject,” as defined by Webster, 
means to throw away; to discard; to refuse 
to receive; to refuse to grant, as to reject 
a prayer or request. Under Gen. St. c. 113, 
tit. Wills,“ § 27, giving a circuit court 
jurisdiction of appeals from every judgment 
of the county court admitting a will to record 
or rejecting it, a will is rejected when the 
court to whom the application is made re- 
fuses to probate the writing. Preston v. Fi- 
delity Trust & Safety Vault Co., 94 Ky. 295, 
302, 22 S. W. 318. 


A claim for breach of contract with the 
board of public works of the District of 
Columbia, marked “disallowed” by the board 
of audit, is “rejected,” within the meaning 
of Act June 16, 1880, § 8, providing that no 
claim shall be presented to or considered by 
the court of claims under the provisions of 
the act which was rejected by the board of 
audit. Brown v. District of Columbia, 8 Sup. 
Ct. 1314, 1318, 127 U. 8. 579, 32 L. Ed. 262. 


RELATE. 


Involve as synonymous, see “Involve.” 


RELATED. 


The phrase “related to,” whether used 
in a statute, will, or contract, has by a 
perfectly uniform force of decision been held 
to include only relations by blood, and not 
connections by marriage, not even a hus- 
band or a wife. Supreme Council Order 
of Chosen Friends v. Bennett, 19 Atl. 785, 
787, 47 N. J. Eq. (2 Dick.) 39. 


A judge who is connected by marriage 
with the prosecutor in a suit is not related 
to her, within the meaning of Rev. Code, § 
635, making a judge related to the parties 
incompetent to try the case. Newman v. 
State, 49 Ala. 9, 13. 


Affinity. 

The words “related to,” in a provision 
permitting persons related to a member of 
a benefit society to be named as bencficiaries, 
include relatives by affinity as well as by 
blood. Bennett v. Van Riper, 22 Atl. 1055, 
1056, 47 N. J. Eq. (2 Dick.) 563, 14 L. R. A. 
342, 344, 24 Am. St. Rep. 416. 


RELATED BY AFFINITY. 
See “Affinity.” 


RELATED BY CONSANGUINITY. 


See “Consanguinity.” 
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RELATION TO HER SEPARATE PROP- 
ERTY. 


The laws of 1860 and 1862, providing 
that the wife may sue and be sued in all 
matters “having relation to her sole and 
separate property,“ the same as if she were 
sole, should be construed to include an ac- 
tion against a married woman for fraud 
in a contract for the sale of her rea! estate, 
made by her husband ag her agent. “She 
is responsible for the fraud, and has had the 
avails of it. The action is cleariy for mat- 
ters having relation to her sole and separate 
property. The circumstance that the fraud 
was committed by her husband, acting as 
her agent, does not impair liability. She had 
a right to employ her husband as agent, 
and, while acting as such fn relation to her 
separate property, her liability for his acts 
is precisely the same as it would be for the 
liability of any other agent.” Baum v. Mul- 
len, 47 N. T. 577, 579. 


RELATION- RELATIVE. 


See Blood Relations“; Confidential Re- 
lation“; “Family Relation“; “Fiduci- 
ary Relation.“ 

Acknowledged relation of parent and 
child, see “Acknowledge—Acknowledg- 
ment.” 

See “Possession by Relation of Law.” 


The word “relative,” in its most general 
sense, is very indefinite. Commonwealth v. 
Metz, 17 Pa. Oo. Ct. R. 541, 543. 


“Relationship” is an affinity or consan- 
guinity within the fourth degree, reckoning 
according to the civil, and not according to 
the canon, law. Churchill v. Churchill, 12 
Vt. 661, 666. 


The word “relations,” in its widest ex- 
tent, embraces persons of every degree of 
consanguinity. When not restricted in its 
meaning by other words, it extends to all 
persons who are descended from the same 
common ancestors. It is synonymous with 
“kindred,” and is expressed also by the word 
“family” in its largest sense. Huling v. Fen- 
ner, 9 R. I. 410, 412 (citing Jarm. Wills, 33; 
Williams, Ex’rs, 343; Cruwys v. Coeinan, 9 
Ves. 319). 


“Relatives,” as used in Code 1873, § 1433, 
providing that relatives of a patient in an 
insane asylum should be bound for their sup- 
port, means only those persons from whom 
the county may collect such claims; that is, 
persons legally bound for the support of an 
insane person. The term does not include 
the father of an adult child. Monroe County 
v. Teller, 2 N. W. 533, 534, 51 Iowa, 670. 


The word “relation,” as used in Pen. 
Code, art. 597, subd. 4, stating, as one of the 
causes which will reduce a homicide to man- 
slaughter, insulting words or conduct of the 


A 
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person killed toward a female relation of the; to take under the statute of distribution; 
party guilty of the homicide, includes any | and it is held that the former husband of a 
female under the protection of such party at woman’s deceased cousin is not in any legal 
the time of the killing. Clanton v. State, 20 sense a relation by marriage, to enable him 
Tex. App. 615, 631. to apply for a commission de lunatico in- 
quirendo, under an act authorizing relatives. 


not imply an interest. But the degree of re- 5 555 po v. Metz, 
lationship mentioned in Rev. St. c. 1. $ 3, : f 

rule 22, providing that, when a person is re- There is no doubt that a brother-in-law 
quired to be disinterested or indifferent in comes within the recognized and well-settled 
acting on any question in which other par- meaning of the word “relative.” Marcus v. 
ties are interested, any relationship in either | Leake (Neb.) 94 N. W. 100, 101. 

of said parties, either by consanguinity or 

affinity, within the sixth degree according to A brother-in-law is not a “relation,” 
the rules of the civil law, or within the de- Within the meaning of Pub. St. c. 127, § 28, 
gree of second cousins, shall be construed to providing that, where a devise is made to a 
disqualify such persons from acting on such child or other relation, bis issue shall take 
question, is regarded as an interest. In the his share in case he dies before testator, pro- 
levy of an execution on land, the officer’s re- vided no different disposition is required by 
turn that the appraisers were disinterested | the will. Horton v. Earle, 38 N. E. 1135, 
is therefore in legal effect an affirmation that 162 Mass. 448 (citing Kimball v. Story, 108 
they were not within the sixth degree of re- | Mass. 382). i 

lationship to either of the parties. McKeen 


In accurate language “relationship” does 


v. Gammon, 33 Me. 187, 190. As relation by blood. 
The word “relation,” as used in Rev. St. 
As relation by affinity. c. 97, § 29, providing that when a legacy shall 


A bequest to “relations” does not include | be made to any child or other relation of the 
those by marriage. Maitland v. Adair, 8 Ves. | testator, and the legatee shall die before the 
Jr. 231, 232. testator, leaving issue who shall survive the 

testator, such issue shall take the estate 

The word “relative,” as used in Rev. | so given, etc., includes only relations by con- 


St. c. 74. 5 10, providing that where a relative sanguinity. Cleaver v. Cleaver, 39 Wis. 96, 
of the testator dies before the testator, leav- 99, 20 Am. Rep. 30. 


ing lineal descendants, they take such estate 

as would have been taken by such deceased The term “relation,” as used in St. 1850, 
relative, if he survived, means one connected p. 179, providing that a devise to a relation 
with the testator by blood—a blood relation— | shall not lapse by the death of the devisee 
and does not include one connected with the | during the testator’s lifetime, if the devisee 
testator by marriage only. Elliott v. Fessen- leaves lineal descendants, includes only rela- 
den, 22 Atl. 115, 117, 83 Me. 197, 18 L. R. tions by blood, and not by affinity. The 
A. 37, 38; Keniston v. Adams, 14 Atl. 203, 80 word In its widest popular sense might pos- 
Me. 290. sibly include relations by affinity, as well 
as by blood; but courts have been frequent- 
ly called on to consider-it in the inter- 
pretation of wills, and it has been uniformly 
held to include in its legal sense only rela- 
tions by consanguinity. In re Pfuelb’s Es- 
tate, 48 Cal. 643, 644 (citing 2 Kent, Comm. 
537, note 2; Jarm. Wills, 45; 2 Redf. Wills. 
425; Storer v. Wheatley’s Ex'rs, 1 Pa. [1 
Barr] 506). 


“Relative” applies ordinarily in a will 
to consanguinity, and not to those connected 
by marriage. “Relation” is a very general 
word, and takes in any kind of connection; 
but the most common use of it is to express 
some sort of kindred, either by blood or af- 
finity, though properly by blood. Where a 
person gives among his relatives, those by 
affinity are not included. In Harvey v. Har- 
vey, 5 Bea v. 134, it was decided that the wid- 
ow of a deceased brother did not come within | tions” mean exactly the same as the words. 
a devise for the benefit of relations. Ennis “my own relations,“ and include relations by 
v. Pentz (N. T.) 3 Bradf. Sur. 382, 385. blood only. Worseley v. Johnson, 3 Atk. 761. 


Where a will devises certain property to The relatives intended in a will, direct- 
the testator's relatives, the term “relatives” | ing the executor thereof to distribute certain 
Will be construed to include only legal heirs | articles among relatives mentioned, as might 
and persons related by consanguinity, exclud- | be deemed discreet, etc., in the absence of an 
ing relatives by affinity; and hence a sister- | express provision to the contrary, means rel - 
in-law is entitled to no share of such prop- | atives by blood, and not by affinity. Blossom 
5 Stoff v. McGinn, 52 N. Ð. 1048, 1050, v. Sidway (N. Y.) 5 Redf. Sur. 389, 390. 

Ill. 46. 


As used in a will, the words “my rela. 


The word “relative,” as used in Rev. St. 

A “relation by marriage“ is one who, be 1879, § 3971, providing that when any estate 

Cause of the marriage bond, would be entitled | shall be devised to any child, grandchild, or 
7 Wos. & P.—14 
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ly uniform course of decision been held to in- 
clude only relations by blood, and not con- 
nections by marriage, not even a husbaud or 
a wife. Supreme Council Order of Chosen 


Friends v. Bennett, 19 Atl. 785, 787, 47 N. J. 
Eq. (2 Dick) 39. 


“Relatives,” as used in Code Civ. Proc. 


other relative of the testator, and such devi- 
see shall die before the testator, leaving lineal 
descendants, such descendants shall take the 
estate, real or personal, as such devisee 
would have done in case he had survived the 
testator, applies only to relatives by consan- 
guinity; for the use of the words “child” 
and “grandchild” in the section excludes the ka eis eave 
idea that only one connected by marriage is § 1865, providing that the administration of 
included in the words “other relative.“ Bra- @States of persons dying intestate must be 
mell v. Adams, 47 S. W. 931, 935, 146 Mo. 70, | 8Tanted to the relatives of the deceased, is 
i employed in its generic sense, and so us to 
The term “relatives” applies ordinarily expressly include the husband and wife in 
to persons in the line of consanguinity and | the sume category with the other relatives 
not to those connected by marriage, and a enumerated. In re Davis’ Estate, 39 Pac. 
will devising property to the testator’s “two | 756, 106 Cal. 453. 
nearest family relatives’? menns nearest in 
degree, counting from the specified stock. | The word “relatives” is more compre- 
Ennis v. Pentz (N. Y.) 8 Bradf. Sur. 382, hensive than the term “next of kin.“ It in- 
385. cludes the widow, who, though not next of 
kin, is a relative by force of the murriage re- 
Children. . lation. “Relatives” and next of kin” are 
“Relatives,” as used in a will devising not convertible terms, though the latter ex- 
property to testator's wife, to have as her Pression is occasionally used in a way to fa- 
own and exclusive property, and to the ex- vor the idea that the terms mean the same 
clusion of all and every person or persons, thing. Public Adm’r v. Peters (N. Y.) 1 
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be the same relatives or not, forever. might 
be very naturally understood as not embra- 
eing one's children. Hargadine v. Pulte, 27 
Mo. 423, 424. 


Husband or wife. 


The word “relation” is a very general 
and comprehensive term, and may include 
any and every relatlon that arises in social 
life. Literally it takes in every kind of con- 
nection, and would have so wide a range as 
to be liable to objection as indefinite and 
vague. The term is defined by lexicograph- 
ers as signifying a person connected by con- 
sanguinity or affinity. The most common 
use of the term is to express some kind of 
kindred, either of blood or affinity, though 
properly,” says Lord Hardwicke, “by blood.” 
A wife is not a relation within the meaning 
of Gen. St. c. 92, § 28, providing that when a 
devise is made to a child or other relation of 
the testator, and the devisee dies before the 
testator, leaving issue who survive the testa- 
tor, such issue shall take the estate so de- 
vised. Esty v. Clark, 101 Mass. 36, 38, 3 
Am. Rep. 320; Kimball v. Story, 108 Mass. 
382. 


“Relations,” in dictionaries, means con- 
sanguinis” and ‘‘affinis’’; but by the statute 
relating to descents it means kindred by 
blood only. Strictly, the wife is no relation 
to the husband. Worseley v. Johnson, 3 Atk. 
761, 762. 


The bequest of a certain residue to a 
daughter, and, at her death before age, to 
the testator’s nearest relations, does not in- 
clude the testator’s widow. Storer v. Wheat- 
ley’s Ex’rs, 1 Pa. (1 Barr) 506. 


The word “relations,” whether used in 
a statute, will, or contract, has by a perfect- 


Bradf. Sur. 100. 


“Relative,” as used in Acts 1885, e. 34, 
$ 1, providing that the estate of an illegiti- 
mate person who dies intestate, leaving no 
relatives entitled by existing laws to his es- 
tate, shall go to such persons as would have 
been his heirs on his mother’s side. had he 
been legitimate, should be construed in its or- 
dinary sense, so as to include the surviving 
husband or wife, and not in the technical 
sense of blood relationship only. There can 

be no doubt that the word „relative,“ when 
employed in a stricter technical sense, signi- 
fies a relationship by blood only; but as or- 
,dinarily used it includes relationship by af- 
finity as well as by consanguinity. Lewis v. 
Mynatt, 58 S. W. 857, 858, 105 Tenn. 508. 


Dlegitimates. 


“Relatives,” as used in St. 1888. c. 429. 
limiting the beneficiary of a member of a 
beneficial association to the husband, wife, 
children, or relatives of, or persons depend- 
ent on, such member, is of broader scope 
than the word “children,” but manifestly 
cannot be held to include an illegitimate 
child. Lavigne v. Ligue des Patriotes, 59 
N. E. 674, 675, 54 L. R. A. 814, 86 Am. St. 
Rep. 460 (citing Esty v. Clark, 101 Mass. 36. 
3 Am. Rep. 320; Kimball v. Story, 108 Mass. 
382; Elliot v. Fesenden, 83 Me. 197, 22 Atl. 
115, 13 L. R. A. 37). 


Nephews and nieces. 


In its broadest sense, “relatives” means 
all the persons connected with another by 
blood or aflinity, however remote the connec- 
tion. There is, however, a limit beyond 
which these ties are not sufficiently strong to 
influence a person in making a disposition of 
his property. The word “relatives” hag been 
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used in wills to designate the next of kin ac- 
cording to the statute of distribution. As 
used in a will providing that the residue of 
testator’s estate should be sold. and the pro- 
ceeds invested, and the interest applied for a 
certain period for the relief of the most des- 
titute of testator’s relatives, not to extend 
beyond the children of his brothers and sis- 
ters and their families, is not used in the 
sense of “next of kin,” but in a more limited 
sense, and means relatives not more remotely 
connected with the testator than nephews 
and nieces, including the children of the 
most destitute of the persons particularly 
named. Snow v. Durgin, 47 Atl. 89, 90, 70 
N. H. 121. 


As next of kin. 


“Relations,” in a will of a person’s es- 
tate, signifies next of kin. Commonwealth 
v. Metz, 17 Pa. Oo. Ct. R. 541, 543. 


“Relations,” as used in a will bequeath- 
ing personalty, signifies next of kin, and the 
qualification of a bequest to “poor relations” 
makes no difference. It is a term inapplica- 
ble to real estate; but, when a testator has 
no different intentions as to his real and per- 
sonal estate, the word, in order to effectuate 
his intention, must apply to the next of kin 
in both cases. McNeilledge v. Barclay (Pa.) 
11 Serg. & R. 103, 105. 


“Relations,” as used in a devise to such 
of testator’s relations as his wife should 
think most deserving and approve of, was a 
legal description, and operated as a trust in 
the wife, with power of naming and appor- 
tioning, and her nonperformance did not 
make the devise void, but it would then be 
divided among such of the “relations” of the 
testator as are his next of kin at the wife’s 
death. Harding v. Glyn, 1 Atk. 469, 470; 
Grant v. Lyman, 4 Russ. 292, 297. 


A legacy to each of the decedent’s “re- 
\ations by blood or marriage“ was confined 
to relations by the statute of distributions 
and to those who married persons entitled 
under it. Devisme v. Mellish, 5 Ves. Jr. 529. 


The word relatives,“ when used in a 
will or statute, includes those persons who 
are next of kin under the statute of distribu- 
tion, unless from the nature of the bequest, or 
from the testator having authorized a power 
of selection, a different construction is allow- 
ed. Bac. Ben. Soc. § 260. In Craik v. Lamb, 
1 Colly. 489, 495, Vice Chancellor Shadwell 
says: “In Johnson’s Dictionary, in Richard- 
son’s Dictionary, and in Bailey's edition of 
Facclolati, the word ‘relation’ is treated as 
extending to affinity; and the expressions ‘a 
relation by marriage’ and ‘a relation in the 
law,’ as denoting connections by affinity, are 
Popularly, whether correct or incorrect, of 
occasional, if not of frequent, use.” In our 
more modern dictionaries we find that “rela- 
tion” or “relative” is defined as a person con- 
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nected by blood or affinity. Bennett v. Van 
Riper, 22 Atl. 1055, 1056, 47 N. J. Eq. (2 
Dick.) 563, 14 L. R. A. 342, 24 Am. St. Rep. 
416. 


Where the word “relations” is used in 
a will. the court has no other rule to go by 
than the statute of distributions; otherwise, 
the devise would be void from the uncertain- 
ty and generality of the term. Crossly v. 
Clare, Amb. 397. 


The word “relations,” as used in the 
practice act, relating to the appointment of a 
guardian, that an application for such ap- 
pointment was to be referred to a referee to 
report what relations the infant had, means 
those who would, if he died intestate, be en- 
titled to a distributive share of the infant's 
estate. Taff v. Hosmer, 14 Mich. 249, 257 
(citing Hoff. Mast. 131; Wright v. Atkyns, 1 
Turn. & R. 143; 4 Kent, Comm. 537, note 
„A“). 


In the construction of wills the word 
“relatives” includes those who are entitled 
as next of kin under the statute of distribu- 
tion. Keniston v. Adams, 14 Atl. 203, 204, 
80 Me. 290; Smith v. Campbell, 19 Ves. 400, 
402. 


“Relations,” as used in a will bequeath- 
ing property to the testator’s relations, means 
next of kin. Pope v. Whitcombe, 3 Mer. 
689, 690. 


Where a bequest is to relations, the next 
of kin according to the statute of distribu- 
tion are entitled to the bequest, unless, from 
the nature of the bequest or the testator’s 
having placed a power of selection, a different 
construction is allowed. Drew v. Wakefield, 
54 Me. 291, 298. 


The word “relations,” as used in wills 
relating to personalty only, embraces only 
persons within the statute of distribution. 
Gallagher v. Crooks, 30 N. E. 746, 747, 132 
N. Y. 338 (citing Varrell v. Wendell, 20 N. 
H. 431; 2 Jarm. Wills [Bigelow’s Ed.] 120; 2 
Redf. Wills [8d Ed.] 85; 4 Kent, Comm. [13th 
Ed.] 537, note a“); Anon, 1 P. Wms. 327; 
Edge v. Salisbury, Amb. 70. 


A legacy to testator's wife and after her 
decease to the testator's “relations,” who 
shall then be alive, is confined to relations 
within the statute of distributions. Greene 
v. Howard, 1 Brown Ch. 28, 33; Widmore 
v. Woodroffe, Amb. 636, 640. 


“Relations,” as contained in wills devis- 
ing or bequeathing property to the testator’s 
relations, means persons entitled to take un- 
der the statute of distribution, and is a term 
that safely describes a class of persons. 
Wright v. Atkyns, 1 Turn. & R. 143, 161. 


The word “relations,” when used in a 
will without any specification of what rela- 
tions are meant, denotes only such as are 
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within the statute of distributions. Varrell 
v. Wendell, 20 N. H. 431, 435. 


Stepchildren. 


A stepson of the testator is not a relation 
of his, within the provisions of Gen. St. c. 
92, $ 28, which saves from lapsing any de- 
vise or bequest to a child or other relation 
of a testator who dies before the testator’s 
death. Kimball v. Story, 108 Mass. 382, 385. 


“Relatives,” as used in statutes provid- 
ing that a beneficial association may provide 
in its by-laws for the payment to each mem- 
ber of a fixed sum for the purpose of assist- 
ing the widow, orphans, or other relatives of 
deceased members, should be considered, in 
its strict sense, as relatives by consanguinity, 
and not by affinity, and hence does not in- 
clude stepchildren of the member. Tepper 
v. Supreme Council Royal Arcanum, 45 Atl. 
111, 116, 59 N. J. Eq. 321; Id., 47 Atl. 460, 461, 
61 N. J. Eq. 638, 88 Am. St. Rep. 449. 


“Relatives,” as used in Acts 21st Gen. 
Assem. c. 65, § 7, providing that no corpora- 
tion or association organized under this act 
shall issue any certiticate of membership or 
policy to any person unless the beneficiary 
under such certificate shall be the husband, 
wife, relative, or legal representative of such 
insured member, means relatives by affinity, 
as well as those by consanguinity, and a son 
is a relative of his stepfather after his own 
mother’s death. Simcoke v. Grand Lodge A. 
O. U. W. of Iowa, 51 N. W. 8, 9, 84 Iowa, 383, 
15 L. R. A. 114. 


RELATION (In Contract). 


It is said that relation is a fiction of law, 
resorted to for the promotion of justice and 
for promoting the lawful intention of parties, 
by giving effect to acts or instruments which 
without it would be invalid. 20 Am. & Eng. 
Ene. Law, 726. It has its most frequent ap- 
plication to sheriff’s sales, where the deed is 
not made for some time after the sale, but, 
when it is made, relates back to the sale, and, 
in so far as the defendant in the execution 
and his privies and strangers purchasing 
with notice are concerned, vests the title in 
the purchaser from that time. Ozark Land 
& Lumber Co. v. Franks, 57 8. W. 540, 544, 
156 Mo. 673. 


RELATIONSHIP. 
See “Blood Relationship.” 


“Relationship” is described by lexicog- 
raphers as kindred, affinity, or other alli- 
ance. Esty v. Clark, 101 Mass. 36, 88, 3 Am. 
Rep. 320. 


“Relationship,” as used in the by-laws of 
a beneficial association, providing that the 
applicant for membership shall enter upon 
his application the relationship or depeudence 
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of the members of his family or those depend- 
ing upon him to whom he desires the benefit 
paid, refers to the connection between him 
and the member or members of his family 
upon whom the benefit is to be conferred. 
Tepper v. Supreme Council Royal Arcanum, 
45 AtL 111, 115, 59 N. J. Eq. 321. 


RELATIONSHIP BY MARRIAGE. 


The by-laws of a beneficial association, 
providing that, when no relationship by mar- 
riage or consanguinity is shown in the direc 
tion for the payment of the benefit, proof of 
dependency must be furnished, refer to the 
wife, who, if she survived the member, would 
become a widow. Tepper v. Supreme Coun- 
cil Royal Arcanum, 45 Atl. 111, 115, 59 N. 
J. Eq. 321. 


RELATIVE CONFESSION. 


“Relative confession is where the ac- 
cused confesseth and appealeth others there- 
of, thereby to become an approver.” 2 Hale, 
P. C. c. 29. The law of approver, however, 
is now obsolete. But the principle is today 
illustrated when the public prosecutor offers 
to put an accused on the stand under an im- 
plied promise of pardon, and then, if the aç- 
cused acts dishonestly, procures his convic 
tion upon the testimony so obtained. Com- 
monwealth v. Knapp, 27 Mass. (10 Pick.) 477; 
Moore’s Case, 2 Lewin, Cr. Cas. 87; State v. 
Willis, 41 Atl. 820, 824, 71 Conn. 293. 


RELATIVE PROPORTION. 


The term “relative proportion,” in a stat- 
ute providing that county commissioners 
shall determine and fix the relative propor- 
tion of expenses for maintaining a bridge to 
be borne by the county and any of the cities 
and towns lying contiguous to the bridge, as 
in their judgment may be just and equitable, 
“does not imply a mathematical ratio, or a 
comparison by mathematical ratio; but such 
proportion is to be fixed with reference to 
all the circumstances of benefit to the re- 
spective municipalities affected, and to the 
population, extent, and ability to bear the 
burden.” The proportion may be fixed by 
assigning to each town a specific part of the 
bridge to keep in repair. Commonwealth v. 
City of Newburyport, 103 Mass. 129, 134. 


RELATOR. 


As plaintiff, see “Plaintiff.” 


RELEASE. 


See “Full Release“; “Personal Release“; 
“Plea of Release’; Real Release“; 
„Remise, Release, and Quitclaim.” 


A release is the giving up or abandoning 
of a claim or right to the person against 
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' whom the claim exists or the right is to be 
enforced or exercised. Smith v. Cantrel 
(Tex.) 50 S. W. 1081, 1085. 


A release is a setting free, a deliverance, 
a liberation, a relinquishment, a discharge, 
and is a word whose operative effect is from 
the present on, and without retroactive in- 
tent. Parker v. United States (U. 8.) 22 Ct. 
Cl. 100, 104. 


A release is the act of writing by which 
some claim or interest is surrendered to an- 
other person. It is a species of contract, and, 
like any other contract, it must have a con- 
sideration to support it. Jaqua v. Shewalter, 
37 N. E. 1072, 1074, 10 Ind. App. 234 


A release is a remission of some right or 
claim by which the releasor remits the same, 
and estops himself from again setting up his 
claim, and should always contain a plain and 
distinct remission of the claim to which it re- 
lates. Power v. Lester (N. Y.) 17 How. Prac. 
413, 416. 


“A ‘release’ has been defined to be the act 
or writing by which some claim or interest 
is surrendered to another; the giving up or 
abandoning of a claim or right to the person 
against whom the claim exists or the right 
is to be exercised or enforced. No set form 
of words is necessary to constitute a release, 
but such words should be used as would ex- 
press the intention, and such intention would 
be recognized in law and equity.” Winter v. 
Kansas City Cable Ry. Co., 61 S. W 806, 610, 
160 Mo. 159. 


A release “is the giving or discharging of 
the right of action which a man hath or may 
have, or claim against another man of that 
which is his. It is the conveyance of a man’s 
interest or right which he hath unto a thing 
to another that hath the possession thereof 
or some estate therein. Lands, tenements, 
and hereditaments themselves may be given 
and transferred by way of release, and all 
rights and titles to land may be given, bar- 
red, and discharged by release, and so also 
may rights and titles to goods and chattels.” 
Shep. Touch. 320, 321, quoted and approved 
1 Field v. Columbet (U. S.) 9 Fed. Cas. 12, 
1 


A release by its own operation extin- 
guishes a pre-existing right, and cannot be 
controlled or explained by parol. A release, 
therefore, should be held to include all de- 
mands embraced by its terms, whether par- 
ticularly contemplated or not. Sherburne v. 
Goodwin, 44 N. H. 271, 277. 


By the common law a release can operate 
only on a vested, and not on a contingent, 
right. A release of a possibility is void. 
Crawford v. Lockwood (N. Y.) 9 How. Prac. 
547, 548 


A release at common law of any interest | leasor may have. 
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sion thereof or some interest therein. It is 
defined as “the conveyance of a man’s right 
which he hath unto a thing to another that 
hath the possession thereof, or some estate 
therein,” and it was contrary to the nature 
of a release to give possession. One tenant 
in common could not release to his com- 
panion, because they had distinct freeholds. 
When a man had the right and possession 
in him, he was compelled to convey by 
feoffment. He could give a release only 
when out of. possession, and it could then 
only be made to the one in possession. 
Baker v. Woodward, 6 Pac. 173, 178, 12 Or. 
3 (quoting Shep. Touch.). 


The term “release,” in the law of land- 
lord and tenant, is used to designate the 
descending of the greater estate upon the 
less. Gluck v. City of Baltimore, 32 Atl. 515, 
516, 81 Md. 315, 48 Am. St. Rep. 515. 


According to Pothier there are two kinds 
of release—one called a real release, and the 
other a personal discharge. A real release is 
where the creditor declares that he consid- 
ers the debt as acquitted. It is equivalent to 
a payment, and renders the thing no longer 
due, and consequently it liberates all the 
debtors of it, as there can be no debtors with- 
out something due. A personal release mere- 
ly discharges the debtor from his obligation 
and extinguishes the debt indirectly, where 
the debtor to whom it is granted was a sole 
principal, because there can be no debt 
without a debtor. But, if there are two or 
more debtors in solido, a discharge of one 
of them does not extinguish the debt. It 
only liberates the person to whom it is given. 
The debt is extinguished, however, as to the 
part of the person to whom the discharge 
was given, and the other only remains 
obliged for the remainder. Booth v. Kinsey 
(Va.) 8 Grat. 560, 568 (citing Pothier, p. 111, 
c. 3, art. 2, $$ 1, 11). 


A paper purporting to be a receipt by a 
seaman to the master of his vessel for 25 
cents for “assault and battery, in full for 
all dues and demands,” with a witness’ name 
to it, and on which are two wafer seals, 
cannot, in the absence of proof that either 
of the seals is that of the person giving the 
receipt, operate as a release,“ in the tech- 
nical sense of that word as known to the 
common law. Michell v. Pratt (U. S.) 17 
Fed. Cas. 516, 517. 


As a conveyance. 


A release is a secondary or derivative 
sort of conveyance, and defined to be a con- 
veyance of one’s right in lands to another 
who has some former estate in possession. 
State v. Engle, 21 N. J. Law (1 Zab.) 347, 368. 


The word “release” is technical, and will 
pass any interest in the land which the re 
Bond v. Root (N. T.) 18 


Was made to the person who had the posses- | Johns. 60, 68, 79. 
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In construing an instrument, stating: 
“We approve of the course of C., and release 
said C. from further liability''—- the courts 
say that the word ‘release’ quite frequently 
imports a conveyance, but never when used 
in connection with the word from.“ and af- 
firmed with reference to the releasee. Col- 
ton v. Field, 22 N. E. 545, 546, 131 III. 398. 


A deed of release may operate as a 
grant, if necessary to carry out the inten- 
tion of the parties, or may be treated as a 
confirmation of title. Smith v. Cantrel (Tex.) 
50 S. W. 1081, 1085. 


A release was a form of transfer used at 
common law only where some right to real 
estate existed in one person, the actual pos- 
session of which was in another. A devise 
which took effect in 1810 was to three sons 
and four daughters of real estate in equal 
shares, with a proviso that, if either should 
die without lawful issue, his or her share 
should be divided among the survivors. The 
future contingent interest of the devisees 
while all were living was not a mere naked 
possibility, but passed by release from some 
of them to the others. Miller v. Emans, 19 
N. Y. 384, 387. 


Covenant not to sue. 


A covenant not to sue is not such a re- 
lease as will discharge a co-trespasser. 
Tompkins v. Clay St. R. Co., 4 Pac. 1165, 
1169, 66 Cal. 163. 


Extinguishment distinguished. 


A release is a discharge of a debt by 
act of the party, in distinction from an ex- 
tinguishment, which is a discharge by op- 
eration of law. Baker v. Baker, 28 N. J. 
Law (4 Dutch.) 13, 20, 75 Am. Dec. 243. 


As constituting a legacy. 


The expression, “I release A. his bond,” 
as used in a will, did not constitute a release, 
but was a legacy, and, having lapsed, the 
bond remained in force. Maitland v. Adair, 
3 Ves. 231, 232. 


Statute of limitations. 


A statute of limitations, fixing the time 
within which an action must be brought to 
recover taxes due, is not a “release” of such 
taxes within constitutional prohibition 
against releasing any liability or obligation 
in favor of the state; the statute merely 
limiting the right of action, while leaving the 
debt still in force. Custer County Com'rs 
v. Story, 69 Pac. 56, 58, 26 Mont. 517. 


Mortgage. 

Rev. St. c. 71, § 93, providing that no 
release or waiver of a homestead exemption 
shall be valid, unless in writing, subscribed 
by the householder and his wife, refers to 
release or waiver as to an exccution or otber 
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process of the court, and does not include a 
mortgage. Olson v. Nelson, 3 Minn. 53, 59 
(Gil. 22, 25). 


Parol agreement. 


The word “release,” as used in Comp. 
Laws, § 3491, providing that an obligation 
is extinguished by a release therefrom given 
to the debtor by the creditor upon a new 
consideration, implies the giving up or aban- 
doning of a claim or right to the person 
against whom the claim exists or the right 
is to be exercised or enforced. Whatever 
may have been the rule at common law, un- 
der the statutes of South Dakota a purol 
agreement to release a debtor is enforceable, 
if founded upon a new consideration. Na- 
tional Bank of Commerce v. Guthrie, 78 N. 
W. 995, 996, 11 S. D. 517. 


Receipt distinguished. 


A “release” extinguishes a pre-existing 
right, while a “receipt” is mere evidence of a 
fact. Equitable Securities Co. v. Talbert, 22 
South. 762, 767, 49 La. Ann. 1393. 


Satisfaction distinguished. 


The word “release,” when applied to the 
release of a cause of action for tort, differs 
from the word “satisfaction,” in that the 
former may be given, although no part of 
the damage has been paid, and a technical 
release to one joint tort-feasor does not re- 
lease other joint tort-feasors, while a satis- 
faction, by whomsoever made, if accepted 
as such, is a bar to future proceedings on 
the same cause of action. Miller v. Beck, 
79 N. W. 344, 346, 108 Iowa, 575. 


Seal. 


The word “release,” when not inter 
preted by the context, has a technical mean- 
ing which presupposes a seal; but it is also 
an apt word to express the general idea of 
discharge or deliverance. So it is held that 
a requirement in an assignment for the ben- 
efit of creditors that they execute releases 
was intended to secure the absolute dis- 
charge of the debtor as to creditors coming 
in under the assignment, and hence any in- 
strument which is sufficient for that purpose 
was a compliance with the requirement, 
though it was not a technical release under 
seal. Burgiss v. Westmoreland, 17 S. E. 56, 
57, 38 S. C. 425. 


A release may be under seal, or may not: 
but, if it has a seal, the same imports con- 
sideration. Winter v. Kansas City Cable 
Ry. Co., 73 Mo. App. 173, 187. l 


An instrument under seal, in which the 
obligor agrees and binds himself to dismiss 
a suit which is pending and to pay the costs, 
though it also contains a deed for the land 
in controversy between the parties and a 
covenant to surrender a bond for title to the 
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land, is nevertheless a release of the cause 
of action pending. Stinson v. Moody, 48 N. 
C. 53, 56. 


As termination of interest. 


The word release.“ as used in a proposi- 
tion that a person offered as a witness in a 
cause who has an interest in the result may 
de rendered competent by releasing his in- 
terest, cannot have its legal and technical 
meaning; for in a strict legal sense it means 
a surrender or giving up an estate for years, 
for life, in remainder, or in reversion to the 
tenant in fee of the remainder or reversion 
in the first case, and to the tenant of the 
particular estate in the second. The release 
of a witness cannot generally have this ef- 
fect. The intent to devest a witness of all 
interest in the event of the suit, which intent 
is accomplished, satisfies the rule. Cates v. 
Wacter’s Heirs (S. C.) 2 Hill, 442. 


The word “release,” within Act May 23, 
1887, § 6, providing that an incompetent wit- 
hess may become fully competent for either 
party by a release in good faith of his in- 
terest in the matter at issue, requires that 
Witness’ interest in the subject shall be ef- 
fectually terminated, and should be made to 
the party against whom the claim is asserted, 
or for his benefit. Darragh v. Stevenson, 39 
Atl. 37, 38, 183 Pa. 397. 


As waiver or relinquishment. 


While the word “release” is sometimes 
used in conveyancing to transfer a title, its 
general meaning is to surrender a right or 
to discharge a liability; and, when it is 
used in connection with the word ‘‘claims,”’ 
it never has any other meaning than that of 
waiver, surrender, or relinquishment. No 
right of action can pass by a release of all 
causes of action. Trustees of Amherst Col- 
lege v. Ritch, 45 N. E. 876, 892, 151 N. X. 
282. 37 L. R. A. 305. 


RELEASE AND ASSIGN. 


“Release and assign,“ as used in a con- 
reyance of lands, by which one did thereby 
release and assign unto a certain person, his 
heirs, etc., all said lands and claim to lands 
to which the grantor became entitled to as a 
soldier in the service of the United States, 
should be construed as raising a trust or use 
for the benefit of the bargainee, which by 
the statute of uses was transferred in pos- 
session; for the words amount to a personal 
contract of sale or bargain, thereby instantly 
raising a trust on which the statute operates, 
for no precise technical words are required 
to raise a use. Jackson v. Fish (N. T.) 10 
Johns. 456, 457. 


RELEASE DEED. 


“In law a release or deed of release is 
a conveyance of a man’s right in the lands 
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or tenements to another who has some es- 
tate in possession.” This, however, is a 
strictly technical definition, but by long- 
established practice it makes no difference 
whether the releasee has an existing estate 
in possession or not. A quitclaim or release 
deed is one of the regular modes of convey- 
ing property known to law, and it is almost 
the only mode in practice where a party sells 
property and does not wish to warrant the 
title. The release will convey to him under 
any circumstances the interest the releasor 
has in the property. Under these principles 
a quitclaim deed of “all right, title, interest, 
claim, and demand whatsoever, which I [the 
releasor] have or ought to have in or to” a 
certain tract of land, was sufficient to pass a 
right of entry upon the land for the breach 
of conditions contained in a prior deed by 
the grantor; and this, although the quitclaim 
deed contained a statement that the premises 
had been theretofore mortgaged to the gran- 
tor. Hoyt v. Ketcham, 5 Atl. 606, 608, 54 
Conn. 60 (quoting Webst. Dict.). 


RELEASE, REMISE, AND QUITCLAIM. 


As used in a deed, the words “release, 
remise, and forever quitclaim” are not words 
of release only, but are operative words of 
conveyance, though the grantor has no:prior 
estate. Thus in Wilson v. Albert, 1 S. W. 
209, 89 Mo. 537, the same operative words 
were used in a deed of quitclaim then under 
consideration, and it was ruled that the deed 
contained sufficient operative words of con- 
veyance. The same rule was subsequently 
announced in Bray v. Conrad, 13 S. W. 957, 
101 Mo. 331, and must be regarded as the 
settled law of this state. McAnaw v. Tif- 
fin, 45 8. W. 656, 657, 143 Mo. 667. 


RELEASED. 


In a finding that property was released 
by an officer upon giving a bond, released“ 
meant “delivered” or “surrendered.” Hicks 
v. Mendenhall, 17 Minn. 475, 483 (Gil. 453, 
460). 


The word “released,” as placed on the 
face of the bill of lading by the agent of a 
common carrier, means exemption from the 
common-law liability as an insurer. Morgan- 
ton Mfg. Co. v. Ohio R. & C. Ry. Co., 28 S. 
E. 474, 121 N. C. 514, 61 Am. St. Rep. 679. 


RELEASED ON BAIL. ` 


“Released on bail,” as used in the crim- 
inal practice act relating to defendants who 
had been released on bail,“ implies that the 
person so released is not in prison after such 
release, though for some purpose it is true 
that a person released on bail in a civil pro- 
ceeding is still in the custody of the law; 
but he cannot be said to be so in custody in a 
criminal proceeding. Ex parte Jones, 41 Cal. 
209, 210, 


RELET 


RELET. 


The word “relet,” as used in a lease of 
a parcel of land containing a clause by which 
the lessor agreed to pay the lessee the value 
of all buildings and scales which the lessee 
should place and leave on the premiseg at 
the end of the term, provided the said prem- 
ises should not be relet to the lessee, means 
a new letting for a fixed and definite term, 
such as was the term created by the original 
lease. Mosely v. Allen, 138 Mass. 81, 83. 


RELEVANT. 


Any circumstance is relevant which 
makes more probable the hypothesis set up. 
Walls v. Walls, 32 Atl. 649, 650, 170 Pa. 48. 


The meaning of the word “relevant,” as 
applied to testimony, is that it directly 
touches upon the issue which the parties 
have made by their pleadings, so as to assist 
in getting at the truth of it. Platner v. Plat- 
ner, 78 N. Y. 90, 95; Porter v. Valentine, 41 
N. X. Supp. 507, 508, 18 Misc. Rep. 213; 
Moran v. Abbey, 58 Cal. 163, 168. 


“By the term ‘relevant’ we do not mean 
that the evidence shall be addressed with 
positive directness to the disputed point, but 
we mean evidence which according to the 
common course of events, either taken by it- 
self or in connection with other facts, proves 
or renders probable the past, present, or fu- 
ture existence of the other.” Seller v. Jen- 
kins, 97 Ind. 430, 438 (quoting Steph. Ev. 
art. 1). 


The word “relevant” means that any two 
facts to which it is applied are so related to 
each other that according to the ordinary 
course of events one, either taken by itself or 
in connection with other facts, proves or ren- 
ders possible the past, present, or future ex- 
istence or nonexistence of the other. Plumb 
v. Curtis, 83 Atl. 998, 1000, 66 Conn. 154; 
Buckwalter v. Arnett (Ky.) 34 S. W. 238, 
241. Legal relevancy includes logical rele- 
vancy, but has a higher evidentiary force. 
Cole v. Boardman, 63 N. H. 580, 581, 4 Atl. 
572; Lamprey v. Donacour, 58 N. H. 376, 
377. 


A fact which renders the existence or 
nonexistence of any fact in issue probable by 
reason of its general resemblance thereto, 
and not by reason of its being connected 
therewith, is deemed nót to be relevant to 
such fact. Stuart v. Kohlberg (Tex.) 53 8. 
W. 596, 597. 


A declaration is relevant, as stated by 
Steph. Ev. p. 33, art. 27, wlien it was made 
by the declarant in the ordinary course of 
business, or in the discharge of professional 
duty, at or near the time when the matter 
stated occurred, and of his own knowledge. 
Such declarations are irrelevant, except so 
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far as they relate to the matter which the 
declarant stated in the ordinary course of his 
business or duty.” McNair v. National Life 
Ins. Co. (N. Y.) 18 Hun, 144, 146. 


RELEVANCY. 


See “Legal Relevancy’; “Logical Rele- 
vancy.“ 


“Relevancy,” as that term is used by 
writers on the law of evidence, omitting 
metaphysical distinctions, is that which con- 
duces to prove a pertinent theory in a case,” 
or one which influences or controls the case. 
Levy v. Campbell (Tex.) 20 S. W. 196. 


Relevancy is that which conduces to the 
proof of a pertinent hypothesis. Hence it is 
relevant to put in evidence any eircumstan- 
ces which tend to make the proposition at is- 
sue more or less improbable. Whart. Ev. §§ 
20, 21. In Trull v. True, 33 Me. 367, it was 
held that “testimony cannot be excluded as 
irrelevant which would have a tendency, 
however remote, to eStablish the probability 
or improbability of the fact in issue.” State 
v. O'Neill, 9 Pac. 286. It is held in the cases 
generally that more liberality may properly 
be accorded to the admission of evidence af- 
fecting the probabilities of a hypothesis, 
where, if explainable, opportunity is left 
within the power of the opposing party to 
submit an explanation of it. State v. With- 
am, 72 Me. 531, 537; Seller v. Jenkins, 97 
Ind. 430, 438 (quoting 1 Whart. Ev. § 20); 
Nickerson v. Gould, 82 Me. 512, 514, 20 AtL 
86; Ward v. Young, 42 Ark. 542, 554. 


RELICT. 


“Relict,” as used in Rev. St. § 4159, pro- 
viding that, if there are no children or legal 
representatives, the estate of an intestate 
shail pass to and be vested in the husband 
or wife, relict of such intestate, is applied to 
the survivor of a pair of married people, 
whether the survivor is the husband or the 
wife; the relict of the united pair, not the 
relict of the deceased individual. The relict 
is the survivor of the union of married peo- 
ple, not simply the survivor of the decedent 
individually, and the expression “Louisa 
Heeter, relict of Sebastian Heeter,” does not 
mean simply that Louisa is the relict of Se 
bastian, but that Louisa is the relict of the 
former marriage union of Louisa and Sebas- 
tian as husband and wife. Spitler v. Heeter, 
42 Ohio St. 100, 101. 


RELIOCTION. 


“Reliction” is the term applied to land 
made by the rescission of the water by which 
it was previously covered. In order that a 
shore owner take land by way of accretion 
or reliction, it must appear that the addition 
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was to his shore, either by the deposit of 
earth or by receding of the waters from his 
land, and such addition must be by slow pro- 
cess. Hammond v. Shepard, 57 N. E. 867, 
868, 186 III. 235, 78 Am. St. Rep. 274 


“Dereliction” or “reliction” is land add- 
ed to a front tract by the permanent uncov- 
ering of the waters, the laying bare of the 
bottom by the retirement of the waters, as 
contradistinguished from a filling up of the 
bottom by deposits, causing the water to re- 
cede. “Dereliction,” as used in the English 
law, meant when the sea shrank back below 
the usual water mark and remained there. 
In those cases the law is held to be that, if 
this be by little and little, it should go to the 
owner of the land adjoining. It is recognized 
by the Louisiana law as a mode of acquir- 
ing property, but the mere temporary subsid- 
ence of the waters occasioned by the sea- 
sons, coming in the winter and staying to the 
spring, going in the summer and gone in the 
autumn, does not constitute dereliction, in 
the sense of an addition to the contiguous 
land, susceptible of private rights as riparian 
rights. Sapp v. Frazier, 26 South. 378, 380, 
51 La. Ann. 1718, 72 Am. St. Rep. 493. 


RELIEF. 


The word “relief,” in resolutions by a 
town making provision for the “aid and re- 
lief” of families of volunteer soldiers, im- 
plied want, need, or necessity on the part of 
the applicants, and indicated that provision 
there made was charitable, and did not tend 
to give the applicant any vested right as un- 
der a contract. Russell v. City of Providence, 
7 R. I. 566, 574. 


RELIEF FUND. 


The “relief fund” of a fraternal] order is 
made up of contributions of the members of 
the lodges, and is exclusively within the man- 
agement and control of the supreme lodge, 
and is of the nature of a classified insurance, 
to which the appointee of the member is en- 
titled on the death of the member. Lady Lin- 
coln Lodge v. Falst, 28 Atl. 555, 52 N. J. a 
(T Dick.) 510. 


RELIEVE. 


“Relieve,” as used in a contract employ- 
ing teachers, reserving the right to relieve 
one of the number on certain conditions, is 
synonymous with the word “remove,” and a 
request to the teacher to resign does not con- 
stitute a removal. Kennedy v. School Dist. 
No. 1, 55 Pac. 567, 568, 20 Wash. 399. 


RELIGION. 


In all Christian countries the word “re- 
ligion” is ordinarily understood to mean some | 
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system of faith and practice resting on the 
idea of the existence of one God, the creator 
and ruler, to whom his creatures owe obedi- 
ence and love. In re Knight’s Estate, 28 Atl. 
303, 159 Pa. 500. 


Religion is morality, with a sanction 
drawn from a future state of rewards and 
punishments. McAlister v. Marshall (Pa.) 6 
Bin. 338, 850, 6 Am. Dec. 458. 


The word “religion,” in its primary 
sense (from “religare,” to rebind—bind back), 
imports, as applied to moral questions, only 
a recognition of a conscious duty to obey re- 
straining principles of conduct. In such 
sense we suppose there is no one who will 
admit that he is without religion. In re 
Hinckley’s Estate, 58 Cal. 457, 512. 


“Religion,” as used in Const. art. 1, § 7. 
reciting that, “religion, morality, and knowl- 
edge being essential to good government, it 
shall be the duty of the General Assembly 
to pass suitable laws to protect every reli- 
gious denomination in the peaceable enjoy- 
ment of its own mode of public worship, and 
to encourage schools and the means of in- 
struction, should be construed in its generic 
or unlimited sense. The meaning is that true 
religion shall be promoted by encouraging 
schools and means of instruction. The word 
“knowledge” comprehends in itself all that is 
comprehended in the other two words “reli- 
gion” and “morality,” and which can be the 
subject of human instruction. True religion 
includes true morality. All that is compre- 
hended in the word “religion,” or the words 
“religion and morality,” and that can be the 
subject of human instructions, must be in- 
cluded under the general term “knowledge.” 
Nothing is enjoined, therefore, but the en- 
couragement of means of instruction in gen- 
eral knowledge, the knowledge of truth. The 
fair interpretation seems to be that true reli- 
gion and morality are aided and promoted 
by the increase and diffusion of knowledge, 
on the theory that Knowledge is the hand- 
maid of Virtue, and that all three, religion, 
morality, and knowledge, are essential to good 
government. But there is no direction as to 
what system of general knowledge, or of rell- 
gion or morals, shall be taught, nor as to 
what particular branch of such system or 
systems shall be introduced into the schools. 
By this generic word “religion” is not meant 
the Christian religion or Bible religion, but it 
means the religion of man, and not the reli- 
gion of any class of men. Board of Educa- 
tion of City of Cincinnati v. Minor, 23 Ohio 
St. 211, 241, 13 Am. Rep. 233; In re Walker 
(Obio) 66 N. E. 144, 147. 


Criminal act. 


The guaranty of the federal Constitution 
against the establishment of religion or any 
interference with the free exercise thereof 
does not operate to authorize the commission 
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of acts contrary to the criminal law of any 
country as being sanctioned by the tenets of 
a religious sect, and therefore the practice 
of polygamy cannot be justified as being em- 
braced witbin the religion of the offender. 


Reynolds v. United States, 98 U. S. 149, 162, 


25 L. Ed. 244. 


Form of worship distinguished. 


„Religion“ is a term referring to one’s 
views of his relations to his Creator and to 
the obligations they impose of reverence for 
His being and character and of obedience to 
His will. The term is often confounded with 
a “cultus” or form of worship of a particular 
sect, but is to be distinguished from the lat- 
ter. Davis v. Beason, 10 Sup. Ct. 299, 300, 
133 U. S. 333, 33 L. Ed. 637. 


RELIGIOUS ASSEMBLY. 


A religious assembly means nothing more 
than an assembly of religious persons, and 
the term is insufficient in an indictment for 
disturbing religious worship. as it fails to 
show whether the persons assembled were in 
fact engaged in religious worship. State v. 
Fisher, 25 N. C. 111, 114. 


A religious assembly, within the meaning 
of the law in reference to a disturbance 
thereof, includes a religious congregation 
when assembling in their house of worship 
and about to begin their religious exercises, 
as well as the assemblage when actually en- 
gaged in religious worship. State v. Ram- 
say, 78 N. C. 448, 453. 


RELIGIOUS BOOKS. 


A will, wherein testator devised a cer- 
tain sum in trust for the purchase and dis- 
tribution of religious books, meant those 
books which tended to promote religion 
taught by the Christian dispensation. Simp- 
son v. Welcome, 72 Me, 496, 500, 39 Am. Rep. 
349. i 


RELIGIOUS CONGREGATIONS. 


“Religious congregations,” within the 
meaning of Act July 2, 1839, exempting five 
acres of land, with the improvements there- 
on, if attached to religious congregations, 
universities, colleges, academies, and school- 
houses, is shown, by reason of the use of the 
words “universities, colleges, academies, and 
schoolhouses,” to mean the church buildings, 
and not the congregations. Cumberland 
County v. Big Spring Church (Pa.) 17 Leg. 
Int. 300. 


RELIGIOUS CORPORATION. 


The term “religious corporation,” defin- 
ed by Laws 1895, c. 723, art. 1, § 2, as a cor- 
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poration created for religious purposes, in 
Tax Law, § 4, subd. 7, exempting religious 
corporations from taxation, includes a Young 
Men's Christian Association, and the Mission- 
ary Society of the Methodist Episcopal 
Church. In re Watson’s Estate, 73 N. X. 
Supp. 1058, 1060, 36 Misc. Rep. 504; Id., 63 N. 
E. 1109, 171 N. Y. 256. 


Laws 1895, c. 723, § 2. defines religious 
corporation” as a corporation created for re- 
ligious purposes. A Young Men’s Christian 
Association is not a religious corporation, 
within the meaning of Laws 1896, c. 908, § 
221, declaring that any property bequeathed 
to any religious corporation shall be exempt 
from certain taxation. “The question, it 
Seems to me, is not whether the corporation 
in question is organized for beneficial pur- 
poses, but whether there is included in its 
work some work of a religious character. It 
was incorporated by virtue of a special act. 
in which it was stated that its object was to 
be primarily the improvement of the moral 
and spiritual condition of the young men of 
Brooklyn, by means always appropriate to 
and in unison with the spirit of the Gospel, 
and secondarily the improvement of their in- 
tellectual, physical, and social condition by 
the same means. The measure of whether 
this is a religious corporation can be best de- 
termined by a test of whether it could be in- 
corporated under the general religious cor- 
poration law of this state. An inspection of 
the statute plainly shows that, if it was de- 
sired to incorporate this corporation to-day, 
it could not be done under the general statute 
providing for religious corporations, but 
would have to come under the statute provid- 
ing for membership corporations.” In re 
Fay’s Estate, 76 N. Y. Supp. 62, 63, 37 Misc. 
Rep. 532. 


A corporation organized to provide, by 
building, purchase, hiring, or otherwise, 
floating and other churches for seamen in 
the city and port of New York, and to pro- 
vide clergymen to act as missionaries in said 
churches, is a corporation organized for re- 
ligious purposes, within a statute providing 
that bequests to such corporations shall be 
exempt from the transfer tax. In re Prall’s 
Estate, 79 N. Y. Supp. 971, 972, 78 App. Div. 
301. 


A religious corporation consists of the 
persons who have been stated attendants up- 
on divine worship for one year and have con- 
tributed to the support of the church accord- 
ing to its usages and customs. Madison Ave. 
Baptist Church v. Baptist Church in Oliver 
St. (N. I.) 1 Abb. Prac. N. S. 214, 222. 


A corporation established for purely 
academic purposes, for education in litera- 
ture and in the arts and sciences, is in no 
sense a religious corporation, though it be 
given into the care and under the manage- 
ment of a religious body. State v. Trustees 
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of Westminster College, 74 S. W. 990, 175) RELIGIOUS PURPOSES. 


- Mo. 52. 


RELIGIOUS CREED. 
See “Creed.” 


RELIGIOUS DENOMINATION. 


See “Religious Sect.” 


RELIGIOUS INSTITUTION. 


P. L. 1898, p. 106, providing that all 
gifts, bequests, or devises to any “religious 
institution“ shall not be taxed, cannot be con- 
strued to include a school having a theologi- 
cal department, which is an adjunct of the 
principal departments of the institution, 
which are academic and colleglate; for, if 
the theological department is to be regarded 
as religious, the two others are purely secu- 
lar, and an institution of such blended secu- 
lar qualities can in no sense be classed as a 
religious institution. Alfred University v. 
Hancock (N. J.) 46 Atl. 178, 180. 


RELIGIOUS LIBERTY. 


Religious liberty does not include the 
right to introduce and carry out every scheme 
or purpose which persons see fit to claim as 
part of their religious system. No one can 
stretch his own liberty so as to interfere with 
that of his neighbors and violate the peace. 
Franzee’s Case, 30 N. W. 72, 75, 63 Mich. 
396, 6 Am. St. Rep. 310. 


Bill of Rights, art. 5, guarantying to every 
person religious liberty and freedom, etc., 
does not mean a license to engage in acts 
having a tendency to disturb public peace un- 
der the form of religious worship, nor does 
it include the right to disregard those regu- 
lations which the Legislature has deemed 
reasonably necessary for the security of pub- 
lic order; and hence the term “religious lib- 
erty” does not include the beating of a drum 
in the compact part of a town, but such acts 
may be prohibited without violation of the 
Bill of Rights. State v. White, 5 Atl. 828, 
830. 64 N. H. 48. 


RELIGIOUS MEETING. 


Camp meeting as, see “Oamp Meeting.“ 


RELIGIOUS PRINCIPLES. 


Religious principles are those sentiments 
Conrerning the relations between God and 
man which may influence human conduct. 
The mere fact that in those relations an in- 
dividual hag discovered no divine purpose of 
Punishment for specific acts does not mili- 
tate against his possession of religious prin- 
ciples, State v. Powers, 17 Ath 969, 970, 51 
J. J. Law (22 Vroom) 432. 


As charity, see “Charity.” 


A statute exempting buildings erected 
and used for religious purposes from taxation 
does not exempt a parsonage. Church of Re- 
deemer v. Axtell, 41 N. J. Law (12 Vroom, 
117, 119. 


The phrase “religious purposes,” as used 
in Act April 18, 1877, providing that when, 
because of the growth of cities or other caus- 
es, any burial ground belonging to or in 
charge of any religious society has ceased to 
be used for interments, the courts of quarter 
sessions, on petition of the trustees of the so- 
ciety, setting forth that the erection or im- 
provement of buildings for religious purposes 
are hampered, interfered with, and the wel- 
fare of such religious society is injured, after 
four weeks’ advertisement, on hearing, may 
authorize the removal of the remains of the 
dead from so much of the burial ground as 
may be needed for buildings for religious 
purposes only, includes a building for Sunday 
school rooms and lecture rooms. Craig v. 
First Presbyterian Church, 88 Pa. 42, 45, 32 
Am. Rep. 417. 


RELIGIOUS SECT. 


“People believing in the same religious 
doctrines, who are more or less closely asso- 
ciated or organized to advance such doc- 
trines and increase the number of believers 
therein,” constitute a religious sect. State 
v. District Board of School Dist. No. 8, 44 N. 
W. 967, 973, 76 Wis. 177, 7 L. R. A. 330, 20 
Am. St. Rep. 41. 


A religious sect is a body or number of 
persons united in tenets, but constituting a 
distinct organization or party, by holding 
sentiments or doctrines different from those 
of other sects or people. State v. Hallock, 
16 Nev. 373, 385. 


“Religious sect, order, or denomination,” 
as used in Const. 1865, art. 1, § 13, providing 
that a “religious sect, order, or denomina- 
tion” was capable of receiving a devise, etc., 
is not to be limited in meaning to such re- 
ligious bodies as are composed of many local 
congregations linked together by rules of the 
sect, order, or congregation, so that what 
property one holds belongs in some sense to 
the whole, but includes a local congregation 
uncontrolled by any general ecclesiastical or- 
ganization. Boyce v. Christian, 69 Mo. 492, 
494. 


RELIGIOUS SOCIETY. 


The term “religious society” has in the 
English ecclesiastical law and in our law a 
well-defined meaning, and as commonly used 
in our law it is synonymous with “parish” or 
“precinct,” and designates an incorporated 


RELIGIOUS SOCIETY 


society created and maintained for the sup- 
port of public worship. Riffe v. Proctor, 74 
S. W. 409, 410, 99 Mo. App. 601. 


A statute declaring every denomination 
of religious societies to be beneficiaries in a 
certain fund means only such association of 
persons having a system of religious faith, 
written or traditional, and does not include 
a society having no system of public wor- 
ship or religious services as a sect or denom- 
ination, and being organized for the purpose 
of maintaining a library, and being in fact 
a library association merely. State v. Trus- 
tees of Township 9, 7 Ohio St. 58. 


“Religious society,” as used in a New 
York statute providing for the incorporation 
of religious societies, etc., means an assem- 
bly met, or a body of persons who usually 
meet, in some stated place for the worship of 
God and religious instruction. Robertson v. 
Bullions (N. X.) 9 Barb. 64, 67. 


Religious society.“ as used in Pen. Code, 
§ 95, providing that every person who shall 
disturb any religious society shall be fined, 
is used in its ordinary meaning, and includes 
all religious societies or congregations met 
for religious worship, without regard to tbelr 
being incorporated. An ordinary Suaday 
school, where the Bible and religious pre- 
cepts are taught, is a worshiping assembly, 
within these statutes, and they will also be 
beld to include a meeting of the Salvation 
Army. State v. Stuth, 39 Pac. 665, 666, 11 
Wash. 423. 


The term “religious society” may with 
propriety be applied in a certain sense to a 
church, as that of religious association, re- 
liglous union, or the like, yet in the true 
sense, and as commonly used in our law, it is 
synonymous with “parish,” “precinct,” etc. 
and designates an incorporated society creat- 
ed and maintained for the support and main- 
tenance of public worship. In this, its legal 
sense, a church is not a religious society. It 
is a separate body, formed within such par- 
ish or religious society, whose rights and 
usages are well known, and to a great ex- 
tent defined and established by law. Weld 
v. May, 63 Mass. (9 Cush.) 181, 188. 


A religious society is a body of persons 
associated together for the purpose of main- 
taining religious worship only, omitting the 
sacraments, Silsby v. Barlow, 82 Mass. (16 
Gray) 329, 330. 


The term “religious society,” in a stat- 
ute exempting from taxation certain property 
belonging to religious societies, is not to be 
understood as limited to religious societies 
organized as incorporated churches, but in- 
cludes a society whose organization and ob- 
jects are of a benevolent, charitable, or mis- 
sionary character, as falling within the gen- 
eral sense of the term religious,“ as contra- 
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distinguished from private and sectarian 
institutions. Hebrew Free School Ass'n v. 
City of New York (N. Y.) 4 Hun, 446, 449. 


As incorporated society. 


In Acts 1852, c. 282, § 1, exempting from 
taxation schoolhouses owned by religious so- 
cieties, the term “societies” applies only to 
incorporated societies, and not to any num- 
ber of persons who come together for some 
religious purpose. Church of St. Monica v. 
City of New York, 23 N. E. 294, 205, 119 N. 
X. 91, 7 L. R. A. 70. 


“Society,” as used in Organic Act, $ 1. 
providing that the title to the land now occu- 
pied as missionary stations among the In- 
dian tribes of the territory, together with the 
improvements thereof, be confirmed and es- 
tablished “in the several religious societies 
to which said missionary stations respective 
ly belong, applies to those incorporated so- 
cieties, who as persons could send mission- 
aries and could take land as grantees, and 
does not apply to a bishop or a church at 
large. Corporation of the Catholic Bishop 
of Nesqually v. Gibbon, 21 Pac. 315, 317, 1 
Wash. St. 592. 


RELIGIOUS TEACHER. 


„Religious teacher“ is synonymous with 
“minister,” as used in the provisions of 
Const. art. 4, § 39, providing that no law 
shall be passed forbidding any person from 
paying tithes or other rates for the support 
of any minister or teacher of religion, and 
section 40, providing that no money shall be 
appropriated for the benefit of any religious 
sect or society, nor shall property belonging 
to the society be appropriated for any such 
purposes. A teacher in the public schools, 
who reads selections from the Bible to the 
scholars, will not be held to be a teacher of 
religion; hence such act is not forbidden by 
the Constitution. Pfeiffer v. Board of Edu- 
cation of Detroit, 77 N. W. 250, 253, 118 
Mich. 560, 42 L. R. A. 536. 


RELIGIOUS USES. 


Act April 26, 1855, making a bequest for 
religious uses void, made less than one cal- 
endar month before testator’s death, should 
be construed to apply to money given to a 
league incorporated for the improvement of 
its members, and for the dissemination of 
scientific truths by means of music, litera- 
ture, lectures, and debates, which held meet- 
ings on Sundays, was wholly dependent for 
funds on gifts and contributions, which op- 
posed all isms, Christian and infidel being 
alike eligible to membership, and before 
which lectures against Christianity were 
sometimes had, followed by debates in the 
same spirit. In re Knight’s Estate, 28 Atl. 
303, 304, 159 Pa. 500, 


RELIGIOUS USES 


“Religious uses,” as used in Act 1855, 
prohibiting devises or legacies for religious 
uses, unless by will executed at least one 
month before the death of the testator, in- 
cludes a bequest to a church to be expended 
in masses for the repose of his soul. Appeal 
of Rhymer, 93 Pa. 142, 145, 39 Am. Rep. 736. 


RELIGIOUS WORSHIP. 


See “Actual Place of Religious Wor- 
ship“; House of Religious Worship“; 
“Society for Religious Worship.“ 

Buildings exclusively used for religious 
worship, see “Exclusively Used.“ 


In the trial of a person for disturbing a 
congregation assembled for religious worship, 
the court defined “religious worship” as 
where the congregation has assembled for 
the purpose of performing acts of adora- 
tion to the Supreme Being, or to perform re- 
ligious service in the recognition of God as 
an object of worship, love, and obedience. 
Green v. State, 56 S. W. 915, 916, 42 Tex. Cr. 
R. 416. According to the rites and services 
of any system of faith entertained with re- 
spect to the Deity. Wood v. State, 11 Tex. 
App. 318, 321. 


A Young Men’s Christian Association, 
organized to endeavor to bring young men 
under moral and religious intluences, and 
holding meetings every Sunday afternoon in 
a building owned by the association, where 
a service was had, hymns were sung, and 
the Scriptures were read and expounded, ac- 
tually used its building for religious worship, 
within the meaning of Const. § 170, exempt- 
ing property so used from taxation. Com- 
monwealth v. Young Men's Christian Ass'n 
(Ky.) 76 S. W. 522. l 


A parsonage erected for tbe convenience 
and accommodation of the pastor of a church 
is not exempt, under a statute exempting 
from taxation every “building erected for re- 
ligious worship,” and the pews and furniture 
within the same, and the lands whereon 
such building is situated, upon a lot adjacent 
to the lot upon which the church stood. 
Trustees of M. E. Church v. Ellis, 38 Ind. 3. 


“Religious worship,” as defined by Web- 
ster, ig the act of paying honors to the 
Supreme Being, religious reverence and hom- 
age, adoration paid to God, or a being viewed 
as God. A Young Men’s Christian Associa- 
tion, organized as a corporation not for pe 
cuniary profit, having for its object the pro- 
motion of growth in grace and Christian 
fellowship among its workers, and aggres- 
sive Christian work, especially by and for 
young men, and to seek out and aid the 
worthy poor, not being under the control of 
any one veligious denomination, but made 
up of representatives from a number of such 
denominations, is not an organization having 
for its object religious worship. Hamsher v. 
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Hamsher, 23 N. H. 1123, 1124, 132 III. 273, 8 
L. R. A. 556. 


„Religious worship,” as used in Rev. St. 
$ 3233, does not include a parsonage, as a 
parsonage may be property used for church 
purposes, but it capnot be said to be used for 
religious worship. First Presbyterian 
Church v. City of New Orleans, 30 La. Ann. 
259, 31 Am. Rep. 224. 


Whether a temperance camp meeting is 
a public assembly convened for the purpose 
of religious worship, within the meaning of 
Gen. Laws, c. 273, § 9, is a question of fact; 
the term “religious worship” having no tech- 
nical meaning in a legal sense. State v. Nor- 
ris, 59 N. H. 536. 


A deed granting an easement as long as 
a certain building is used as “a place of re- 
ligious worship” does not authorize the con- 
tinuance of such easement when the build- 
ing is used as a public school. City of Phila- 
delphia v. Yeaton (Pa.) 40 Leg. Int. 160. 


Pub. Laws, c. 533, exempting from tax- 
ation “buildings for religious worship,“ does 
not exempt a building used for a free school 
under the management and control of the 
Roman Catholic Church, although one room 
in the building is used as a chapel. St. 
Joseph's Church v. Assessors of Taxes of 
Providence, 12 R. I. 19, 21. 34 Am. Rep. 597. 


Pub. St. c. 41, § 2, exempts from tax- 
ation huildings for free public schools and 
for religious worship, in so far as they are 
occupied for religious or educational pur- 
poses. Held, that a building for religious 
purposes is exempt from taxation, though 
used for educational purposes, so long as the 
use is merely incidental or occasional, or 
so long as the use, if habitual, is permissive, 
and does not interfere with the use for re- 
ligious purposes. St. Mary's Church v. Tripp, 
14 R. I. 307, 308. 


“Religious worship,“ within the meaning 
of a statute prohibiting the erection of any 
booth, stall, etc., for the purpose of selling, 
giving away, or otherwise disposing of any 
kind of articles of traffic or spirituous liquors 
within three miles of any place of “religious 
worship” during the time of holding any 
meeting for religious worship at such place, 
is not restricted to any denomination, or to 
any place or mode of religious worship. The 
open fields, the woods, or a house erected 
for religious worship are alike within its 
terms, and, so long as it is religious worship, 
it makes no difference whether the worship- 
ers are Christians or pagan idolaters. Rog- 
ers v. Brown, 20 N. J. Law (Spencer) 119, 120. 


The phrase “religious worship,” as used 
in Code, § 4853, punishing the disturbance of 
religious worship, does not embrace a gath- 
ering for the purpose of a Sunday school cele- 
bration and Christmas tree, at which no re- 
ligious service has been appointed, though 
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speeches are made on the subject of Sunday | to certain beneficiaries, and recites that the 


schools and morality. Layne v. State, 72 


Tenn. (4 Lea) 199, 200. 


The basement of a synagogue was used 
for the janitor’s residence, and for baths 
which were open to all who applied and paid 
the fee demanded, whether in observance of 
religious rites or not. The baths in the 
basement were connected with the religious 
ceremonies and observances of the congrega- 
tion, and used as a part of such rites and 
ceremonies, and contributions voluntarily giv- 
en by the bathers went to the support of the 
building. Held, that the premises were not 
used exclusively for religious purposes, with- 
in the meaning of the Revised Statutes, pro- 
viding that buildings erected and used for 
public worship shall be exempt from taxa- 
tion. Congregation Kal Israel Auschi Poland 
v. City of New York, 1 N. X. Supp. 35, 37. 


RELINQUISH. 


“Relinquish,” as used in an agreement 
by which, for a certain consideration, the 
obligor bound himself to “relinquish” a cer- 
tain annuity, did not necessarily mean a re- 
lease of the annuity by deed; but abstaining 
from demanding and receiving the annuity 
was a relinquishment. Home v. Booth, 3 
Man. & G. 709, 742. 


The mere addition of the words “relin- 
quishes her dower” to the certificate of a 
married woman’s acknowledgment of a con- 
veyance of her own estate will not avoid 
the deed as to her. Perkins v. Carter, 20 
Mo. 465, 467; Dellasus v. Poston, 19 Mo. 425, 
432. 


RELOAN. 


The word “reloan” describes the act of 
loaning money a second time, or oftener. 
Spurgeon v. Smitha, 17 N. E 105, 106, 114 
Ind. 453. 


RELUCTANT. 


Reluctant means striving against, op- 
posed in desire, unwilling, disinclined, or 
disinclined to yield; and as used by the 
trial court in passing on a motion for a new 
trial, that “the motion for a new trial in the 
within case is hereby reluctantly” overruled, 
meant that, as the jury, who were charged 
with the determination of the facts, settled 
them by their verdict, the court, while he 
could not approve the findings, allowed them 
to stand because the jury had so found. 
Central of Georgia Ry. Co. v. Harden, 38 S. 
E. 949, 952, 113 Ga. 453. 


RELYING. 


The use of the word “relying” in a will 
in which testator bequeaths certain property 


bequest is made relying upon the bene- 
ficiaries to dispose of the same for the bene- 
fit of such charitable and benevolent and edu- 
cational purposes as they shall judge wili 
most promote the comfort and improve the 
condition of the poor, is only an utterance 
of confidence. It is not an imperative ex- 
pression. It neither commands nor imposes 
a duty,-but at most indicates the faith of the 
person using it in the honor or honesty or 


‘affection of the person addressed. Willets v. 


Willets (N. Y.) 35 Hun, 401, 405. 


REM. 


See “In Rem.” 


REMAIN. 


As continue. 


“Remain,” as used in the compact be- 
tween Virginia and Kentucky in reference 
to lands ceded to Kentucky, providing that 
all private rights and interests of land with- 
in the said district, derived from the laws 
of Virginia prior to such separation, shall 
remain valid and secure under the laws of 
the proposed state, and shall be determined 
by the laws now existing in this state, should 
be construed to mean “continue.” Beard v. 
Smith, 22 Ky. (6 T. B. Mon.) 430, 489. 


As continue unchanged. 


“Remain” means to continue unchanged, 
and as used by a testator in requesting that 
his nephew “remain with and manage for 
my wife until her death,” and that certain 
Slaves remain with my wife and nephew un- 
til the death of my wife,“ requires them to 
abide in the place where they were when the 
will was executed. Harris v. Wright, 24 8. 
E. 751, 754, 118 N. C. 422. 


“Remain” means to continue; to stay: 
to be left; to be left after another or others 
have gone. Webst. Dict.; Cent. Dict.; Soule, 
Synonyms. Where, at the death of a col- 
lector of taxes, another person was not then 
in the office of collector, and was not quali- 
fied to collect taxes for such town until a 
period after the death of such other collect- 
or, he was not a remaining collector, within 
the meaning of Gen. St. 1883, § 4021, pro- 
viding that, whenever a vacancy shall ex- 
ist, the remaining collector shall be fully 
empowered to discharge the duties of such 
vacant office for the unexpired portion of the 
term. State v. Fowler, 32 Atl. 162, 164, 66 
Conn. 294. 


“Remain,” as used in an insurance pol- 
icy providing that the policy should become 
void “if the dwelling house should become 
vacant and unoccupied, and so remain,” 
means that to avoid the policy the house 
must have become vacant and remained se at 
the time of the fire causing the loss. Laselle 


REMAIN 6069 


v. Hoboken Fire Ins. Co., 43 N. J. Law (14 
Vroom) 468, 469. 


Illegal use implied. 


A municipal ordinance, making it a mis- 
demeanor for any person to remain upon 
any sidewalk to the annoyance of any person, 
will be construed not to prohibit the lawful 
use by remaining on a sidewalk, though it 
annoys other persons. The object of the 
ordinance, we think, was to prevent the 
incumbering of sidewalks by the illegal use 
of them, by the occupation of them by one 
or more persons, not for the purpose of pas- 
sage in a reasonable manner, or for taking 
across them into dwelling houses, stores, 
or shops fuel or merchandise, witb a due re- 
gard to the convenience of others, or for other 
lawful purposes, but occupying it in an un- 
reasonable manner, either as to the mode or 
duration of time, so that other passengers 
would be unlawfully delayed or annoyed.” 
State v. Goulding, 44 N. H. 284, 286. 


As received or realized. 


Where the articles of association of a 
mutual benefit association provided for the 
payment of such sum as the by-laws of such 
society may prescribe, the sum to be raised 
by voluntary contributions, and said sum so 
to be paid in no case to exceed the total sum 
of such dues remaining in the treasury 
of said society, the word “remaining” must 
be construed as meaning received or realized 
from an assessment for the death loss made 
pursuant to the by-laws. Lake v. Minnesota 
Masonic Relief Ass’n, 63 N. W. 261, 263, 61 
Minn. 96, 52 Am. St. Rep. 538. 


Residence implied. 


“Remained therein,” as used in a rule 
admitting to the practice of law those who 
were licensed in another state and who re- 
mained therein as practicing attorneys for 
at least one year, where they have since pur- 
sued the study of law for one year within the 
State, implies a residence in the state where 
the candidate was admitted during the year 
that he ig required to practice therein. In 
re Simpson, 60 N. E. 747, 748, 167 N. Y. 403. 


Ownership and power of disposal im- 
plied. 

The words “remaining at my wife’s 
death,” as used in a will making disposition 
of all the personal property remaining at 
my wife’s death, imply power in the wife 
to use, consume, and dispose of the personal 
property, and such power implies absolute 
dominion. Absolute dominion imports abso- 
lute ownership, and where it is the intention 
of the testator that the first taker shall have 
an unlimited power of disposition over the 
property devised or bequeathed, whether such 
intention be expressed or necessarily implied, 
a limitation over to another is void, because 
it is Inconsistent with and repugnant to the 
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estate given to the first taker, although the 
will shows that it was the testator's inten— 
tion, in respect to the subject of the gift, 
that what may remain of it at the death 
of the first taker should go to another. Rob- 
ertson v. Hardy’s Adm'r (Va.) 23 S. E. 766. 
767. 


The word “remaining,” as used in a will 
directing that, after the decease of the tes- 
tator’s wife. all the stock, ete., remaining 
shall be sold immediately after her death, 
indicates that the widow is entitled to an 
absolute interest in the stock, any part of 
which she had a right in her lifetime to dis- 
pose of at her discretion. Appeal of Scholl 
(Pa.) 2 Atl. 538. 


“Remains,” as used by a testator in de- 
vising to his widow all his estate, both real 
and personal, during her natural life, for 
widowhood, “and what then remains to be 
equally divided among his children,” does not 
imply a power of disposition of the real es- 
tate during the life of the widow; the phrase 
relating only to the personalty. Foote v. 
Sanders, 72 Mo. 616, 621. 


A will giving an unlimited power to the 
testator’s wife to sell, dispose of, and con- 
vey and use the property, without any re- 
Strictions whatever, and providing that a 
certain person should have one-half of “what 
remains” at the widow's death, should be 
construed to mean “what may remain,” it 
being wholly at the widow's option whether 
there should be any or not, and not con- 
strued to denote that there was to be an ab- 
solute remainder. State v. Smith, 52 Conn. 
557, 564. 


A will giving to testator’s daughter a 
share of his home farm and all farming uten- 
sils and stock, and providing that, if she 
die unmarried, her brother should have 
“what remains” of her share of the proper- 
ty, implies that she had an unlimited power 
of disposal, which is inconsistent with the 
existence of a valid limitation over. In re 
Jackson’s Estate, 36 Atl. 156, 158, 179 Pa. 77. 


A will providing that the life tenant 
shall make at her death distribution of 
“what remains,” and also referring to that 
which is requested to be done as such dis- 
position of the property that may at her 
death remain,” will be construed to show 
that the testator contemplated and intend- 
ed that his widow, the life tenant, might or 
would expend all or a part of the money 
derived from a sale of the property under a 
power given her in the will, and implies 
that distribution was to be made of only 
what she had not disposed of and used. 
Coulson v. Alpaugh, 45 N. E. 216, 227, 163 III. 
298. 


Testator by his will gave his real and 
personal estate in general terms to his wife, 
and by a subsequent clause bequeathed to 
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her one-third of all his estate “that may 
remain at the time of her death for to dis- 
pose of as she may see proper.” Held, that 
the quoted phrase includes personal property 
as well as realty, and gave her absolute prop- 
erty in the personalty. Downey v. Borden, 
36 N. J. Law (7 Vroom) 460, 469. 


„Remains unexpended,“ as used in the 
provisions of a will, as follows: To my 
daughters L. and M., or either of them, dying 
leaving no legal issue, the share or shares 
herein bequeathed to her or them, if not paid 
over by my executors, and, if paid over, 
then such part thereof as remains unexpend- 
ed, I give and bequeath unto my surviving 
children and their heirs equally between 
them“ —implied absolute ownership on the 
part of the daughters to whom the shares 
were first given. Annin’s Ex'rs v. Vandor- 
en’s Adm’r, 14 N. J. Eq. (1 McCart.) 135, 144. 


As indicating residue. 


See “What Remains”; “So Much as Re- 
mains”; Whatever Remains.“ 


REMAIN INVIOLATE. 


“Remain inviolate,” as used in Const. 
Tenn. art. 1, § 6, providing that the right of 
trial by jury shall remain inviolate, means 
that it shall be preserved as it existed at 
common law at the time of the adoption of 
the Constitution. Gribble v. Wilson, 49 8. 
W. 736, 101 Tenn. 612, 


REMAINDER. 
See “Rest, Residue, and Remainder.” 


As balance or residue. 


“Remainder,” ag used in a will, giving 
decedent’s wife an estate and providing, 
„put on her decease the remainder thereof, 
if any, I give and devise to my children,” 
ig equivalent to whatever may be left. 
Baumgras v. Baumgras, 24 N. X. Supp. 767, 
769, 5 Misc. Rep. 8. 


. Technically, a remainder is an estate in 
land limited to take effect and be enjoyed 
after another estate is determined, and such 
an estate vests immediately on the death of 
the grantor, to be enjoyed in possession aft- 
er the determination of the particular es- 
tate; but, as used in a will giving certain 
property to a wife for life, with the use of 
the remainder of testator’s estate, such re 
mainder after her death to descend to cer- 
tain parties, the word is used in the sense of 
“balance of? or “what may remain.” Potts 
v. Breneman, 37 Atl. 1002, 1007, 182 Pa. 295. 


As survivor. 
“Remainder,” as used in a clause of a 
will which recited, if W. or T. should die, or 
either of them, the remainder to enjoy the 
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other’s property, meant the survivor. Nel- 
son v. Combs, 18 N. J. Law (3 Har.) 27, 35. 


The phrase “remainder of the aforesaid 
children,” in a will directing testator’s es- 
tate to be divided among his six children, 
and, if any should die without lawful issue, 
then their portion to be equally divided 
among the remainder of the aforesaid chil- 
dren, is not equivalent to the phrase sur- 
vivors of my children,” but naturally means 
the rest, the other, of my children. Presley 
v. Davis (S. C.) 7 Rich. Eq. 105, 108, 62 Am. 
Dec. 396. 


REMAINDER (Estate in). 


See “Contingent Remainder”; “Execut- 
ed Remainder’; “Executory Remain- 
der’; Vested Remainder.” 


A remainder is a remnant of an estate in 
lands or tenements expectant on a particular 
estate created together with the same at one 
time. Sayward v. Sayward, 7 Me. (7 Greenl.) 
210, 213, 22 Am. Dec. 191. 


A remainder is what is left of an entire 
estate in lands after a preceding part of the 
Same estate has been disposed of, whose reg- 
ular termination the remainder must await 
Wells v. Houston, 23 Tex. Civ. App. 629, 654, 
57 S. W. 584, 598 (citing 2 Minor, Inst. 331). 


An estate in remainder is an estate 
which is not to take effect or be enjoyed till 
after the termination of a precedent life es- 
tate. Micheau v. Crawford, 8 N. J. Law (3 
Halst.) 90, 96; Todd v. Jackson, eB N. J. 
Law (2 Dutch.) 525, 540. 


“Blackstone defines an estate in remain- 
der to be an estate limited to take effect and 
be enjoyed after another estate is determined. 
To create an estate in remainder the owner 
of the fee must first carve out of the fee an 
estate for life or for years, as a supporting 
or precedent estate to the estate in remain- 
der.” Bunting v. Speck, 21 Pac. 288, 289, 
41 Kan. 424, 3 L. R. A. 690. 


A remainder is defined by Kent to be a 
remnant of an estate in land, depending on a 
particular prior estate created at the same 
time and by the same instrument, and limited 
to arise immediately on the termination of 
that estate, and not an abridgment of it. 
Bennett v. Garlock (N. X.) 10 Hun, 328. 337; 
Achorn v. Jackson, 29 Atl. 989, 990, 86 Me. 
215; In re Miller's Will, 70 Tenn. (2 Lea) 54-9. 
It is a vested remainder where there is a 
person in being who would have an immedi- 
ate right to the possession of the lands upon 
the ceasing of the precedent estate, and it is 
contingent when it is limited to take effect 
either to a dubious and uncertain person or 
upon a dubious or uncertain event. Wood v. 
Griffin, 46 N. H. 230, 234. 


An estate in remainder is one limited to 
be enjoyed after another estate is determin- 


REMAINDER 


ed, or at a time specified in the future. Civ. 
Code Ga. 1895, § 3098. 


When a future estate is dependent upon 
a precedent estate, it may be termed a re- 
mainder,” and may be created and transfer- 
red by that name. Gen. St. Minn. 1894, § 
4372: Comp. Laws Mich. 1897, § 8793; Rev. 
St. Wis. 1898, § 2035. 


When a future estate, other than a re 
version, ig dependent upon a precedent es- 
tate, it may be called a “remainder,” and may 
be crented and transferred by that name. 
Civ. Code Cal. 1903, § 769; Civ. Code Mont. 
1895, $ 1218; Rev. Codes N. D. 1899, § 3333; 
Civ. Code S. D. 1908, § 249; Rev. St. Okl. 
1903, § 4034. 


A remainder is a present right, although 
the enjoyment is future. Aiken v. Suttle, 72 
Tenn. (4 Lea) 103, 110. 


A future estate, dependent upon a preced 
ent estate, is termed a “remainder.” It is 
either vested or contingent. It is vested 
when there is a person in being who would 
have an immediate right to the possession of 
the lauds upon the ceasing of the interme- 
diate or precedent estate. It is contingent 
while the person to whom or the event upon 
which it is limited to take effect remains 
ancertain. Dana v. Murray, 26 N. E. 21, 
24,122 N. Y. 604. 


A remainder is the remnant of an estate, 
limited to rise immediately on the deter- 
mination of a precedent particular estate, 
and it always creates a new estate in the re- 
mainderman. One of the rules regulating 
remainders ig that they must pass out of 
the grantor at the time the particular es- 
tate ls created. Booth v. Terrell, 16 Ga. 20, 
24; Kingsley v. Broward, 19 Fla. 722. 


By a statute in New York it is provided 
that. where a future estate is dependent on 
a preceding estate, it may be termed a re- 
mainder,” and may be created and transfer- 
ted by that name. It is further declared that 
future estates are either vested or contin- 
gent. They are vested when there is a per- 
son in being who would have an immediate 
right to the possession of the lands upon the 
ceasing of the intermediate or precedent es- 
tate. They are contingent while the person 
to whom or the event upon which they are 
limited to take effect remains uncertain. 
Palmer v. Dunham, 6 N. X. Supp. 46, 47, 52 
Hun, 468. 


A remainder over, to vest upon the 
death of a stranger to the estate, is a valid 
remainder. The contingency may be post- 
poned for any number of lives, provided they 
are all in being when the contingent interest 
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The word “remainder,” in the law of 
real estate, necessarily implies what is left, 
and, if the entire estate in fee be granted, 
there can be no remainder. It is an estab- 
lished principle of construction of contingent 
remainders that an estate cannot by deed be 
limited to another after a fee already grant- 
ed. Palmer v. Cook, 42 N. E. 796, 797, 159 
Ill. 300, 50 Am. St. Rep. 165. 


The word “remainder,” in a will be- 
queathing one-third part of all testator's per- 
sonal estate and devising one-third of all the 
income, rents, and use of his real estate to 
his wife, and giving his son all the residue 
and remainder of his estate, “is the correct 
legal language to pass the land after the ex- 
piration of a life estate therein. The law 
has given that technical meaning to it, and 
it is a settled rule of consideration that a 
technical meaning shall be given to a tech- 
nical word in a will, unless there is clear evi- 
dence of a contrary intent. In re Frances’ 
Estate, 75 Pa. (25 P. F. Smith) 220, 224. 


Where the testator by will gave certain 
property to his wife for life, with remain- 
der thereof, on her decease,” to others, the 
word “remainder,” while used in a technical 
sense, was subordinate to a power given to 
the life tenant to dispose of the property 
during life, and the remainder was liable 
to be defeated as to any part of the estate 
over which the power was exercised. Wood- 
bridge v. Jones, 67 N. E. 878, 879, 183 Mass 
549. 


A remainder is what is left of an entire 
estate in lands after a preceding part of the 
same estate has been disposed of, whose regu- 
lar termination the remainder must await. 
2 Bl. Comm. 164; 2 Minor, Inst. 331. The 
essential characteristics of the remainder 
are: (1) There must be a preceding particu- 
lar estate, whose regular termination the 
remainder must await. (2) The remainder 
must be created by the same conveyance and 
at the same time as a particular estate. (3) 
The remainder must vest in right during the 
continuance of the particular estate, or eo 
instante that it be terminated. (4) No re- 
mainder can be limited after a fee simple. 
The necessary features of a remainder arise 
out of the definition. The definition describes 
the remainder as the remnant of the whole 
after a part has been disposed of. It follows, 
therefore, of course, that there must be that 
part in order to fulfill the definition. Wells 
v. Houston, 57 S. W. 584, 598, 23 Tex. Civ. 
App. 629. 


“A remainder,” says a distinguished law 
writer, “is defined by Lord Coke (1 Inst. 
143a) to be a remnant of an estate in lands 
or tenements, expectant on a particular es- 


is created, and the persons whose lives are | tate, created together with the same at one 


taken need have no interest in the estate. 
Madison v. Larmon, 48 N. E. 556, 558, 170 
Ill. 65, 77,9 Am. St. Rep. 356. 

7 Wos. & P.—15 


time. It follows from this definition that, 
whenever the first fee is limited, there can 
be no remainder, in the strict sense of the 
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word; for, the whole being first disposed of, 
no remnant exists to limit over. The true 
point of distinction between such conditional 
limitations over as are and such as are not 
remainders, in the stvict sense of the word, 
lies here: The former are limited to com- 
mence where the first estate is, by the very 
nature and extent of its original limitations, 
to expire or determine; whereas the latter 
are limited so as to be independent of the 
measure or extent originally given to the 
first estate, and to take effect in possession 
upon an event which may happen before the 
regular determination, to which the first es- 
tate is liable from the nature of its original 
limitation, and so as to rescind it.” Shad- 
den v. Hembree, 18 Pac. 572, 575, 17 Or. 
14 (quoting Fearne, Rem. [4th Am. from 
10th London Ed.] 11, 18). 


“The term ‘remainder’ is a relative ex- 
pression, and implies that some part of the 
thing is previously disposed of. Vested re 
mainders, or remainders executed, are those 
whereby a present interest passed to the 
party, or where the estate is invariably 
fixed to remain to a determinate person after 
the particular estate is spent. Oontingent or 
executory remainders are those whereby no 
present interest passes, or where the estate 
in remainder is limited to take effect, either 
to a dubious and uncertain person or upon a 
dubious and uncertain event. Hudson v. 
Wadsworth, 8 Conn. 348, 359. 


A remainder is a residue of an estate 
in lands, dependent on a particular estate, 
and created together with the same. Co. Litt. 
143a. Section 13, tit. 2, pt. 2, c. 1. p. 722, 
Rev. St., provides “that future estates are 
either vested or contingent. They are vested 
when there is a person in being who would 
have an immediate right to the possession 
of the lands, upon the ceasing of the inter- 
mediate or precedent estate. They are con- 
tingent while the person to whom or the 
event on which they are limited to take ef- 
fect remains uncertain.” Wadsworth v. Mur- 
ray, 51 N. Y. Supp. 1038, 1042, 29 App. Div. 
191. 


“Remainder,” as used in a will bequeath- 
ing certain property to testator’s husband for 
life, with remainder to her legal heirs, should 
not be construed in its technical sense. 
Peet v. Commerce & E. St. Ry. Co., 8 S. W. 
203, 204, 70 Tex. 522. 


As estate or land. 
See Estate“; “Land”; Real Property.” 


Executory devise distinguished. 


As distinguished from an executory de- 
vise, an estate in remainder is one limited 
to take effect and be enjoyed after another 
is determined. No remainder can be limited 
after the grant of a fee simple, because the 
tenant in fee has the whole; while the ex- 
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ecutory devise is such a disposition of lands 
by will that thereby no estate vests at the 
devisor’s death, but only on some future con- 
tingency. Another elementary principle ap- 
plies in cases where it may be doubtful 
whether an estate is an executory devise or 
an estate in remainder, namely, that a gift 
shall not be deemed an executory devise if 
it can take effect as a remainder, and that 
no remainder shall be considered contingent 
if it may, consistently with intention, be 
deeined vested. Burleigh v. Clough, 52 N. H. 
267, 273, 13 Am. Rep. 23 (citing Livingston 
v. Robins [N. F.] 16 Johns. 537; Blanchard 
v. Blanchard, 83 Mass. [1 Allen] 225, 4 
Kent, Comm. 202); Leslie v. Marshall (N. T.) 
31 Barb. 560, 566; Poor v. Considine, 73 U. 
S. (6 Wall.) 458, 474, 18 L. Ed. 869; Bristol 
v. Atwater, 50 Conn. 402, 406. 


As a fee. 


“A remainder has been said to be the 
residue of the fee after a less estate has 
been carved out of it; both these interests 
being but one estate. Jac. Law Dict.; 1 Co. 
Litt. e. 12, § 215. A fee simple of the land is 
the largest possible estate. 1 Co. Litt. c. l. 
§11. And, although there my be a remainder 
or a reversion in fee, it is not the entire 
property, or, in popular language, the land 
itself, that is held in fee in such case, but 
only the reversion or the remainder. A re- 
version or a remainder is described as such: 
the quality, value, and sometimes the va- 
lidity being dependent upon the precedent 
estate.” Therefore a remainder or a rever- 
sion is not properly described in the certifi- 
cate of appraisers in execution, reciting that 
the debtor holds certain real estate in fee 
simple. Stinson v. Rouse, 52 Me. 261, 268. 


As created by purchase only. 


A remainder is supported and preceded 
by a particular estate, and is created at the 
same time and by the same instrument. A 
remainder can only be acquired by pur- 
chase, and never by descent. Payne v. Payne, 
24 S. W. 781, 782, 119 Mo. 174. 


REMAINDERMAN. 


As assign, see “Assigns.” 
As owner, see “Owner.” 


REMAINING. 


“Remaining,” as used in a will providing 
that if the testator’s children, for whom the 
estate was to be expended in support and 
education, should die without leaving a child 
or children who could inherit, the “estate 
remaining” should go to others named, can- 
not be construed as used in the legal sense 
of a remainder, but to cover what was left 
after the special directions were executed. 
Chase v. Cartright, 14 S. W. 90, 92, 53 Ark. 
358, 22 Am. St. Rep. 207. 


REMAINING 


Acts 1865, c. 37, § 6, provides that, when- 
ever a vacancy shall exist in either the office 
of city collector or town collector of the tax- 
es of Hartford, the “remaining collector” 
shall be sufficiently empowered to discharge 
the duties of said vacancy. B. died May 6, 
1894, leaving the office of collector of city 
taxes for the city of Hartford vacant. At 
the time of his death, in addition to being a 
collector of city taxes, he was, by virtue of 
appointment and his qualification, collector 
of town taxes for the town of Hartford for 
the term expiring May 6, 1894. Subsequently 
F. was appointed by the selectmen of the 
town to fill the vacancy in the oftice of col- 
lector of town taxes. It was held that F. 
was not at the death of B. the remaining col- 
lector, he not being in office at the time of 


B.'s death, and by no ordinary use of lan- 


guage can he be said to have been at any 
time since the remaining collector. State v. 
Fowler, 66 Conn. 204, 300, 32 Atl. 162. 


REMAINING INTEREST. 


A deed of conveyance, conveying the 
grantor’s “remaining interest’ in the prop- 
erty, which the conveyance purports to con- 
vey, operates only to convey the interest of 
the grantor which he has not previously con- 
veyed. The grantee purchases nothing fur- 
ther, and the grantor assumes to convey noth- 
ing more. Eaton v. Trowbridge, 38 Mich. 
454, 460. 


REMAINING PROPERTY. 


A will giving to testator’s wife all of tes- 
tator’s property, to have and to hold and dis- 
pose of as she may see fit while she remains 
single. and at her death or marriage the “re- 
maining property” to be equally divided be- 
tween testator’s daughters, cannot be regard- 
ed as indicating that the testator intended 
that his wife should have the right to di- 
minish the corpus of the estate. Russell v. 
Werntz, 44 Atl. 219, 220, 88 Md. 210. 


REMAINING UNPAID. 


The words “remaining unpaid” are often 
used in business transactions as synonymous 
with “due” or “owing.” Fowler v. Hoffman, 
31 Mich. 215, 219. 


REMAINING UNTRIED. 


Act March 11, 1809, abolishing the cir- 
cuit courts and transferring to the common 
pleas of the proper county causes “remaining 
untried,” would include a cause on which an 
error had been made, but on which judgment 
had not been entered. A cause was not com- 
pletely tried, within the spirit of the act, un- 
til judgment was pronounced. Preston v. 
Englert (Pa.) § Bin. 390, 301. 
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REMAND. 


See “Reversed and Remanded.” 
To state court as final hearing, 
“Final Hearing or Trial.” 


ses 


The words “dismiss” and “remand” are 
not used interchangeably or indiscriminately 
in Act March 8, 1875, c. 137, § 5, 18 Stat. 472 
U. S. Comp. St. 1901, p. 511), relating to the 
disposal of cases in the Circuit Courts. The 
former has reference only to a suit brought 
in the Circuit Court, and the latter to one 
removed there from the state court. In the 
one case, if it appear that the suit is not 
cognizable in the Circuit Court, it is dismiss- 
ed, and in the otber it is remanded to the 
state court. Consequently a motion under 
the jurisdiction of the Circuit Court in regard 
to an action brought there from the state 
court would properly have been an action to 
remand, rather than to dismiss. Northern 
Pac. Terminal Co. v. Lowenberg (U. 8.) 18 
Fed. 339, 341. 


REMEDY. 
See “Adequate Remedy“; “Concurrent 
Remedies”; “Cumulative Remedy“; 


“Domestic Remedy”; “Equitable Rem- 
edy”; “Inadequacy of Remedy at 
Law”; “Judicial Remedy”; Legal 
. Remedy”; Provisional Remedy“: 
“Right or Remedy.“ 
Other remedy, see Other.“ 


A remedy is a means employed to en- 
force a right or redress an injury. Mission- 
ary Soc. of M. E. Church v. Ely, 47 N. E. 537, 
539, 56 Ohio St. 405 (citing Bouv. Law Dict.). 


A “remedy,” as understood in legal 
phraseology, is a mode prescribed by law to 
enforce a duty or redress a wrong, and not 
an obligation to guaranty a right or to in- 
demnify against a wrong. United States v. 
Lyman (U. S.) 26 Fed. Cas. 1024, 1031. 


A remedy is simply the means by which 
the obligation or the corresponding action is 
effectuated. Frost v. Witter, 132 Cal. 421, 
426, 64 Pac. 705, 707, 84 Am. St. Rep. 53. 


As action or special proceeding. 


The word “remedy,” as used in the Code, 
is limited to actions and special proceedings. 
Linden v. Hepburn, 5 N. T. Super. Ct. (8 
Sandf.) 668, 671. 


“Remedy” means the action or means 
given by law for the recovery of a right. 
Gutierres v. Pino, 1 N. M. 392, 394 (citing 
Jac. Law Dict.). 


Action required. 
A bill to enforce a lien for towage by 
forclosure of the lien on a raft of lumber in 
the complainant's possession, where the suit 
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seeking a decree against them, and, in de The fathers of the common law, in de 
fault of the payment thereof, a sale of the elaring that for every wrong there should be 
property to satisfy it, is not a proceeding in | a remedy, meant by “remedy” damages that 
rem, within the exclusive admiralty jurisdic- | courts dealing practically with the practical 
tion of the federal courts, but is a suit in affairs of life in all cases for personal inju- 
personam to enforce a common-law remedy, | ries can find to be certain and measurable 
which may be brought in a state court by from the evidence, the source of which is 
virtue of Rev. St. § 563 [U. S. Comp. St. 1901, | apen to both parties and the nature not tran- 
p. 455], saving the suitor’s right of a common- gcendental. Western Union Tel. Co. v. Fer- 
law remedy in all cases where the common guson, 60 N. E. 674, 676, 157 Ind. 64, 54 L. R. 
law is competent to give it. It was certainly A. 846. 

not a common-law action, but a suit in equi- 
ty; but it will be noticed that the reserva- 
tion is not of an action at common law, but 
of a common-law remedy, and a remedy does 
not necessarily imply an action. “Remedy” | the special remedies provided by statute for 


is defined by Bouvier as the means employ- such causes of action arising within the 


ed to enforce a right or redress an injury.” | A 
state, a mechanic’s lien is not a remedy, but 
While, as stated by him, remedies for non- 


a statutory security, to which the term “‘rem- 
fulfillment of contracts are generally by ac- edy” has no more application than it would 
tion, they are by no means universally so. 


have to a mortgage. Atkins v. Little, 17 
Thus a landlord has at common law a rem- Minn. 342, 857 (Gil. 320, 331). 
edy by distress for his rent, and a right also j N 
given to him for the purpose of exacting com- Obligation of contract distinguished. 


ee t 5 8 785 The distinction between the obligation of 
dy for work done upon Such oroperty contract and the remedy given by the Legis- 
5 N incurred 1 it, 95 de. lature to enforce that obligation 71 8 5 the 
tention of possession; an innkeeper has a! f N 2 
similar remedy upon the goods of his guests | tainly be modified as the wisdom of the na- 
to the amount of his charges for their enter- tion shall direct. Wood y. Malin, 10 N. J. 
tainment; and a carrier has a like lien upon Law (5 Halst.) 208, 209. . 
the thing carried. There is also a-common- ý 
law remedy for nuisances by abatement; a 
right upon the part of a person assaulted to ae peer ni 5 
resist the assallant, even to his death; a See “Contract. 
right of recaption of goods stolen or unlaw- 
fully taken; and a public right against dis- 
turbers of the peace by compelling them to The word “remedy” pertains more prop- 
give sureties for their good behavior. All erly to those modes of procedure and plead- 
these remedies are independent of an action. ing which lead up to and end in the judg- 
Knapp, Stout & Co. v. McCaffrey, 20 Sup. ment. Johnson v. Fletcher, 54 Miss. 628, 631, 
Ct. 824, 827, 177 U. S. 638, 44 L. Ed. 921. 28 Am. Rep. 388. 


The word “remedy,” as used in the state- 
ment that the law of the forum will govern 
Bouvier defines a remedy to be the means in matters pertaining to the remedy, means 
employed to enforce a right or redress an in- such matters as the character and form of 
jury. This definition would clearly embrace action, the admissibility of evidence, proced- 
an application by an attorney for admission ure, the mode of redress, limitations, execu- 
to the bar, since every applicant has an abso- | tion of judgments, and the like. Thomas v. 
lute constitutional right to admission, pro- Western Union Tel. Co., 61 S. W. 501, 502, 25 
vided he is a citizen of the required age, Tex. Civ. App. 398. 
character, and ability, and the object of the 
application is to enforce this right. Hence Right distinguished. 
It is a remedy, within Code, § 1, dividing The distinction between “remedy” and 
remedies in courts of justice into actions and «substantive right” is incapable of exact def- 
special proceedings. In Belknap y: Waters, | inition. The difference is somewhat a ques- 
11 N. X. (1 Kern.) 477. it was said: “The Code | tion of degree. The Constitution of Kansas 
° > © seems to regard every original ap- contains the general provision that stock- 
plication to a court of justice for a judgment holders shall be liable to creditors of a cor- 
or an order as a remedy.” In re Cooper, 22 poration for an additional amount equal to 
N. Y. 67, 87. their stock. Gen. St. Kan. par. 1192, provides 
that each stockholder shall be liable to each 
Cause of action distinguished. creditor whose execution has been returned 
See “Cause of Action.” nulla bona, This statute does not merely 


Mechanic’s lien. 


Under a holding that causes of action 
arising outside the state are not entitled to 


Is brought against individual = As damages. 


As procedure. 


Application for admission to bar. 


REMEDY 


provide a remedy for the enforcement of 
rights created by the Constitution, but cre- 
ates substantive rights, which may be en- 
forced in other jurisdictions in accordance 
with the forms of remedy there provided. 
Dexter v. Edmands (U. S.) 89 Fed. 467, 468. 


As result of action. 
The remedy is the particular result to 
obtain which an action is brought. Wildman 
v. Wildman, 41 Atl. 1, 2, 70 Conn. 700. 


As vested right. 
See “Vested Right.” 


Contempt proceedings. 


When instituted for the purpose of pun- 
ishing for disobedience to an injunction, a 
contempt proceeding is not remedial in its 
character, and is not a “remedy,” as that 
word is used in defining a special proceeding, 


but is purely of a criminal nature; its object 
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vor of the servant against the master, which 
right is one to recover damages for the 
breach of the contract. This right is called 
by some authors a “remedial or secondary 
right.” Tiftin Glass Co. v. Stoehr, 54 Ohio 
St. 157, 164, 43 N. E. 279. i 


REMEDIAL STATUTE. 


A remedial statute has for its object ei- 
ther to redress some existing grievance or to 
introduce some new regulation or proceeding 
conducive to the public good. The remedy 
for the breach of a remedial statute is by an 
action for damages at the suit of the party 
injured. Baylies v. Curry, 30 III. App. 105, 
109. 


Remedia] statutes are made to supply 
defects or abridge superfluities in the law, 
and the rule is that they are to be construed 
liberally for the suppression of the mischief 
and the advancement of the remedy. The 


being exclusively to vindicate the authority ‘courts follow the reason and spirit of such 


of the court. State v. Davis, 51 N. W. 942, 
945, 2 N. D. 461. 


REMEDIAL ACT. 
See “Remedial Statute.” 


REMEDIAL ACTION. 


“An action is remedial when brought by 
the party injured, and penal when brought 
by common informer.” O’Keefe vy Weber, 12 
Pac. 74, 75, 14 Or. 55. 


REMEDIAL CASES. 


“Remedial cases,” as used in Const. art. 
6, § 2, providing that the Supreme Court shall 
have original jurisdiction in such “remedial 
cases as may be prescribed by law,” has a 
limited signification, and cannot extend to all 
remedies for wrongs, but merely includes 
those where the remedy is afforded summar- 
ily through certain extraordinary rights, 
such as prohibition, mandamus, certiorari, 
and quo warranto. State v. St. Paul & S. C. 
R. Co., 28 N. W. 245, 246, 35 Minn. 222. 


Under Const. art. 6, § 2, providing that 
the Supreme Court shall have original juris- 
diction in such remedial cases as may be pre- 
scribed by law, an application instituted by 
a railroad for the appointment of commis- 
sioners to appraise land taken for the pur- 
pose of the road, is as much a remedial case 
as any other special proceeding. Warren v. 
St. Paul & P. R. Co., 18 Minn. 384, 395 (Gil. 
345, 357). 


REMEDIAL RIGHT. 


Where a master wrongfully discharges a 
servant from his service under a contract for 
a definite period, a new right accrues in fa- 


statutes till they overtake and destroy the 
mischief which the Legislature intended to 
suppress. O’Connor v. State (Tex.) 71 S. W. 
409, 411. 


A remedial statute has for its object the 
redress of some existing grievance or the,in- 
troduction of some regulation or proceeding 
conducive to public good, and is either affirin- 
ative or negative as it prescribes or prohibits 
anything in particular to be done or omitted. 
The remedy for breach of a remedial statute 
is an action for damages by the party ag- 
grieved, while the remedy for the breach of 
a penal statute is an action to recover the 
penalty. Van Hook v. Whitlock (N. X.) 2 
Edw. Ch. 304, 310. 


A remedial act is one made from time te 
time to supply defects in the existing law, 
arising from the inevitable imperfection of 
legislation, mistake, or other cause, and the 
words of a remedial statute are to be con- 
strued largely and beneficially, so as to sup- 
press mischief. Buckmaster v. McElroy, 20 
Neb. 557, 564, 31 N. W. 76, 80, 57 Am. St. Rep. 
843; Western Travelers’ Acc. Ass’n v. Tay- 
lor, 87 N. W. 950, 953, 62 Neb. 783. 


A statute which gives a remedy for an 
injury against him by whom it is committed 
to the person injured, and to him alone, and 
limits the recovery to the mere amount of 
the loss sustained, belongs to the class of 
remedial statutes, and not to that of penal 
statutes. Boice v. Gibbons, 8 N. J. Law (3 
Halst.) 324, 330. 


A remedial statute is one which is re 
quired in consequence of error in human 
judgments or which is rendered necessary by 
the various changes which are constantly 
taking place as the community enlarges and 
its concerns increase. Gray v. Bennett, 44 
Mass. (3 Mete.) 522, 527. 
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A statute seeking to supply a public need grantee’s possession as a fee. There are no 
and to remedy a public evil is a remedial precise declarations required to raise a use, 
one. Lovejoy v. Isbell, 40 Atl. 531, 533, 70 for by any words used in and to describe a 
Conn. 557. present contract of sale or bargain, a trust 

| is instantly raised, on which the statute op- 


A remedial statute is one designed to grates Jackson v. Fish (N. X.) 10 Johns. 
cure or discharge or remedy a defect in ex- 456, 457. 


isting laws, common or statutory, however 
arising. City of Montpelier v. Senter, 
Atl. 392, 393, 72 Vt. 112. 


47 
REMISSION. 


Blackstone says remedial statutes are A remission is an act of justice, and can- 
those which are made to supply such défects | not be obtained until the entire innocence of 
and abridge such superfluities in the com- the petitioner be established, not by his testi- 
mon law as arise either from the general im- , mony taken ex parte, but after full notice to 
perfections in human laws, from change of the proper officer of the government and to 
time and circumstances, or from the mistakes the collector who made the seizure. A par- 
and unadvised determination of unlearned | don, on the other hand, imports an act of 


judges, or from other causes whatsoever. 
People v. Hays, 4 Cal. 127, 137. 


REMISE, RELEASE, AND QUITCLAIM. 


Remise, release, and quitclaim,” in a 
deed in which the grantor did remise, re- 
lease, and quitclaim to the grantee, raise a 
use in favor of the bargainee, which use the 
statute of uses transfers into possession. 
Lynch v. Livingston, 6 N. Y. (2 Seld.) 422, 
434. 


When used in a deed to imply that there 
is an interest or claim which has been sur- 
rendered, the words ‘‘remise, release, and 
quitelaim“ are sufficient to pass the estate. 
In a primary conveyance the words import 
much more than a mere disclaimer of inter- 
est. Perdue v. Loan Ass’n, 79 Ala. 478, 480. 


“Remise, release, and forever quitclaim,” 
as used in a deed, are sufficient to transfer 
all and every part of the tract of land desig- 
nated, of the title to which the grantor had 
not previously devested himself by a valid 
transfer duly recorded. American Mortg. 
Co. v. Hutchinson, 24 Pac. 515, 519, 19 Or. 
334. 


The words “remise, release, and forever 
quitclaim” are not words of release only, but 
are operative words of conveyance, though 
the grantor has no prior estate. Thus in 
Wilson v. Albert, 1 S. W. 209, 89 Mo. 537, the 
same operative words were used in a deed 
of quitclaim then under consideration, and it 
was ruled that the deed contained sufficient 
operative words of conveyance. The same 
rule was subsequently announced in Bray v. 
Conrad, 13 S. W. 957, 101 Mo. 331, and must 
be regarded as the settled law of this state. 
McAnaw v. Tiffin, 45 S. W. 656, 657, 143 Mo. 
667. 


The words “remise, release, and forever 
quitclaim,” or the words “release” and “as- 
sign,“ as used in a deed, are words of bargain 
and sale, and are sufficient to raise a trust 
or use for the benefit of the grantees, which 
by the statute of uses is transferred to the 


mercy and favor, and generally supposes its 
object guilty. The Secretary of the Treas- 
ury has power, under the act for the mitiga- 
tion and remission of forfeitures, to remit as 
well the moiety or share allowed to individ- 
uals as the part belonging to the government. 
United States v. Morris (U. S.) 26 Fed. Cas. 
1336, 1346. 


REMISSNESS. 


‘“Remissness,” as used in a contract by a 
telegraph company exempting it from liabil- 
ity for any delay, error, or remissness, im- 
plies a sending or delivering of the message, 
but in a tardy, negligent, or careless man- 
ner, and the company is not Hable thereun- 
der for a total failure to send or deliver the 
message. Baldwin v. United States Tele- 
graph Co. (N. Y.) 54 Barb. 505, 515, 6 Abb. 
Prac. (N. 8.) 405, 423. 


REMIT. 


Where an agent to whom goods were 
shipped for sale was instructed to remit the 
proceeds generally, without any direction as 
to the mode of remitting, he would be dis- 
charged from liability if be remitted in the 
mode usual in such business; and where the 
usual mode of remitting was by bill, proof of 
such usage and of the fact that he did so re- 
mit would discharge him from liability, al- 
though the bill was dishonored. Potter v. 
Morland, 57 Mass. (3 Cush.) 384, 388. 


The power given to the Secretary of the 
Treasury by Act March 3, 1797, 3 1, to “re 
mit” forfeitures for infractions of the reve- 
nue laws, may be exercised by him, not only 
by remitting the whole of a forfeiture, but 
by remitting any part less than the whole, 
or on a condition consistent with law. Jung- 
bluth v. Redfield (U. S.) 14 Fed. Cas. 52. 


Where a principal wrote to an agent, 
who had loaned money for him, stating that 
a certain account was due from a third per- 
son, and merely said, “Please remit,” the 
agent was authorized to collect and remit 


REMIT 


the sum; the authority “to remit” neces- 
sarily including the authority to receive. 
Shane v. Palmer, 23 Pac. 594, 595, 43 Kan. 
481. 


As pardoned. 


„Remitted,“ as used in an Indictment 
which stated the former conviction of de- 
fendant and then alleged that he had been 
discharged and remitted of such judgment 
and conviction, meant pardoned. Gibson v. 
People (N. Y.) 5 Hun, 542, 543. 


As send by mail. 


The word “remit” means to send back, 
as to remit a check, so that a deposit of a 
check in a post office was an acceptance of 
an offer that, “if you remit your check, we 
will reinstate you.” Colvin v. United States 
Mut. Acc. Ass'n, 21 N. T. Supp. 734, 735, 66 
Hun, 543. 


‘Remit” means to transmit, forward, or 
send; and where a party transmitted insur- 
ance premium money by mail in compliance 
with a request to “remit,” the remittance is 
at the risk, as to time, of the company. Hol- 
lowell v. Life Ins. Co. of Virginia, 35 S. BÐ. 
616, 617, 126 N. C. 398. 


As send back for retrial. 


“To remit a cause is to send it back to 
the same court from which it has been re- 
moved by appeal or otherwise, for the pur- 
pose of retrying the cause when judgment 
hag been reversed, or of issuing execution 
when it has been affirmed.” Irvine v. 
Marshall, 3 Minn. 72, 76 (Gil. 33, 34). 


REMITTER. 


A person procuring a foreign bill of ex- 
change ig known technically as the ‘“‘remit- 
ter” of it. Boston Steel & Iron Co. v. Steuer, 
66 N. E. 646, 648, 183 Mass. 140, 97 Am. St. 
Rep. 426. 


REMITTITUR. 


A remittitur is in the nature of a dis- 
continuance and is governed by the same 
rules. Hence it is held that a remittitur en- 
tered after the verdict of a jury is rendered 
in a case in which the matter in dispute ex- 
ceeds $2,000 does not cut off defendant’s 
right of appeal from a judgment entered 
against him. Gayden v. Louisville, N., N. O. 
& T. R. Co., 1 South. 792, 793, 39 La. Ann. 
269. 


The filing and docketing of a transcript 
of a judgment of the Supreme Court in any 
county of the state, for the purpose of issu- 
ing an execution, is not a remittitur, under 
Supreme Court Rule 29. La Crosse & M. S. 
Packet Co. v. Reynolds, 12 Minn. 213, 215 
(Gil. 135, 186). 
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REMNANTS. 


“Remnants and surpluses” 1s a technical 
term, meaning the remainder of the proceeds 
from the sale of ships to satisfy claims for 
seamen’s wages, for bottomry bonds, for sal- 
vage services, and for supplies of material- 
men, after the satisfaction of such claims. 
China Mut. Ins. Co. v. Force, 36 N. E. 874, 

76, 142 N. T. 90, 40 Am. St. Rep. 576. 


REMONSTRATE. 


„Remonstrate“ ig defined as to present 
and urge reasons in opposition to an act, 
measure, or any course of proceeding, so that 
a notice to be served on a city council, stat- 
ing that the undersigned remonstrates 
against the acceptation of a certain contract, 
is sufficient to constitute an appeal from the 
acceptance of the contract by the council. 
Girvin v. Simon, 59 Pac. 945, 946, 127 Cal. 
491. 


REMONSTRANCE. 


A remonstrance or special petition, with- 
in the meaning of the liquor license law, is 
one “for or against a single or particular ap- 
plication.” In re Mercer County License Ap- 
plications, 3 Pa. Co. Ct. R. 43, 45. 


REMOTE. 


“Remote,” as used in Tariff Act 1883, in 
enumerating wools of the first class as ‘‘wools 
of merino blood near or remote,” means with- 
in the limit of merino blood requisite to char- 
acterize the wool as possessing merino quali- 
ties and adding to its value. United States 
v. Midgley (U. 8.) 42 Fed. 668, 669. 


All dominion has two causes, proximate 
and remote, The remote is the title which 
vests a right to the thing, and gives cause of 
action against the vendor who has not deliy- 
ered the thing sold; and the proximate is the 
obtaining possession by delivery of the thing 
sold, which, without anything else, being pre- 
ceded by the title, vests the right in the 
thing, which is the dominion. The conse- 
quence is that the right to the thing gives a 
personal action, and the right in the thing 
gives the right of action against any posses- 
sor. Coles v. Perry, 7 Tex. 109, 136. 


REMOTE CAUSE. 


‘Remote cause is improbable cause.” 
Armour v. Golkowska, 66 N. E. 1037, 1038, 
202 Ill. 144. 


It has been found impracticable to pre- 
scribe by abstract definition, applicable to 
all possible states of fact, what is a proxi 
mate and what a remote cause. Cleveland 


REMOTE CAUSE 


v. City of Bangor, 32 Atl. 892, 896, 87 Me. 
259, 47 Am. St. Rep. 326. 


The remote cause of an injury is that 
cause of which some indefinite force merely 
took advantage to accomplish something not 
the probable or natural effect thereof. Mal- 
len v. Waldowski, 67 N. E. 409, 410, 203 III. 
87 (citing Goodlander Mill Co. v. Standard 
Oil Co., 11 O. C. A. 253, 63 Fed. 400, 27 L. 
R. A. 583). 


Remote cause means that which may 
have happened and yet no injury huve oc- 
curred, notwithstanding that no injury could 
have occurred if it had not happened.” Troy 
v. Cape Fear & X. V. R. Co., 6 S. E. 77, 81, 
99 N. C. 298, 6 Am. St. Rep. 521. 


Remote cause,” in the law of negli- 
gence, does not mean remote in point of time, 
but merely in connection with the primary 
cause. To illustrate: A farmer along a line 
of railroad may open the fence maintained 
by the company for temporary purposes, and 
while so left open his cattle may stray on the 
company’s track and receive injury by com- 
ing in contact with the company’s trains 
without any fault of the company’s servants. 
The direct cause of such injury would be the 
collision, and the remote cause in point of 
time would be the act of the farmer; but the 
remote cause in point of time becomes the 
proximate cause in producing the injury. 
Maryland Steel Co. of Sparrows Point v. 
Marney, 42 Atl. 60, 65, 88 Md. 482, 42 L. R. 
A. 842, 71 Am. St. Rep. 441. 


A remote cause is one which is inconclu- 
sive in rensoning, because from it no certain 
conclusion can be legitimately drawn. In 
other words, a remote cause is a cause the 
connection between which and the effect is 
uncertain, vague, or indeterminate. Al- 
though the existence of the remote cause is 
necessary for the effect (for, unless there be 
a remote cause there can be no effect), still 
the existence of the remote cause does not 
necessarily imply the existence of the effect. 
The remote cause being given, the effect may 
or may not follow. It differs from a proxi- 
mate cause, which is one in which is involved 
the idea of necessity. It is one the connec- 
tion between which and the effect is plain 
and intelligible. It is one that can be used 
as a term by which a proposition can be dem- 
onstrated; that is, one that can be reasoned 
from conclusively. A proximate cause be- 
ing given, the effect must follow. Hoey v. 
Metropolitan St. Ry. Co., 74 N. Y. Supp. 1113, 
1115, 70 App. Div. 60 (citing Seifter v. Brook- 
lyn Heights R. Co., 169 N. Y. 254, 62 N. E. 
349; Laidlaw v. Sage, 52 N. E. 679, 158 N. 
Y. 73, 44 L. R. A. 216); Marks v. Rochester 
Ry. Co., 58 N. Y. Supp. 210, 216, 41 App. Div. 
66. 


REMOTE DAMAGES. 


Consequential damages distinguished, 
see “Consequential Damages.“ 
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REMOVABLE. 


In St. 9 & 10 Vict. c. 36, § 1. providing 
that, where a wife or children have no other 
settlement than his own, they shall be re- 
movable when he is removable, and not re- 
movable when he is not removable, means 
when he is removable by law. When he is 
not removable has the same meaning, and 
could not relieve the accidental circum- 
stances of a man having left the parish, so 
that his removal was a physical impossibili- 
ty. Reg. v. Inhabitants of St. Ebbe’s, 12 Q. 
B. 137, 141. 


“Removable fastening.” as used in an ap- 
plication for a patent consisting of a contriv- 
ance for attaching a metallic top to a lantern 
by a “removable fastening or spring catch,” 
covers “every conceivable device applicable 
to lanterns and adapted to connect one edge 
of the lid with the top of the lantern or 
guard, or to disconnect it.“ Adams v. Bel- 
laire Stamping Co., 12 Sup. Ct. 66, 141 U. S. 
539, 35 L. Ed. 849. 


REMOVE—REMOVAL. 


See “Actually Removing”; Temporary 
Removal”; “Vexatious Removal.” 


The word “remove” means to move away 
from a position occupied; to displace, as to 
remove a building. South v. Sinking Fund 
Com’rs, 5 S. W. 567, 569, 86 Ky. 186 (citing 
Webst. Dict.). 


The word “removed,” as employed in 
Bankr. Act July 1, 1898, c. 541, § 3a, subd. 1, 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], 
providing that acts of bankruptcy shall con- 
sist in having removed property with intent 
to hinder creditors, whether taken by itself 
or viewed in the light of the context, clearly 
signifies an actual or physical change in the 
position or locality of the property consti- 
tuting the subject of the removal. In re 
Wilmington Hosiery Co. (U. S.) 120 Fed. 180, 
182. 


A debtor who ships his property to con- 
signees without the state for the purpose of 
raising funds against which he may draw for 
the payment of debts, which debts are due 
to persons other than the consignees, is liable 
to an attachment against his estate on the 
ground that he has removed his property 
without the state. Crow v. Lemon & Gale 
Co., 11 South. 110, 111, 69 Miss. 799. 


The words “ejected, expelled, put out, 
and removed,” relating to trespass, may be 
satisfied under some circumstances by proof 
that the house was destroyed in the plain- 
tiff's absence, and by their being prevented 
from returning to it and re-entering it, be- 
cause finding it existing no longer as a habit- 
able house, but not so where the pulling down 
and expelling was contemporaneous. Perry 
v. Fitzhowe, 8 Q. B. 757, 779. 


REMOVE—REMOVAL 


It is practicable to remove a building in- | 
tact, but that is not the only way. It may be 
removed, within the common understanding, 
by taking the material and reconstructing or 
rebuilding it at another locality. Board of | 
Education of Bath Tp. v. Townsend, 59 N. E. 
223, 224, 63 Ohio St. 514, 52 L. R. A. 868. 


“Removal of the goods,“ as used in a bill 
of lading, providing that a shipowner is not | 
to be liable for any claim, notice of which is 
not given before the “removal of the goods,” | 
does not necessarily or properly mean the re- 
moval from the ship, but removal from the | 
place of deposit of the goods upon the dock | 
or wharf when freed from the ship’s tackle. | 
The St. Hubert (U. S.) 107 Fed. 727, 734, 46 
C. C. A. 603. 


As change of residence. 


“Removal,” as used’ in act of incorpora- 
tion for certain trust property, providing that, 
in case of death or removal of any member 
or members of such corporation, the surviving 
or removing members may elect others to fill 
the vacancy, the removal meant was a change 
of residence, so as to render it inconvenient 
for the trustees to act, and did not confer 
the power of amotion on the board. Fuller 
v. Trustees of Plainfield Academic School, 6 


Conn. 532, 545. | 


The word “removal,” as used in St. | 
1785, c. 75. § 4. providing that. in case of the 
removal of a constable, the office may be sup- 
plied by the choice of another, means the re- | 
moval from the town, not his removal from 
office by any act of the town. Inhabitants 
of Barre v. Inhabitants of Greenwich, 18 
Mass. (1 Pick.) 129, 134. 


Same—Permanent absence. 


“Removal,” as used in a trust deed, pro- 
viding that the title to the premises shall 
vest in the successor in trust only in case of 
the trustee’s death, removal from the coun- 
ty, permanent inability, or refusal to act, 
cannot be construed to include the temporary 
imprisonment of the trustee in a foreign 
country. The word “removal” contemplates 
Something more. It signifies a permanent 
absence, or a change of domicile. Ware v. 
Schintz, 60 N. E. 67, 69, 190 III. 189. 


“Removal,” as used in a deed of trust. 
providing for a successor of a trustee in the 
event of his death, resignation, or removal | 
from the county, contemplates a change of | 
domicile. The absence of a party from his 
home, for temporary purposes of business or 
pleasure, is not a removal. Barstow v. 
Stone, 52 Pac. 48, 51, 10 Colo. App. 396. 


The word removal'' means ceasing to 


be a resident of, as used in Const. art. 3, § 


20, providing that all offices created by the | 
become vacant by me 


| 


Constitution shall 
death of the incumbent, by removal from the 
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state, etc. Prather v. Hart, 24 N. W. 282, 
283, 17 Neb. 598. 


To an ordinary mind the term “remov- 
al,” when applied to the occupant of a dwell- 
ing house, does not convey the same, but a 
widely different, meaning than absence, and 
according to the common understanding per- 
sons leaving their houses on visits, excur- 
sions, or other temporary occasions do not 
remove from or cease to occupy them. Stone 
v. Granite State Fire Ins. Co., 45 Atl. 235, 
236, 69 N. H. 438. 


The removal of property, within the 
meaning of an attachment act authorizing 
an attachment when the debtor shall be 
about to remove his property, includes only 
a permanent removal, when the removal is 
without any injurious intent or effect in 
fact; and hence sending a slave across the 


‘state line on an errand, expecting his return, 


is not such a removal of property as that in- 
tended by the statute. Nor, for a like rea- 
son, if a steamboat employed in transporta- 
tion between a port in this state and a for- 
eign port is about to pass the local jurisdic- 
tional border in that service, can such a pur- 
pose of temporary removal subject the boat 
to attachment, without regard to the animus 
or the actual effect so far as creditors may 
be concerned. Montgomery v. Tilley, 40 Ky. 
(1 B. Mon.) 155, 158. 


The removal of property which is the 
ground of attachment does not characterize 
the shipment of products of an enterprise 
out of the state In the due course of business, 
where the removal ig not permanent, and the 
proceeds are brought back within the state. 
The statute does not mean to designate as 
cause for attachment every transitory or 
temporary removal. Clinch River Mineral 
Co. v. Harrison, 21 8. E. 660, 663, 91 Va. 122. 


Same—Death. 


„Removal from the state,” as used in 
Gen. St. c. 30, § 73, providing that sureties 
of a sheriff may be prosecuted for official 
misconduct, neglect, or default of the sheriff 
by an action of debt or scire facias. brought 
directly upon the recognizance without first 
bringing a suit against the sheriff, whenever 
service of process cannot be made on a sher- 
iff by reason of his “removal from the state.“ 
etc., means 'the change of the domicile of 
the sheriff, while in life, from this to some 
other state. The departure of one's soul 
from his body, which takes place at death, is 
not a removal of such person from the state. 
The person consists of both soul and body, 
and the removal of such person means the re- 
moval of the soul and body in life, and not 
the withdrawal of the former from the lat- 
ter merely.” Tute v. James, 46 Vt. 60, 63. 


As discharge from office. 


The term “removal” means a discharge, 
the act of removing from office, or putting an 
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end to an employment. Lethbridge v. City 
of New York, 15 N. Y. Supp. 562, 59 Super. 
Ct. (27 Jones & S.) 486. 


Suspension for a specified term without 
pay is a removal from office pro tanto, with- 
in the spirit and meaning of P. L. 1885, p. 
63, prohibiting the removal from office of po- 
lice officers for any other cause than inca- 
pacity, misconduct, ete. Carey v. Board of 
Police of City of Plainfield, 21 Atl. 492, 493, 
53 N. J. Law (24 Vroom) 311. 


The retirement of a fireman on pension 
is not a “removal,” within the meaning of 
Laws 1899, c. 370, § 21, prohibiting the re 
moval of honorably discharged soldiers from 
public position or employment, except for in- 
competency or misconduct after notice and 
hearing. People v. Scannell, 65 N. T. Supp. 
832, 833, 53 App. Div. 161. 


The “removal” of a priest of the Cath- 
olle Church means the relieving of such 
priest from the charge of a church. This 
power is exercised according to the bishop’s 
judgment, and may be so exercised without 
supposition of wrong. The priest is left in 
the same position as all other priests who 
are out of employment, and has recourse to 
the bishop’s superior. Stack v. O’Hara, 98 
Pa. 213, 232. 


As destroy. 


Rev. St. § 3293, as amended by Act Cong. 
May 28, 1880, c. 108, § 4, 21 Stat. 145 [U. S. 
Comp. St. 1901, p. 2133], requiring distillers 
to give a bond conditioned to pay the tax on 
spirits stored in distillery warehouses before 
they shall be “removed from the warehouse,” 
and within three years from the date of en- 
try, cannot be construed to include the de- 
struction of such spirits by fire. Remove“ 
is synonymous with or equivalent to “with- 
draw.“ The verb “to remove” bears in com- 
mon usage two meanings—to cause a thing 
to change place, or to cause it to cease to 
exist; and it is used in the first meaning in 
the statute, rather than in the second, which 
would include destruction by fire. - United 
States v. Peace (U. S.) 48 Fed. 714. 


As leave. 


“Remove from the state,” as used in 
Code Prac. § 214, which requires the cred- 
itor to swear that he “verily believes that 
the defendant is about to remove from the 
state,” in order that bail may be required of 
such ereditor, is synonymous with “leave the 
state,” as used in section 212 of the Code, 
which authorizes bail to be required when 
a debtor is,about to leave the state. Flor- 
ance v. Camp, 5 La. 280, 281. 


Move synonymous. 
Act Feb. 1, 1879, makes it unlawful to 


“transport or move” cotton in the seed dur- 
ing the nighttime, etc. The indictment un- 
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der such act used the words “transport or 
remove.” Held, that the words “move” and 
“remove,” as so used, were equivalent in 
meaning. Davis v. State, 68 Ala. 58, 44 Am. 
Rep. 128 


As place or put out of reach. 


The word remove,“ as used in a charge 
in an action of replevin that, if the jury 
found the fact to be that there was actually 
& purpose to remove property beyond the 
reach of creditors, it would have a bearing 
upon the motive of the transaction, means 
the placing or putting of the property out of 
the reach of the creditors by a pretended 
transfer.—Nugent v. Goldsmith, 26 N. W. 
778, 780, 59 Mich. 593. 


Remove and sell. 


A chattel mortgage, authorizing the mort- 
gagees, on a breach, to “remove and sell” the 
property, gives the mortgagees the right to 
take possession; and hence they may main- 
tain an action for the value of the property. 
where the same has been unlawfully taken 
and converted.—Sandager v. Northern Pac. 
Elevator Co., 48 N. W. 438, 439, 2 N. D. 3. 


Remove gate. 


“Remove,” as used in Gen. St. c. 24, § 7, 
imposing a penalty on any person who shall 
“willfully remove any gate’ or bar across 
pent roads, should be construed to include 
willfully opening and leaving open such gate. 
The gate, when shut, was a barrier restrain- 
ing the cattle in the pasture from the crops 
in the field. When opened and left open by 
the defendant, it was as effectually removed 
as such barrier as though it had been taken 
from the hinges and carried away, or thrown 
on the ground. French v. Holt, 53 Vt 364, 
367. 


Remove incumbrance. 


The phrase “incumbrance be removed.” 
as used in a contract providing that a debt 
for land should not be paid until a certain 
incumbrance should be removed, means that 
the incumbrance should be removed in a 
manner known to the law, by a deed from 
the mortgagee, if the incumbrance was a 
mortgage, or by a discharge on the record 
according to the statute. Hoyt v. Swift, 13 
Vt. 129, 131, 37 Am. Dec. 586. 


Remove from homestead. 


„Remove.“ as used in Gen. St. 1878, c. 
68, § 8, providing that the “owner of a home. 
stead may remove therefrom,” and such re- 
moval shall not render such homestead lia- 
ble or subject to forced sale on execution 
against the owner, means that the owner 
may remove from the homestead, if with a 
temporary purpose and with an intention to 
return. It does not mean that he may per- 
manently remove from a homestead and ac- 
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quire another, and still retain the former as] brought by or against canal companies and 
exempt. This, in effect, would be saying railroad companies to remove the same to 
that a man may have two homesteads at the the court of another adjacent county, and 
sume time. Donaldson v. Lamprey, 11 N. W. the phrase change of venue” in Act March 
119, 121, 29 Minn. 18 30, 1875. entitled “An act relating to and 


: authorizing change of venue in civil cases,” 
Gen. St. 1878, c. 68, § 69, providing that have the same meaning. Felts v. Delaware, 


the right to a homestead shall cease on the L. & W. R. Co., 45 Atl. 493, 494, 195 Pa. 21. 
“removal therefrom” of the claimant, means i : i 

a cessation of actual occupancy and resi-!| Removal of the record. 

dence on the property as a home or dwelling 


place, and includes a removal accompanied , 5 
with an intention to return and resume the removal of the cause. Under the old English 


occupancy at some future time. Ouehl v. practice each case was contained in a record 
Peterson, 49 N. W. 390, 391, 47 Minn. 13 by itself, and the very record was sent up 
i se ' n for further proceedings to the other court 
“Removal therefrom,” as used in the upon certiorari, and there remained nothing 
homestead exemption laws in reference to in the first court to proceed upon. With us 
the effect of a removal therefrom, means ait is not entirely so, since much of the rec- 
cessation of such actual occupancy and resi-| ord is kept in dockets, and only copies of 
dence, though accompanied with an intention them are removed. But this is only a forma] 
to return and resume such occupancy.” | difference, since the term “removal of the 
Quehl v. Peterson, 49 N. W. 390, 391, 47 | record” means removal of the cause. Hughes 


The term “removal of the record” means 


Minn. 13. v. Mine Hill & S. H. R. Co., 30 Pa. 517, 519. 
Remove from the land. Removed for sale. 
2 Gav. & H. St. p. 462, § 14, which de- Cigars and tobacco, removed from a to- 


elares that any person who shall cut down or bacco manufactory to a salesroom in a por- 
remove from any land belonging to another, tion of the same building as the manufac- 
without license so to do from common au-' tory, having a counter at which goods are 
thority, any tree, stone, timber, or other val- : sold at retail, are not “sold or removed for 
uable article, shall be deemed guilty of a sale,” within the meaning of that expression 
trespass, implies that the article removed as used in 13 Stat. 240, providing that all 
should in some sense pertain to the land it- | goods or objects on which taxes are imposed 
self, and hence the statute would not include! by the provisions of the law which shall be 
Within {ts meaning the removal of a wagon,! found in the custody of any person for the 
or otber manufactured article, or live stock. | purpose of being “sold or removed for sale” 
An allegation. in an indictment under the in fraud of the internal revenue acts shall be 
section above referred to, that certain gravel’ forfeited to the United States. Lilienthal v. 
was removed from the land, would imply a | United States, 97 U. S. 237, 263, 24 L. Ed. 
severance therefrom, as gravel is an article 901. 

pertaining to land and ordinarily forms a 

part of it. Bates v. State, 31 Ind. 72, 73, 75. 
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See “Duly Rendered.” 
Rendered account, see “Account Ren- 


Removal of a cause. 
The phrase removal of a cause,” as 


used in Rev. St. 1899, p. 2207, § 13, providing dered.” 
for the removal of a criminal trial from 
Kansas City to the city of Independence on The word render“ sometimes menns 


afidavit that defendant cannot get a fair) “bestow or provide; furnish; give in answer 
trial because of the prejudice in the minds to requirement of duty or demand.” Dayton 
of the people in the city where the suit is v. Ewart, 72 Pac. 420, 422, 28 Mont. 153, 98 


pending, means a change of venue, within Am. St. Rep. 549 (citing Stand. Dict.). 
the statutory prohibition against a second ; 5 
change of venue. State ex rel. Vickery v. The word “render” means to furnish; to 


Wofford, 24 S. W. 764, 705, 119 Mo. 375. state; to dellver; as to render an account, 
etc. As used ina clause in a policy provid- 

Change of venue and removal of causes | ing that, in case of loss, the insured shall ren- 

in statutes authorizing the transfer of causes | der a statement to the company, it cannot be 
are interchangeable and of the same signifl- construed to mean shall render the state- 
cance. Change of venue. strictly speaking, | ments to the company at its home oftice, thus 
means a change of the place of trial to an- [giving the word a different signification from 
other county; but it is sometimes used to forward“ or mail,“ and so as to require 
denote the transfer of the cause to another an actual delivery of the proofs to the com- 
court or judge within the county or district pany at its home office within the specitied 
in which it is pending. Thus “removal of a time; but such provision is complied with 
cause,” within the meaning of Act April 14,| where proofs are mailed to the company 
1834, authorizing either party in a suit within the stipulated time, though they are 
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not received by it until after such period. 
Manufacturers’ & Merchants’ Ins. Co. v. Zeit- 
inger, 48 N. H. 179, 181, 168 III. 286, 61 Am. 
St. Rep. 105. 


Render,“ as used in a fire insurance 
policy providing that the assured should ren- 
der a statement of loss within 60 days there- 
after, means to give, present, state, or de- 
liver. When the insurer does not receive 
such statement until after the time limited, 
it is not rendered, though insured mailed it, 
before the time had expired. Peabody v. 
Satterlee, 59 N. E. 818, 820, 166 N. X. 174, 52 
L. R. A. 956. 


The word “rendered,” as used in Rev. 
St. c. 70, § 2, requiring the account of the 
assignee under an assignment for the bene 
fit of creditors to be rendered to the judge 
of probate within six months, does not re- 
quire it to be allowed within that time. 
Thomas v. Clark, 65 Me. 296, 300. 


“Rendered,” as used in an instrument in 
writing agreeing to pay a certain person a 
sum of money on the sale of a mine for serv- 
ices rendered in the sale of such mine, with- 
out any qualifying words, necessarily im- 
ports that the services had been performed. 
Gabb v. King, 38 Cal. 143, 144. 


RENDITION OF JUDGMENT. 
See “From the Rendition of Judgment.” 


“Rendered,” as used by discriminating 
law writers in speaking of a judgment as be- 
ing rendered, has reference only to judg- 
ments which are not obtained by confession. 
Schuster v. Rader, 22 Pac. 505, 506, 13 Colo. 
320. ' 


“Rendered,” as used in Code Proc. Colo. 
c. 23, § 272, giving a defendant in ejectment 
the right of a new trial upon application 
therefor and payment of costs within a lim- 
ited time after judgment is rendered, means 
rendered in the trial court, rather than the 
judgment which happens to be rendered on 
writ of error. Iron Silver Min. Co. v. Mike 
& Starr Gold & Silver Min. Co. (U. S.) 56 
Fed. 956, 957, 6 C. C. A. 180. 


As announcement of decision., 


A judgment is said to be “rendered” at 
the time the judgment was in fact pronoun- 
ced; and a statute providing that the judg- 
ment of the justice’s court shall be a lien on 
real property from the time of filing the 
transcript with the clerk of the district 
court, and the lien shall extend for five years 
from the rendition of the judgment, does not 
make the lien extend five years from the 
date of the filing of such transcript, nor make 
the filing of such transcript a judgment of 
the district court. Farmers’ State Bank v. 
Bales, 90 N. W. 945, 946, G4 Neb. 870. 
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The “rendition of a judgment” is the ju- 


dicial act of the court in pronouncing the 
sentence of the law upon the facts in con- 
troversy as ascertained by the pleadings and 
the verdict. Columbus Waterworks Co. v. 
City of Columbus, 26 Pac. 1046, 1049, 46 Kan. 
666; Winstead v. Evans (Tex.) 33 S. W. 580; 
Burns v. Skelton, 68 S. W. 527, 29 Tex. Civ. 
App. 453. 


Within the meaning of a statute provid- 


ing that a writ of error shall be brought 
within two years after the rendering of the 
judgment or final determination of the court, 
the import of the expression “rendering of 
such judgment” is the annunciation or de- 
claring of the decision of the court indicated 
by the rule for judgment, and not the entry 
of the judgment upon the record. Fleet v. 
Youngs (N. Y.) 11 Wend. 522, 527, 528. 


“Rendered,” as used in Code, § 462, re- 


lating to a judgment rendered by a justice 
of the peace, refers to the making up and 
announcing of the judgment, and not to the 
clerical act of reducing it to writing. Ryals 
v. McArthur, 17 S. E. 350, 92 Ga. 378. 


“Rendering judgment,” as used in a stat- 


ute requiring a writ of error to be brought 


within two years after rendering judgment, 


in its more obvious and natura! import means 


the announcing or declaring of the decision 


of the court, indicated by the rule for judg- 


ment. Fleet v. Youngs (N. Y.) 11 Wend. 522, 
524. 


The act, after the trial and final submis- 
sion of a case, of pronouncing judgment in 
language which fully determines the rights 
of the persons to the action and leaves noth- 
ing more to be done except the entry of the 
judgment by the clerk, constitutes the ren- 
dition of the judgment. State ex rel. Green 
v. Henderson, 64 S. W. 138, 141, 164 Mo. 347, 
86 Am. St. Rep. 618. 


“Rendition of the judgment,” as used in 
Code Civ. Proc. § 939, subd. 1, providing that 
an exception to a decision or verdict on the 
ground that it is not supported by the evi- 
dence cannot be reviewed on appeal, unless 
the appeal is taken within 60 days after the 
rendition of the judgment, means its an- 
nouncement by the court and not its entry 
in the judgment book. A judgment is ren- 
dered when it is announced by the court. 
Schurtz v. Romer, 22 Pac. 657, 81 Cal. 244. 


When a referee signs his report and no- 
tifles the parties thereof, though the same is 
not yet filed, the report is rendered,“ with- 
in the meaning of Code Civ. Proc. § 1023, 
providing that before the decision or report 
is rendered either party may submit a state- 
ment of facts which he deems established by 
the evidence and of the rulings and ques- 
tions of law which he desires the court or 
referee to make. The decision is rendered 
when the judgment of the referee, embodied 
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in a report duly signed, 1s announced. Craig 
v. Craig, 21 N. Y. Supp. 241, 242, 66 Hun, 452, 


Docketed distinguished. 


A judgment of a justice of the peace is 
not rendered in the county court, when it is 
docketed there, within the meaning of Code 
Civ. Proc. § 382, providing that an action on 
a judgment or decree rendered in a court not 
of record shall be commenced within six 
years, and the cause of action in such a case 
shall be deemed to have accrued when final 
judgment was rendered. Such a meaning of 
the word “rendered” is certainly not accord- 
ing to the common understanding. Ordi- 
nurily any one would understand that a 
judgment which had been recovered in a 
justice’s court and subsequently docketed in 
the county court was in no sense rendered 
in the county court, and there is no counte- 
nance for such a meaning to be found in any 
statute. The word “rendered,” as applied to 
judgments, is always used in the sense of 
judgments given by judicial action. Dief- 
fenbach v. Roch, 20 N. E. 560, 561. 112 N. Y. 
621, 2 L. R. A. 829. 


As entered. 


“Rendition,” as used in Code 1873, $ 
2883, declaring that a judgment is a lien on 
lands in the county wherein it is rendered 
from the date of such rendition, is the act of 
rendering. To render is to make up; to fur- 
nish; to state; to deliver—as to render a 
judgment. Webst. Dict. A judgment is not 
rendered, so as to be effective and capable 
of enforcement as a lien, until it is made up, 
furnished, stated, or delivered in the form 
and manner as required by statute. It must 
be entered of record in the books prescribed 
by statute. The date of rendition of the 
judgment is when it is completely rendered; 
i. e., entered on the record books prescribed 
therefor. tna Life Ins. Co. v. Hesser, 42 
N. W. 325, 328, 77 Iowa, 381, 4 L. R. A. 122, 
14 Am. St. Rep. 297. 


“Rendition of judgment,” as used in a 
statute relative to the time within which an 
Appeal may be taken, and allowing it within 
a certain time from the rendition of judg- 
ment, means its announcement by the clerk 
and entry on the minutes by the clerk, or the 
filing of the findings and order for judgment. 
Wood v. Etiwanda Water Co., 54 Pac. 726, 
128, 122 Cal. 152. 


Entered distinguished. 


“Rendition” and “entry,” in reference to 
judgments, are used in different senses, and 
express the idea that there is a rendition of 
the judgment before it is actually entered in 
the judgment book. In re Cook’s Estate, 19 
Pac, 431, 433, 77 Cal. 220, 1 L. R. A. 567, 11 
Am. St. Rep. 294. 


The “rendition” of a judgment is a pure- 
ly judicial act of the court alone, and must 
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be made before the entry thereof. State v. 
Brown, 72 Pac. 86, 87, 31 Wash. 397, 62 L. 
R. A. 974. 


‘The rendition of a judgment“ is dis- 
tinct from the entry of a judgment, which 
is a ministerial act, which consists in spread- 
ing upon the record a statement of the final 
conclusion reached by the court in the mat- 
ter, thus furnishing external and incontest- 
able evidence of the sentence given, and de- 
signed to stand as a perpetual memorial of 
its action. Winstead v. Evans (Tex.) 33 8. 
W. 580 (citing 1 Black, Judgm. § 106). 


The rendition of a judgment is the act 
of the court in pronouncing its judgment, 
and differs from the entry of a judgment, in 
that the latter act required its actual entry 
in the judgment book of the court. Gray v. 
Palmer, 28 Cal. 416, 418; McLaughlin v. Do- 
herty, 54 Cal. 519; In re Cook's Estate, 19 
Pac. 431, 433, 77 Cal. 220, 1 L. R. A 567, 11 
Am. St. Rep. 267 (cited in Schurtz v. Romer, 
22 Pac. 657, 81 Cal. 244). 


The rendition of the judgment is a judi- 
cial act, and differs from the entry thereof, 
which is the ministerial act of making a 
record of the judgment. Martin v Pifer, 96 
Ind. 245, 248. 


“The rendition of a judgment and the 
entry of such judgment are different and dis- 
tinct each from the other. The former is the 
act of the court, while the latter is the act 
of the clerk of the court.” Vigo County 
Com’rs v. City of Terre Haute, 46 N. E. 350, 
351, 147 Ind. 134 (quoting Smith v. State, 71 
Ind. 250, citing, also, Chamberlain v. City of 
Evansville, 77 Ind. 542, 548, and following 
Chissom v. Barbour, 100 Ind. 1, and Mayer 
v. Haggerty, 138 Ind. 628, 38 N. E. 42). 


“Rendition of the judgment,” as used in 
Code Civ. Proc. § 939, providing that an ex- 
ception to the decision or verdict, because 
not supported by the evidence, cannot be re- 
viewed unless the appeal is taken within 60 
days after “the rendition of the judgment,” 
does not mean the same as “entry of the 
judgment,” but means either the announce- 
ment from the bench entered in the minutes, 
or the filing of findings, if there are findings, 
or both. In re Rose’s Estate (Cal.) 20 Pac. 
712, 713. 


It is true that the two words “rendered” 
and “entered,” in their strict sense, bear a 
clear difference in meaning and intent. Giv- 
ing to these words such signification, a judg- 
ment may be said to be rendered by a dec- 
laration from the bench; but to enter it re- 
quires the act of the clerk in writing it upon 
the journal. It is true, also, that for some 
purposes a judgment may be regarded as 
rendered so soon as it is pronounced. In 
order to create a judgment lien upon the 
lands of a judgment debtor, as of the first 
day of the term at which a judgment against 
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such debtor is rendered, under Rev. St. § 
5375, providing that such lands and tene- 
ments within the county where the judgment 
is entered shall be bound for the satisfac- 
tion thereof from the first day of the term at 
which judgment is rendered, the judgment 
must not only be pronounced during the 
term, but an entry of such judgment must be 
made on the journal during the term. Coe 
v. Erb, 52 N. E. 640, 641, 59 Ohio St. 259, 69 
Am. St. Rep. 764. 


As ordered. 


A judgment is rendered when the court 
makes an order therefor. State v. Biesman, 
29 Pac, 534, 536, 12 Mont. 11. 


“Rendered,” as used in a complaint al- 
leging that a judgment was rendered, is not 
equivalent to “duly given or made,” as used 
in Code Civ. Proc. § 103, requiring the allega- 
tion to be that the judgment was duly given 
or made. A judgment is duly rendered when 
it is duly pronounced and ordered to be en- 
tered, but a judgment duly made or given is 
a complete judgment properly entered in the 
judgment book, so that it may be pleaded in 
bar of another action. Harmon v. Comstock 
Horse & Cattle Co., 23 Pac. 470, 471, 9 Mont. 
243. 


Taxation of costs required. 


A judgment in ejectment is not rendered, 
within the meaning of Rey. St. § 3092, re- 
quiring the application for a new trial to be 
made within one year from the rendition of 
the judgment, until the costs are taxed and 
inserted therein. Haseltine v. Simpson, 21 
N. W. 299, 300, 61 Wis. 427. 


RENEW. 


“To renew,” in its popular sense, is to 
refresh, revive, or rehabilitate an expiring 
or declining subject; but it is not appropriate 
to describe the making of a new contract or 
the creation of a new existence. Carter v. 
Brooklyn Life Ins. Co, 110 N. X. 15, 22, 17 
N. E. 396, 399 (citing Webst. Dict.; Wore. 
Dict.). 


An act providing that building and loan 
associations might bring and maintain suits 
after the expiration of their charter, for the 
sole purpose of enabling them to wind up 
their affairs, is not in violation of article 1, 
§ 25, of the Constitution, declaring that no 
law shall “create, renew, or extend the char— 
ter of more than one corporation.” The act 
neither created charters, nor did it renew or 
extend the time of its existence, within the 
meaning of the Constitution. Cooper v. 
Oriental Savings & Loan Ass'n, 100 Pa. 402, 
406. 


Though it is held that a policy of in- 
surance requiring the payment of annual pre- 
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miums is renewed by the payment of each 
annual premium, a statute requiring notice 
to the insured as a condition precedent to the 
forfeiture of the policy for nonpayment of 
the premium, which is in force at the time 
of the issuance of the policy, but after its 
payment, does not cease to be applicable and 
require the notice, by the payment of subse- 
quent premiums, on the ground that such 
payment constitutes a renewal of the pol- 
icy and is in effect a new contract, so as 
to render the statute inapplicable. Germania 
Life Ins. Co. v. Peetz (Tex.) 47 S. W. 687, 
6S9. 


Within the meaning of Laws 1876, c. 
341, providing that “no life insurance com- 
pany doing business in the state of New 
York shall have power to declare forfeited or 
lapsed any policy thereafter issued or renew- 
ed, by reason of nonpayment of any annual 
premiums or interest, unless a notice in writ- 
ing,” etc., was sent to the policy holder, the 
payment of each annual premium constituted 
a renewal of the policy; and where a policy 
provided that it should continue for the term 
of the natural life of the insured, on condi- 
tion that he should pay the annual premiums 
as they become due, and that a failure to 
pay such premiums in any year should ren- 
der the policy void, but, when paid, it con- 
tinued, by force of such payment, the policy 
in existence for the period of another year, 
this process each year revived or renewed the 
policy as it approached the period of its 
agreed termination. It is not according to 
the popular notion of the meaning of the word 
“renewal” that it can take place only after 
the death or expiration of the subject to 
which it ig applied. Thus, to renew a note, 
a lease, or a contract, it is not essential to 
wait until they have respectively expired: 
for after that time it would be practically 
impossible to renew them. A new note or 
lease inay be made, or contract created; but 
they would have force and effect from the 
new creation, and not from the original agree- 
ment. To renew in its popular sense is to 
refresh, revive, or rehabilitate an expiring 
or declining subject, but is not appropriate to 
describe the making of a new contract or the 
creation of a new existence, and the claim 
made by the insurance company that a policy 
could not be said to have been renewed, with- 
in the meaning of the act, unless it bad be- 
come forfeited or lapsed, and afterwards re- 
stored or reinstated by the company, was not 
in accordance with the meaning of the act. 
Carter v. Brooklyn Life Ins. Co., 110 N. Y. 
15, 22, 17 N. E, 396, 398. 


As establish for another period. 


The word “renewed,” or “renewal,” as 
applied to promissory notes in commercial 
and legal parlance, means something more 
than the substitution of another obligation 
for the old one. It means to re-establish a 
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particular contract for another period of 
time, to restore to its former conditions an 
obligation on which the time of payment has 
been extended. Kedey v. Petty, 54 N. E. 798, 
S00, 153 Ind. 179. 


The word “renewed,” as indorsed on a 
note, may be considered as meaning received 
the interest for a renewal, and may be prop- 
erly regarded as an agreement to consider 
the note to be the same as if made in the 
same terms anew from that date. Lime 
Rock Bank v. Mallett, 34 Me. 547, 549, 56 Am. 
Dec. 673. 


A renewal of a patent renovates a pat- 
ent which has become void, and restores it 
to the same condition in which it was when 
it became void and for the same period of 
duration. An extension differs from this. 
It operates upon the franchise at the expira- 
tion of the 14 years, and extends it 7 years. 
Wilson v. Rousseau (U. S.) 30 Fed. Cas. 
162, 168. 


As extended. 


Where a bill of exchange drawn Novem- 
ber 28, 1836, payable 42 months after date, 
was accepted on the condition of its being 
renewed until November 28, 1844, payable 
without interest, the word “renewed” meant 
“extended,” and intended nothing more than 
an extension of time, and the acceptance was 
good. Russell v. Phillips, 14 Q. B. 891, 901. 


The indorsement of the words “Renewed 
for three months“ on notes by the payee at 
the time when they became due does not 
make such words a part of the original con- 
tract, but at most can only be construed as 
a collateral contract not to sue until the time 
for which they are to be renewed. Such an 
indorsement constitutes no legal defense to 
an action commenced on the note before the 
expiration of the three months. Central 
Bank v. Willard, 34 Mass. (17 Pick.) 150, 153, 
28 Am. Dec. 284. 


As substitution of new obligation. 


“Renew” means specifically to substitute 
for an old obligation a new one of the same 
nature. Thus, in a contract providing that 
plaintiff shall procure and pay for all in- 
surance for the period of three years, and 
shall from time to time as the same expire 
renew all the policies, means to renew the 
policies for the same term as the original 
Policies. Tannenbaum v. Bloomingdale, 58 
N. Y. Supp. 235, 237, 27 Misc. Rep. 532. 


New promise imported. 


A memorandum on the back of a promis- 
sory note, stating that “I hereby renew the 
Within note,“ means something more than 
the words, “I admit the within note to be 
due.“ It imports a new promise to pay the 
old note. Daggett v. Daggett, 124 Mass. 149, 
151, 
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As repair. 


A contract by which the plaintiff agreed 
to “repair and renew,“ so far as necessary, 
the gutter of a mill, only meant that the 
plaintiff was to make such repairs and re- 
newals as was necessary in order that the 
existing gutter should do all that it was 
capable of doing when in good condition, 
according to its original construction, and did 
not require of the plaintiff that he build a 
new gutter of a different construction, even 
though the original plan was defective. 
Dwight v. Ludlow Mfg. Co., 128 Mass. 280, 


282 


Same conditions imported. 


Where plaintiff’s last insurance was had 
with the defendant insurance company 
through the same agent, the word “renew,” 
in an oral contract with such agent to renew 
the insurance, sutliciently designates the com- 
pany, as well as the property to be insured, 
and the terms of the policy. Abel v. Phoenix 
Ins. Co., 62 N. X. Supp. 218, 219, 47 App. 
Div. 81. 


A clause in a lease giving the lessee the 
“first privilege of a renewal” gives the prior 
right to a lense for the same term as the 
first lease, and upon terms the same, pro- 
viding the property is relet at the expiration 
of the first lease. Holloway v. Schmidt, 67 
N. X. Supp. 169, 33 Misc. Rep. 747. 


Each renewal of a policy of insurance 
is a new contract, subject to the local laws 
in force at the time of the renewal. Jenkins 
v. Covenant Mut. Life Ins. Oo., 71 S. W. 688. 
690, 171 Mo. 375 (citing Brady v. Northwest- 
ern Insurance Co., 11 Mich. 425; Hartford 
Fire Ins. Co. v. Walsh, 54 III. 164, 5 Am. Rep. 
115). 


RENEWAL. 


“Renewals of licenses,” as used in P. L. 
1891, p. 12, providing that under a license to 
sell liquors or keep a victualing house, which 
has been once granted, it should not be 
requisite, in order to give the board of ex- 
cise jurisdiction to grant renewals of such 
licenses, that a new application recommended 
by freeholders should be first signed and pre- 
sented to such board, does not indicate a 
purpose to permit more than one renewal, 
though, if the phrase were “renewal of a 
license,” it might indicate such a purpose. 
Tross v. Board of Excise of City of Eliza- 
beth, 35 Atl. 646, 59 N. J. Law, 97. 


As confirmation of infant’s contract. 


“Renewal,” ig the proper designation of 
the conduct of an infant or a person of un- 
sound mind in reference to the contirmation 
of a contract. Minnich v. Darling, 36 N. E. 
173, 175, 8 Ind. App. 539. 
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As extension. 


A renewal of an indemnity bond given to 
insure a merchant against loss through the 
insolvency of debtors would be simply an ex- 
tension of it, with all of its terms and con- 
ditions. Strouse v. American Credit In- 
demnity Co., 46 Atl. 328, 333, 91 Md. 244. 


The word “renewal,” as used in a lease 
providing that the lessee has the privilege 
of a renewal for a certain number of years 
more from the expiration of the lease, im- 
plies nothing more than the extension of the 
term. Insurance & Law Bldg. Co. v. Na- 
tional Bank of Missouri, 71 Mo. 58, 60. 


Renewal,“ as used in an agreement by 
a patentee with a person that in case of the 
renewal of the patent, after the expiration of 
the patent then existing, such person should 
have a certain interest in the rights secured 


by the further or renewed letters patent, re- 
fers to and provides for an extension of the 


patent under the general patent law. Pitts 


v. Hall (U. S.) 19 Fed. Cas. 758, 759. 


“Renewals,” as contained in a contract 
executed by a patentee transferring the ex- 
clusive right under his patent for the unex- 
pired ferm of all “patents or renewals of 
patents owned by him or in which he may 
have an interest, issued or to be issued,” is 
synonymous with “extensions,” and carries 
with it the right to extensions of such pat- 
ents, including extensions of patents issued 
to the patentee. Goodyear v. Cary (U. S.) 
10 Fed. Cas. 649. 


The renewal of a negotiable bill or note 
is regarded simply as a prolongation of the 
original contract. Koehler v. Hussey (Ky.) 
57 S. W. 241, 244. 


As prevention of forfeiture of insur- 
ance. 

The office of a “renewal,” as it is termed, 
of a life policy, is to prevent discontinuance 
or forfeiture. Heusser v. Continental Life 
Ins. Co. (U. S.) 20 Fed. 222, 225. 


As payment. 


The general rule is that the renewal of | 


notes does not amount to payment. Savings 
Bank of San Diego County v. Central Mar- 
ket Co., 122 Cal. 28, 54 Pac. 273. The pre- 
sumption is that they were not so tnken. 
Sather Banking Co. v. Arthur R. Briggs Co, 
72 Pac, 352, 355, 138 Cal. 724. 


Proximate succession. 
Where a mortgage was given to secure 


the payment of certain promissory notes 


made by the mortgagee for the accommoda- 
tion of the mortgagor, and the renewals of 
those notes from time to time until the 
whole should be finally paid, it was held that 
it Was not necessary, in order to constitute 
tes subsequently issued renewals of such 
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original notes, that they should have been 
issued for the same amounts and that each 
successive note should have been applied to 
take up its immediate predecessor. The court 
said “renew,” and, of course, “renewal,” is 
not a word of art. It has no legal or tech- 
nical signification. “Renew,” says Webster. 
“is to grant a new loan on a new note for 
the amount of a former one; renewal, a loan 
on a new note given.” This applies clear- 
ly to the relation of creditor and debtor, and 
may call for a strict construction when the 
debtor claims the benefit of an agreement 
which is to delay the person to whom he is 
indebted. This is clearly not the meaning 
of the word when applied to the present case, 
| where this relation did not exist, and where 
the transaction is simply a reloan of the 
name. This case was a continuing loan of 
credit through a series of years, forming 
but one transaction, of course, secured by 
the mortgage, which was given for this very 
object. Gault v. McGrath, 32 Pa. (8 Casey) 
392, 397, 398. 


As re-establishment of contract. 


The word “renewed” or “renewal,” as 
applied to promissory notes, in commercial] 
and legal parlance means something more 
than the substitution of another obligation 
for the old one. It means to re-establish a 
particular contract for another period of 
| time, to restore to its former conditions an 
obligation on which the time of payment 
has been extended. Kedey v. Petty, 54 N. 
E. 798, 800, 153 Ind. 179. 


New instrument required. 


“Renewal,” as used in a lease giving 
the privilege of renewal, means that a new 
lease must be executed; and hence an ex- 
tension of the lease without a new lease 
being given does not comply with the pro- 
vision. Kollock v. Scribner, 73 N. W. 776. 
779, 98 Wis. 104. 


A “renewal” is the substitution of a new 
right or obligation for another of the same 
nature; the word being not a word of art, 
nor having any legal or technical significa- 
tion. Another definition is that itis a change 
of something old for something new. Spon- 
haur v. Malloy, 52 N. E. 245, 247, 21 Ind. 
App. 287, 


RENOUNCE. 


“Waive” and “renounce,” as used in 2 
lease whereby the lessee waives and re. 
nounces all claim to title of any kind, other 


than the leasehold interest created in the 
| lease, are not words of conveyance, and the 
“lessee is not thereby estopped from claiming 
any interest which he may have had in the 
premises. Davis v. McGrew, 23 Pac. 41, 42, 
82 Cal. 135. 


RENOVATED BUTTER 


RENOVATED BUTTER. 


The term “renovated butter,” as used in 
an act relating to oleomargarine, is defined 
to mean butter which has been subjected to 
any process by which it is melted, clarified, 
er refined, and made to resemble genuine 
butter, always excepting adulterated butter. 
Supp. U. S. Comp. St. 1903, p. 267. 


RENT. 


See “Ancient Rents”; “Certain Rent“: 
“Fee Farm Rent’; “Grain Rent“; 
“Ground Rent”; “Net Rent and Prof- 
its”; Water Rents.” 

Rents or otherwise, see Otherwise.“ 

Rent to become due, see Become Due.“ 


Rent is a compensation paid for real es- 
tate. Linton v. Lucy Cobb Institute, 45 8. 
E. 53, 55, 117 Ga. 678. 


“Rents” is a term which is peculiarly 
and fitly applicable to income to be derived 
only from real estate. Lombard v. Boyden, 
87 Mass. (5 Allen) 249, 254. 


Rent is the price agreed to be paid for 
land. Bledsoe v. Nixon, 69 N. C. 89, 91. 


Rent is a corporeal hereditament. It 
is certain profit issuing yearly out of lands 
and tenements. Brown v. Brewn, 33 N. J. 
Eq. (6 Stew.) 650, 659. 


Rent is a species of incorporeal heredita- 
ment. It is defined to be a certain profit is- 
suing yearly out of lands and tenements 
corporeal. It issues out of the thing granted, 
and is no part of the thing or land itself. It 
is collateral to a corporeal hereditament, and 
a thing unconnected with and independent 
of the possession or enjoyment of any real 
or corporeal property. Payn v. Beal (N. Y.) 
4 Denio, 405, 412, 


Rent is a right to profit, usually, though 
not necessarily, money; for it frequently 
consists of a part of the products of the land, 
labor, etc. It is the compensation, either in 
money, provisions, chattels, or labor, which 
is received by the owner of the soil, or the 
person entitled to the possession of the prem- 
Ilses leased, for the use and occupation there- 
of. Fisk v. Brayman, 42 Atl. 878, 880, 21 R. 
I. 195. | 


“It is well settled as a general rule of 
law that the devise of the rents, issues, and 
profits of land is equivalent to a devise of 
the land itself.” In re France’s Estate, 75 
Pa. (25 P. F. Smith) 220, 224. 


Rent is a profit in money, goods, or la- 
bor, issuing out of lands and tenements, in 
retribution for the use. 
York, L. & W. Ry. Co., 9 N. Y. Supp. 404, 407 
(citing 3 Kent, Comm. [12th Ed.] 460); Thorn 
v. De Breteuil, 83 N. Y. Supp. 849, 856, 86 

7 Wos. & P.—16 
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App. Div. 405; Gugel v. Isaacs, 21 App. Div. 
503, 506, 48 N. Y. Supp. 594. 


A rent is a compensation paid for the 
use of land. It need not be money. Any 
chattels or products of the soil serve the 
purpose equally as well. Clarke v. Cobb, 
121 Cal. 595, 600, 54 Pac. 74; Bloodworth v. 
Stevens, 51 Miss. 475, 480. 


The term “rent” is used in different 
senses. In its largest sense it means all the 
profit issuing yearly out of lands in return 
for their use. Schuricht v. Broadwell, 4 Mo. 
App. 160, 161. 


Rent is a sum of money or other con- 
sideration issuing yearly out of lands and. 
tenements. It must be a prolit, but it is not 
necessary that it should be money; and the 
profit must be certain or capable of being 
reduced to a certainty. Parsell v. Stryker, 
41 N. T. 480, 483. 


“Rent” is defined to be a certain profit is- 
suing yearly out of lands, and is a return to 
the landlord for their own use. Where there 
is no covenant to pay at any particular time, 
the end of the year is the period which the 
law assigng for the annual reditus to the 
landlord. Boyd v. McCombs, 4 Pa. (4 Barr) 
146, 147. 


Rent is that whick is to be paid for the 
use of land, whether in meney, labor, or other 
thing agreed upon. It is not due until the 
year is out when the renting is by the year. 
nor in arrears until after it is due. If not 
in arrears, it passes with the sale of the re- 
version, without regard to the time of the 
year it was made, unless there has been some 
stipulation to the contrary. Hudson v. Fuller 
(Tenn.) 35 S. W. 575, 576. 


Technically rent is something which a 
tenant renders out of the profits of the land 
which he enjoys. Equitably it is a charge 
upon the estate, and the lessee in good con- 
science ought not to take the products there- 
of without a due discharge of the rent. Otis. 
v. Conway, 114 N. Y. 13, 16, 20 N. E. 628, 629. 


The definition of “rent” given in 2 Bl. 
Comm. 41, as “a certain profit issuing year- 
ly out of lands and tenements corporeal,” in- 
cludes every species of rent which can con- 
stitute a debt, without regard to the nature: 
of the contract under which it is reserved. 
It is equally rent, whether reserved on a 
lease under seal or by parol. Chappell v. 
Brown (S. C.) 1 Bailey, 528, 529. 


“Rent” is defined by Bouvier and other 
writers as a return or compensation for the 
possession of some corporeal inheritance, and 
is a profit issuing out of lands or tenements. 
in return for their use. Armstrong v. Cum- 
mings (N. Y.) 58 How. Prac. 331, 332. 
Though rent is usually paid in money, yet 
there is a species called “rent service,” which 
| Chief Baron Gilbert defines as an annual rent. 


RENT 


paid by the tenant either in labor, money, 
or provisions, in retribution for the land that 
passes; the return in money being a sub- 
stitute for the service originally required. 
Gilbert further says, when the services are 
expressed in the contract, the quantum must 
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repairs, Spinning v. Spinning, 5 Atl. 278, 
280, 41 N. J. Eq. (14 Stew.) 427. 


Price of conditional sale. 


Where goods were delivered under an 
agreement that the party receiving them 


be certainly mentioned, or be such as by| was to pay a certain sum as rent, and that 
reference to something else may be reduced on default his right to retain the goods should 


to a certainty; and he cites as sufficiently cease, and the title to the goods should vest 
certain a contract to shear all the landlord's | in him only on performance of the conditions 


sheep in a designated manor. This degree of | 


of the agreement, the payment constituted 


certainty is one of the properties of rent at the agreed price of the goods, and it was a 


common law. 


Ocean Grove Camp Meeting misnomer to call it rent. Bailey v. Hervey, 


Ass'n v. Sanders, 50 Atl. 449, 400, 67 N. J. 135 Mass. 172, 174. 


Law, 1. 


A rent is said to be a sum of money or 
other consideration issuing yearly out of 
lands or tenements. 
“rent” or “reditus” as a compensation or re- 
turn, it being in the nature of an acknowl- 
cdgment given for the possession of some 
corporeal inheritance; and it is defined to be 
a yearly profit issuing out of lands. It must 
be a profit, but it is not necessary that it 
should be in money; for spurs, capons, 
horses, corn, and other matters are frequent- 
ly rendered for rent. 
certain, or capable of being reduced to a 
certainty. It must also issue yearly. Weg- 
ner v. Lubenow (N. D.) 95 N. W. 442, 445. 


nifles a compensation or return, it being in 
the nature of an acknowledgment or recom- 
pense given for the possession of some cor- 
poreal hereditament. It must be a certain 
profit issuing out of lands and tenements 
corporeal; that is, from some inheritance 
whereunto the owner or grantee of the rent 
might have recourse to distrain. Unless 
specially reserved, rent follows an estate of 
reversion. It is an incident to the reversion, 
though not inseparably so. Van Wicklen v. 
Paulson (N. Y.) 14 Barb. 654, 655. 


Annuity distinguished. 


A covenant in a deed to pay the grantor 
a certain sum on each and every year dur- 
ing the lifetime of the grantor, such pay- 
ment to be made a lien on the land, was a 
covenant to pay an annuity, and not rent. 
Nehls v. Sauer, 93 N. W. 346, 119 Iowa, 440. 


Any charge. 
Revision, p. 320, § 2, provides that, until 


a widow's dower is assigned to her, ene 


shall hold and enjoy the mansion house of 
her husband without being liable to pay any 
rent for the same. Held, that it was the 
legislative intent to merely make temporary 
provision pending the assignment of the dow- 
er, and that, while the word “rent” was used, 
it is evidently the intention that she should 
hold without being subject to any charge 
whatever, such as, for example, interest on 
incumbrances, or taxes, or necessary annual 


This profit must be | 


| Stely (Tex.) 32 S. W. 
Rent (originally rendered “reditus”’) sig- | 


ly rendered for rent. 


Compensation for the use of chattels. 
While “rent” is defined as the recompense 


Blackstone defines | for the use and occupancy of lands, it is not 


confined solely to compensation for the use 
of the land; for chattels are often demised 
with the land and form a portion of the con- 
sideration for which the rent is paid. The 
statute giving a lien for rent of ‘‘any resi- 
' dence, storehouse, or other building” does not 
| change the above proposition of law, and 


"| the fact that the rent of a house might be 


increased by the furniture contained therein 
would not demand separation of the rent of 
the house unfurnished from the increase by 
reason of the use of the furniture. Stein v. 
782, 783. 


The ordinary definition of rent“ as a 
profit issuing yearly out of lands and tene 
ments corporeal is defective, in overlooking 
some of the cases. that belong to the class, as 
where a furnished house or a stock farm 
is leased, which are common instances. In 
such cases the personal property is really 
part of the consideration of the rent, and it 
is only by a fictitious accommodation of the 
case to the defective definition that it can 
be said that the rent issues exclusively out of 
the land. Mickle’s Adm'r v. Miles (Pa.) 1 
Grant, Cas. 320, 328. 


Rent is a profit out of lands and tenants. 
To rent is to grant the right to occupy lands, 
paying a certain sum therefor. The term 
“rent” does not apply to vessels. Rouse v. 
Catskill & N. X. Steamboat Co., 13 N. T. 


Supp. 126, 128. 


Crop rent. 


Rent is a yearly profit issuing out of 
land. It must bea profit, but it is not neces- 
sary that it should be money; for spurs, 
horses, corn, and other matters are frequent- 
Stephens v. Reynolds, 
6 N. X. (2 Seld.) 454, 458. 


The word “rent” is comprehensive, and 
embraces a compensation either in money, 
provisions, chattels, or labor received by the 
owner of soil from the occupant thereof. 
Under Code, § 5549, giving the purchaser of 
real estate at a mortgage foreclosure sale 
the right to receive from the agent in pos- 
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session the rents of the property sold, or the 
value of the use and occupation thereof, from 
the date of his purchase until redemption is 
made, the purchaser is not limited to the 
recovery of money rent alone, but may re- 
cover a portion of crops agreed to be paid as 
rent. Whithed v. St. Anthony & D. Ele- 
vator Co., 83 N. W. 238, 240, 9 N. D. 224, 50 
L. R. A. 254, 81 Am. St. Rep. 562; Little v. 
Worner, 92 N. W. 456, 457, 11 N. D. 382. 


As debt. 
See “Debt.” 


As arising from actual enjoyment. 


A rent, says Baron Gilbert in his treatise 
on Rents (page 145), as quoted by Justice 
Paxson in Hoeveler v. Fleming, 91 Pa. 322, 
324, “is something given by way of retribu- 
tion to the lessor of the land demised to him 


by the tenant; and consequently the lessor's | 
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rent will be apportioned; but a partial evic- 
tion by the lessor excuses the tenant from 
a payment of the whole rent. Dyatt v. Pen- 
dleton (N. Y.) 8 Cow. 727, 730. 


As sums due. 


“Rents,” as used in an administrator’s 
bond conditioned that he would well and 
truly make a proper distribution of any sur- 
plus money, effects, and rents which may 
come to him, or any one for him, by color of 
his office, means rents which belonged to the 
intestate, and not the rents of land leased by 
the administrator and collected by him after 
the death of the intestate. Wilson v. Un- 
selt’s Adin’r, 75 Ky. (12 Bush) 215, 219. 


Exception distinguished. 


A rent cannot be part of the profits de- 
mised, as the herbage or vesture of the land; 
for that would be an exception out of the 


title to the rent is founded upon this: that grant, and not a rent reserved. Moulton v. 


the land demised is enjoyed by the tenant 
during the term included in the contract; 


for the tenant can make no return for a thing | 
If, therefore, the tenant be de- | 
prived of the thing let the obligation to pay 


he has not.“ 


Robinson, 27 N. H. (7 Fost.) 550, 554. 


Land presupposed. 


The existence of rent presupposes land, 
and a possible usufruct. Coogan v. Parker, 


the rent ceases; for the obligation has its 2 S. C. (2 Rich.) 255, 266, 16 Am. Rep. 659. 


force only from the consideration which was | 


the enjoyment of the thing demised. Wayne 
v. Lapp, 36 Atl. 723, 180 Pa. 278. 


Rent is a sum stipulated to be paid for 
the actual use and enjoyment of another’s 
land, and is supposed to come out of the prof- 
its of the estate. The actual enjoyment of 
the land is the consideration for the rent 
which is to be paid. Marsh v. Butterworth, 
4 Mich. 575, 577. 


Rent is compensation for the use of land, 
and what the tenant pays rent for is quiet 
possession or beneficial enjoyment. When, 
therefore, the use or possession ceases, the 
consideration for the payment ceases. Grom- 
mes v. St. Paul Trust Co., 35 N. E. 820, 821, 
147 III. 634, 37 Am. St. Rep. 248. g 


Rent is the compensation for the use and 
enjoyment of the thing rented, and is ordi- 
harily demandable, whether the tenant ac- 
tually enjoy the use and possession of the 
subject of the rent or not, unless the failure 
is due to some fault of the lessor. Lamson | 
Consol. Store Service Co. v. Bowland (U. S.) 
114 Fed. 639, 641, 52 C. C. A. 335. 


Rent is something given by way of ret- 
ribution to the lessor for the land leased by 
him to the tenant, and cousequently the les- 
sor's title to the rent is founded on the fact 
that the land leased is enjoyed by the tenant 
during the term included in the contract; 
for a tenant can make no return for a thing 
he has not. Legal eviction of a tenant by a 
third person, therefore, excuses the payment | 
of rent. So in eviction by the lessor, and if 
the eviction be partial by a third person, the | 


, retribution for the use. 


Rent is defined to be“a yearly profit in 
The existence of a 
rent, therefore, presupposes land, and a pos- 
sible usufruct; for there can be no just de- 
mand for retribution or compensation for 
that which does not exist. An agreement to 
pay rent, whether a simple contract or a 
covenant in form, is controlled by the nature 
of rent. Taylor v. Hart, 18 South. 546, 549, 
73 Miss. 22, 30 L. R. A. 716. 


Fired sum implied. 


Rent is defined as the right to the pe- 
riodical receipt of money or money’s worth 
in respect of land held in possession, rever- 
sion, or remainder by him from whom the 
payment is due. 2 Washb. Real Prop. (Sth 
Ed.) 284. This definition implies a fixed 
sum, or property amounting to a fixed sum, 
to be paid at stated times. A rent is re- 
garded as an interest or estate in land 
which may be the subject of a grant, and 
which may be created in fee, for life, or 
for years. If it be in fee, or fee tail, it is 
subject to the incidents of curtesy and 
dower. Dodge v. Hogan, 31 Atl. 268, 269, 
19 R. I. 4. 


Rent is the return, whether of money, 
services, or specitied property, which the 
tenant makes to the landlord as compensa- 
tion for the use of the premises. It is rot 
necessary that it should be a great sum. 
The word “rent,” in Gen. St. c. 46, § 25, by 
which the plaintiff’s right of recovery of 
rents before a justice of the peace is limited 
to $30, does not necessarily mean the rents 
stipulated in the lease. Under this section, 
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and under section 27 of the same chapter, 
requiring a defendant, on appealing a case 
to the county court, to give security “to pay 
all the rent then due, and all the intervening 
rent, damages, and costs,” the plaintiff is 
not restricted, in an action to recover pos- 
session of the premises against one hold- 
ing over the same after the expiration of 
his lease, to a recovery computed at the rate 
of the rent reserved in the defendant’s lease, 
but may recover a fair and reasonable com- 
pensation for the use of the premises during 
the time of their detention. Baldwin v. 
Skeels, 51 Vt. 121, 124. 


Payment for franchise. 


In its strict sense the word “rent” can 
be applied only to lands and tenements cor- 
poreal, and it would not apply to a fran- 
chise. The word, in the charter of the city 
of Laredo, by which it was “authorized and 
empowered to establish ferries across the 
Rio Grande, and fix the rates, fees, and 
rents therefor,” is not used in such a re- 
stricted sense, but means that the city shall 
have the power to fix the sum which shall 
be paid, not only for the use of the land on 
or contiguous to which ferries are establish- 
ed, but also the sum which shall be paid for 
the appurtenances to the ferry and the fran- 
chise of operating one or more. Macdonell 
v. International & G. N. Ry. Co., 60 Tex. 
590, 595. 


As hire. 


Rent is a profit out of lands and tene- 
ments, and to rent is to grant the right to 
occupy lands, paying a certain sum there- 
for. While in a loose way “renting” may be 
used for “hiring.” it certainly would be ex- 
tending the meaning of the word as used in 
the New York civil damage act (Laws 1873, e. 
643), providing that any person “owning or 
renting or permitting the occupation of any 
building or premises, and having knowledge 
that intoxicating liquors are to be sold there- 
in,” shall be liable “for damages sustained 
in means of support by any wife, child,” ete., 
“of a person to whom such liquors are sold, 
by reason of the sale,” to make it applicable 
to vessels. Rouse v. Catskill & N. Y. Steam- 
boat Co., 13 N. X. Supp. 126, 128, 59 Hun, 
80. 


Payment for improvements. 


“Rent,” as used in a contract by a land- 
lord, who had demised premises for a term 
of years at a certain sum per year, by which 
he agreed with his tenant to lay out a cer- 
tain sum in making improvements upon the 
premises, the tenant undertaking to pay an 
increased rent of a certain sum per year 
during the remainder of the term, does not 
mean rent in the legal sense and under- 
standing of the word “rent,” but is merely 
a personal contract to pay the additional 
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sum per year. Donellan v. Read, 3 Barn 
& Adol. 899, 905. 


A stipulation in a coal lease for the re- 
payment of an improvement fund by “an 
additional rent of ten cents per ton on ail 
coal taken out” is a provision for the repay- 
ment of a Joan merely, and the amount due 
thereunder is not ‘‘rent,” properly so called. 
Miners’ Bank of Pottsville y. Heilner, 47 Pa. 
(11 Wright) 452, 459. 


As income. 
See Income.“ 


As an incident to land. 


An assignment of rent must be in writ- 
ing under the statute of frauds, rent being 
an incident to the ownership of real estate. 
King v. Kaiser, 3 Misc. Rep. 523, 524, 23 N. 
X. Supp. 21. 


Rent is defined as a certain profit is- 
suing yearly out of land. Rent arrear is a 
chose in action, and would be taxable as a 
credit; but rent to become due is a part of 
the land, is an incident to it, and passes 
as such to a grantee by a grant of the land.” 
Scully v. People, 104 III. 349, 351. 


Rent is a “right to a certain profit issu- 
ing periodically out of land. The rent of 
land is incident to it, a right connected with 
it, and is not a part of the land. The res- 
ervation, in order to come within the defini- 
tion of rent, must be a profit, whether in 
labor, provisions, part of the annual product, 
money, or other things.“ Hayden v. McMil- 
lan, 23 S. W. 430, 432, 4 Tex. Civ. App. 479 
(eiting 2 Minor, Inst. p. 32). 


Payment under indefinite oral con- 
tract. 

In a Massachusetts case it is said that 
by statute, as well as by usage, in this com- 
monwealth, the word “rent” may include the 
compensation to be paid for the occupation 
of the land by a tenant, whether he holds 
under a written lease, or at will, or at suf- 
ferance, and whether the amount to be paid 
has been defined by agreement of the par 
ties or has been left indefinite. Kites v. 
Church, 8 N. E. 743, 745, 142 Mass. 586. 


As rent of inheritance. 


“Rent,” as used in St. 3 & 4 Wm. IV, e. 
27, § 2, providing that no person shall make 
an entry or distress, or bring an action to 
recover any land or rent, but within 20 years 
next after the time at which the right to 
make such entry or distress, or to bring such 
action, shall have first accrued, means rent 
of inheritance, and does not mean rent re- 
served by a lease, for example, or rent in 
the common and ordinary form of a render 
of rent for property. Dean of Ely v. Bliss, 
19 Eng. Law & Eq. 190, 197. 
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As issues. 


In a will by which a husband devised 
to trustees certain property, to collect the 
income, issues, and profits thereof, and, after 
paying all necessary expenses and repairs, 
pay the income to his wife, the omission of 
the word “rents” in the gift to the life ten- 
ant has no special signification, for the rea- 
son that “income, issues, and profits“ in- 
clude the rents of the whole estate. The 
word “issues” is an apt term to indicate the 
rents and profits derived from realty. Ap- 
peal of Lindley (Pa.) 40 Leg. Int. 303; Ap- 
peal of Perot, Id. 


Royalty for mining privilege. 

“Rent” is an annual profit issuing year- 
ly out of lands and tenements. A contract 
provided that the party of the first part 
leased a tract of land to the party of the 
second part, and that the party of the sec- 
ond part should have the exclusive right to 
mine and sell all the coal in the tract, and 
that he should open the mines, etc., and pay 
a royalty of a certain amount per ton. Such 
royalty could not in any sense be consider- 
ed rent, nor could the contract be considered 


a lease. It was a sale of a portion of the 
real estate. Appeal of Duff (Pa.) 14 Atl. 364, 
367. 


Rent has been defined to be a certain 
profit issuing yearly out of lands and ten- 
ements. An agreement whereby a party 
had the exclusive right to mine coal under 
certain land for 20 years, unless the coal 
should give out, and to use in connection 
with the mine 5 acres of the surface of the 
land to erect buildings thereon, and to build 
and operate railroads and flow water there 
over, for a certain royalty per ton of coal 
mined, not to fall below a fixed amount per 
annum, payable as rent for all the priv- 
ileges, created the relation of landlord and 
tenant, within Code 1873, § 2017, giving a 
landlord a lien for rent. Lacey v. New- 
comb, 63 N. W. 704, 706, 95 Iowa, 287. 


As profits. 


The word “profits,” as used in the phrase 
“rents, issues, and profits,“ is synonymous 
with “rents.” In re Vedder, 15 N. X. Supp. 
798, 805, 2 Con. Sur. 548, 561. 


“Rents,” as used in Act April 8, 1801 
(1 Kent & R. St. p. 562), declaring that the 
people will not sue for lands by reason of 
any right or title of the people to the same 
which shall not have accrued within the 
space of 40 years, unless the people or those 
under whom they claim shall have received 
the rents and profits, is equivalent to the 
term “profits,” though rent is a tribute which 
issues out of land as a part of its actual or 
supposed profits, and the word profits“ 
means yearly profits. People v. Van Rens- 
selaer (N. Y.) 8 Barb. 189, 199 (citing Ivy v. 
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Gilbert, 2 P. Wms. 13, 2 Ves. Jr. 480, 1 Atk. 
506). 


The rent of land or buildings is such a 
sum as may be paid and realized from their 
occupation by tenants, and is fixed and cer- 
tain; while profits are the result of trade, 
which is fluctuating and uncertain, and de- 
pendent on skill, care, and the nature and 
amount of the business transacted. Ben- 
nett v. Austin, 81 N. Y. 308, 319. 


Payments by tenant at will or at suf- 
ferance. 

According to usage in Massachusetts 
the word “rent” applies as well to payments 
made by a tenant at will or at sufferance 
as to those made by a tenant for years. 
Rice v. Loomis, 1 N. E. 548, 139 Mass. 302. 


Taxes, insurance, etc. 


The character of rent,“ which is a cer- 
tain yearly return, reserved to the landlord 
in money, or coin, or services, for the en- 
joyment of the freehold, does not embrace 
taxes. Garner v. Hannah, 18 N. T. Super. 
Ct. (6 Duer) 262, 266. 


Under Code, § 2256, giving a dispossessed 
tenant the right to redeem the demised prem- 
ises on paying or tendering to the landlord 
the rent in arrears, and the costs and char- 
ges incurred, the term “rent” does not in- 
clude taxes, insurance, and cost of repairs, 
although the covenants of the lease require 
the tenant to pny them. The term “rent,” 
when used in relation to summary proceed- 
ings, has a limited meaning, and does not 
import the entire consideration which the 
tenant pays to the landlord for the use of 
the demised premises, whether directly, as 
rent proper, or indirectly for his benefit, in 
the form of taxes and assessments. Bien v. 
Bixby, 41 N. X. Supp. 433, 435, 18 Mise. Rep. 
415. 


The term “rent,” in its largest signi- 
fication, may mean all the property issuing 
yearly out of the lands in return for their 
use; but it does not ordinarily include taxes, 
which are generally paid under a separate 
covenant. Schuricht v. Broadwell, 4 Mo. 
App. 160, 161. 


As value of use and occupation. 


The word “rent,” as used in Laws 1849, 
c. 193, authorizing an appeal from judgments 
in certain cases, is to be construed as mean- 
ing, when the proceedings are between a 
judgment debtor and the purchaser of land 
on execution, the value of the use and oc- 
cupation. Spraker y. Cook, 16 N. Y. 567, 
568. 
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RENT CHARGE. 


A rent charge is a burden imposed on 
and issuing out of lands. Wagstaff v. Low- 
erre (N. Y.) 23 Barb. 209, 217. 


RENT CHARGE — 


A rent charge was a holding under 
a lease containing a clause reserving the 
right to distrain. Herr v. Jolinson, 18 Pac. 
342, 343, 11 Colo. 398. 


“Rent charge’ is where a man seised 
of lands grants by a deed poll or indenture 
a yearly rent to issue out of the same land 
in fee, in tail, for life, or for years, with a 
clause of distress, because the lands are 
charged with the distress by the express 
grant or provision of the parties, which 
otherwise they would not be; and hence a 
“rent. charge” is any rent granted out of 
lands by deed with a clause of distress. 
Horner v. Dellinger (U. S.) 18 Fed. 495, 499. 


A yearly rent, issuing out of land held 
by another in fee with a clause of distress, 
is a “rent charge.“ because the lands are 
charged with a distress by the express grant 
or provision of the parties. Main v. Feath- 
ers (N. Y.) 21 Barb. 646, 648. 


“Rent charge” is where the owner of 
the rept has uo future interest or reversion 
expectant in the land, as where a man by 
deed makes over his whole estate in fee 
simple, with a certain rent payable thereout, 
and adds a clause of distress. People y. 
Ifaskins (N. X.) 7 Wend. 463, 467. 


A rent charge arises where “a man, by 
deed indented at this day, maketh a feoff- 
ment in fee, and by the same indenture re- 
serveth to him and to his heirs a certain 
rent, and that if the rent be behind it shall 
be lawful for him and his heirs to distrain,“ 
because “such lands or tenements are char- 
ced with such distress by force of the writ- 
ing only, and not of common right.” Co. 
Litt. $ 217. 


An annual rent, reserved by deed with a 
clause of distress upon a grant in fee, is 
valid as a rent charge, notwithstanding there 
is no reversion in the person entitled to it. 
Such rent is a hereditament, descendible and 
devisuble forever. Van Rensselaer v. Hays, 
19 N. X. 68, 76, 75 Am. Dec. 278. 


Where the right of distress was reserv- 
ed or given with the rent, the payment 
might be enforced by distress of the case of 
any one in possession under the grantee. 
Such a rent was termed a rent charge. 
Rochester Lodge, No. 21, A. F. & A. M. v. 
Graham, 65 Minn, 457, 460, 68 N. W. 79, 80, 
37 L. R. A. 404. 


A “rent charge,“ strictly speaking, arises 
where a man, being seiscd in fee of lands, 
grants a rent in fee or for life out of them, 
with a power to the grantee to distrain; and 
since the passage of the statute quia emp- 
tores terrarum of 18 Edw. I, if the owner of 
lands in fee makes a feoffment of them in 
fee, reserving a rent to be paid to himself 
and his heirs, with the right of distress, it 
has been considered in England a “rent 
charge” also. Nevertheless, these rents dif- 
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fer from each other; the payment of the 
first being founded on a consideration ac 
tually paid to the grantor of the land at or 
before the time of granting the rent charge. 
The rent is not extinguished, but must be 
paid, though the title of the grantor to the 
land upon which it is charged proved de- 
fective, and he is evicted by title paramount. 
But in the second case the continuance of 
the rent and the payment of it depend en- 
tirely on the right of the grantee to the 
future enjoyment of the land under the 
title conveyed to him by the grantor, to 
whom the rent is to be paid, so that if the 
grantee of the land, his heirs or assigns, be 
evicted by any one having a title paramount, 
the rent ccases and becomes extinct. The 
latter bears a strong analogy to a grant of 
land from A. to B., his heirs and assigns. 
under a certain annual rent payable forever 
to the grantor and his heirs, which in this 
country is designated as a “ground rent.“ 
Franciscus v. Reigart (Pa.) 4 Watts, 98, 116. 


“Rent charge” is any rent granted out 
of lands by deed with a clause of distress, 
whence it derives its name, because the land 
is charged with distress by the express pro- 
vision of the parties, which it would not 
otherwise be. 1 Crabb, Real Prop. 44; Law 
Library (8d Series) 129. See, also, Cornet’ - 
v. Lamb (N. Y.) 2 Cow. 659; People v. Has- 
kins (N. X.) 7 Wend. 464; Van Rensselaer 
v. Hays, 19 N. Y. 68, 75 Am. Dec. 278; Far- 
ley v. Craig, 11 N. J. Law (6 Halst.) 262. It 
is a rule of the common law that a rent 
charge, being an entire thing. and Issuing 
out of every part of the estate, cannot be 
apportioned. It is entire and indivisible, 80 
that, if any part of the land out of which 
a rent charge issued is released from the 
charge by the owner of the rent, either by 
an express deed of release or virtually by 
his purchasing part of the land, all the rest 
of the land will enjoy the same benefit, and 
be released also. Horner v. Dellinger (U. S.) 
18 Fed. 495. 


“Rent charge” arises where a man, be- 
ing seised of lands, made a gift in tail by 
deed indented, or by deed poll, the remainder 
over in fee, or a lense for life, with such 
remainder over, or a feoffment in fee, and 
by the same deed reserved to himself and 
his heirs a certain rent, and that, if the 
rent should be unpaid, he and his heirs 
might distrain, or where, being so selsed. 
he granted a rent in fee or for life out of 
the lands, with a power to the grantee to 
distrain. Rent so reserved or granted was 4 
rent charge, because the lands were charged 
with such distress by force of the deed only. 
and not of common right. Van Rensselaer 
v. Jewett, 2 N. X. (2 Comst.) 141, 151. 


Annuity distinguished. 


An annuity is a yearly sum of money 
granted by one party to another in fee, for 


RENT IN ARREAR 


life, or for years, charging the person of the 
grantor only; while a rent charge is a bur- 
den imposed on and issuing out of lands. 
Wagstaff v. Lowerre (N. X.) 23 Barb. 209, 
216. 


RENT IN ARREAR. 


Rent in arrear is a chose in action, and 
does not pass by a conveyance of the re- 
version. Damren v. American Light & Pow- 
er Co., 40 Atl. 63, 64, 91 Me. 334. 


RENT OF NOT LESS THAN FIFTY 
POUNDS. 


A tenant who holds under two different 
landlords two different sets of premises, the 
rent of each being less than £50 a year, 
though together they amount to more than 
that sum, will not be deemed a tenant who 
pays a “yearly rent of not less than £50,” 
within St. 2 Wm. iv, c. 45, § 20, entitling 
those to vote who “shall be entitled either 
as lessee or assignee to any lands or tene- 
ments, whether of freebold or of any other 
tenure whatever, * * of tbe clear 
yearly value of not less than £10 over and 
above all rents and charges payable out of 
or in respect of the same.“ Gadsby v. Bar- 
row, 7 Man. & G. 21, 27. 


RENT SECK. , 


“Rent seck” is a rent reserved by deed, 
but without any clause of distress. People 
v. Haskins (N. X.) 7 Wend. 463, 467. 


“Rent seck” is the same as “Trent 
charge”—i. e., a rent reserved where the 
landiord has no reversionary interests—ex- 
cept that there is no right to distrain re- 
served. Cornell v. Lamb (N. X.) 2 Cow. 652, 
609. 


“Rent seck” arose where a man had 
granted a rent by deed without a clause of 
distress; and for this rent, if in arrear, 
there was no distress at the common law. 
Van Rensselaer v. Jewett, 2 N. Y. (2 Comst.) 
141, 151. 


“Rent seck,” or “barren rent,“ is in 
effect nothing more than a rent for the re- 
covery of which no power of distress is 
given, either by rule of the common law or 
by agreement of the parties. Wallace v. 
Harmstad, 44 Pa. (8 Wright) 492, 501. 


Where no right of distress was reserv- 
ed in a lease, there was no remedy for its 
collection, except the personal liability of 
him who made the covenant to pay rent. 
This was termed a “rent seck.” Rochester 
Lodge, No. 21, A. F. & A. M., v. Graham, 
65 Minn 457, 460, 68 N. W. 79, 37 L. R. A. 
404. 
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RENT SERVICE. 


“Rent service” is not a debt, and a cove- 
nant to pay it is not a covenant to pay a 
debt; but it is a security for the perform- 
ance of a collateral act. The annual pay- 
ments spring into existence, and for the first 
time become debts, when they are demanda- 
ble. A ground rent coming due after the 
discharge of a debtor as a bankrupt is not 
extinguished by the certificate of his dis- 
charge. Bosler v. Kuhn (Pa.) 8 Watts & S. 
183, 186. 


A rent service arose where the tenant 
held by fealty or homage, as well as a cer- 
tain rent. Herr v. Johnson, 18 Pac. 342, 343, 
11 Colo. 393. 


“Rent service,“ says Littleton, “is where 
the tenant holdeth the land of bis lord by 
a fealty and certain rent, or by other serv- 
ices and certain rent.” Ingersoll v. Ser- 
geant (Pa.) 1 Whart. 337, 347. 


Rent service was the only kind of rent 
originally Known to the common law; and 
a right of distress was inseparably incident 
to it so long as it was payable to the lord 
who was entitled to the fealty. It was call- 
ed “rent service,” because it was given as 
compensation tor military or other service, 
for which the land was originally liable. 
Wallace v. Harmstad, 44 Pa. (8 Wright) 492. 
501. 


Rent service is defined to be where 
the tenant holdeth his land of his lord by 
fealty and certain rent, or by homage, fealty 
and certain rent, or by other services and 
certain rent.” Co. Litt. § 213. Where a 
lessee surrenders a part of the land to the 
lessor, the rent for the remainder is not ex- 
tinguished, but apportioned. Ehrman v. 
Mayer, 57 Md. 612, 622. 


Rent service arose where the tenant 
held his land by fealty and certain rent, 
or by a certain rent, together with homage, 
fealty, or other services. It was called “rent 
service,” because it had some corporal serv- 
ice, as fealty, at least. belonging to it (Co. 
Litt. § 215); and to this rent distress was 
incident, provided that the reversion were 
in the landlord or lessor making the distress. 
Van Rensselaer v. Jewett, 2 N. X. (2 Comst.) 
141, 151; Cornell v. Lamb (N. Y.) 2 Cow. 
652, 659. 


RENTAL. 


The term “rental,” as defined by Web- 
ster, is “a sum total of rents; as an estate 
that yields a rental of $10,000 a year.” Fre- 
mont, E. & M. V. R. Co. v. Bates, 58 N. W. 
959, 963, 40 Neb. 381. 


Charge for use of streets by telegraph. 


The term “rental” is properly applied to 
the charge imposed by a city oma telegraph 


RENTAL 


company for the privilege of using the 
streets, alleys, and public places of the city, 
graduated by the amount of such use; for 
it is not a privilege or license tax, the amount 
paid not being graduated by the amount of 
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ice was produced, and in consequence the 
market of Baltimore, being almost bare of 


this commodity, was dependent for its sup- 
ply entirely upon the artificial product, or 


lee transported from points far north, with 


the business, nor a sum fixed for the priv- | freights that largely increased its cost. In 


{lege of doing business, but is more in the 
nature of a charge for the use of property 
belonging to the city. City of St. Louis v. 
Western Union Tel. Co., 13 Sup. Ct. 485, 487, 
148 U. S. 92, 87 L. Ed. 380. 


Royalty distinguished. 


“Royalties” are commonly understood as 
meaning something proportionate to the use 
of a patented device; in other words, a kind 
of excise. Bouv. Law Dict. In its more 
ordinary meaning it would not literally in- 
clude the shares of stock in a corporation 
for which an accounting is demanded. In 
some of its uses it is a broader word then 
“rentals,” and yet in other aspects “rentals” 
is a broader word than “royalties.” Rent- 
als, in their ordinary signification, are not 
limited, as royalties, in their ordinary sig- 
nification; that is, to something proportion- 
ate to the use of a patented device. West- 
ern Union Tel. Co. v. American Bell Tele- 
phone Co. (U. S.) 125 Fed. 342, 348, 60 C. O. 
A. 220. 


RENTAL AGENT. 


A mere rental agent is ordinarily one 
who rents premises and collects rents there- 
on, and in the absence of definite proof it 
cannot be said that such agent is in all re- 
spects, so far as the control of the property 
is concerned, the representative of the own- 
er. City of St. Paul v. Clark, 86 N. W. 893, 
804, 84 Minn. 138. 


RENTAL VALUE. 


The terms “rental value” and “value of 
the use” of the premises, means substan- 
tially the same thing. Alexander v. Bishop, 
13 N. W. 714, 717, 59 Iowa, 572. 


The term “rental value,” as applied to 
realty, is but another form of saying the 
value of the use, and means simply the value 
of the use of the land for any purpose for 
which it is adapted in the hands of a pru- 
dent and discreet occupant upon a judicious 
system of husbandry. Nelson v. Minneapo- 
lis & St. L. Ry. Co., 42 N. W. 788, 789, 41 
Minn. 131. 


The term “rental value” of an article 
is said in Wood v. State, 66 Md. 61, 67, 5 
Atl. 476, to be the value and use of the same. 
If, therefore, the cost of working a machine 
remains the same, its rental value must nec- 
essarily vary from time to time, as it is more 
or less available for existing needs. 


instance, the summer of 1890 was preceded | 
by a winter so mild that but little natural 


fact, during the summer of that year, the 
price of ice in that market arose to a figure 
at least double that which is usual in or- 
dinary seasons. If the hire of an article 
depends not only upon its cost, but upon its 
capacity to supply an existing demand, it is 
not unreasonable to conclude that an ice 
machine in the city of Baltimore in the 
summer of 1890 was more valuable than in 
an ordinary year, and its rental value cor- 
respondingly greater; and this would be so, 
not upon the basis of speculative profits that 
might possibly be made from its use, but 
because, as a business proposition, the pe- 
culiar conditions of the market had created 
an unusual demand for such machinery 
growing out of its capacity to produce on 
profitable terms a commodity of such high 
price, and so essential to the health, com- 
fort, and convenience of the people. It isa 
fact that cannot be controverted that, though 
the hire of an article of personal property 
for a series of years may be estimated upon 
an average at a given sum, yet, by reason 
of the existence of peculiar circumstances, 
an unusual demand for the use for which it 
is available will sometimes arise, and when 
such exists, there will be an increase in the 
sum for which it can be hired. Maryland 
Ice Co. v. Arctic Ice Machine Mfg. Co., 29 
Atl. 69, 70, 79 Md. 103. 


Rental value or hire of a saw mill with 
a known capacity is the value of the use 
of the same. Wood y, State, 5 Atl. 476, 478, 
66 Md. 61. 


RENTED. 


“Rented,” as used in Rey. St. § 1038, 
subd. 3, providing that the parsonages, wheth- 
er of local churches or districts, whether oc- 
cupied by the pastor permanently or rented 
for his benefit, shall be exempt from taxa- 
tion, according to its common and authorized 
use, refers as well to the act of a lessee as 
to that of a lessor. The lessor rents land 
to the lessee; the lessee rents land of the 
lessor. The word “rented” may mean a rent- 
ing of a parsonage by a church association 
as lessee, as well as a renting to a lessee by 
the association of a parsonage owned by it. 
“Rented” is, or at least may be, a word of 
broader signification than “leased,” which is 
an act that cannot be done by the lessee, but 
by the lessor only. Gray v. La Fayette Coun- 
ty, 27 N. W. 311, 65 Wis. 567. 


The word “rented,” aside from the quali- 


For fication of it by words with which it stands 


connected, naturally means that the tenant 
to whom the property is rented has the ex- 


RENTED 


clusive possession for the time. Noyes v. 
Stillman, 24 Conn. 15, 24. 


“The word ‘rented’ may be used in two 
senses. It ts said that a landlord rented his 
lands to his tenant, and with almost equal 
propriety it may be said that the tenant rent- 
ed an estate from his landlord.” Zink v. 
Grant, 25 Ohio St. 352, 354. 


RENTS AND PROFITS. 
All rents and profits, see All.“ 


“Rents and profits of real estate mean 
the sum annually yielded by the same.” In 


re Vedder’s Will, 15 N. Y. Supp. 798, 805, | 


Con. Sur. 548. 


Generally speaking, the interpretation of 
the words “rents and profits” of land or es- 
tate is “annua! rents and profits.” Delaney v. 
Van Aulen, 84 N. Y. 16, 19. 


“Rents and profits,” as applied to real 
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recticn to sell. Schermerhorne v. Schermer- 
horne (N. Y.) 6 Johns. Ch. 70, 73. 


A devis«-of the rents and profits of land 
passes the land itself. It has the same ef- 
fect as a devise of the land. The “rents and 
profits” of din estate, the “income,” or the 
“net income ” of it, are all equivalent expres- 
sions. Ne,“ is a term used among mer- 
chants to cesignate the quantity, amount, or 
value of an article or a commodity after all 
tare and charges are deducted. The income 
of an estate means nothing more than the 
profit it will yield after deducting the char- 
ges of management or the rent which muy be 
obtained for the use of it. Andrews v. Boyd, 
5 Me. (5 Greenl.) 199, 202. 


It is well settled that in an action to 
recover mesne profits the plaintiff must show 
in the best way he can what those profits 
are, and there are two modes of doing so, 
to either of which he may resort. He may 

either prove the profits actually received, or 
the annual rental value of the land. West v. 


estate, means the sum annually yielded by Hughes (Md.) 1 Har. & J. 574, 576, 2 Am. 


the same. In re Vedder, 2 Con. Sur. 548, 561, 
15 N. Y. Supp. 798. 


The words rents and profits,“ in a de- 
vise, may be so construed as to authorize a 
sale of land, when necessary, to raise a sum 
so a8 to effect the object of testator, as where 
testator devises all of his estate to his wife 
for life, and after her death to his son in 
fee, on condition that he shall comfortably 
maintain a daughter of testator during life; 
and therefore, if the son fails to maintain 
the daughter, then tbe executors are author- 
ized to take possession of the land, “and 
lease, or by any other means, out of the prof- 
its therefrom arising, support and maintain” 
the daughter. The words rents and profits” 
include the whole estate. The word ‘prof- 
its’ ” says Sir Thomas Plumer in Allan v. 
Backhouse, 2 Ves. & B. 65, “does ex vi ter- 
mini include the whole interest,” as a devise 
of the profits would pass the land itself; 
and it was held in that case that the words 
“rents and profits” extended beyond their 
natural meaning by a technical, artificial, but 
liberal, construction, established by a long 
train of decisions, and were held to mean, 
not merely only rents and profits, but a mort- 
gage and sale, when the same was necessary 
to raise a gross sum and thereby effect the 
testator’s object. This extension of the word 
“profits” is supported by a series of authori- 
ties from the case of Backhouse v. Middle- 
ton, as early as 22 Car. II (1 Ch. Cas. 173), 
down to the present time. Lord Hardwicke 
observed that, if there be no other words to 
restrain the meaning of “rents and profits” 
and confine them to the receipt of rents and 
profits as they accrue, the ~ourt, to obtain 
the end which the party intended by raising 
the money, has by the liberal construction 
of the words taken them to amount to a di- 
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Dec. 539; Mitchell v. Mitchell, 10 Md. 234. 
The latter is the mode usually adopted. 
Where there is occupation of a farm or land 
used only for agricultural purposes, and the 
income and profits are of necessity the prod- 
uce of the soil, the owner may have an ac- 
count of the proceeds of the crops and other 
products sold or raised thereon, deducting the 
expense of cultivation. These are necessarily 
rents and profits in such cases; but even 
| there it is more usual to arrive at the same 
result by charging the occupier, as tenant, 
with a fair annual money rent. McLaughlin 
v. Barnum, 31 Md. 452. But the proprietor 
of city lots, with improvements upon them, 
can only derive therefrom, as owner, a fair 
occupation rent for the purposes for which 
the premises are adapted. This constitutes 
the “rents and profits,” in the legal sense 
of the term, of such property, and is all the 
owner can justly claim in this shape from 
the occupier. Worthington v. Hiss, 16 Atl. 
534, 536, 70 Md. 172, 


RENTS, ISSUES, AND PROFITS. 
Increase of live stock. 


Under a statute providing that either a 
husband or wife may hold separate property 
acquired by gift, devise, or descent, with the 
“rents, issues, and profits” thereof, cattle giv- 
en to a wife as her separate property, to- 
gether with the increase thereof, belong to 
her separate estate. Harris v. Van De Van- 
ter, 50 Pac. 50, 17 Wash. 489. 


Land included. 
“It is well settled as a general rule of 


law that the devise of the rents, issues. and 
profits of land is equivalent to a devise af 
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the land itself.” 
Pa. 220, 224. 


In re France's Estate, 75 


4 
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As net income. ö ‘ 


A testator devised all his eal and per- 
sonal estate to his only son J.,to hold the 
same in trust for J.’s children. The will re- 
quired that the son should be “ eld respon- 
sible and legally bound to his children for 
the ‘rents, issues, and profits’ of ‘tie estate 
devised to him,” etc. Held, that the pbrase 
“rents, issues, and profits“ should be con- 
strued to mean such income as arises after 
the taxes, as well as the necessary expenses 
of cultivating the farm and managing the 
trust, were paid. Burroughs v. Gaither, 7 
Atl. 243, 251, 66 Md. 171. ; 


Products of land. 
“Rents, issues, and profits,” as used ix 


Comp. St. p. 403, § 15, providing that the 


rents, issues, and profits of the real estate 
of any married woman and the interest of the 
husband in her right in any real estate shali 
during coverture be exempt from attachment 
or levy of execution for the sole debt of the 
husband, cannot be construed to include an- 
nual products of the wife’s land. The words 
have no very marked fitness to express the 
yearly products of land, which are the joint 
results of labor and the use of the land. 
Rents, issues, and profits more commonly sig- 
nify a chattel real interest in land, a kind 
of estate growing out of the land for life or 
years, producing an annual or other rent. 
Rents, issues, and profits apply only to net 
profits, and such as are of the nature of rent, 
which is. as every one understands, a “redi- 
tus” or return by some one holding the land 
of another for which he owes such return. 
Bruce v. Thompson, 26 Vt. 741, 746. 


RENUNCIATION. 


Renunciation, as executor, is an act 
whereby a person named in a will as execu- 
tor declines to take on himself the burden 
of that office. The act is therefore predicated 
of an existing office. In re Maxwell, 3 N. J. 
Eq. (2 H. W. Green) 611, 614. 


“Renunciation” is simply the giving up 
of a right; but, if the person who renounces 
chooses to withdraw his renunciation and to 
resume the exercise of his right before any 
rights inconsistent with his retraction have 
been acquired, there is no rule of law or eq- 
uity which would require him to persevere in 
his renunciation. Codding v. Newman (N. 
Y.) 3 Thomp. & C. 364, 365. 


To constitute a “renunciation of a trust” 
there must be an express rejection or a tacit 
refusal to act; for there can be no renuncia- 
tion where the trustee is ignorant of the ex- 
istence of the paper creating the trust. Read 
v. Robinson (Pa.) 6 Watts & S. 329, 333. 


REPAIR—REPAIRS 


Dereliction or renunciation properly re- 
quire both the intention to abandon and ex- 
ternal action to do so. The casting over- 
board of articles in a tempest to lighten a 
ship is not dereliction, as there is no inten- 
tion of abandoning the property in the case 
of salvage. Livermore v. White, 74 Me. 452, 
455, 43 Am. Rep. 600. 


A renunciation does not create a breach 
of a contract. There must be an adoption 
of the renunciation. Wells v. Hartford Ma- 
nilla Co. (Conn.) 55 Atl 599, 602. 


REORGANIZATION. 


“The term ‘reorganization’ is commonly 
applied to the formation of a new company 
by the creditors and shareholders of a cor- 
poration which is in financial difficulties, for 
the purpose of purchasing the company’s 
works and other property after the foreclo- 
| sure of a mortgage or judicial sale. The re- 
: sult of a transaction of this kind is to form 

a new corporation to carry on the business of 
the old -ompany upon a new basis, free from 
its debts and obligations, except to the ex- 
tent that they have been expressly assumed.“ 
Symmes v. Union Trust Co. (C. C.) 60 Fed. 
830, 870 (quoting Morawetz, Priv. Corp. § 
812). 
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See “Good Lepair’; “Necessary Re- 
pairs’; “Ordinary Repairs”; ‘“Sufii- 
cient Repair.” 

All repairs, see All.“ 

Keep in repair, see “Keep.” 


“Repair” means to mend, add to, or make 
over; restoration in a sound or good state 
after decay, waste, injury, or partial destruc- 
tion. Farraher v. City of Keokuk, 111 Iowa, 
310, 313, 82 N. W. 773; Martinez v. Thomp- 
son, 80 Tex. 568, 571, 16 S. W. 334, 335. 


Change of grade of street. 


A city charter, conferring the power to 
“repair and regulate” streets of the city upon 
the commissioners of highways, should be 
construed to mean that they had the power 
to change the grade of a street after it had 
once been established. Waddell v. City of 
New York (N. T.) 8 Barb. 95, 97. 


“Repair,” as used in St. 1786, e. 81, $ 1, 
providing that all highways within any town 
shall be kept in repair from time to time, 
that the same may be safe and convenient for 
travelers and for their horses, teams, carts, 
carriages, etc., means to replace or remake, 
to restore what has beer impaired or injured; 
and hence such word would not include the 
cutting down of the street to reduce the 
grade, which was so steep as to render it 
difficult to pass up and down the street with 
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carts and carriages. Callender v. Marsb, 18 
Mass. (1 Pick.) 418, 429. 


Where a road was in good repair, but 
was built at such a level that it was Hable 
temporarily to be flooded more or less with 
water, and the only way to avoid that trouble 
was to make a new roadbed about seven feet 
above the old one, involving a radical change 
of level, it was not the repair of an existing 
roadbed, within the statute providing that, 
if a town fails to keep a road in good repair, 
the county commissioners may order such re- 
pair. Appeal of Goodspeed, 53 Atl. 728, 729, 
75 Conn. 271. 


As construction. 


“Construct and repair,” as used in Act 
Nov. 18, 1883, § 8, giving the city of Olympia 
power to “construct and repair“ sidewalks, 
and to levy and collect a special tax or as- 
sessment on the lots fronting on such street 
sufficient to pay the expenses of construction 
of said sidewalks, construed as synonymous 
with the word “construction” as used in the 
statute. McNair v. Ostrander, 23 Pac. 414, 
415, 1 Wash. St. 110. 


Efficient maintenance required. 


The duty imposed on a railroad to keep 
its right of way fences in repair has been 
construed to require it to keep gates consti- 
tuting part of such fences securely closed. 
West v. Missouri Pac. Ry. Co., 26 Mo. App. 
344, 348. 


Existence of thing repaired implied. 


“Repair,” as defined by Webster, means 
to restore to a sound or good state after de- 
cay, injury, dilapidation, or partial destruc- 
tion, and the phrase “in good repair“ means 
in such state of reparation, and implies ex- 
istence of thing to be repaired. Gulf City St. 
Ry. & Real Estate Co. v. City of Galveston, 7 
8. W. 520, 521, 69 Tex. 660. 


Future repairs. 


Gen. Laws, c. 72, § 4, providing for an ap- 
portionment of the expense of “rebuilding 
or repairing a highway” in one town to other 
towns benefited thereby, fairly means keep- 
ing a highway in repair, in view of its con- 
tinuing interests and the continuing duty of 
the town benefited by it; and therefore “re- 
building or repairing” is not to be construed 
as limited to one point of time, but as in- 
cluding the future as well as the present. 
Town of Campton v. Town of Plymouth & 
Holderness, 8 Atl. 824, 825, 64 N. H. 304. 


As maintain. 


To repair means: to restore to a sound 
or good state after decay, injury, dilapida- 
tion, or partial destruction. Webst. Dict.; 
Guif City St. Ry. & Real Estate Co. v. City 
of Galveston, 69 Tex. 663, 7 S. W. 520; Pitts- 
burg & B. Pass. Ry. Co. v. City of Pittsburg, 
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80 Pa. 72, 76. The words “maintain” and 
“repair” practically mean one and the same 
thing. Verdin v. City of St. Louis (Mo.) 27 
S. W. 447, 451; Id, 33 S. W. 480, 494, 131 
Mo. 26. 


„Permission to repair” a dam in a navi- 
gable stream is to be construed as permis- 
sion to repair and maintain such dam at its 
legal height, and no liability is on the one 
granting such permission if the dam is ille 
gally maintained. Arpin v. Bowman, 53 N. 
W. 151, 83 Wis. 54. 


„Maintenance“ and “repair,” when ap- 
plied to a street, practically mean one and 
the same thing. To repair means to restore 
to a sound or good state after decay, injury, 
dilapidation, or partial destruction. Webst. 
Dict. The word “maintain” does not mean 
to provide or construct, but means to keep 
up, to keep from change, to preserve. Worcest. 
Dict. To hold or keep in any particular state 
or condition; to keep up. Webst. Dict. In 
Moon v. Durden, 2 Exch. 21, it was said: 
“The verb ‘to maintain’ signifies to support 
what has already been brought into exist- 
ence.” Barber-Asphalt Co. v. Hezel, 56 S. 
W. 449, 451, 155 Mo. 391, 48 L. R. A. 285. 


“Repairs,” as used in a city charter re- 
quiring contracts for making repairs on 
streets to be let to the lowest bidder, signi- 
fles the restoration of a street already de- 
fective from use and decay, and is not synon- 
ymous with “maintenance,” so as to render in- 
valid a provision of a paving contract provid- 
ing that the contractor shall pay the cost of 
maintenance of the streets paved; the re 
quirement of maintenance being imposed as 
a mere guaranty of the perfection of the work 
when completed and the duty to preserve 
from decay and ordinary use. Seaboard Nat. 
Bank v. Woesten, 48 S. W. 939, 944, 147 Mo. 
467, 48 L. R. A. 279. 


“Repair,” as used in a contract by which 
the plaintiff agreed to “repair and renew,“ 
so far as necessary, the gutter of a mill, 
only meant that the plaintiff was to make 
such repairs and renewals as were necessary. 
in order that the existing gutter should do 
all that it was capable of doing when in good 
condition, according to its original construc- 
tion, and did not require of the plaintiff that 
he build a new gutter of a different construc- 
tion, even though the original plan was de 
fective. Dwight v. Ludlow Mfg. Co., 128 
Mass. 280, 282. 8 


In a will directing the executor to col- 
lect the income of certain real estate, and, 
after paying the taxes, repairs, assessments, 
and insurance, to apply the remainder of the 
income to certain specified purposes, the term 
“repairs” included new roofing, new plumb- 
ing, and whatever was reasonably necessary 
to keep up the house. Steven’s Ex'rs v. Mil- 
nor, 24 N. J. Eq. (9 C. E. Green) 358, 373. 
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City of Pittsburg, 80 Pa. 72. To repair a 
building is to replace it as it was, or to re- 
store after injury or dilapidation. Douglass 
v. Commonwealth (Pa.) 2 Rawle, 262, 264 
The erection or maintenance of a guard rail, 
loose slat door, hurdle, or other device is not 
a matter of repair, falling upon the tenant, 
in the absence of an agreement to the con- 
trary. City of Reading v. Reiner, 31 Atl. 
357, 167 Pa. 41. 


The inherent power in the circuit court 
to order repairs for the courtroom is confined 
“Repair,” as used in Gen. St. c 44, g to repairs in the sense of the necessity out 
12, 14, 15, requiring a surveyor of highways of Which the power springs, and does not 
to disburse the whole sum allowed to him Inelude practically rebuilding the courthouse, 
for the repair of the highways within his or the construction of permanent improve- 


New or additional structure. 


“Repair,” as used in Pub. St. e. 34, § 5, 
providing that towns may appropriate money 
for repairing bridges, means a restoration to 
a sound state of what had gone into a de- 
cayed or dilapidated condition, or the better- 
ing of what had been destroyed in part. “Re- 
pair“ means to restore to its former condi- 
tion, not to change either the form or the 
material, so that building a new bridge is 
not a repair of the highway. State v. White, 
18 Atl. 179, 180, 16 R. I. 591. 


district, and authorizing him to repair the 


ways within his district so that the same 
shall be safe and convenient, when the town | 
neglects to vote a sufficient sum for such pur- | 
poses, does not mean to make a new thing, 

but to refit, make good, or restore an exist- 
ing one. The surveyor cannot make new 
structures and additions to the roads. Todd | 
v. Inhabitants of Rowley, 90 Mass. (8 Allen) 
51, 56. 


“Repair,” as used in Elliott's Supp. 3 
1193, empowering a county surveyor to levy 
assessments to keep public ditches in repair, 
by its own force and vigor repels the implica- 
tion that there is authority to construct new 
drains. Romack v. Hobbs (Ind.) 32 N. E. 307. 


“Altering, repalring. or ornamenting a 
building,” as used in the Illinois mechanic’s 
lien law, does not include putting a lightning 
rod on a house. Drew v. Mason, 81 III. 498, 
499, 25 Am. Rep. 288. 


“Repair a building“ means to replace it 
as it was, or to restore it after dilapidation; 
not to enlarge or elevate it, by raising it froin 
one to two or more stories, nor to extend its 
sides. Douglass v. Commonwealth (Pa.) 2 
Rawle, 262, 264. 


“Repair,” as used in a statute giving a 
mechanic’s lien for materials furnished and 
services rendered in the repair of any build- 
ing, will not be construed to include putting 
in certain fixed machinery for the manufac- 
ture of paper into a building erected for a 
paper mill. Rose v. Persee & Brooks Paper 
Works, 29 Conn. 256, 268. 


A lease providing that the premises 
should at all times be open to the inspection 
of the lessor or his agents, to applicants for 
purchase or lease, and for necessary repairs, 
means ordinary repairs, but does not include 
the substitution of one system of heating for 
another, or for a new heater, unless the old 
dne was worn out. Gulliver v. Fowler, 30 
Atl. 852, 854, 64 Conn. 556. 


“Repair” means to restore to sound and 
good condition after injury or partial de 
struction, Pittsburg & B. Pass. R. Co. v. 


ments, such as extensions and additions. 
White County Com’rs v. Gwin, 36 N. E. 237, 
244, 136 Ind. 562, 22 L. R. A. 402. 


A covenant to repair will not make a les- 
see Hable for the expense of laying a new 
floor. Soward v. Leggatt, 7 Car. & P. 613. 


The authority to repair public drains, 
given to the township trustees by Drainage 
Act 1883, § 7, does not authorize the enlarge- 
ment of the drains. Under authority to re 
pair there can be no enlargement and im- 
provement, except in so far as the work of 
repairing necessarily enlarges and improves. 
“Repair,” says the Supreme Court of Penn- 
sylvania, means to restore to a sound or 
good condition after injury or partial destruc- 
tion.” Weaver v. Templin, 14 N. E. 600, 602, 
113 Ind. 298 (citing Pittsburg & B. Pass. Ry. 
Co. v. City of Pittsburg, 80 Pa. 72). 


“Repairs,” as used in Sp. Acts 1883, c. 
348, authorizing the assessment of a sum to 
reimburse a town for money paid out for 
making repairs on school houses, does not in- 
clude building a schoolhouse. Carlton v. 
Newman, 1 Atl. 194, 199, 77 Me. 408. 


A covenant in a lease of a farm requir- 
ing the tenant to make repairs cannot be 
construed to require him to construct fences 
around lands not inclosed at the time of the 
execution of the lease. Hazlewood v. Pen- 
nybacker (Tex.) 50 S. W. 199, 202. 


As requiring repair of damage commit- 
ted by public enemy. 

A covenant in a lease of a house to deliv- 
er up the premises at the end of the term in 
good repair cannot be construed to require 
the tenant to repair a waste committed on 
the premises by an alien military force, who 
invades the city and takes possession of the 
premises during the term. Pollard v. Shaaf- 
fer (Pa.) 1 Dall. 210, 213, 1 L. Ed. 104, 1 Am. 
Dec. 239. 


As rebuilding. 
The word “repair” means to renew or 
restore an existing thing, not to make a new 
one. A covenant to repair ordinarily does 
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not bind the landlord to rebuild, though there 
are cases in which the word “repair,” aided 
by the context, has been held to mean re- 
build.” Where the contract requires the ten- 
ant to keep the premises in repair and re- 
turn them in the same condition as when 
received, or other language is employed 
showing an intention to make either party 
rebuild, such duty will be imposed, even 
though the word “rebuild” is not used. Mey- 
ers v. Myrrell, 57 Ga. 516. Usually, however, 
an agreement to repair would only include 
ordinary repairs, and the provision of Civ. 
Code 1895, § 3123, making landlords liable 
for repairs, does not require them to rebuild 
in case of the destruction of the tenement. 
Gaven v. Norcross, 43 8. E. 771, 772, 117 Ga. 
356. 

As used in reference to authority of an 
administrator to expend money for the re- 
pair of buildings belonging to the estate, re- 
pair’ extends to the erection of new build- 
ings, in cases where the building has been 
destroyed by fire, or damaged so as to be 
no longer available, and where a new build- 
ing could be paid for in a short time out of 
the rental. In re Freud's Estate, 63 Pac. 
1080, 1081, 181 Cal. 667, 82 Am. St. Rep. 
407. 


“Repair” ordinarily means to mend, to 
restore to a sound state what has been par- 
tially destroyed, to make good an existing 
thing, and as used in Civ. Code, § 3123, re- 
quiring a tenant to keep * è in re- 
pair” the leased premises, does not require 
him to replace a gin house entirely destroy- 
ed by fire. Mayer v. Morehead, 32 S. E. 349, 
350, 106 Ga. 434. 


“Repair,” as used in P. & L. Laws 1866, 
c. 474, providing that the work of construct- 
ing any crosswalk, culvert, or sewer, or the 
keeping in repair of cross-walks, sewers, 
streets, ete., after the same had been con- 
structed, graded, planked, or paved in a city, 
the expense thereof should be paid out of the 
road fund, refers to the ordinary repairs 
which are necessary to keep the street in a 
good condition, when there has been a par- 
tial waste or destruction of existing ma- 
terial, but does not import the rebuilding in 
case of total loss or destruction. Blount v. 
City of Janesville, 31 Wis. 648, 654. 


The word “repair,” as used in a lease 
stipulating that the lessee shall keep the leas- 
ed premises in good repair, is not used in 
any technical sense, but should receive its 
ordinary interpretation; and “to repair” as 
it is ordinarily used means to amend, not to 
make a new thing, but to refit, make good, 
or restore an existing thing. Therefore it 
does not include the rebuilding of buildings 
destroyed without the fault of the lessee. 
Wattles v. South Omaha Ice & Coal Co., 69 
N. W. 785, 787, 50 Neb. 251, 36 L. R. A. 424, 
81 Am. St. Rep. 554. 
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As used in a lease in which the lessce 
promises to keep the building in repair, the 
word “repair” will be held to mean amend, 
not to make a new thing, but to refit, make 
good, or restore an existing thing; and when 
we speak of repairing a thing, the very ex- 
pression presupposes something in existence 
to be repaired, and hence, where the building 
leased is destroyed, the lessee is not under 
obligations to rebuild under such a promise. 
Wattles v. South Omaha Ice & Coal Co., 
69 N. W. 785, 787, 50 Neb. 251, 36 L. R. A. 
424, 61 Am. St. Rep. 554 (eiting Todd v. In- 
habitants of Rowley, 90 Mass. [8 Allen] 51; 
Stevens’ Ex'rs v. Milnor, 24 N. J. Eq. [9 C. 
E. Green] 358). 


„Repair,“ as used in Rev. St. 1893, c. 
121, § 21, declaring that towns shall build 
and repair bridges at their expense over 
streams on roads on town lines, should be 
construed as including in its meaning to re- 
store or to renew, so that towns are bound 
to rebuild worn-out bridges. People v. High- 
way Com'rs of Towns of Dover and Ohio, 41 
N. E. 1105, 1107, 158 III. 197. 


The replacing of an old bridge by a new 
one is within the meaning of the word “re- 
pairs,“ and the cost of it was properly 
chargeable to the ordinary expense account 
of the company building the same. Hart- 
ford & N. H. R. Co. v. Grant (U. S.) 11 Fed. 
Cas. 699, 701. 


A covenant in a lease in which the lessee 
binds himself to keep the leased premises in 
repair, and to return them in as good condi- 
tion as when he received them, makes the 
lessee liable to rebuild buildings destroyed 
by fire. Abby v. Billups, 35 Miss. 618, 632, 
72 Am. Dec. 143. 


Plaintiff sold to defendants his timber 
on a certain tract of land, with the privilege 
of a quarter steam sawmill belonging to 
plaintiff on the premises for the purpose of 
manufacturing said timber. Defendants cov- 
enanted to put said sawmill in good repair, 
and the same so keep, and to deliver the 
same to plaintiff in reasonably good condi- 
tion and repair. Before the timber was 
sawed the mill was burned without defend- 
ants’ fault. The court held that the cove- 
nant to keep and deliver the mill in good re- 
pair required them to replace the mill or 
make it good. Hoy v. Holt, 91 Pa. 88, 90, 36 
Am. Rep. 659. 


A covenant in a lease to repair, uphold, 
and support, or to well and sutticiently re- 
pair, or to keep in repair and leave as found, 
or to repair and keep in repair, or to Keep 
in good repair, natural wear and tear ex- 
cepted, or to make all necessary repairs, or 
to deliver up in tenantable repair, or to de- 
liver up the premises in as good a condition 
as they now are, all impose upon the cov- 
enantor the duty of rebuilding or restoring 
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the premises destroyed or injured by the 
elements. Armstrong v. Maybee, 48 Pac. 
737, 738, 17 Wash. 24, 61 Am. St. Rep. 898. 


Reconstruct distinguished. 


See, also, “Reconstruct — Reconstruc- 
tion.” 
“Repair’ means to mend, add to, or 


make over, and differs from “reconstruct,” 
which means to construct again, or rebuild; 
to that, where a sidewalk was reconstruct- 
ed, rather than repaired, and such recon- 
struction, under a notice to the owner to 
repair or that the same shall be repaired by 
the city, does not authorize the city to recov- 
er for such reconstruction. Farraher v. City 
of Keokuk, 82 N. W. 773, 774, 111 Iowa, 310; 
State ex rel. Kansas City v. Corrigan Consol. 
St. Ry. Co., 5 Mo. 263, 55 Am. Rep. 361; 
Western Paving & Supply Co. v. Citizens' 
St. R. Co., 26 N. E. 188, 191, 128 Ind. 525, 
10 L. R. A. 770, 25 Am. St. Rep. 462. 


Repair is restoration to a sound, good, 
or complete state after decay, injury, dilap- 
idation, or partial destruction, and ft has 
such meaning in the rule that a purchaser 
may repair, but not reconstruct or repro- 
duce, a patented device or machine. Good- 
year Shoe Machinery Co. v. Jackson (U. 8.) 
112 Fed. 146, 150, 50 C. C. A. 159, 55 L. R. A. 
692. 


The use of a coupling head or knuckle, 
which is the peculiar and unique feature of a 
certain combination constituting an improv- 
ed car coupler, to supply the place of knuc- 
kles worn out or broken in actual use, 
amounts to a reconstruction, and not repairs. 
St. Louis Car Coupler Co. v. Shickle, Harri- 
son & Howard Iron Co. (U. S.) 70 Fed. 783, 
785. 


To repair a building means simply to 
reconstruct it to a sound condition. First 
Nat. Bank v. Sarlls, 28 N. E. 434, 437, 129 
Ind. 201, 18 L. R. A. 481, 28 Am. St. Rep. 185. 


Removal of building. 


Gen. St. e. 150, $ 1, giving a mechanic’s 
lien for labor or materials in the “erection, 
alteration, or repair“ of any building, cannot 
be construed to mean labor performed in the 
removal of a building from one place to an- 
other. Trask v. Searle, 121 Mass. 229, 230. 


As rendering suitable for use. 


“Repair,” as used in reference to the 
right of a grantee of a right of way to keep 
the road in repair, is not limited to making 
good the defects in the original soil by sub- 
sidence or washing away; but it includes the 
right of making the road such that it can be 
used for the purpose for which it was grant- 
ed. United States Pipe Line Co. v. Delaware, 
L. & W. R. Co., 41 Atl. 759, 767, 62 N. J. 
Law, 254, 42 IL. R. A. 572 (citing Newcomen 
+. Coulson, 5 Ch. Div. 133). 
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Repavement of street. 


“Repair,” as used in a city charter, giv- 
ing the city authority to repair streéts, does 
not include the right to repave. Hurley v. 
Inhabitants of City of Trenton, 49 Atl. 518, 
66 N. J. Law, 538. 


„Repair,“ as used in a city ordinance re- 
quiring a street railway to keep and main- 
tain a portion of the street inside its rails 
and for two feet outside of them in good and 
sufficient repair, cannot be construed to mean 
repave with a new and different material 
selected by the city. Dean v. City of Pater- 
son, 50 Atl. 620, 621, 67 N. J. Law, 199. 


Webster defines the word repair“ to 
mean to restore to a sound or good state aft- 
er decay, injury, dilapidation, or partial de- 
struction, as to repair a house, a wall, or a 
ship. He defines “reconstruction” to mean 
to construct again, to rebuild. Where a brick 
pavement was taken up, the grade changed, 
new sand used, and part of the bricks used 
were new ones, it was not a repair of the 
pavement, but a reconstruction, within Ky. 
St. § 2835, apportioning the cost of recon- 
struction of sidewalks to the front foot of 
the adjoining property. Levi v. Coyne (Ky.) 
57 S. W. 790, 791. 


A street railway company, under a char- 
ter requiring it to keep in repair thé grounds 
between its tracks, is not liable for repaving 
of such space. City of Williamsport v. Wil- 
liamsport Pass. R. Co., 52 Atl. 51, 203 Pa. 1. 


The removal of the whole of an existing 
pavement on each side of a railroad track, 
and the substitution for it of another of an 
entirely different character, when for aught 
it appears the existing pavement was at the 
time in good repair, and the object was not 
to make it better, but to remove it altogether, 
and to substitute for it one of a better kind, 
thus improving the street by making the car- 
riageway better than it could have been 
made by any repairs or alterations that could 
have been made in the existing pavement, 
was not a repair of the street, but an im- 
provement thereof. The demolition of a 
structure, and its replacement by one of a 
different character, cannot be considered a 
repair of that structure. In re Repaving of 
Fulton St., Brooklyn (N. Y.) 29 How. Prac. 
429, 431. 


As restoration to original condition. 


A building is properly said to be repair- 
ed when it is restored to its original condi- 
tion after having been damaged. Vincent 
v. Frelich, 23 South. 373, 375, 50 La. Ann. 
378, 69 Am. St. Rep. 436. 


A mere covenant in a lease to repair 
may be construed to embrace only fhe mak- 
ing good of what may be damaged ad in- 
terim; but a covenant to deliver the premises 
at the expiration of a term “in good tolera- 
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ble repair in every respect” binds the cov-; and paving the street in front of the same 
enantor to restore the premises in tenanta- Smith v. Kennedy, 89 III. 485. 
ble condition, without any reference to the 
condition in which he received them. Brash-| Removal of obstructions from street. 
ear v. Chandler, 22 Ky. (6 T. B. Mon.) 150, “Repair,” as used in a city ordinance 
151. giving a railroad company the right to use a 
city street providing the company should 
keep the street in a good and suflicient state 
of repair, means to restore to sound or good 
l condition after injury or partial destruction. 
a 2 N. Y. (2 Comst.) 86, 93, 49 Am. Dec. Where a street had been rendered impassa- 
: ble or obstructed by rocks, stone, gravel, and 
“Repairs,” as used in Laws 1850, p. 264, earth deposited on the street by washing 
conferring upon the common council of the from a ravine, to repair it or restore it to its 
city of Brooklyn the general power to make former condition required the removal of the 
such improvements in and about the streets deposit thrown upon it. Pittsburg & B. Pass. 
as the public need and convenience may re- Ry. Co. v. City of Pittsburg, 80 Pa. 72, 74. 


quire, and providing that the expense of In the case of Gibson v. City of Hunt- 
such improvements, except for repairs, shall | ington, 88 W. Va. 177, 18 S. E. 447, 22 L. 
be assessed upon the property benefited there- | R. A. 561, 45 Am. St. Rep. 853, the holding 
by, includes the substitution of new ceurb- that a municipal corporation is absolutely 
stones and gutters for old ones. The inter- liable for injuries caused by its failure to 
pretations of the term repair“ given by keep in repair the streets, sidewalks, alleys, 
Walker cre “reparation, supply of loss; res- roads, and bridges, and that the word “re- 
toration after dilapidation.” The last defi- pair“ was recognized to mean obstructions on 
nition would seem to include whatever might the highway, as well as defects in it, was 
be requisite to restore the positive useful- approved. Arthur v. City of Charleston, 41 
ness of a depressed street. When a street S. E. 171, 51 W. Va. 132. 

has been once put in a condition conforma— 

ble to what is required at the time, whatever Repair of vessel. 

is subsequently done to it for the purpose of A statute giving a materialman a Hen 
a street, whether in improving an existing for materials, etc., furnished in the repair 


ee oP X ale one, or in of a vessel, included the labor and materials 
adding some material required by a new reg- furnished in enlarging or extending the prom- 
ulation, comes appropriately under the head | enade deck of the steamer, taking off and 
yy or Ba ee City of Brooklyn (N. replacing the hurricane deck, and sheathing 
; i ? f her inside, a considerable part of which work 
Sewer was done for the purpose of adapting the 
i steamer to new use nnd services. Donnell v. 
The putting in of a sewer connection | The Starlight, 103 Mass. 227, 232. 

does not come within the meaning of the 
word “repairs,” as contained in a lease. It is 
the furnishing of a new improvement or ad- 
dition of an original character. Torreson v. 


“Repairs,” as uscd in a covenant to make 
all necessary repairs to a gate, includes the 
replacing of the gate if removed. Beach v. 


The term “repairs,” within the rule that 
the master of a vessel while in a foreign 
port may bind the owner for repairs and sup- 


Walla, 92 N. W. 834, 836, 11 N. D. 481 plies, is not confined to such as are absolute- 
” ee * ` ly or indispensably necessary, but includes 
Street paving all such as are reasonably fit and proper for 


the ship and the voyage. Such necessity for 

An obligation to repair a street is not an | repairs and supplies is proved, where such 
obligation to construct thereon a new pave- | circumstances of exigency are shown as 
ment. State ex rel. Kansas City v. Corrigan | would induce a prudent owner, if present, to 
Consol. St. Ry. Co., 85 Mo. 263, 264, 55 Am. order them, or to provide funds for the cost 
Zep. 361. of them on the security of the ship. The 


“Repair,” as used in Act March 18, 1885, Lulu, 77 U. S. (10 Wall.) 192, 200, 19 L. Ed. 


§ 25, authorizing the county commissioners to 908. 
keep streets in repair after certain work had 
been done on them, will not be held to in- 
clude power to cause such streets to be pav- 
ed, when they have not been paved before. 
Santa Cruz Rock Pavement Co. v. Broderick, 
45 Pac. 863, 865, 113 Cal. 628. 


Use of same material implied. 


“Repair” means to restore to its former 
condition, not to change either the form or 
the material. “If you are to repair a wooden 
building, you are not to make it brick, stone, 

or iron; but you are to repair wood with 

A statute giving a lien for labor and wood.” Where a lessee of an oil tank, made 
materials furnished for building, altering, | with iron sides and a wooden bottom, who 
repairing, or ornamenting any house or other covenanted to repair the tank and return it 
building, or appurtenance thereto, does not in good repair, made it as tight and secure 
tive a lien on a lot for curbing, grading, as it could be made with a wooden bottom, 
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REPAIR TRACK 


‘the coyenant was complied with. Ardesco 
Oil Co. v. Richardson, 63 Pa. 162, 166. 


REPAIR TRACK. 


A “repair track” 1s one on which cars 
needing repairs are put, and upon which it is 
not customary for the shifting engine to 
come without notice to the overhaulers at 
work there. With such a track, overhaul- 
ers can do their work without being subject- 
ed to unnecessary danger. Richmond & D. 
R. Co. v. Norment, 84 Va. 167, 175, 4 S. B. 
211, 215, 10 Am. St. Rep. 827. 


REPAIRS NECESSARY FROM ANY 
IMPERFECTION. 


A provision in a paving contract requir- 
ing the contractor to bear the entire expense 
of all the repairs which may become neces- 
sary from any imperfection in the work or 
material, does not cover usual or ordinary 
repairs, or the expenses incident to the nat- 
ural wear of the pavement, or its destruction 
by flood or other cause, other than those re- 
sulting from the defect of workmanship or 
material. “Manifestly such paragraph is | 
merely a guaranty on the part of the con- 
tractor for the faithful performance of his 
contract, requiring him merely to make good 
any defects arising from bad materials or 
the improper manner in which the work was 
performed.” Robertson v. City of Omaha, 
76 N. W. 442, 444, 55 Neb. 718, 44 L. R. A. 
534. 


REPAVE—REPAVEMENT. 


Repaving occurs when a pavement is re- 
placed by another one. Ten Eyck v. Rector, 
‘65 Hun, 194, 197, 20 N. Y. Supp. 157. 


Repairs to a pavement, which has be- 
come so worn and dilapidated that a recon- 
struction with new materials is essential, 
amount to a repaving, within the proviso of 
an ordinance requiring a street railway com- 
pany to keep certain surface of the street In 
good order and repair, providing that upon 
the paved portion of such streets the materi- 
als for repaving shall be supplied at the city’s 
expense. Ft. Wayne & E. R. Co. v. City of 
Detroit, 34 Mich. 78, 79. 


The flagging and reflagging of sidewalks, 
and the setting of curb and gutter stones, is 
not a repavement, within the meaning of 
the acts of 1872 and 1874, relative to the 
vacating of assessments for repavements in 
the city of New York. In re Fay (N. Y.) 12 
Hun, 490. 


Where, after a street has been regulated, 
graded, curbed, guttered and flagged, the 
grade thereof is lawfully changed, thereby 
necessitating the replacing of the flagging 
and the curb and gutter stones, such repla- 


oe Pe 3 


6102 


REPEAL 


cing is not a “repavement,” within the mean- 
ing of that term as used in a city charter re- 
quiring the expense of a “repavement’’ to be 
imposed upon the city generally. In re Rob- 
erts (N. Y.) 25 Hun, 371, 375. 


Under Detroit City Charter (Loc. Acts 
1887, p. 874) § 35, providing that the expense 
of paving a street may be assessed on ad- 
joining property, but that the cost of repav- 
ing shall be paid by the city out of the repav- 
ing fund, the removal of the pavement 40 
feet in width through the center of a street 
200 feet wide, and the paving of a roadway 
25 feet wide along each side of the street 
instead, constitute a repavement of the 
street, the cost of which cannot, therefore, 
be charged on the abutting property. Dick- 
inson v. Detroit, 111 Mich. 480, 481, 69 N. W. 
728. 


REPAY. 


“Repay,” as used in Act April 4, 1864, 
making a grant in aid of a railroad and re- 
quiring the railroad company to enter into 
an agreement promising to comply with the 
terms and conditions set forth in the act, and 
providing that, in case the company failed or 
refused to perform any of such conditions, it 
should be liable to repay to the state the 
amount which should have been paid by the 
state under the act, imports a payment to 
the state of the moneys granted by the 
state, but does not itself necessarily imply 8& 
promise to repay the moneys as moneys ad- 
vanced by way of loan to the defendant 
People v. Central Pac. Ry. Co., 18 Pac. 90, 
93, 76 Cal. 29. 


“Repay,” as used in an order reading, 
“Let plaintiff and family have whatever they 
want for their support, and I will repay you 
for the same,” does not necessarily mean to 
pay money. It has also the meaning of re 
turn, restore, etc.; and to hold that the party 
making the order had the right to repay any 
kind of articles furnished for the support of 
plaintiff and family would not be at vari- 
ance with the language of the order. Grant 
v. Dabney, 19 Kan. 388, 389, 27 Am. Rep. 125. 


REPEAL. 


A repeal signifies the abrogation of one 
statute by another. Butte & B. Consol. Min. 
Co. v. Montana Ore Purchasing Co., 60 Pac. 
1039, 1042, 24 Mont. 125. 


The primary meaning of the word “re 
pealed,” as used in speaking of the repeal of 
a statute, is, as its etymology imports, that 
the statute has been recalled ‘or revoked. 
Oakland Pav. Co. v. Hilton, 11 Pac. 3, 6, 69 
Cal. 479. 


A repealing clause is such an express en- 
actment as necessarily devests all inchoate 
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rights which have arisen under the statute 
which it destroys. These rights are but an 
incident of the statute, and fall with it, un- 
less saved by express words in the repeal- 
ing clause. Duffus v. Howard Furnace Co., 
40 N. Y. Supp. 925, 930, 8 App. Div. 567. 


Suspension distinguished. 


There is a material difference between 
the repeal and the suspension of a statute. 
A repeal removes the law entirely; 
when suspended, it still exists, and has op- 
eration in every respect, except wherein it 
has been suspended. Mernaugh v. City of 
Orlando, 27 South. 34, 36, 41 Fla. 433. 


The difference between a repealed and 
a suspended law is this: A repeal puts an 
end to the law. A suspension holds it in 
abeyance. Hienssen v. State, 23 Pac. 995, 
997, 14 Colo. 228, 


A repealing ordinance is a total abroga- 
tion of the law repealed. The suspension of 
an act or an ordinance cannot be construed 
to be the repeal of it. The Rochester city 
charter gives the city council the sole power 
to order street improvements when the ex- 
penses are to be defrayed by local assessments, 
and provides that the executive board shall 
have power to let all contracts to be made 
in pursuance of any ordinance, and shall 
have superintendence and control of all work 
ordered by the council. Under this provision 
an ordinance directing the improvement of 
a street may be repealed by the council be- 
fore the contract has been awarded by the 
executive board. Ashton v. City of Roches- 
ter, 60 Hun, 372, 376, 14 N. Y. Supp. 855. 


Re-enactment. 


The term “repeal,” in Const. art. 3, § 11, 
declaring that no law shall be amended un- 
less the new act contains the section or sec- 
tions amended, and the section or sections 
amended shall be repealed, was employed in 
the sense in which the term was understood 
at the time the Constitution was adopted. 
It had before that time been definitely set- 
tled as a rule of construction that the simul- 
taneous repeal and re-enactment of the same 
Statute in terms or in substance is a mere 
afirmance of the original act, and not a re- 
peal in the strict and constitutional sense of 
the term. Where the re-enactment is in the 
words of the old statute, and was evident- 
ly intended to continue the uninterrupted 
Operation of such statute, the new act or 
amendment is a mere continuation of the 
former act, and not in a proper sense a re- 
peal. State v. Bemis, 64 N. W. 348, 350, 45 
Neb. 724. 


REPEAL BY IMPLICATION. 


To constitute a repeal by implication 
there must be such repugnance or conflict 
between the positive and material provisions 
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'of the different acts that they cannot stand 


together. Hunter v. City of Memphis, 26 S. 
W. 828, 829, 93 Tenn. (9 Pickle) 571. 


A repeal by implication must be by nec- 
essary implication. It is not sufficient to 
establish that the subsequent law or laws 
cover some, or even all, of the cases provid- 
ed for by it; for they may be merely af- 
firmative, or cumulative, or auxiliary. But 
there must be a positive repugnance be- 
tween the provisions of the new law and 
those of the old, and even then the old law 
is repealed by implication only pro tanto, to 
the extent of the repugnancy. Hornaday v. 
State, 65 Pac. 656, 657, 63 Kan. 499. 


To repeal a statute by implication there 
must be such a positive repugnancy between 
the provisions of the new law and the old 
that they cannot stand together or be con- 
sistently reconciled. There should be a man- 
ifest and total repugnancy in the new law, 
to lead to the conclusion that the new law 
abrogated or was designed to abrogate the 
former law. A later statute, which is gen- 
eral and affirmative, does not abrogate a 
former one which is particular, unless nega- 
tive words are used, or unless the acts are 
irreconcilably inconsistent. Pacific R. Co. v. 
Cass County, 53 Mo. 17, 18 


REPEATED. 


“Repeated,” as used in a printed state- 
ment that a telegraph company will only be 
responsible for error or delay in transmis- 
sion of a message when it is repeated, etc., 
means telegraphed back to the originating 
office for comparison, and does not include 
the repeating of the message by the operator 
at the office where the message was receiv- 
ed to the person to whom it was sent at the 
latter’s request. Bennett v. Western Union 
Tel. Co., 2 N. T. Supp. 365, 367, 50 Hun, 600. 


REPEATED AND EXTREME CRUEL- 
TY. 


Repeated and extreme cruelty, within 
the meaning of the divorce statute, making 
such cruelty a ground for divorce, character. 
izes the act of a husband in first striking 
his wife twice in anger, and again striking 
her a year later, and two years thereafter 
knocking her down. Abbott v. Abbott, 61 
N. E. 350, 351, 192 III. 439. 


REPLENISH. 


“Replenish,” as used in a chattel mort- 
gage, covering a stock of goods and any of 
the goods that may be bought by the mort- 
gagor from time to time to replenish the 
stock, necessarily includes or implies a pow- 
er to sell. “Replenish,” from the Latin word 
“re” (again) and “plenus” (full), means liter- 
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ally to fill again, to fill up. Nothing can be | mesne process or taken on execution, ex- 
filled again that is already full. If the goods cept the defendant in the suit. Tracy v. 


would remain in the hands of the mortgagor, 
to be kept in statu quo until the mortgage 
was due, there would be nothing to replenish. 
To replenish a thing necessarily implies ex- 
haustion, reduction, or diminution in the 
quantity of the commodity. There could have 
been no other mode of reduction in the quan- 
tity of these goods in the contemplation of 
the parties than by sale. Bynum v. Miller, 
89 N. C. 393, 395. 


REPLEVIN. 


Warren, 104 Mass. 376, 377. 


Replevin “is an action at law which lies 
for all goods and chattels unlawfully taken 
or detained, and may be brought whenever 
one person claims personal property in the 
possession of another; and this, whether the 
claimant has ever had possession or not, and 
whether his property be absolute or not, pro- 
viding he has the right of possession.” La- 
zard v. Wheeler, 22 Cal. 139, 142 (quoting 
Morris, Repl. 37). 


Replevin, under our statute, is peculiarly 


Replevin lies to recover possession of , 4 possessory action, and its object is to en- 


goods or chattels wrongfully taken or de- 
tained. 
158 Pa. 137. 


possession of the property claimed at the 
time of the commencement of the action. 
Eldridge v. Sherman, 38 N. W. 255, 256, 70 
Mich. 266. 


Replevin is an action to recover the pos- | 
session of personal property. The right to 


recover possession in an action of replevin 
depends upon the question who has the right 


able the plaintiff to obtain the actual pos- 


McJunkin v. Mathers, 27 Atl. 873, Session of property wrongfully detained. 


Stevenson v. Taylor, 2 Mich. N. P. 95, 96 


‘(citing Hickey v. Hinsdale, 12 Mich. 99, 100; 
Replevin is a possessory action, and can 
only be maintained by one entitled to the! 


Comp. Laws, § 5005). 


Replevin is an action which lies for the 
recovery of the special articles which have 
been taken or detained by a person whom the 
claimant holds has no right to them. Under 
this special form of action the value of the 
articles may be recovered in money if the 
property itself cannot be found, or the prop- 


‘erty may be recovered if the possession there- 
of can be had. Replevin lies for all goods 


of possession. Parliman v. Young, 4 N. W. and chattels unlawfully taken or detained 


139, 146, 2 Dak. 175. 


any title to or right of possession of the 


and personal property in the possession of 


“A mere naked possessory right, without another; and this, whether the claimant has 


ever had possession or not, and whether his 


property, will not maintain replevin, if the Property in the goods be absolute or quali- 
plaintiff's title or right of exclusive posses- ; fed, providing he has the right to posses- 
sion is put in issue by the defendant’s plea.” slon. Therefore the question of possession 


Chambers v. Hunt, 18 N. J. Law (3 Har.) 339, enters into and becomes the very gist of the 


343. 

Primarily the action of replevin is pos- 
sessory in its character, and unless the title 
to the property is distinctly put in issue a 
judgment determines nothing more than the 
right of possession. Consolidated Tank Line 
Co. v. Bronson, 2 Ind. App. 1, 5, 28 N. E. 
155, 156; Riggenberg v. Hartman, 124 Ind. 
186, 190, 24 N. E. 987. 


Replevin is a possessory action, and the 
issue to be determined by it is the right of 


the parties litigant to possession of the sub- | Code. 


ject-matter at the time the action was com- 
menced. Fischer v. Cohen, 48 N. Y. Supp. 
775, 776, 22 Mise. Rep. 117; Hancock v. 
Shockman (Ind. T.) 69 S. W. 826, 828: Boruff 
v. Stipp, 126 Ind. 32, 33, 25 N. E. 865; Hall 
v. Durham, 113 Ind. 327, 330, 15 N. E. 529, 
531. 


Replevin lies for him who has the gen- 
eral or special property in goods against him 
who has wrongfully taken them. The rem- 
edy in this form, even if it did not original- 
ly extend to the recovery of chattels in the 


‘action of replevin. 


Maclary v. Turner (Del.) 
32 Atl. 325, 326, 9 Houst. 281. 


Replevin isa summary proceeding where- 
by, upon proper security, the pledge is rede- 


livered. where property is pledged as secu- 
' rity, and the question of right is to be sub- 


sequently determined. Hewitson v. Hunt (S. 
C.) 8 Rich. Law, 106, 110, 111. 


Replevin is for a particular thing. The 


action of replevin is sui generis, and govern- 
ed by its own provisions, as found in the 


Ellison v. Lewis, 57 Miss. 588, 590. 


Replevin, strictly speaking, is a posses- 
sory action. Its primary object is to enable 


the plaintiff to obtain the actual possession 
of the personal property wrongfully detained 


by the defendant at the time the suit is 


begun. Often, in actions of replevin, the right 


to the possession of the property is the only 
matter in controversy, and the only ques- 
tion that can be tried and determined. It 


! is so far a possessory action that a mere right 
| of possession may prevail against the abso- 


lute legal title to the property, where the 


custody of the law, is now given by statute right of possession and the title have been 
to all persons whose goods are attached on separated, or are held by different parties 
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Meiser v. Smith, 2 Ind. App. 37, 39, 27 N. 
E. 871. 


A replevin is a justicial writ to the sher- 
if, complaining of an unjust taking and de- 
tention of goods or chattels, commanding 
the sheriff to deliver back the same to the 
owner on security given to make out the jus- 
tice of such taking, or else to return the 
goods and chattels. Gilb. Repl. 58 Replevin 
is a remedy granted upon a distress. 2 Sell. 
Prac. p. 153. Replevin is an action founded 
on a taking, and the right which the party 
from whom the goods were taken has to 
have them restored to him until the question 
of title to the goods is determined. Shannon 
v. Shannon, 1 Schoales & L. 327. The action 
of replevin is granted on tortious taking, and 
sounds in damages, like an action of trespass, 
to which it is extremely analogous, if the 
sheriff has already made a return (of the 
goods) and the plaintiff sues only for dam- 
ages for the caption. Replevin will lie for the 
goods of a stranger taken on execution as 
the goods of the debtor, if taken out of the 
actual or constructive possession of the plain- 
tif. Williamson v. Ringgold (U. S.) 30 Fed. 
Cas. 19, 20. 


At common law an action in replevin test- 
ed only the right of possession of the replevied 
property at the time of the commencement 
of the action, and provided no method where- 
by the defendant might have judgment for 
the value of the property in case the ad- 
judged return thereof could not be had, but 
left the successful defendant to another ac- 
tion in another forum to procure such relief. 
But under our statute, as is the case under 
most statutes of replevin, an additional or 
cumulative remedy to that found in the com- 
mon law has been provided. Johnson v. 
Boehme, 71 Pac. 243, 244, 66 Kan. 72, 97 Am. 
St. Rep. 357. 


An action in replevin is a possessory ac- 
tion, and will lie only in cases where the 
plaintiff is entitled to the immediate posses- 
sion of the property in controversy. While it 
may be said that the question of ownership 
is in some instances involved also in the 
trial of such cases, it does not follow that in 
every case of replevin the title to the prop- 
erty is in issue. On the contrary, a man may 
be entitled to the possession of the property 
as bailee, pawnee, or in many other cases, 
without having the ultimate legal title to 
the property. Whitehead v. Ooyle, 1 Ind. 
App. 450, 452, 27 N. E. 716. 


Replevin is an action at law for the re- 
covery of specific personal chattels wrongful- 
ly taken and detained, or wrongfully detain- 
ed, with damages which the wrongful taking 
or detention has occasioned. It is what it 
usually termed a mixed action, being partly 
in rem and partly in personam—in rem so far 
as the specific recovery of the chattels is 
concerned, and in personum as to the dam- 
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ages. Fredericks v. Tracy, 38 Pac. 750, 751, 
98 Cal. 658. 


Originally at common law the action of 
replevin lay to recover the possession of 
goods illegally restrained by the landlord. 
The primary object of the action was to re 
cover possession of specific chattels. The 
form of action was so useful that the action 
was extended to nearly all cases of unlawful 
caption or detention of chattels, where it 
was sought to recover the chattels in specie. 
In many cases, where the plaintiff was un- 
able to obtain the return of the chattels. he 
could recover in the action their value. Still 
the action remains essentially to recover pos- 
session ôf chattels, as distinguished from ac- 
tions for trespass or trover, to recover dam- 
ages for the seizure of or for value of the 
property. Sinnott v. Feiock, 59 N. E. 265, 
165 N. Y. 444, 53 L. R. A. 565, 80 Am. St. 
Rep. 736. 


Replevin is essentially a possessory ac- 
tion, and does not lie against one who is not 
either actually or constructively in posses- 
sion of the property described in the com- 
plaint. In replevin, therefore, parties can- 
not with any propriety be made defendants 
merely because they claim some interest in 
the property in controversy, but have none; 
and a general denial by such defendants 
makes no issue to try. Van Gorder v. Smith, 
99 Ind. 404, 407. 


An action for the recovery of the pos- 
session of personal property, or, in case pos- 
session thereof cannot be had, then for the 
value thereof, is an action in replevin. At 
common law this was a local action. It is 
made local likewise by most of the statutes 
of the states. Healey v. Humphrey (U. 8.) 81 
Fed. 990, 991, 27 C. C. A. 39. 


Demand required. 


“The gist of the action of replevin being 
the wrongful detention, we apprehend that, 
if a person rightfully comes into possession 
of personal property of which he is not the 
owner, his possession ig not wrongful until a 
demand is made on him for a return of it, 
but that if a person comes Into the possession 
of personalty by his own wrong, and against 
the will of the owner, or without his consent, 
no demand is necessary in order to maintain 
replevin.” Jordan v. Johnson, 42 Pac. 415, 
416, 1 Kan. App. 656. : 


Detinue distinguished. 
See Detinue.“ 


As a substitute for trespass and trover. 


Replevin is a substitute for trespass and 
trover, and in the case of property subject to 
a lien where the leaseholder is either in, or 
entitled to, the immediate possession of the 
property, it seems that a levy on the whole 
of it, in defiance of his rights, is unauthor- 
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ized by law, and is a trespass on account of 
which he may maintain replevin. Lowe v. 
Wing, 13 N. W. 892, 893, 56 Wis. 31. 


The use of the writ of replevin and the 
rellef afforded by it are not limited to the 
taking of goods and chattels by way of dis- 
tress. Where goods or chattels are unlaw- 
fully taken, where they are so taken as to 
entitle the owner or possessor to an action 
of trespass, an action of replevin may be 
maintained. Bruen v. Ogden, 11 N. J. Law 
(6 Halst.) 370, 378, 20 Am. Dec. 593. 


Unlawful taking required. 


At common law a writ of replevin never 
lies unless there has been an unlawful taking, 
either originally or by construction of law, 
by some act which makes the party a tres- 
passer ab initio. In case of a bailment or 
rightful possession of the property, replevin 
is certainly not the proper remedy at com- 
mon law. Meany v. Head (U. S.) 16 Fed. 
Cas. 1302, 1303. 


REPLEVIN BOND. 


A replevin bond operates as a guaranty 
for the delivery of the chattels taken under 
the writ. Ward v. Hood, 27 South. 245, 246, 
124 Ala. 570. 


A replevin bond is a bond executed to in- 
demnify the officer who executed the replevin 
writ, and to indemnify the defendant or per- 
son from whose custody the property is taken 
for such damages as he may sustain. Imel 
v. Van Deren, 5 Pac. 803, 807, 8 Colo. 90. 


A replevin bond is an indemnity, not only 
for the costs that the defendant in replevin 
may recover, but for damages to the value 
of the property replevied. Walker v. Kenni- 
son, 34 N. H. 257, 259. 


The liabilities of the securities on a re- 
plevin bond are similar, or nearly so, to the 
liabilities of bail. The security in the one 
case is no more a substitute for the goods 
than that in the other is a substitute for the 
person. Badlam y. Tucker, 18 Mass. (1 Pick.) 
284, 287. 


REPLEVY. 


The term “replevy” means to redeliver 
goods which have been distrained. Kirk v. 
Morris, 40 Ala. 225, 229 (citing Bouv. Law 
Dict.). 


A replevy is intended merely as an in- 
expensive method of preserving the property 
until it is wanted for the payment of the 
judgment that may be rendered. Humes v. 
Scott, 30 South. 788, 789, 130 Ala. 281. 


The word “replevied,” as used in the 
rule that it is the duty of the officer, when 
property described in the writ is pointed out 
to nim, to immediately take it in his pos- 
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session for the purpose of having it apprals- 
ed and ready to be replevied as soon as the 
bond is given, is used in its technical sense, 
and means “delivered to the owner.” Steuer 
v. Maguire, 66 N. H. 706, 707, 182 Mass. 575. 


REPLICATION. 


See “General Replication”; 
lication.” 


A replication in equity is the plaintiff's 
answer or reply to the defendant’s plea or 
answer. Appeal of Worthington (Pa.) 9 
Kulp, 132, 133. 


“Special Rep- 


REPLY. 


As answer, see “Answer.” 


REPORT. 


A report or finding of a referee is not a 
final judgment from which an appeal may 
be taken, but may more properly be deemed 
a finding upon the law and facts submitted 
to him for the information of the court ap- 
pointing him, upon which the court may prop- 
erly act, as upon the verdict of a jury or an 
award of arbitrators, and pronounce judg- 
ment. Chambers v. Savage, 13 Fla. 585, 580, 
589. 


Mailing a letter prepaid and properly ad- 
dressed to an insurance company, if done by 
general direction of their agent, satisfies a 
condition in a policy that the facts stated in 
the letter shall be reported“ to the company. 
Edwards v. Mississippi Valley Ins. Co., 1 Mo. 
App. 192, 198. 


“Report” is one of the synonyms of “ru- 
mor,” which is defined by Webster to be 
“flying or popular report; a current story 
passing from one person to another, without 
any known authority for the truth of it” 
State v. Culler, 82 Mo. 623, 627. 


“Reported at the custom house,” as used 
in a charter party providing that a vessel 
was to be reported at the custom house by 
a certain firm, is equivalent to “entered at 
the custom house,“ and does not include the 
right to collect the freights and do the oth- 
er business in connection with the inward 
voyage. Mignano v. MacAndrews (U. S.) 49 
Fed. 376, 377. 


A “report” to be made by a guardian on 
citation, which does not require of him to 
file a final account, though not precisely 
equivalent to “account,” includes it. Heisen 
v. Smith, 71 Pac. 180, 181, 138 Cal. 216, 9⁴ 
Am. St. Rep. 39. 


The word “report,” when used in con- 
nection with a trial or other inquiry, or a 
judgment, means a referee's report. Code 
Civ. Proc. N. X. 1899, § 3343, subd. 5. 


REPORT 
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“Report” and “comment” are two sepa- REPRESENT. 


rate and distinct things. A report is the 
mechanical reproduction of what actually 
took place. Comment is the judgment passed 
on the circumstances by one who has applied 
his mind to them. Fair reports are privi- 
leged, while fair comments are no libel at all. 
Blending the report and comment together 
does not make the article libelous, if it 
would not be such if the one were separated 
from the other. Jones v. Press Pub. Co., 61 
N. Y. Super. Ot. (29 Jones & S.) 207, 209, 19 
N. Y. Supp. 3, 5. 


The report of a referee is simply the 
response of an officer of the court to the or- 
der of the court to find the law and facts 
involved in the controversy. It is then be- 
fore the court, to be dealt with in the sound 
discretion invested in it in reference to such 
matters, but is not of any juridical force. 
Citizens’ Bank of Humphrey v. Stockslager, 
96 N. W. 591, 593, 1 Neb. (Unof.) 799. | 


The expression “report the same to Con- 
gress,’ as used in Act Cong. July 8, 1886, 
providing that the claims of certain persons : 
for property claimed to have been taken and | 
impressed into the service of the United 
States, but referred to the Court of Claims 
for adjudication according to law, and re- 
quiring the court to report the same to Con- 
gress, means no more than that the court is 
to report the result of the adjudication di- 
rected by Congress to be made. The court is 
not to certify its opinion to Congress, nor is 
it to report it to any other department of the 
government; but the judgment must in due 
course be reported to Congress, as other judg- 
ments. Irwin v. United States, 23 Ct. Cl. 149, 
155. 


REPORT THEIR CONOLUSIONS. 
See “Conclusion.” 


REPORTER. 


A reporter of a newspaper is a person em- 
ployed “in reporting proceedings of courts, 
public meetings, legislative assemblies, and 
other services of a kindred character for 
the newspaper,” and is a laborer or servant, 
Within the act imposing individual liability 
for debts of companies for services of labor- 
ers and servants. Harris v. Norvell (N. Y.) 1 
Abb. N. C. 127, 131. See, also, Michigan 
Trust Co. v. Grand Rapids Democrat, 71 N. 
W. 1102, 1103, 113 Mich. 615, 67 Am. St. 
Rep. 486. 


REPOSITORY. 


A repository is a place where things are 
or may be deposited for safety or preserva- 
tion; a depository; a storehouse; a maga- 
zine; “a place where things are kept for 
sale; a shop, as a carriage repository.” 
ra v. Sprague, 50 S. W. 901, 903, 149 Mo. 


As act on stage. 


Act Aug. 18, 1856 (11 Stat. 138), confers 
on the author or proprietor of a copyrighted 
dramatic composition, suited for public rep- 
resentation, the sole right to act, perform, or 
represent it on the stage. Held, that the 
words “act, perform, or represent’ means 
representation in dialogue and actions by 
persons who represent the composition as 
real, by performing or going through the 
various parts or characters severally assign- 
ed to them. Daly v. Palmer (U. S.) 6 Fed. 
Cas. 1132, 1136. 


As showing agency. 

“Representing,” as used in a petition 
stating that “the undersigned, representing 
a majority of the taxpayers of a town,“ etc., 
should be construed to mean that the petition- 
ers were themselves such majority; the word 
“representing” not qualifying the phrase, so 
as to import that such majority did not them- 
selves subscribe the petition, but did it only 
through the instrumentality of others and 
in the relation of agents for the other tax- 
payers. Town of Solon v. Willlamsburgh 
Sav. Bank, 114 N. X. 122, 130, 21 N. E. 168. 


As conduct legal proceeding. 


“Represent,” as used in Code Civ. Proc. 
§ 372, authorizing appointment of a guardian 
ad litem to represent an infant in an action 
or proceeding, means that he is to conduct 
and control the proceeding on behalf of the 
infant. Carpenter v. Superior Court of San 
Joaquin County, 19 Pac. 174, 176, 75 Cal. 
596. 


As occupied or developed. 


“Represented,” as used in St. 1861, § 
11, relating to lode claims, and protecting the 
locations of soldiers in the army from for- 
feiture because not “represented,” means oc- 
cupied or developed. Consolidated Repub- 
lican Mountain Min. Co. v. Lebanon Min. 
Co., 12 Pac. 212, 213, 9 Colo. 343. 


A promise indicated. 


“Represented,” as used in an allegation 
that a person falsely represented, should not 
be construed to mean that a promise was 
imported, and to give notice to the opposite 
party that a mere promise is relicd on, but 
rather alleges fraud. Cooper v. Landon, 102 
Mass. 58, 60. 


As stand in place of. 


To represent a person is to stand In his 
place, to act his part, to exercise his right. 
or to take his share. Plummer v. Brown, 1 
Pac. 703, TO, 64 Cal. 429. 


To represent means to stand in the place 
of; and so insurance money represents the 
property insured, so that, where the property 
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is exempt from execution, the insurance 
money is also. Chase v. Swayne, 30 S. W. 
1049, 1051, 88 Tex. 218, 53 Am. St. Rep. 742. 


The word “representing,” in a petition 
by taxpayers which states that “the under- 
signed, representing a majority of the tax- 
payers, desire the town to issue its bonds,” 
ete., means that the undersigned stand for 
or are a majority of the taxpayers of the 
town. It cannot be construed to mean that 
the undersigned represent, as agent or oth- 
erwise, a majority of the taxpayers. Town 
of Solon v. Williamsburgh Sav. Bank (N. Y.) 
35 Hun, 1, 7. 


“Represent,” as used in Act March 2, 
1895, c. 191, 8 1, 28 Stat. 963 [U. S. Comp. 
St. 1901, p. 3178], making it an offense to 
cause to be carried from one state to an- 
other any instrument purporting to represent 
a ticket in a lottery, means represent to the 
purchaser. It means stand as the represen- 


tation of title to the indicated thing, and pol-. 


icy slips retained by a customer to indicate 
his choice of numbers, and delivered by him 
to an agent of the policy game, to be for- 
warded to another state, as little represent 
the purchaser’s chance as the stubs in a 
check book represent the sums coming to the 
payees of the checks, and are not within the 
statute. Francis v. United States, 23 Sup. 
Ct. 334, 335, 188 U. S. 375, 47 L. Ed. 508. 


As state. 


“Represented,” as used in a question on 
a trial for selling beer to a minor, as to 
whether at the time of the sale the purchaser 
had not “represented” himself to be over 21 
years of age, should be construed in the 
sense of stated.“ Peterson v. State, 34 Atl. 
834, 835, 83 Md. 194. 


“Represent” means to describe or por- 
tray in words; to declare; to set forth; to 
exhibit to another mind in language. In 
Butts v. Long, 68 8. W. 754, 755, 94 Mo. App. 
687, which was an action for slander of 
title, the petition declared that the defend- 
ants did represent and state in the presence 
and hearing of certain persons that plaintiff 
was not the owner of certain property de- 
scribed in the petition, etc., and it was held 
that the allegations charged that the defend- 
ants spoke the language charged, the words 
„represent“ and “state” imply the utter- 
ance of the language mentioned in connec- 
tion with these words. Butts v. Long, 68 8. 
W. 754, 756, 94 Mo. App. 687. 


REPRESENTATION. 


See “Affirmative Representations”; “By 
Right of Representation”; ‘‘False Rep- 
resentation”; “Fraudulent Represen- 
tation’; Material Representation“; 
“Promissory Representation”; “Public 
Representations.” 
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Representation is a fiction of the law, 
the effect of which is to put the representa- 
tive in the place, degree, and rights of the 
person represented. Civ. Code La. 1900, art. 
894. i 


The right of representation invests the 
representative with the place, degree, and 
rights of the person represented. It was rec- 
ognized. both in the civil and common law as 
existing ad infinitum in the direct descending 
line. Gaines v. Strong’s Estate, 40 Vt. 354, 
356. 


Heirship distinguished. 


“Representation” and “heirship,” though 
they may produce the same result, are not 
the same thing; and it is not necessary that 
a person should be the heir of another, in 
order to be his representative. “Heirship” 
is the result, while “representation” is but a 
process through which that result is prod u- 
ced. Representation is not predicated of the 
person dying seised, but of the next line of 
takers from him, and the very nature of the 
right implies that those should be considered 


‘ag the representatives of the deceased per- 


son who would have inherited of him, if 
he had died seised of the estate at the time 
when the descent was cast. Gaines v. 
Strong’s Estate, 40 Vt. 354, 362. 


Implied statements. 


A representation may arise, not only by 
way of concealment of part of the truth in 
regard to a whole fact, but from total and 
misleading silence. With knowledge or pas- 
sive conduct, joined with a duty to speak, 
an estoppel will arise. The case must be 
such that it would be fair to interpret the 
silence into a declaration of the party that 
he has, e. g., no interest in the transaction. 
Watson v. Prather (Ky.) 65 S. W. 439 (citing 
Bigelow, Estop.). 


The term “representation” is used for 
convenience as including both express and 
implied statements. It is not necessary that 
there should be an express statement. What- 
ever word, action, or conduct conveys a 
clear impression as of a fact is embraced in 
the term. Indeed, the term representation“ 
includes silence in certain cases; for silence, 
where one is bound to speak, is ordinarily 
equivalent to an admission of fact. Foster v. 
McAlester, 58 S. W. 679, 684, 3 Ind. T. 307. 


In insurance. 


A “representation,” as the term is used 
in insurance, is an affirmation or denial of 
some fact, or an allegation which would 
plainly lead the mind to the same conclu- 
sion. Livingston v. Maryland Ins. Co., 11 
U. 8. (7 Cranch) 506, 507, 3 L. Ed. 421. 


A representation in insurance law is 
an assertion by the insured of some fact, 
but the validity of the policy does Mot de- 
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pend on the literal truth of the assertion.;in the nature of an inducement to it. A 
-Etna Life Ins. Co. v. Rehlaender (Neb.) 94 false representation will not operate to vi- 
N. W. 129, 132 (citing tna Ins. Co. v. tlate the contract or avoid the policy, unless 
Simmons, 49 Neb. 811, 69 N. W. 125). it relates to a fact actually material, or elear- 
ly intended to be made material by the agree- 
ment of the parties. It is sufficient if rep- 
insurance, is a statement in regard to à resentations be substantially true. A mis- 
material fact, made by the applicant for in- representation renders the policy void on the 
surance to the insurer with reference to ground of fraud. Alabama Gold Life Ins. 
the proposed contract, but which is not à Co. v. Johnston, 80 Ala. 467, 470, 2 South. 
part of such contract. Price v. Phoenix Mut 125, 59 Am. Rep. 816. 

Life Ins. Co., 17 Minn. 497, 503 (Gil. 473, 480), 

10 Am. Rep. 166. In insurance, “representations” are no 
part of the contract of insurance, but are 
collateral or preliminary to it. When made 
to the insurer, at or before the contract is 


“Representation,” as used in the law of 


“Representations,” in the law of insur- 
ance, in their usual significance precede the 


policy, and refer to the character, ownership, | entered into, they form a basis upon which 


use, and other particulars of the subject the risks proposed to be assumed can be esti- 
insured, whether material or not. If they | mated. They operate as the inducement to 
are made part of the policy, and are false, the contract. Unlike a false warranty, they 


they are treated also as warranties, and the ill not invalidate the contract, because they 


misrepresentation avoids the policy. Gold- | are untrue, unless they are material to the 
man v. North British Mercantile Ins. Co., risk, and need only be substantially true. 
19 South. 132, 133, 48 La. Ann. 223 (citing | They render the policy void on the ground 
Wood, Ins. § 150). of fraud, while a noncompliance with the 
“Representation” is defined in May, Ins. warranty operates as an express breach of 
$ 181, as “a statement, incidental to a con- contract. Providence Life Assur. Soc. v. 
tract, relative to some fact having refer- Reutlinger, 25 S. W. 835, 836, 58 Ark. 528. 
ence thereto, and upon the faith of which 
the contract is entered into. If false, and 
materia] to the risk, the contract is avoid- 
ed. Such false statement is termed in in- 
surance a ‘misrepresentation,’ which has 
been well defined to be a statement of some- 
thing as a fact which is untrue in effect, and 
which the insured states, knowing it to be 
untrue, with the intent to deceive the in- 
surers, or which he states positively as 
true, without knowing it to be true, and 
which has a tendency to mislead.” An ap- 
plication for insurance provided that, if any 
misrepresentation or fraudulent or untrue 
answers were given, the policy should be 
void. Untrue statements did not avoid the 
policy, unless they were fraudulently made. 
Fitzgerald v. Supreme Council Catholic Mut. 
Ben. Ass’n, 56 N. Y. Supp. 1005, 1009, 39 App. 
Div. 251. In insurance, a representation is a state- 
“Representation,” in the law of insur- ment by the applicant to the insurer regard- 
ance, is defined to be a collateral statement, ing à fact material to the proposed insur- 
either by parol or in writing, of such facts 5 and it must be not only false, but 
or circumstances relative to the proposed ad- fraudulent, to defeat the policy. While a 
venture, and not inserted in the policy, as warranty in the law of insurance is a bind- 
are necessary for the information of the as- ing agreement that the facts stated by the 
oe to canis Rin 2 form a just estimate * 5 4 1985 et 
0 e risk. If the fact or circumstances ’ 
appear on the face of the policy, it becomes | upon it, and its falsity in any particular is 
a warranty, and not a representation. It is fatal to an action on the policy, a representa- 
essential, therefore, that it be of some mat- tion is a mere declaration of a fact; but it 
t of and collateral to the contract, and a 5 VF! i a 
Shin KE 5 Cee oe N distinction between a representation and a 
warranty is that the one is not, and the oth- 
A representation in insurance is not, er is, a part of the contract between the 
strictly speaking, a part of the contract of parties, and that the truth of the one is not, 
rance, or of the essence of it, but rather! and the truth of the other is, a condition 
bomething collateral and preliminary, and | precedent to a recovery upon the policy. 


In the law of insurance, a representation 
to the insurer, before or at the time of mak- 
ing a contract of insurance, is a presentation 
of the elements upon which to estimate the 
risk proposed to be assumed. They are the 
basis of the contract, its foundation, on the 
faith of which it is entered into. If wrong- 
ly represented in any respect material to the 
risk, the policy that may be issued there- 
upon will not take effect. To enforce it 
would be to apply the insurance to a risk 
never presented. Davis v. Etna Mut. Fire 
Ins. Co., 39 Atl. 902, 903, 67 N. H. 335 (cit- 
ing Campbell v. New England Mut. Life Ins. 
Co., 98 Mass. 381, 390; Kimball v. Actna 
Ins. Co., 91 Mass. [9 Allen] 540, 85 Am. Dec. 
786; Eastern R. Co. v. Relief Fire Ins. Co., 
98 Mass. 420). 
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Rice v. Fidelity & Deposit Co. of Maryland 
(U. S.) 103 Fed. 427, 430, 43 C. C. A. 270. 


In the law of insurance, representations 
are of two classes, aflirmative and promis- 
sory. The former are those which affirm the 
existence of a particular state of things at 
the time the contract of insurance is made 
and becomes operative. The latter are those 
which are made by the insured concerning 
what is to happen during the term of the 
insurance, stated as matters of expectation, 
or, it may be, of contract. The one is an 
affirmation of a fact existing when the con- 
tract begins. The other is a promise to be 
performed after the contract has come into 
existence. New Jersey Rubber Co. v. Com- 
mercial Union Assur. Co. of London, 46 Atl. 
777, 778, 64 N. J. Law, 580. 


“Representations,” in connection with 
an application for an insurance policy, have 
not always been confined to representations 
of fact existing at the time of the making of 
the policy, but to the future; not to facts 
which any person knows, or can know, but 
to matters of expectation or belief. Such 
statements, when not expressed in the form 
of a distinct warranty, are sometimes called 
promissory representations, to distinguish 
them from those relating to facts or afirma- 
tive representations, and these words ex- 
press the distinction: The one is an affirma- 
tion of a fact existing when the contract be- 
gins; the other is a promise to be per- 
formed after the contract has come into ex- 
istence. Kimball v. Etna Ins. Co., 91 Mass. 
(9 Allen) 540, 543, 85 Am. Dec. 786. 


„Representation,“ as the term is used 
in the law of insurance, “is a verbal or writ- 
ten statement made by the assured to the 
underwriter, before the subscription of the 
policy, as to the existence of some fact or 
state of facts tending to induce the under- 
writer more readily to assume the risk by 
diminishing the estimate he would other- 
wise have formed of it.” tna Ins. Co. v. 
Grube, 6 Minn. 82, 87 (Gil. 32, 36) (citing Ang. 
Ins. § 147; Byers v. Farmers’ Ins. Co., 35 
Ohio St. 606, 620, 35 Am. Rep. 623). 


Same—Warranty distinguished, 
See “Warranty.” 


REPRESENTATIVE. 


See “Lawful Representatives”; Legal 
Representative”; ‘Personal Represen- 
tative“; Proper Representative.“ 


A representative is one who stands in 


the place of another as heir, or in the right 


of succeeding to an estate of inheritance; one 
who takes by representation; one who occu- 
pies another’s place, or succeeds to his rights 
and liabilities, Lee v. Dill (N. Y.) 39 Barb. 
516, 520. 
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The terms “representatives,” “legal rep- 
resentatives,” and “personal representatives" 
of deceased persons were used interchange- 
ably, and primarily meant those artificial rep- 
resentatives, the executors and administra- 
tors, who by law represented the deceased, in 
distinction from the heirs, who were the nat- 
ural representatives; but as, under statutes 
of distribution, executors and administrators 
are no longer the sole representatives of 
the deceased as to personal property, these 
words have lost much of their original dis- 
tinctive force, and are now used to de 
scribe either executors and administrators, 
children or descendants, next of kin or dis- 
tributees, and, when not applied to those 
who represent deceased persons, they may 
mean trustees in insolvency and receivers. 
Staples v. Lewis, 41 Atl. 815, 71 Conn. 288 


As one having authority to act for an- 
other. 


In construing a paving contract with a 
city, which referred to a former contract 
made by the contractors with the owners of 
the property, and reciting that, “whereas, 
the owners and representatives of three- 
fourths of the property fronting on the 
Street,” etc., the court said: Representa- 
tives,“ we must therefore assume, means 
legally, and when here used was intended to 
mean, what the term imports; that is, one 
having legal authority to act in behalf of the 
property and bind the owner of record there- 
of—not merely one not having such au— 
thority, but assuming to have it.” City of 
Chicago v. Sherwood, 104 III. 549, 554. 


Assignees in bankruptcy. 


The assignees of a bankrupt are to be 
considered as the representatives of the bank- 
rupt, within the meaning of an act for en- 
larging the term granted to a patentee for 
the enjoyment of his patent, declaring that 
in case the authority granted by the letters 
patent should at any time become vested. in, 
or in trust for, more than the number of 
five persons or their representatives at any 
one time, otherwise than by devise or suc- 
cession, all liberties vested in the patentees 
should become void. Bloxam v. Elsee, 6 
Barn. & C. 169, 177. 


Beneficiary of insurance policy. 


The articles of association of the Odd 
Fellows’ Mutual Benefit Society, organized 
under Gen. St. 1878, tit. 3, e. 34, state that 
“the general nature of its business and its 
general purpose is insuring the lives of the 
members on the plan of paying to the repre- 
sentatives of every deceased member a cer- 
tain sum to be assessed on and received by 
the other members of said association,” there 
being nothing in the statute or elsewhere 
in the articles of association or by-laws lim- 
iting the beneficiaries of such insurance to 
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any particular classes of persons. Held, that 
the word representatives,“ as here used, is 
to be construed, not in any limited or tech- 
nical sense, but as meaning and including 
any person whom the principal may desig- 
nate, or, if he fail to designate, the person 
whom the by-laws designate. Walter v. Odd 
Fellows’ Mut. Ben. Soc., 44 N. W. 57, 58, 42 
Minn. 204. 


Children. 


The children of a deceased child of the 
testator are the representatives of the child, 
within the meaning of a trust devise provid- 
ing for the division of a trust estate between 
the testator’s children and the legal repre- 
sentatives of such as may have died. Mer- 
rill v. Curtis, 39 Atl. 973, 69 N. H. 206. 


Where testator gave the whole of his 
residuary estate to two brothers, who, or 
whose representatives, are to be entitled to 
possession and enjoyment,” such words re- 
fer to those who would stand in the place 
of the brother of the testator; or, in other 
words, there is a gift by substitution, not 
dependent upon a precedent estate, but in 
the nature of an original gift, to take effect 
if the brother died before the testator. A 
representative is one who stands in the place 
of another, of real estate as heir, of person- 
alty as next of kin. He is one, also, who 
takes by representation; and in wills and 
settlements the terms “representative” and 
“legal representative” are frequently held to 
mean heirs and next of kin, and not execu- 
tors and administrators; and it was so used 
by testator as to create a substituted gift 
to the children of his brother or brothers, if 
one or both died before him. Jones v. Hand, 
79 N. Y. Supp. 556, 559, 78 App. Div. 56. 


Executor suing individually. 


Where promissory notes payable to a 
foreign executor, as such, are indorsed by 
him as executor to himself in his individual 
cupacity, and be sues thereon in his own 
name, he is not to be deemed the representa- 
tive of a deceased person, so as to exclude 
the defendant from being a witness in his 
own favor, under Code, § 399, prohibiting the 
defendant from testifying in respect to any 
transactions had personally between deceas- 
ed and defendant. Buckingham v. Andrews 
(N. Y.) 34 Barb. 434, 436. 


Executor or administrator. 


The word representative“ naturally sig- 
nifies a personal representative—an executor 
or administrator. In re Phillips’ Estate, 55 
1 0 210, 211, 205 Pa. 504, 97 Am. St. Rep. 
43. 


The term “representative,” when applied 
to those who represent a decedent, includes 
executors and administrators, unless the 
Context implies heirs and distributees. Shan- 
non's Code Tenn. 1896, § 68. 
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It is settled that if an inference can be 
drawn from a will that a testator used the 
words “personal or legal representatives“ 
to designate individuals answering the de- 
scription, though not in the strict legal sense 
of the terms, those persons will be entitled 
in preference to executors and administra- 
tors. Albert v. Albert, 12 Atl. 11, 16, 68 Md. 
352 (citing 1 Rop. Leg. 128; Williams, Ex’rs 
[Gth Am. Ed.] 1217-1225). 


The “representative” of a deceased per- 
son is his executor or administrator, and in 
that sense alone is the word used in Rev. St. 
1881, § 2442, authorizing a suit against heirs, 
etc., where there has been administration 
of the intestate debtor’s estate, and the de- 
fendants have received assets therefrom. 
Rinard v. West, 92 Ind. 339, 364. 


In construing wills, courts have held that 
the words “representative,” “legal repre- 
sentative,” and personal representative“ 
may mean the next of kin or heirs; but the 
same courts have also held that those words 
in their ordinary sense are to be understood 
as synonymous with executors and adminis- 
trators. Williams says: The ordinary legal 
sense of the term ‘representatives,’ without 
the addition of ‘legal’ or ‘personal,’ is execu- 
tors or administrators.” 2 Willams, Ex’rs 
(5th Am. Ed.) 1015. In the provision of sec- 
tion 399 of the Code of Procedure allowing 
parties to be examined as witnesses, except 
that parties shall not be examined against 
parties who are representatives of a deceased 
person in respect to transactions between 
such deceased person and the witness, the 
words “representatives of a deceased person“ 
mean executors or administrators. McCray 
v. McCray (N. Y.) 12 Abb. Prac. 1, 8. 


A limitation of a deed to her and her 
representatives can only mean to her execu- 
tors and administrators. McLaurin v. Fair- 
ly, 59 N. C. 375, 377. 


The word “representative,” in a policy 
of insurance effected by the assured on his 
life, and expressed to be payable on his death 
to his heirs or representatives, does not em- 
brace a third person; but the policy is pay- 
able to the administrator as administrator 
of the estate of the deceased, and oral dec- 
larations of the assured, after receiving the 
policy, that he intended it for the benefit of a 
son, are inadmissible. Wason y. Colburn, 99 
Mass. 342, 343. 


The expression “legal representatives,“ 
as used in the statute of 1788 authorizing a 
remedy by motion by a surety against the 
legal representatives of a deceased co-surety, 
may mean, if taken in its more general sig- 
nification, as synonymous with “lawful,” el- 
ther the lawful representatives of the real 
estate, or the lawful representatives of the 
personal estate of the deceased; but since the 
undertaking between sureties to make con- 
tribution is an implied assumpsit, which prop- 
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actions against their representatives, refers 
to either executors, administrators, or some 
person who takes a portion of the estate of 
the deceased in consequence of his death ei- 
ther as devisee or heir. Lockwood v. Lock- 
wood, 14 Atl. 293, 295, 56 Conn. 106. 


Gen. St. 1888, § 1094, provides that in 
actions by or against the representative of a 
deceased person, the entries, memoranda, and 
declarations of deceased may be received as 
evidence. Held that, to constitute one a rep- 
resentative of a deceased person within the 
sonal property, is the same as that of “legal meaning of the statute, he must take some 
representatives” or personal representa- portion of his estate in consequence of his 


erly applies to and devolves upon the execu- 
tives,” and each of them is equivalent to ex- death, either as heir or devisee, or else he 


tor or administrator, but does not devolve 
upon the heir, it seems more proper to ren- 
der this expression in the statute according 
to the subject-matter, and to refer the phrase 
to the executors and administrators, who 
lawfully represent and are bound by the im- 
plied assumpsit of the deceased, than to the 
heirs. Lansdale’s Adm’rs v. Cox, 23 Ky. (7 
T. B. Mon.) 401, 405. 


The primary sense of the word “repre- 
sentatives,” when used in a bequest of per- 


ecutors or administrators. Brent v. Wash- must be strictly a personal representative, as 
ington (Va.) 18 Grat. 526, 533. executor or administrator. Had the statute 
used the word “personal” before the word 
“representative,” the admission of such evi- 
dence would be contined to suits by or against 
such administrator. Pixley v. Eddy, 15 Atl. 
758, 760, 56 Conn. 336. 


Grantee. ° 


The word “representatives” has no tech- 
nical meaning in law. It may signify heirs 
or executors, or a representative may mean 
one who is substituted for another in any 
business; but the word never signifies a gran- 
tee. A partition, under the statute of March 
16, 1785 (1 Jones & V. Laws, p. 201), in which 
the commissioners awarded certain lands in 
severalty to B.’s representatives, without 
naming them, was void for uncertainty of the 
persons who were to take. Jackson v. Tib- 
bits (N. Y.) 9 Cow. 241, 252. 


A representative is one that stands in 
the place of another, as heir, or in the right 
of succeeding to the estate by inheritance; 
one who takes by representation; one who 
occupies another’s place and succeeds to his 
rights and liabilities. Representatives of a 
deceased person are real or personal; the 
former being the heirs at law, and the latter 
being ordinarily the executors or adminis- 
trators. The term “representatives” includes 
both classes. When the personal representa- 
tives at law are intended in a statute, they 
are so named; and there is no expression of 
an intent to limit the protection and benefit 
of this exception to the personal representa- 
tives. The words “representatives of a de 
“heirs.” Mattocks v. Brown, 103 Pa. 16, 21, ceased person,” in Code, § 399. as it stood pri- 
13 Wkly. Notes Cas. 365, 366. or to tie amendment of 1862, allowing par- 


A deed provided that on certain contin- tles to be examined as witnesses, except 
gencies the land should “go to and be vested | 48ainst parties who are representatives of a 


in the five children and their representatives deceased person and the witness, includes 
of the said C.“ Held, that the word “repre- | both real and personal representatives. Lee 


sentatives,” so used, is not equivalent to the v. Dill (N. Y.) 16 Abb. Prac. 92, 96 (citing 
word “heirs,” and that the deed passed noth- | Webst. Dlet.). 
Brown v. Mattocks, 103 Pa. 16, 21. represents or stands in place of another. It 
A reservation by the grantor of land to | is frequently used to denote the personal rep- 
himself and his “representatives, forever,” of | resentative—in other words, the administra- 
the right of passage over the land conveyed, | tor or executor—of a deceased person; but 
should be construed to reserve only a life , it has also a broader meaning. and as used 
easement, and not an estate in fee. A reser- in Sand. & H. Dig. § 5034, relative to the 
vation to himself and “representatives, for- revival of an action against the representa- 
ever,” is not equivalent to a reservation to | tives of a defendant, the term includes both 
himself and his heirs, since the word “heirs” | the heirs and administrator or executor of a 
is required by statute to create an estate in defendant. State Fair Ass'n v. Townsend, 


fee. Claflin v. Boston & A. R. Co., 32 N. E. 63 S. W. 65, 66, 69 Ark. 215. 


Heirs not equivalent. 


“Representatives,” as used in a deed pro- 
viding that, in case the grantee should sur- 
vive the grantor, the premises should go to 
the children and their representatives of the 
grantee, cannot be construed as equivalent to 


659, 660, 157 Mass. 489, 20 L. R. A. 638. A representative is one who stands in 
the place of another as heir, or in the right 
As heir, devisee, or administrator. of succeeding to an estate of inheritance; 


“Representatives of deceased persons,” one who takes by representation; one who 
as used in Gen. St. 1888, § 1094, making the | occupies another's place and succeeds to his 
declarations of deceased persons relevant to rights and liabilities. Executors and admin- 
the matter in issue admissible in evidence in | istrators represent, in all matters in which 


REPRESENTATIVH 


the personal estate is concerned, the person 
of the testator or intestate, as the heir does 
that of his ancestor. Representatives of a 
deceased person are real or personal; the 
foriner being the heirs at law, and the latter 
ordinarily the executors or administrators. 
The term “representative” includes both class- 
es. When the personal representatives alone 
are intended in the statute, they are so nam- 
ed. Laws 1889—40 provided that, where one 
jointly bound with another for the payment 
of a debt should die in the lifetime of his 
co-obligor, the representative of the deceased 
might be charged by virtue of the obligation. 
The heirs of a deceased co-obligor were held 
liable on such an obligation; the word “repre- 
sentative” including heirs, as well as execu- 
tors and administrators. Allen v. Stovall, 63 
S. W. 863, 866, 94 Tex. 618. 


As heir or next of kin. 


A representative is one who stands in 
the place of another as heir, or in the right 
of succeeding to an estate of inheritance. 
The term as used in the statutes of New 
York, as well as when it is used in wills 
and settlements, frequently means heirs or 
the next of kin, and not necessarily executors 
and administrators. Lee v. Dill (N. T.) 39 
Barb. 516, 520. 


In no known judicial sense can the heir 
or next of kin be the representative of a 
deceased, until the administration has been 
committed to him. Alexander y. Barfield, 6 
Tex. 400, 403. 


As issue. 


“Representatives,” as used by a testa- 
tor in making a bequest to certain legatees 
“and their representatives,” means issue.“ 
Bronson v. Phelps’ Estate, 5 Atl. 552, 554, 
58 Vt. 612. See, also, Horsepool v. Watson, 
3 Ves. 383, 384. 


Judgment creditor. 


The word “representatives,” as used in 
Ballinger's Ann. Codes & St. § 5291, providing 
that the sheriff shall pay over moneys col- 
lected on executions to the clerk of the court 
issuing the writ. and if, after the satisfac- 
tion of the judgment, any proceeds of sale 
remain, the clerk shall pay such proceeds to 
the judgment debtor or his representatives, is 
broad enough to include judginent creditors 
baving a lien on the surplus. Mayer v. Mor- 
gan, 66 Pac. 128, 130, 26 Wash. 71. 


Lineal descendants. 


Representatives,“ within the meaning 
of the statute of distributions, where chil- 
dren and the legal representatives of any of 
them who may be dead are spoken of, means 
neither heirg generally, nor executors and ad- 
ministrators, but lineal descendants, taking 
by representation per stirpes, and not accord- 
ing to their number. Ketchum v. Corse, 31 
Atl. 486, 487, 65 Conn. 85. 
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As next of kin, 


“Representative,” as used in a will pro- 
viding that the remainder of the property 
should be distributed and go to the personal 
representatives of a certain person, who shall 
be entitled to his personal estate according to 
law, means those entitled by right of con- 
Sanguinity; that is, who would be entitled 
by natural right, by relationship, by being 
next of kin. Davies v. Davies, 11 Atl. 500, 
503, 55 Conn. 319. 


In a gift of personal property, where the 
substitutes of the primary legatee are de- 
scribed by the word “representatives,” those 
will take who have the right to represent the 
primary legatee as next of kin under the stat- 
ute of distributions, and not his executors 
or administrators. Brokaw v. Hudson's Ex'rs, 
27 N. J. Eq. (12 C. E. Green) 135. 


The word “representatives,” as used in 
a will devising and bequeathing property to 
the testator’s children for life, and providing 
for the distribution thereof to his grandchil- 
dren and the representatives of any deceased 
grandchild, means those distributees of a de- 
ceased grandchild living at the time fixed for 
distribution. In re Bates, 34 N. E. 266, 267, 
159 Mass. 252. 


“Representatives,” as used in a policy of 
life insurance, providing that, in case of 
death, the sum insured shall be paid to the 
“heirs or representatives” of the party insur- 
ed, will be construed to mean “heirs or next 
of kin,” if it appears from the context that 
the object of the assured was to make provi- 
sion for his family, and not that the money 
should go to his executors or administrators, 
to be administered as ordinary assets of his 
estate. “Legal representatives and personal 
representatives, in the general or professional 
sense, means simply executors or adminis- 
trators. Though this is the primary legal 
meaning, they are often construed different- 
ly, if it is clear that the intention was to 
vest the estate in a different class of persons.” 
Loos v. John Hancock Mut Life Ins. Oo., 41 
Mo. 538, 541. 


President of corporation. 


The president of a corporation having 
the powers usually incident to that office is a 
“representative” of the corporation, in the 
sense in which that term is used in Rev. 
St. 1895, art. 1194, § 23, authorizing suits 
against a corporation to be commenced in any 
county in which such corporation has an 
agency or representative. Sharp v. Damon 
Mound Oil Co., 72 S. W. 1043, 1044, 31 Tex. 
Civ. App. 562. 


Proponents of will. 


The proponents of a will are the legal 
representatives of the testator. Appeal of 
Barber, 27 Atl. 973, 981, 63 Conn, 393, 22 
L. R. A. 90, 


REPRESENTATIVE 


Special agent. 


A representative is one chosen by a prin- 
cipal to exercise for him a power or perform 
for him a trust. In that sense the mayor of 
a city is a representative for some purposes, 
the members of the common council for oth- 
ers, and the members of the board of educa- 
tion for still others. The idea of a repre- 
sentative implies, not merely a person chosen 
for some purpose, but a person chosen for a 
particular purpose, and confided in to repre- 
sent his principal therein. One person may 
be thought suited to one duty, and another 
to another, and the right to be represented 
implies a right, not merely to name the per- 
son, but also to designate the trust that shall 
be confided to him. People v. Common Coun- 
cil of Detroit, 28 Mich. 228, 245, 15 Am. Rep. 
202. 


Substituted trustee. 


A person appointed by the court as a sub- 
stitute for a deceased trustee is not a repre- 
sentative of the deceased. Guery v. Kinsler, 
3 S. C. 423, 426. 


As successor in interest. 


The word “representative,” in Prac. Act, 
§ 393, as amended by Laws 1863, c. 70, pro- 
viding that no person shall be allowed to 
testify when the adverse party, or the party 
for whose immediate benefit the action is 
prosecuted or defended, is the representative 
of a deceased person, when the facts to be 
proved transpire before the death of such 
deceased person, applies to the executor or 
administrator of the estate of a deceased 
person, and also to the person or party who 
has succeeded to the right of deceased, 
whether by purchase, or descent, or opera- 
tion of law. Davis v. Davis, 26 Cal. 23, 36, 
85 Am. Dec. 157. 


The word “representative,” as used in 
Gen. St. 1894, § 5171, providing that an action 
does not abate by the death of a party, if 
the cause of action survives, but may be con- 
tinued, on motion, against his representatives 
or successors in interest, is not necessarily 
limited to the executors or administrators of 
the deceased person. The usual meaning of 
the term “personal representative” should in- 
clude, not only executors and administrators, 
but also all who occupy a position held by 
the deceased party, succeeding to his rights 
and liabilities. Willoughby v. St. Paul Ger- 
man Ins. Co., 83 N. W. 377, 378, 80 Minn. 
432. 


Code Civ. Proc. § 329, excludes as in- 


competent, with certain specified exceptions, 


the testimony of one having a direct legal in- 
terest in the event of the suit concerning 
transactions where conversations occurring 
between the witness and the deceased person, 
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any person or party who has succeeded to the 
rights of the decedent, whether by purchase, 
descent, or operation of law. Kroh v. Heins, 
67 N. W. 771, 773, 48 Neb. 691. 


The word “representative,” in Code, § 
324, providing that “no person having a di- 
rect legal interest in the result of any civil 
cause or proceeding shall be a competent wit- 
ness therein when the adverse party is an 
executor, administrator, or legal representa- 
tive of a deceased person,“ ete, is used to 
designate the person who succeeds to the 
rights of the deceased, whether by purchase, 
descent, or operation of law. Magemau v. 
Bell, 13 N. W. 277, 278, 13 Neb. 247. 


“Representative,” as used in Code, § 329, 
providing that no person having a direct le- 
gal interest in the result of any civil action 
or proceeding, when the adverse party is 
the representative of a deceased person, shall 
be permitted to testify to any transaction 
or conversation had between the deceased per- 
son and the witness, includes any person or 
party who has succeeded to the rights of the 
decedent, whether by purchase, descent, or by 
operation of law. Of course, the question is 
whether he represents the deceased in the 
litigation in which the evidence is offered. 
The fact that he may be the general repre- 
sentative of the deceased will make no dif- 
ference, unless he represents him in the ques- 
tion which is in dispute in the litigation. If 
an executor or administrator is engaged in 
litigating some matter whch is entirely for- 
eign to the interests of the estate which he 
represents, the statute, of course, has no ap- 
plication. McCoy v. Conrad, 89 N. W. 665, 
666, 64 Neb. 150. 


A representative is one who exercises 
power derived from another, and, as used in 
a statute prohibiting a party to a suit from 
giving evidence in an action against the rep- 
resentative of a decedent, it is held that the 
word “representative” was intended by the 
lawgivers to designate the party who suc- 
ceeds to the rights of the deceased, either by 
purchase, descent, or operation of law, and 
hence includes an heir. Brown v. Forbes, 96 
N. W. 52, 54, 1 Neb. (Unof.) 888. 


Prac. Act, § 376, provides that no person 
shall be allowed to testify when the other 
party to the transaction, or opposite party in 
the action, or the party for whose benefit the 
action is prosecuted or defended, is the rep- 
resentative of a deceaSed person, when the 
facts to be proved transpired before the death 
of the deceased person. A person was em- 
ployed by another to work at a quartz mill 
for an association, to whom the latter person 
had assigned a lease thereof. After the death 
of the assignor, the employé sued the asso- 
ciation for the work and labor done. It was 
held that none of the association was sued as 


as against the representative of the latter. | the representative of deceased, and hence 
Held, that the word “representative” includes | there was nothing in the section of the prac 
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tice act to prevent plaintiff from testifying | cause of action belonging to him in his repre- 
as to the conversation and employment by de- ! sentative capacity, it must be brought in that 
teased. Fulton v. Day, 8 Nev. 80, 83. 5 “The phrase representative capaci- 
ty,’” says the court, relates to debts which 
One who has possession of personal prop- | 
erty cast on him by the death of the own. | belong to the testator, and come to the execu- 
er is entitled to defend such possession, and, tor through his representation of the de- 
when sued therefor, becomés such a repre- | ora 5 than as a result of his own 
sentative of the deceased that plaintiff can- | 185 p 4. 100 ae v. Whitmarsh, 2 N. E. 
not testify to matters equally within the : ’ oor sere 
knowledge of deceased, under 3 How. Ann. Section 1814, Code Civ. Proc., requires 
St. ¥ 7545, excluding such testimony in ac that an action be brought by an executor or 
tions by or against the representative of a administrator “upon a cause of action be- 
deceased person. Burke v. Dunn, 117 Mich. longing to him in his representative capaci- 
430, 431, 75 N. W. 931. ty.” Held, that an action by an adminis- 
8 ivi coplaintiff. trator with the will annexed to recover pos- 


session of certain notes, bonds, and mort- 
Code Civ. Proc. § 45, declares that, in 


: gages alleged to belong to the estate, but 
case of the death of a party to an action, the made payable to a former executrix personal- 
court may allow an action to continue by or 


ly, and delivered by her to defendant for safe- 
against his personal representative or his keeping, was not an action “belonging” to the 
SUCCES SOE In Interest. Held, that the term administrator “in his representative capaci- 
representative,” as there used, was not nec- ty,” and should not have been brought in such 
essarily limited to a deceased party’s admin- capacity. Buckland v. Gallup, 11 N. B. 843 
istrator, but included as well a joint plain- 845, 105 N. Y. 453. : 
uff, in whose sole name the court ordered ' 
the action to proceed as survivor, on the 


death of the other plaintiff. Mead v. Weav- 


er, 60 N. W. 385, 387, 42 Neb. 149. 
Surviving partner. 


Surviving partners are not “repregenta- 
tives of a deceased person,” within the mean- 
ing of a statute making parties to an action 


by or against the representatives of a de- 
ceased person incompetent as witnesses. 
Crane v. Gloster, 13 Nev. 279, 280. 


REPRESENTATIVE CAPACITY. 


The term “representative capacity” is a 
well-understood term, and only applies to a 
party acting for and in behalf of some other 
party or estate, and not for himself person- 
ally. When a party sues or is sued in such 
Capacity, it is necessary that the capacity in 
which he sues or is sued appear in the title 
to show the relation between the party and 
the estate, and that he is in court, not for 
himself, but for the estate that he represents. 
Partners occupy no such position. In suing 
or being sued they represent themselves only. 
Van Brunt & Davis Co. v. Harrigan, 65 N. 
W. 421, 422, 8 S. D. 96. 


Where a creditor of an insolvent estate 
purchased property at an executor’s sale on 
eredit, the executor, in bringing suit for the 
purchase price, was the real party in in- 
terest, inasmuch as the contract was made 
With him, and the promise to pay ran to 


him, and he was personally accountable for 


the price of the assets which he has sold. 
For the same reason it is held that the debt 
did not belong to him in his representative 
Capacity, within the meaning of the statute 
requiring that, when an action or special pro- 

is commenced by an executor upon a 


An action is brought in a “representative 
capacity,” within Code, § 3246, when the plain- 
tiff, as administrator, having paid a mort- 
gage executed by the decedent, sues certain 
grantees of the land, claiming that by such 
payment the estate is entitled to be subro- 
gated to the rights of the mortgagee. Weeks 
v. Garvey, 4 N. Y. Supp. 891, 892, 56 N. Y. 
Super. Ct. (24 Jones & S.) 562. 


REPRESENTATIVE IN CON GRESS. 


“Representative in Congress” is a phrase 
synonymous with “member of Congress.” 
Butler v. Hopper (U. 8.) 4 Fed. Cas. 904, 905. 


REPRIEVE. 


“A reprieve,” says Mr. Bishop, “signifies 
the suspension for a time of the execution of 
a sentence which has been pronounced.” 
Blackstone says that a “reprieve is the with- 
drawing of a sentence for an interval of time, 
and that tbe word is from ‘reprendre,’ meaning 
to take back.” Webster defines the word “re- 
prieve” as “the temporary suspension of the 
execution of a sentence, especially the sen- 
tence of death.” Butler y. State, 97 Ind. 373, 
374. 


“A reprieve, from ‘reprendre,’ to take 
back, is the withdrawing of a Sentence for 
an interval of time, whereby the execution is 
Suspended.” 4 Bl Comm. 394. It operates 
only in capital cases, and is granted either by 
the favor of his majesty himself, or the judge 
or justices before whom the prisoner was 
tried, in his behalf, or from the regular oper- 
ation of law, in circumstances which render 
an immediate execution inconsistent with hu- 
manity or justice. Sterling v. Drake, 29 Ohio 


REPRIEVE 


St. 457, 460, 461, 23 Am. Rep. 762 (citing | 


Obit. Cr. Law, 757). 


Under the power to pardon at common 
law, the power of the King to reprieve was 
included. Under the Constitution of 1844, 
giving the power to the Governor to grant 
a reprieve, and Act April 16, 1846, the term 
“reprieve” is merely used to signify the post- 
ponement of the sentence for a time. It does 
not and cannot defeat the ultimate execution 
of a judgment of the court. It merely delays 
it. Clifford v. Heller, 42 Atl. 155, 159, 63 
N. J. Law, 105, 57 L. R. A. 312. 


! 


Suspension distinguished. 


A reprieve is the withdrawing of a sen- 
tence for an interval of time, whereby the 
execution ig suspended. It operates in capital 
cases only. Chit. Cr. Law, 757. The dis- 
tinction between a reprieve and a suspension 
of sentence is that a reprieve postpones the 
execution of the sentence to a day certain, 
whereas a suspension is for an indefinite 
time. Carnal v. People (N. Y.) 1 Parker, Cr. 
R. 262. Therefore, where a reprieve is grant- 
ed by a Governor, it is the duty of the sheriff, 
on the expiration of the time, to execute the 
sentence without further orders by the court. 
In re Buchanan, 40 N. E. 883, 886, 146 N. Y. 
264. 


The term “reprieve,” as applied to con- 
victs, has a definite meaning. It postpones. 
the time of execution to a definite day, while 
a suspension is for an indefinite period. Car- 
nal v. People (N. Y.) 1 Parker, Cr. R. 262, 266. 


Stay of execution. 


“Reprieve,” as used in Const. art. 5, § 
17, giving the Governor the power to grant a 
reprieve, cannot be considered to include the 
stay of execution of a death sentence, the 
power to grant which was conferred on the 
Supreme Court by Rev. St. 1881, § 1888. 


Parker v. State, 35 N. E. 179, 180, 135 Ind. | 


534, 23 L. R. A. 859. 


REPRISAL. 


See ‘‘Letters of Marque and Reprisal.” 


REPRISES. 


“Reprises” is not a word in common use, 
even in the law. The dictionaries give it 
as a law term, with the following defini- 
tion: “Deductions and duties paid yearly 
out of a manor and lands; as rent charge, 
rent seck, pensions, annuities, and the like.” 
Webst. Int. Dict. “Yearly deductions, duties, 
or payments out of a manor and lands; as 
rent charge, rent seck, annuities, and the 
like.” Cent. Dict. “Deductions and payments 
(as for annuities) out of lands; as a manor’s 
yearly value over and above reprises.” 
Stand. Dict. ‘Deductions or payments out of 
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the value of lands; as rent charges, annuities, 
ete.” Worcest. Dict. “Deductions and duties 
which are yearly paid out of a manor and 
lands, as rent charge, rent seck, pensions, cor- 
odies, annuities, etc.; so that, when the clear 
yearly value of a manor is spoken of, it 
is said to be so much annum ultra reprises— 
besides all reprises.” Burrill, Law Dict. (cit- 
ing Cowell). A resumption or taking back, 
used for such deductions as rent charges or 
annuities.” Jac. Law Dict. The deduc- 
tions and payments out of lands, annuities, 
and the like, are called reprises, because they 
are taken back. When we speak of the clear 
yearly value of an estate, we say it is worth 
so much a year, ultra all reprises.” Bouv. 
Law Dict. ‘Deductions on account of pay- 
ments and expenses.” And. Law Dict. Appel- 
lants rely strongly on the phrase “a yearly de- 
duction,” and argue that the term cannot 
include something that is sporadic and may 
never be chargeable against the land. But 
it does not appear that the yearly feature is 
of the essence of the definition. Only two of 
the four lexicographers quoted use the word 
“yearly” or “annual” in this connection, ex- 
cept in giving examples for illustration, and 
it is notably absent from three of the four 
law dictionaries. But, in addition to the gen- 
eral use of the word, we have a very im- 
portant and persuasive legislative and judi- 
cial construction of it. As a legal, if not a 
popular, term it has survived longer in Penn- 
sylvania than it appears to have done else- 
where. In the act of January 12, 1705-06. 
“for taking lands in execution for payment of 
debts” (2 Stat. [Ed. 1896] p. 244), it is pro- 
vided that upon recovery of judgment and 
award of execution, to be levied upon lands. 
etc., it shall not be lawful for the sheriff 
to sell any such lands, etc., “which shall or 
may yield yearly rents or profits beyond all 
reprises sufficient within the space of seven 


| years to pay or satisfy such debt or dam- 


ages,” but such lands shall be delivered to the 
execution creditor until the debt be levied by 
a reasonable extent, as upon writs of elegit 
in England, provided that, if the clear profits 
of such lands shall not be found by inquest 
of twelve men to be sufficient within seven 
years, etc., then the sheriff shall so certify, 
and a writ of venditioni exponas shall issue. 
The context of the word “reprises” here, and 
its use in connection with “clear profits,” 
makes its meaning plain. It means such de 
ductions as are required to be made from 
gross income in order to ascertain the clear 
or net profit; not deductions for bad man- 
agement, or personal shortcomings of the 
holder of the land, or from fire or flood or 
similar casualty, but deductions for burdens 
incident to the land as such, certainly includ- 
ing taxes, charges, and impositions of all 
kinds which attach to the land itself. And 
such has been the judicial understanding of 
the word. Thus, in Mellon v. Campbell, 11 
Pa. (1 Jones) 415, it is said by Coulter, J.: 


REPROACH 


“It is the duty of the jury to fix the annual 
ciear value beyond all reprises, which include 
expenses of repairs, taxes, costs, trouble,” 
ete. So in Near v. Watts (Pa.) 8 Watts, 319, 
Kennedy, J., says: “The inquest was to as- 
certain the clear yearly value of the estate, 
defraving all expenses and charges usually 
incident and necessary for the enjoyment 
thereof.” And again, in the same case, 
drawing the distinction between an extent 
upon a life estate and upon a fee simple, he 
says, in regard to the latter, the inquest 
should “take into consideration all the liens 
existing against the estate that are or shall 
become payable within the seven years, as 
composing in this particular instance a por- 
tion of what has been considered reprises, 
because, unless the aggregate of the rents, is- 
sues, and profits beyond the amount of all 
such liens, including, also, what shall be 
deemed necessary to meet repairs and dis- 
charge all public assessments thereon, will 
pay,“ etc., the inquest return that it is in- 
sufficient. The act of 1705 remained on the 
statute books until it was substantially re- 
exacted by the existing act of June 16, 1836, 
and the legislative and judicial use of the 
word “reprises” has thus continued in the 
same sense for nearly 200 years. From these 
definitions and history of the word it is 
clear that in the essence of their meaning re- 
prises are deductions necessary to be made 
from a gross fund in order to show a net re- 
sult, or, in the language of the statutes, a 
“clear profit.” Delaware & H. Canal Co. v. 
Von Storch, 46 Atl. 375, 376, 196 Pa. 102. 


REPROACH. 


The word “reproach” is synonymous 
with the words ‘censure’ and ‘‘obloquy.” 
Bettner v. Holt, 11 Pac. 713, 716, 70 Cal. 270. 


REPRODUCTION. 


Reproduction is the repetition or the act 
of reproducing, and it has such meaning in 
the rule that a purchaser may repair, but 
hot reconstruct or reproduce, a patented de- 
vice or machine. Goodyear Shoe Machinery 
Co. v. Jackson (U. S.) 112 Fed. 146, 150, 50 
C. C. A. 159, 55 L. R. A. 692, 


REPUBLIC. 


“A republic, acknowledged as such by 
our own government, is an independent sov- 
ereign power—in other words, a stute—just 
as certainly and in the same sense as a mon- 
archy, limited or absolute; and every state 
is a person, an artificial person, in a more 
extensive and far higher sense than an or- 
dinary corporation.” Republic of Mexico v. 
De Arangoiz, 12 N. X. Super. Ct. (5 Duer) 
84, 636. 
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A republic is a government for the pro- 
tection of the citizen against the exercise of 
all unjust power. It is a government ad- 
ministered by a few, as the representatives of 
the people and for their benefit. With this 
as the cardinal object of the state govern- 
ment, it has no privileges, except such as 
are conferred on it by the Constitution, by 
act of the Legislature, or such as are neces- 
sary for the due administration of the gov- 
ernment. State v. Harris (S. C.) 2 Bailey, 
598, 599. 


REPUBLICAN CANDIDATE. 


The phrases “Republican candidate” and 
“candidate of the Republican party“ are syn- 
onymous terms, and are so universally em- 
ployed or understood, and designating one in 
a petition of nomination as the Republican 
candidate does not affect its sufficiency. Wil- 
kins v. Duffy (Ky.) 70 S. W. 668, 671. 


REPUBLICAN GOVERNMENT. 


A “republican government,” within the 
meaning of the term as used in the federal 
Constitution, “is one constructed on the prin- 
ciple that the supreme power resides in the 
body of the people.” Per Wilson, J., in 
Chisholm v. Georgia, 2 U. S. (2 Dall.) 419, 
457, 1 L. Ed. 440. 


REPUBLISH. 


To “republish” means to publish again 
that which has been before published, so 
that, as used in 2 Rev. St. c. 6, tit. 2, § 53, 
providing that, if a testator execute a second 
will, the revocation of that will shall not 
revive the first, unless he republish it, it 
means to publish it in the same manner as 
it was originally published.—In re Stickney’s 
Will, 52 N. Y. Supp. 929, 931, 31 App. Div. 
382. 


REPUDIATION. 


The use of the term “repudiation,” in an 
instruction on the question of the repudiation 
by a bank of the illegal act of its cashier, 
without expressly defining the term “repudi- 
ation,” was not objectionable, since the word 
was not a word of rare use; nor was it a 
technical term applicable to any branch of 
learning or science, but it was a word In 
common use and commonly understood, and, 
as applicable to the case and used in the in- 
struction, it was used, in its usual and ordi- 
nary acceptation, to mean a denial of any re- 
sponsibility for the act of the cashier. Iowa 
State Sav. Bank v. Black, 59 N. W. 283, 284, 
91 Iowa, 490. 


A mere refusal to pay money when 
due, especially a refusal based upon the 
terms of the contract and in good faith, al. 


REPUGNANCE 


though mistakenly believed to be justified by 
it, is not a repudiation of the contract, and 
does not warrant a rescission. Daley v. Peo- 
ple’s Building, Loan & Saving Ass'n, 59 N. 
E. 452, 453, 178 Mass. 13. 


REPUGNANCE. 


One definition given of “repugnance” 18 
“inconsistency.” These words, though not 
exactly synonymous, may be and often are 
used interchangeably. Swan v. United 
States, 9 Pac. 931, 933, 8 Wyo. 151. 


REPUTE. 


In prosecution for the seduction of a fe- 
male of good repute, the meaning of “re- 
pute” is not to be limited to the female’s 
reputation for chastity, and as signifying the 
“esteem” in which she is held for chastity 
in the neighborhood where she resided or 
among those with whom she associated, but 
defendant might give evidence of acts of 
lewdness or unchastity with others prior to 
the alleged seduction. State v. Wheeler, 7 
S. W. 103, 104, 94 Mo. 252. 


„Repute,“ as used in Rev. St. § 1259, 
making it an offense to seduce any female 
of good repute, means character reputed or 
attributed; established opinion. State v. 
Patterson, 88 Mo. 88, 104, 57 Am. Rep. 374. 


As to pedigree. 


„Repute,“ in matters of pedigree, means 
such declarations and statements respecting 
the pedigree as have come down from gen- 
eration to generation from deceased rela- 
tives, in such a way that even though it can- 
not be said or determined which of the de- 
ceased relatives originally made them or was 
personally cognizant of the facts therein 
stated, yet it appears that such declarations 
and statements were made as family history 
ante litem motam by a deceased person con- 
nected by blood or marriage with the person 
whose pedigree is to be established. In re 
Hurlburt’s Estate, 35 Atl. 77, 81, 68 Vt. 366, 
35 L. R. A. 794. 


REPUTABLE. 


In its ordinary sense, “reputable” means 
worthy of repute or distinction; held in es- 
teem; und what is reputable in a dental col- 
lege, within the statute providing that a di- 
ploma, to entitle its holder to a license to 
practice dentistry without examination, must 
be issued by a “reputable” college, must be 
determined from the standpoint of men 
of scientific attainments in the line of work it 
represents. State v. Chittenden, 88 N. W. 
587, 592, 112 Wis. 569 (citing Illinois State 
Board of Dental Examiners v. People, i23 III. 
227, 245, 13 N. E. 201, 204). 
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A college requiring preliminary examina- 
tion before admittance, and requiring stu- 
dents before graduation to attend two full 
and regular courses of lectures and practical 
instruction, might in other respects lack 
some of the elements making such an institu- 
tion “reputable.” Illinois State Board of 
Dental Examiners v. People, 13 N. E. 201, 
204, 123 III. 227. 


The term “reputable dental college or 
university” shall be defined as follows: A 
dental college or university requiring a pre- 
liminary examination for admission to its 
course of study, and which requires, as 
requisite for the granting of a dentai de- 
gree, attendance on at least three courses of 
lectures of six months each, no two of which 
said courses to be held within one year, and 
having a full faculty of professors in all the 
different branches of dental education, to 
wit, anatomy and oral surgery, physiology, 
chemistry, materia medica, therapeutics, op- 
erative dentistry, and prosthetic dentistry, 
and clinical instructions in the last two nam- 
ed. Cobbey’s Ann. St. Neb. 1903, § 9461. 


REPUTABLE FREEHOLDERS. 


A deed for lands to many persons for a 
single consideration, and with the purpose of 
qualifying them to sign recommendations for 
inn and tavern licenses, is fraudulent, and 
will not constitute the grantees reputable 
freeholders, within the New Jersey statute 
requiring such petitions to be signed by ‘‘rep- 
utable” freeholders. Austin v. Atlantic City, 
3 Atl. 65, 67, 48 N. J. Law (19 Vroom) 118. 


REPUTATION. 


See “General Reputation”; 
Reputation.” 


“Notorious 


Reputation is the fruit of one’s walk and 
conversation — the result of deportment. 
Cauley v. State, 9 South. 456, 92 Ala. 71. 


Reputation is a sort of right to enjoy 
the good opinion of others, and is as capable 
of growth, and has as real an existence, as 
an arin or leg. It is a personal right, and an 
injury to reputation (as by a llbel) is a per- 
sonal injury within the meaning of statutes 
providing that injuries to a person shall not 
abate. Jones v. Bradstreet Co., 13 S. E. 250, 
251, 87 Ga. 79. 


As character. 
See, also, Character.“ 


The “reputation” of a witness for truth 
is equivalent to his character for truth. Gen- 
eral reputation is general character, common 
opinion, that in which there is general con- 
currence; or, in other words, general reputa- 
tion or character is presumed to be indicative 
of actual character. Knode v. Williamson, 
84 U. S. (17 Wall.) 586, 588, 21 L. Ed. 670. 


REPUTATION 


“Reputation,” as used in Act 1864, c. 88, 
providing that evidence of facts or reputa- 
tion proving that a person is habitually and 
by practice a thief shall be sufficient for his 
conviction, is satisfactorily establishing the 
fact that he is a common thief, and is synon- 
ymous with “character.” Evidence of the 
character of the person accused is evidence 
of his reputation. World v. State, 50 Md. 
49, 54. 


Doubtless there is a distinction observed 
by careful writers between character“ and 
“reputation”; character,“ where the distinc- 
tion is observed, signifying the reality, and 
“reputation” merely what is reported or un- 
derstood from report to be the reality about a 
person or thing. The word “character,” how- 
ever, is often used as synonymous with and 
in the sense of “reputation.” State v. Wil- | 
son, 1 Atl. 415, 416, 15 R. I. 180. 


“Character consists of the qualities which 
constitute the individual; reputation, the 
sum of opinions entertained concerning him. 
The former is interior, the latter external; 
one is the substance, the other the shadow.” 
In re Spencer, 7 Cent. Law J. 84-85. 


“Reputation” and “character” “are not 
synonymous terms. Character is what a 
man or woman is morally, while reputation 
is what he or she is reputed to be. Yet rep- 
utation is the estimate which the community | 
bas of the person’s character, and it is the 
belief that moral character is wanting in the 
individual that renders him unworthy of be- 
lief; that is to say, that reputation is evi- 
dence of character, and if the reputation is 
bad for truth, or reputation is bad in other 
respects affecting the moral character, then 
the jury may infer that the character is 
bad and the witness not reliable.“ Leverich 
v. Frank, 6 Or. 212, 213. 


Webster defines “reputation” to be good 
name; the credit, honor, or character which 
is derived from a favorable public opinion or 
esteem, and character by report. It is very 
true that the word ‘character’ is often used 
colloquially in the same sense as ‘reputation,’ 
but such is not its true signification. Accord- 
ing to Webster, ‘character’ signifies the pecu- 
liar qualities impressed by nature or habit 
on a person, which distinguish him from 
others. These constitute real character, and 
the qualities which he is supposed to possess ' 
constitute his estimated character or rep- 
utation.” Andre v. State, 5 Iowa (5 Clarke) 
389, 394, 68 Am. Dec. 708. 


“Character” and “reputation” are the 
same. The reputation which a man has in 
society is his character. Where, in judicial 
proceedings, character is made a part of the 
inquiry, it never can be proved by the proof 
of particular facts. General report is gen- 
eral reputation; general reputation is general 
character. A person may testify of his 
knowledge of the general character for truth 


7 Wps. & P.—18 


— — ö weͤ ˖*—— 4 —— 


6119 


REPUTATION 


of a witness which he has derived from cem- 
mon report. Kimmel v. Kimmel (Pa.) 8 Serg. 
& R. 336, 338. 


As general reputation. 


“Reputation,” as used in a question to a 
witness as to the reputation of a witness 
whom it was sought to impeach, meant gen- 
eral reputation.” French v. Millard, 2 Ohio 
St. 44, 50. 


„Reputation“ is said to be the common 
knowledge of a community. Chellis v. Chap- 
man, 125 N. T. 214, 26 N. E. 308, 11 L. R. A. 


781 (cited in Smith v. Compton, 52 Atl. 386, 


388, 67 N. J. Law, 548, 58 L. R. A. 480). 


At common law, marriage may be estab- 
lished by cohabitation and reputation.“ But 
there must be a general reputation of the par- 
ties that they are husband and wife, and a 
conflict in such reputation will not establish 
the marriage. And reputation in such a case 
consists of the belief and speech of the peo- 
ple who have an opportunity to know the 
parties, and have heard of and observed 
their manner of living. Ashford v. Metro- 


| politan Life Ins. Co., 80 Mo. App. 638, 644. 


As popular estimation. 


Reputation is the estimation in which a 
person is held by others, especially the pop- 
ular opinion. A critic has said that “char- 
acter lives in a man; reputation outside of 
him.” State v. Ussery, 24 S. E. 414, 415, 118 
N. C. 1177. 


“Reputation,” as used in the statement 
of the rule that cohabitation and reputation 
are necessary to ground a presumption of 
marriage, means the speech of the people 
who have an opportunity to know the par- 
ties. Commonwealth v. Stump, 53 Pa. (3 
P. F. Smith) 132, 135, 91 Am. Dec. 198. 


Reputation is no other than the hearsay 
of those who may be supposed to have been 
acquainted with the fact handed down from 
one to another. Bliss v. Johnson, 38 N. E. 
416, 447, 162 Mass. 323 (citing Higham v. 
Ridgway, 10 East, 109, 120); State v. Reed, 
7 South. 132, 133, 41 La. Ann. 581. 


“Reputation” is defined to be the con- 
currence of many voices to the same fact. 
Deputy v. Harris (Del.) 40 Atl. 714, 715, 1 
Marv. 100. 


“Reputation is the estimation in which 
one is held, and this may be indicated by the 
way in which the person whose character is 
under consideration is received and regard- 
ed in society, and may be made manifest by 
acts and treatment as well as by words.” 
Peters v. Bourneau, 22 III. App. 177, 179. 


A person’s “reputation for truth” is made 
by what his neighbors generally say of him 
in this regard. If they generally say he 18 
untruthful, that makes his general reputation 


REPUTATION 


6120 


REQUEST 


for truth bad. Upon the other hand, if a; REPUTED LIQUOR SHOP. 


man’s neighbors say nothing whatever about 
him as to his truthfulness, that fact of itself 
is evidence that his general reputation for 
truth is good. Treschman v. Treschman, 61 
N. E. 961, 966, 28 Ind. App. 206. 


A woman’s reputation for chastity is tors’ meetings are held. 


what the people of her acquaintance gen- 
erally say of her in this regard; that is, the 
general credit for chastity which she bears 
among her neighbors and acquaintances. If 
a woman's neighbors and acquaintances say 


Act 1877, forbidding the keeping open of 
a “reputed liquor shop” on the day of any 
electors’ meeting, means a shop with the rep- 
utation of selling liquors, gained by sales on 
other days than merely days on which elec- 
The reputation 
proved need not be that of selling liquors on 
the days of electors’ meetings only. Reputa- 
tion is necessarily of slow growth, and could 
not be well acquired within a few specified 
hours of a particular day occurring ordinarily 


nothing of her, or do not question her char- but once a year. State v. Cady, 47 Conn. 44, 
acter for chastity, then her reputation in this | 46. 


regard should be considered good. The best 
character is generally that which is the 
least talked about. Therefore the negative 
evidence of a witness that he never heard 
anything against the character of a woman 
for chastity on whose behalf he has been 
called—that is, that he never heard her con- 
duct criticised, condemned, or even talked 
about—is admissible upon the trial where the 
reputation of the woman for chastity is in 
question, and is strong evidence of the wo- 
man’s good repute. State v. Bryan, 8 Pac. 
260, 266, 34 Kan. 63 (citing Reg. v. Rowton, 
10 Cox, 34; Gandolfo v. State, 11 Ohio St. 
114; 1 Whart. Ev. § 49). 


As to pedigree. 


“Reputation,” in matters of pedigree, 
means such declarations and statements re- 
specting the pedigree as have come down 
from generation to generation from deceased 
relatives in such a way that, even though it 
cannot be said or determined which of the 
deceased relatives originally made them or 


REPUTED OWNER. 


Evidence that a husband signed a con- 
tract for street work in front of a lot, the 
record title to which was in the wife, and 
stated to the contractors that the lot was 
community property, is suffleient to sustain a 
finding that the husband was the “reputed 
owner” within Code Civ. Proc. § 1191, as 
amended, providing that any person perform- 
ing work on a Street in front of a lot, at the 
request of the reputed owner, shall have a 
lien on the lot for work and materials, the 
words “reputed owner” importing merely a 
supposition or opinion derived or made up 
from outward appearances. Santa Cruz 
Rock Pav. Co. v. Lyons (Cal.) 43 Pac. 599, 
601. 


REPUTED THIEVES. 


1 St. 3 Geo. IV, c. 55, § 21, relating to 
the apprehension of “reputed thieves” with- 


was personally cognizant of the facts therein out warrant, only extends to persons gen- 


stated, yet it appears that such declarations | 
and statements were made as family his- 


erally reputed to be thieves, and not to one 
suspected of a particular theft. Cowles v. 


tory ante litem motam by a deceased person Dunbar, 2 Car. & P. 565, 567. 


connected by blood or marriage with the per- 
son whose pedigree is to be established. In 


re Hurlburt’s Estate, 35 Atl. 77, 81, 68 Vt. REQUEST. 


366, 35 L. R. A. 794. 


REPUTED CHARACTER. 


The reputed character of a person 18 


said to be the slow- spreading influence of 


opinion arising out of the deportment of an 
individual in the society in which he moves, 
as distinguished from bis real character, 
which is that impressed by nature, traits, or 
habits upon a person. Wright v. City of 
Crawfordsville, 42 N. Ð. 227, 229, 142 Ind. 
636. 


REPUTED HOUSE OF PROSTITUTION. 


The term “reputed house of prostitution 
or assignation,” as used in the Penal Code, 
includes all premises which by common fame 
or report are used for the purpose of prosti- 
tution or assignation. Pen. Code N. Y. 1903, 
§ 718. 


See “Instance and Request.” 


Webster defines “request” to mean to 
ask; to solicit; to express desire for. Jobn- 
son v. Clem, 4 Ky. Law Rep. 860, 867 (quot- 
ing Webster, Dict.). 


As at the instance of. 


“Request,” as contained in Laws 1875, 
c. 397, § 2, giving a lien on real estate to any 
person who at the request of owner of any 
lot, etc., grades, fills in or improves the 
same,” for his work done and materials fur- 
nished, is used in the same sense as the 
word “instance” in section 1 of the same act, 
providing that every person performing la- 
bor upon or furnishing materials to be used 
in the construction, etec., of any building, etc., 
shall have a lien on the same for the work 
or labor done or materials furnished by each 
respectively, whether done or furnished at 


REQUEST 


the instance of the owner of the building or 


other improvement for his agent.” Cornell 


v. Barney, 94 N. Y. 394, 399. 


As imposing a duty. 
In a will, “request” may impose a duty. 


In re Byers’ Estate, 40 Atl. 524, 525, 186 


Pa. 404 (citing Hutton v. Hutton, 41 N. J. 
Eq. [14 Stew. ] 267, 3 Atl. 882; Colton v. Col- 
ton, 127 U. S. 300, 8 Sup. Ct. 1164, 32 L. Ed. 
138). 


As allegation of employment. 


The statement in a lien notice given by 
a street contractor that assignor performed 
‘abor, etc., “at the request of defendant,” is 


equivalent to the phrase that “the assignor 
was employed by the defendant,” as requir 


ed to be alleged in such notice by 2 Ballin- 


gers Ann. Codes & St. § 4835. Young v. Bar- 


zone, 66 Pac. 135, 139, 26 Wash. 4. 


Implied request. 


The words “instance and request,” in an 
allegation in a petition that the plaintiff per- 
formed services for the defendant at his in- 
stance and request, do not operate to limit 
the plaintiff to proof of an express contract, 


but he may support his petition by evidence 


of facts giving rise to an implied contract. 
Columbus, H. V. & T. Ry. Co. v. Gaffney, 61 
N. E. 152, 154, 65 Ohio St. 104. 


The word “request,” as used in reference 
to the law that a testator must “request” 
the witnesses to his will to sign it, would 
ordinarily be understood as meaning “ask,” 
but such is not its meaning in this connec- 
tion, and a request may be shown by the tes- 
tator’s assent to the writing. Gross y. Burn- 
eston, 46 Atl. 993, 994, 91 Md. 383. 


Instigation distinguished. 


To say that one “requested” another to 
do an act does not imply that there was 
anything wrong in the act, but to say that 
One “instigated” another to do an act does 
imply that the act itself was wrongful. The 
word is never used lawfully with reference 
to a good, virtuous, lawful act. Cone v. Ivin- 
son, 35 Pac. 933, 938, 4 Wyo. 203. 


Option to refuse not imported. 


“Request,” as used in a will in which 
the testator “requests” his wife to make pro- 
vision for the testator’s mother and sister, 
should not be construed as importing an op- 
tion to refuse, and excluding the idea of 
obedience as corresponding duty, but to give 
& recoverable legacy. Colton v. Colton, 8 
a Ct. 1164, 1173, 127 U. S. 300, 32 L. Ed. 


Preliminary act imported. 


A vote of the members of a religious so- 
čety on approval of proposed amendments is 
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not a “request,” within a prevision of its 
constitution providing that a change therein 
cannot be granted unless two-thirds of its 
society request it, the word “request” being 
used in its ordinary import, and the provi- 
sion meaning that such request must precede 
any action looking to a change in the consti- 
tution. Philomath College v. Wyatt, 31 Pac. 
206, 216, 27 Or. 390, 26 L. R. A. 68. 


As procure. 


“Request,” as defined by Webster, is “to 
ask for earnestly; to express desire for; to 
solicit; to entreat; to address with a re 
quest;” so that its use in an instruction that 
if defendant “requested, advised, and incit- 
ed,” etc., instead of “aided, abetted, and pro- 
cured,” is not erroneous. Long v. State, 86 
N. W. 310, 315, 23 Neb. 33. 


Ratify distinguished. 


The constitution of a religious society 
provided that it should not be amended un- 
less by request of two-thirds of the whole 
society. In determining the meaning of the 
word “request” as used in this provision, the 
court holds that it was undoubtedly the in- 
tention of the framers of the constitution 
that before any change could be made in the 
instrument it must be preceded by the ex- 
pressed desire of two-thirds of the members, 
and consequently that the term “request” re- 
quired action on the part of the membership 
prior to the amendment, and its requirements 
were not satisfied by a subsequent assent or a 
passive concurrence to or in the adoption of 
an amendment. Philomath College v. Wyatt, 
37 Pac. 1022, 1028, 27 Or. 390, 26 L. R. A. 68. 


Require. equivalent. 


The use of the word “requested,” in a 
notice by executors to creditors in which the 
latter are requested to present their claims, 
instead of the word “required,” which is the 
word used in the statute requiring executors 
to publish a notice in which the creditors are 
required to present their claims, does not in- 
validate the notice, but it is a sufficient com- 
pliance with the statute. Prentice v. Whit- 
ney (N. T.) 8 Hun, 300, 301. 


Trust created. 


Where a donee of property is “request- 
ed” by his testator to dispose of that prop- 
erty in favor of others, the word ig impera- 
tive, and its employment creates a trust. 
Riker v. Leo, 21 N. E. 719, 720, 115 N. Y. 93. 
(citing Vandyck v. Van Beuren IN. Y] 1 
Caines, 84); Eddy’s Ex’r v. Hartshorne, 34 N. 
J. Eq. (7 Stew.) 419, 422. 


“Request,” as used in a will, wherein 
testator makes a devise and thereafter ex- 
presses a wish as to the disposition of the 
property or fund, is a precatory word, suff 
cient to create a trust in the property de- 
vised, Curd v. Field, 45 S. W. 92, 103 Ky. 


REQUEST 


293; where the subject and object of the 
trust are sufficiently certain, Major v. Hern- 
don, 78 Ky. 123, 129. 


The word “request,” as used in a will 
in a clause that the testator requests a lega- 
tee to make a certain disposition of the fund 
bequeathed, is a word of intention, which the 
court will carry into effect as if the testa- 
tor had used an absolute word of devise in 
trust, and the court will direct the donee or 
first taker to hold as a trustee for those 
whom the donor intended to benefit. Cockrill 
v. Armstrong, 31 Ark. 580, 589. 


The authorities are conclusive and har- 
monious that a trust will be created by such 
precatory words as “hope,” wish,“ “request,” 
etc., if they be not so modified by the con- 
text as to amount to no more than mere sug- 
gestions. Bohon v. Barrett’s Ex'r, 2 Ky. Law 
Rep. 371, 374, 79 Ky. 378. 


The words “request” and “requesting” 
under many circumstances are precatory 
words suflicient to raise a trust, it depending 
not only upon the sense in which the words 
are used, whether intended as imperative or 
as merely the expression of a wish or prefer- 
ence, the observation of which is left to the 
discretion of the first taker; and hence, as 
used in a will giving the widow of the testa- 
tor all his property for her use while living, 
and requesting her to bave certain bequests 
paid to descendants of the testator named, 
at her death, will be construed as sufficiently 
definite to create a trust in favor of such 
beneficiary. Coulson v. Alpaugh, 45 N. E. 
216, 217, 163 III. 298. 


The word “request,” in a will in which 
testator had given the whole of his estate 
to his wife, with an express wish that she 
divide the property at her death between cer- 
tain designated beneficiaries, and which stat- 
ed in a subsequent clause of the will that the 
testator requested her to make such distribu- 
tion, is synonymous with “wish” in the for- 
mer part of the will, and is to be considered 
as a precatory word, but not sufficient to 
ereate a trust after an unqualified devise. 
Hopkins v. Glunt, 2 Atl. 183, 185, 111 Pa. 
287. 


Where a will recites that the testator 
“hereby requests” that the life tenant cause 
the estate to he equally divided between cer- 
tain persons, on her death, the phrase means 
that testator intends to create a trust in fa- 
vor of such persons, and that it was his will 
that the persons named receive the estate 
as remaindermen. Knox v. Knox, 18 N. 
W. 155, 160, 59 Wis. 172, 48 Am. Rep. 487. 


REQUEST BY MAIL. 


An insured was “requested by mail“ to 
pay his premium note as required by the pol- 
Jey, when a written request for payment 
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prepaid, duly directed and deposited by the 
company in the post office in due course of 
mail, would reach the place of his residence. 
A “request by mail” is a familiar phrase, 
and has a well-understood meaning. It does 
not import that the person to whom it is 
addressed shall receive it, but only that the 
person by whom it is made shall deposit in 
the post office a written request, duly direct- 
ed, so that in the usual course of the mail it 
will reach its destination. Lothrop v. Green- 
field Stock & Mutual Fire Ins. Co., 84 Mass, 
82, 84 (citing Shed v. Brett, 18 Mass. [1 
Pick.] 401, 11 Am. Dec. 209). 


REQUEST FOR DELIVERY OF GOODS. 


A “request for the delivery of goods” 
is when the maker of it has no interest in 
the goods at all, as distinguished from a 
“warrant,” which is when the person has a 
right, and warrants the person who has the 
goods to deliver them as far as he is con- 
cerned, or as distinguished from an “order,” 
which is given when the party has a right 
to have the goods delivered. Regina v. Il- 
lidge, 2 Car. & K. 871, 874. 


REQUEST IN WRITING. 


A “request in writing,” as used in Act 
July 3, 1890, relating to the removal of a 
cause upon the simple “request in writing” 
of a party to the suit, and a petition, are one 
and the same thing. Washington & I. R. 
Co. v. Cœur D’Alene R. & Nav. Co. (U. 8.) 
60 Fed. 981, 984, 9 C. C. A. 303. 


REQUIRE. 
See “Legally Required.” 


“Require” means to make necessary; to 
demand; to ask as of right. Mattingly's 
Heirs v. Read, 60 Ky. (3 Mete.) 524, 526, 79 
Am. Dec. 565. 


Webster defines “require” to mean (1) 
to demand; to ask as of right, and by au- 
thority; (2) to claim; to render necessary as 
a duty; (3) to ask as a favor; to request; (4) 
to call to account for; (5) to make necessary; 
to demand; (6) to avenge. Johnson v. Clem, 
4 Ky. Law Rep. 860, 867. 


The words “prescribe,” “direct,” and 
“order” are all synonyms of the word “re- 
quire.” United States v. Dimmick (U. 8.) 
112 Fed. 350, 351. 


As allow. 


“Required,” as used in Code 1871, § 760, 
providing that husband and wife may be 
Witnesses for each other in all criminal cases, 
but they shall not be “required” to testify 
against each other as witnesses for the prose- 
cution, should be construed as synonymous 


REQUIRE 


with “allowed,” so that a wife was not a 
competent witness against her husband, not- 
withstanding her testimony was voluntary. 
Byrd v. State, 57 Miss. 243, 246, 34 Am. Rep. 
440. 


As authorize. 


“Require,” as used in an instruction in 
a criminal prosecution to convict if the evi- 
dence require it, is synonymous with “au- 
thorize.” Turner v. State 70 Ga. 765, 777. 


As compel. 


“Require,” as used in Comp. Laws, § 2742, 
declaring that the fees of witnesses re- 
quired” to attend in any court may be taxed 
as costs, is used as Synonymous with com- 
pel,” and hence the fees of a witness who 
appears on a request without being sub- 
penaed are not taxable as costs. Meagher 
v. Van Zandt, 2 Pac. 57, 58, 18 Nev. 230. 


„Required.“ as used in Laws 1871, p. 
280, c. 118, § 1, providing that a husband or 
wife of the accused is not incompetent to 
testify in a criminal prosecution, and pro- 
viding that no wife or husband of such ac- 
cused shall be “required” to testify except 
as a witness on behalf of the accused, means 
“compelled,” but does not mean that a hus- 
band or wife of the accused cannot testify 
against the accused voluntarily. State v. 
McCord, 8 Kan. 232, 239, 12 Am. Rep. 469. 


Where Act Cong. March 3, 1887, § 3, 
provides that an application of removal must 
be made on or before the time defendant is 
“required” to answer or plead, and an order 
of publication required a certain defendant 
to plead on the first Monday in May, the 
word “required” should not be construed to 
mean “compelled,” notwithstanding a rule of 
court provided that judgment pro confesso 
might be entered if defendant did not plead, 
etc., by the first Monday in June, since it is 
no less a requirement because no coercion or 
compulsion may follow. Tennessee Coal, 
Lumber & Tan-Bark Oo. v. Waller (U. 8.) 
37 Fed. 545, 547. 


As demand or request. 


“To ‘require’ ig to demand; to insist 
upon having; to claim as by right, on au- 
thority; to exact; to claim as indispen- 
Sable.” As used in Civ. Code, § 1681, pro- 
viding that a surety may “require” his cred- 
itor to proceed against the principal, it is 
synonymous with “exact,” direct.“ order.“ 
Kennedy v. Falde, 29 N. W. 667, 670, 4 Dak. 
319. 


The word “required,” as used in an 
agreement whereby M. assigned to K. a 
fifth interest in a railroad contract, payable 
in stocks and bonds, K. to pay one-fifth of 
the cash capital as may be “required” by 
M., means “called for.“ Appeal of McRey- 
nolds, 66 Pa. (16 P. F. Smith) 102, 111, 
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Testator devised certain property in 
trust, to pay the interest to his daughter, 
and so much of the principal as she from 
time to time, by writing under her hand and 
attested to by two creditable witnesses, 
should “require” of the trustees. Held, that 
since the gift of the entire interest was to 
the daughter absolutely, and the gift of the 
principal conditioned only on her calling for 
or requiring it with certain formalities, the 
word “require” was used in the sense of de- 
mand.” Lippincott v. Ridgway, 11 N. J. Eq. 
(3 Stockt.) 526, 534. 


In a policy of insurance providing that 
in cases of loss no sult or action for the 
recovery of any claim shall be sustainable in 
any court unless commenced within a cer- 
tain time after appraisal has been required, 
“has been required” is equivalent to “has 
been requested,” and, where no appraisal has 
been demanded, an appraisal will not be held 
to be a condition precedent to the right to 
sue. National Home Building & Loan Ass’n 
v. Dwelling House Ins. Co., 64 N. W. 21, 22, 
106 Mich. 236. 


“Requiring,” as used in Gen. Laws, c. 
122, § 30, providing that inspectors of oil 
shall be paid by the persons requiring their 
services, should be construed in the sense of 
“requesting,” “demanding.” Hanson v. 
Maverick Oil Co., 29 Atl. 459, 460, 67 N. H. 
201, 


There being no substantial difference be- 
tween the words “request” and “require” as 
the latter word is used in the statute requir 
ing executors to publish notice requiring 
creditors of the estate to present their 
claims, the use of the word “request” in a 
notice given in pursuance of the statute, 
which only states that the creditors are re 
quested to present their claims, is sufticient. 
Prentice v. Whitney (N. Y.) 8 Hun, 300, 301. 


The word “require” is not absolutely the 
synonym of the word “need,” though it is of 
the word demand.“ Though “require” may 
undoubtedly be properly used in the sense 
of “need,” such is not its primary or usual 
signification. It comes from the Latin “re- 
quiro,” and compounded of “re” and 
“quæro,” to seek for, or to seek to get back. 
It means, according to all lexicographers, a 
demand, or, as Webster defines it, to ask 
as of right and by authority, as “King David 
‘required’ Joab to number the children of 
So a bequest of money to a per- 
son to be paid when she may “require” it is 
not the equivalent of a direction that it be 
paid when she “needs” it, but rather that 
she be paid when she “demands” it. Brew- 
ster v. Brewster, 52 N. H. 52, 58. 


“Required,” as used in a statute provid- 
ing that a railroad, “when required,” shall 
transport certain persons and goods free of 
charge, Meang when requested or demanded, 
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and should not be construed to mean only ! der all these things from the plaintiff. Miller 


when necessary. or when it is for the public 
interest or convenience. People v. Central 
Pac. R. Co., 18 Pac. 90, 97, 76 Cal. 29. 


A notification of a vote, at a legal town 
meeting, that the town of D. “require” a 
railroad to locate a depot in the town of D. 
on the line of said railroad west of Black 


v. Leo, 55 N. Y. Supp. 165, 167, 35 App. 
Div, 589. 


The word “required,” as used in the 
Constitution providing that the General As- 
sembly shall raise by taxation each year, in 
addition to the sum “required” to pay the 
public expenses and interest, the sum of 


Meadows, is equivalent to the “request” for | $100,000, etc., may be defined as “having im- 
the establishment of such depot, prescribed | perative need.” Standard Dict. The direc- 
by Gen. St. c. 147, § 14, providing that, if; tion as to raising “the sum required to pay 
the proprietors of any railroad shall not the public expenses and interest” must have 
upon “request” establish proper Stopping | meant to refer particularly to the condition 
places and depots for the public accommoda- of the treasury. If there were on hand 
tion, they may, upon such proceedings as funds available to pay any part of the pub- 
are prescribed in the case of passes and | lic expenses or a part of the interest, there 


bridges, be required to establish such depots. 
Nashua & R. R. R. v. Town of Derry, 58 N. 
H. 65, 66. 


As fairly or reasonably required. 


would be neither sense nor reason in direct- 
ing that the full amount to pay each should 
be raised by taxation, and that there should 
be left for an indefinite time an available 
balance in the treasury unused. Park v. 


“Required,” as used in a lease providing ; Candler, 40 S. E. 523, 529, 114 Ga. 466 


that the lessors would have the right to pur- | 


chase whatever buildings the lessees erected 
on the premises, excepting such parts of the 
buildings and improvements as might be re- 
quired by the lessee for the proper and con- 
venient use of its railroad, etc., should be 
read “fairly required.” 
61 Fed. 24, 35. 


“Required,” as contained in an agree- 
ment whereby the plaintiffs engaged during 
a period of three years to supply the defend- 
ants, a gas company incorporated by act of 
Parliament, with such quantities of pipes as 
should from time to time during the said 
period be “required” by the defendants, 
means that the plaintiff was bound to sup- 
ply all such pipes as the company might rea- 
sonably require for such works as they were 
actually carrying on under the authority of 
their incorporation, and not such pipes as 
the company might think fit to order. White- 
house v. Liverpool New Gaslight & Coke Co., 
5 Man., G. & S. 798, 806. 


Intention to be obeyed implied. 


To “require” is to order, direct, or com- 
mand; and a charge in an information that 
the defendant “required” its laborers to 
work more than eight hours necessarily im- 
plies that in making such requirement there 
Was an intention upon the part of the de- 
fendant that its order or direction should 
be obeyed. United States v. San Francisco 
Bridge Co. (U. S.) 88 Fed. 891, 893. 


As necessary. 

“Require,” as used in an agreement to 
Purchase all the necessary brick which the 
defendant would require for the construc- 
tion of certain buildings, means all the brick 
necessary to complete the buildings, and not 
merely such as were asked for by the defend- 
ant, so that the defendant was bound to or- 


The word “required,” as used in Rev. St. 
§ 8822, providing that mine operators shall 
keep a suflicient supply of timber when 


required for use as props, was used as the 


equivalent or synonym of “needed,” and 


Coe v. Aiken (U. S.) should be so read and understood, and not as 


“requested.” According to the lexicograph- 
ers, the term “required” has several well- 
recognized meanings, and where the term is 
found in a statute, and the precise meaning 
which should be given it is involved in doubt 
or uncertainty, then, in interpreting the stat- 
ute, we should, we think, select that shade of 
meaning which will serve what appears to 
have been the purpose of the Legislature in 
the enactment thereof. Bowerman v. Lack- 
awanna Min. Co., 71 S. W. 1062, 1064, 98 
Mo. App. 308. 


Where defendants agreed to purchase 
from plaintiffs as much coal as they should 
“require” for their mill, and by the contract 
plaintiffs were not to be liable for failure to 
furnish coal where they were prevented by 
unavoidable causes, and defendants were 
not to be compelled to accept the coal when 
their works should be out of operation, the 
word “require,” as used in the contract, im- 
ports so much as is necessary for consump- 
tion in their business, and no more. Me- 
Keever v. Canonsburg Iron Oo., 16 Atl. 97, 
98, 138 Pa. 184. 


Where a mother devised her estate in 
trust during the lives of her husband and 
son, and during the minority of any of the 
son’s children, and the trustee was to pay 
to the husband so much of the income and 
principal as he might “require” for his own 
personal use, to be paid on the husband's 
written request, the word “require” should 
be construed to mean “need” or shall be 
requisite,” and not to mean that the husband 
might demand or claim as of right and by 
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authority whatever he chose. Hull v. Hollo- 
way, 20 Atl. 445, 447, 58 Conn. 210. 


A testator devised the residue of his es- 
tate to his executors, in trust for the use 
and benefit of his daughter H. for life, the 
interest to be paid to her “as she may need 
or require.” Held, that the word “require,” 
as used by the testator, was substantially 
equivalent to the antecedent word “need,” 
with which it was associated, and that the 
clause should be read as if testator had said 
“ag she may need or her necessities require,“ 
and hence H. was entitled to only so much 
of the interest of the residuary fund as the 
executors should deem reasonably necessary 
for her support according to her station and 
situation in life, and not according to her 
desire or will. Corlies v. Allen, 36 N. J. Eq. 
(9 Stew.) 100, 101. 


In a petition by a railway corporation 
to take land, setting up the rights which 
the petitioner seeks to acquire, and alleging 
that the property thus sought is required“ 
for the public, “required” is synonymous 
with the word necessary,“ and conveys the 
same meaning. Flint & P. M. R. Co. v. 
Detroit & B. C. R. Co., 31 N. W. 281, 285, 64 
Mich. 350. 


“Required,” as used in a contract with 
the federal government to deliver stone at 
such times and in such quantities as may be 
required by the government, should be con- 
strued to refer to the wants of the service, 
and not to an unsettled purpose of the gov- 
ernment; and hence, if the government caused 
delay by a change of plans, the contractor 
may recover damages. Mueller v. United 
States (U. S.) 19 Ct. Cl. 581, 591. 


As precatory word in wills. 


“Requires,” as used in a will wherein tes- 
tator makes a devise, and thereafter requires. 
the disposition of the property or fund, is a 
precatory word, sufficient to create a trust 
in the property devised. Curd v. Field, 45 
8. W. 92, 103 Ky. 293. 


In appeal pro forma pauperis. 


“Require,” as used in Const. 1877 (Civ. 
Code, § 5881), providing that plaintiffs in er- 
ror shall not be “required” to pay costs in 
the Supreme Court when the usual pauper 
oath is filed in the court below, does not re- 
lieve plaintiff in error, who filed a pauper af- 
ada vit, of all liability for costs in the Su- 
preme Court, but entitled such plaintiff in 
error to be heard in the Supreme Court at 
the expense of the state, if at the time he 
desired to bring his case to the Supreme 
Court he was in a position where he was 
unable from poverty to pay the costs due 
and made an affidavit to that effect; and the 
State, having given him, on account of his 
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court, may enter a judgment on the records 
of the Supreme Court against him to be 
satisfied out of any property that he may 
thereafter acquire. Sigman v. Austin, 37 8. 
E. 894, 896, 112 Ga. 570. 


As required by law. 


“Required,” as used in Pub. St. c. 39, $ 
52, providing that an administrator's sale 
shall not be audited if it appears, ete., that 
the administrator gave a bond in case the 
bond was required upon granting the license 
for the sale, is not used in the sense of or- 
dered” or “demanded,” but, in speaking of 
the bond, has reference to a bond required 
by law. Babcock v. Cobb, 11 Minn, 347, 354 
(Gil. 247, 253). 


As expressive of wish. 


In Act March 7, 1887 (St. 1887, p. 46, § 
8), reciting that it is ‘desired and required“ 
that all growers and manufacturers, traders, 
handlers, or bottlers of California wine, 
when selling or putting it up for sale, or 
when shipping it to parties sold, shall plain- 
ly stencil, brand, or have printed, where it 
may be easily seen, Pure California Wine,“ 
and his name both on the label or bottle or 
package, desired and required” should be 
construed as intended to express rather a 
legislative wish and permission than a man- 
date. As words of legislative command, 
they are singularly inappropriate and incon- 
sistent. The word ‘“desired’’ cannot be ig- 
nored in the construction of the act any 
more than the word “required,” and the 
former is at least as forcible in its expres- 
sion of a request as the latter is in its ex- 
pression of a command. Ex parte Kobler, 
15 P. 436, 437, 74 Cal. 38. 


REQUIREMENT. 


Where defendant agreed to buy its “re- 
juirements” of coal of plaintiff, the con- 
tract was mutual, and was one in which 
plaintiff could maintain an action for breach, 
as such provision required defendant to buy 
all its coal from plaintiff. Minnesota Lum- 
ber Co. v. Whitebreast Coa! Co., 160 III. 85, 
43 N. E. 774, 31 L. R. A. 529 (cited in Me- 
Caw Mfg. Co. v. Felder, 41 S. E. 664, 667, 
115 Ga. 408, holding a contract to furnish all 
the boxes necessary to be valid). 


s 


REQUISITION. 


“Requisition of a physician,” as used 
in Code 1876, § 4205, prohibiting the sale 
of liquors to minors except on the requisi- 
tion of a physician for medicinal purposes, 
does not merely mean on the mere advice 
of the physician that liquor should be used, 
communicated to the vendor by the minor to 
whom it is given or sold, but an appli- 


poverty, the right to be heard in its highest | cation or a request communicated by the 
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physician directly to the seller, either orally 
or in writing. Bain v. State, 61 Ala. 75, 79. 


“Requisition,” as the word is used in 
speaking of the requisition by the President 
of the United States upon the Governor of 
the state for troops, is a request by the chief 
executive magistrate to the executive officer 
representing state sovereignty, requesting 
that the state furnish a certain number of 
troops. Mills v. Martin (N. Y.) 19 Johns. 7, 
26. 


As requiring or demanding. 


“Requisition,” as used in Gen. Laws, e. 
207, § 7, providing that a mortgagor entitled 
to redeem may require the mortgagee to as- 
sign the mortgage debt to such other person 
as the mortgagor directs, and providing that 
such right shall belong to each incumbrancer 
or to the mortgagor notwithstanding any in- 
termediate incumbrance, but a requisition 
of an incumbrancer shall prevail over the 
requisition of the mortgagor, is not equiva- 
lent to a desire to retain, but should be con- 
sidered in its literal sense of the act of re- 
quiring or demanding. Atwood v. Charlton, 
45 Atl. 580, 581, 21 R. I. 568. 


REQUISITION TO SUE. 


A notice given by a security in a note 
to the payee that “you are hereby notified 
that I will not stand good as security any 
longer, on the note you hold against Wil- 
liam Upton and myself as security,” was 
held to be insufficient as a requisition to sue, 
within the meaning of the Missouri statute 
relating to securities. There ought to be 
an express direction to sue, that there may 
be no misapprehension of the meaning. It is 
as ensy to speak out plainly as mysteriously, 
and there would be no certainty in the rule 
if it led the courts to grope for the meaning 
of the party among ambiguous words. Cases 
will arise in which it would be difficult to 
determine and in the end there would be no 
rule at all; nor would the creditor know 
how to keep himself safe unless he would 
fiv at the principal on the first intimation of 
the surety’s impatience. Lockridge v. Up- 
ton, 24 Mo. 184, 185. 


REQUISITION FOR SURRENDER OF 
FUGITIVES. 


“Requisitions for surrender of fugitives,” 
as used in the Spanish treaty of January 5, 
1877, art. 11, providing that requisitions for 
the surrender of fugitives from justices shall 
be made by the respective diplomatic agents 
of the contracting parties, or, in their ab- 
sence, by superior consular officers, means 
the application for the final warrant for the 
surrender of the fugitives, which can only be 
executed by the executive authority after a 
judicial examination. Castro v. De Uriarte 
(U. S.) 16 Fed. 93, 96. 
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RES. 


In the civil law the term “res” signi- 
fles a thing, an object. As a term of law. 
this word bas a very wide and extended 
signification, including not only things which 
are objects of property, but also such as are 
not capable of individual ownership. And in 
old English law it is said to have a general 
import comprehending both corporeal and 
incorporeal things, of whatever nature or 
species. In modern usage the term is par- 
ticularly applied to an object, subject-matter, 
or status considered as the defendant in an 
action, or as the object against which direct- 
ly proceedings are taken. Thus in a prize 
case the captured vessel is the res. And 
proceedings of this character are said to be 
in rem. Black, Law Dict 


RES ADJUDICATA. 
See, also, “Former Adjudication.” 


„Res judicata” means a thing definitely 
settled by a judicial decision. State v. Wear, 
46 S. W. 1099, 1107, 145 Mo. 162. 


Res adjudicata is a matter adjudged; a 
thing judicially acted on or decided. The 
principle is that the decision of a court of 
competent jurisdiction upon a point which 
is or should have been construed as neces- 
sarily involved is final and conclusive.” 
Warren v. Raymond, 17 S. C. 163, 164, 189. 


“Res adjudicata” means that if an ac- 
tion be brought, and the merits of the ques- 
tion be discussed between the parties, and a 
final judgment be obtained by either party, 
the parties are concluded, and cannot can- 
vass the same question in another action. 
It is founded upon two maxims of the 
law, one of which is that a man should not 
be twice vexed for the same cause, and the 
other that it is for the public good that there 
be an end of litigation. Wisconsin y. Tori- 
nus, 9 N. W. 725, 726, 28 Minn. 175. 


In Smith v. Auld, 1 Pac. 626, 628, 31 
Kan. 262, Mr. Justice Brewer, speaking for 
this court, said: “The whole philosophy of 
the doctrine of res adjudicata is summed up 
in the simple statement that a matter once 
decided is finally decided, and all the learn- 
ing that has been bestowed and all the rules 
that have been laid down have been for the 
purpose of enforcing that one proposition. 
One rule fully established is that you may 
examine the entire record of the prior action 
in order to determine what was in fact ad- 
judicated. The inquiry is not limited to 
the mere formal judgment. It extends to 
the pleadings, the verdict, or the findings; 
and the scope and meaning of the judgment 
is often interpreted by pleadings, verdict, o) 
findings. Indeed, to determine the mattcrs 
which are adjudicated, not only may you 
look to the entire record, but also, in many 
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Instances, you may resort to parol testimo- 
ny.” Hoisington v. Brakey, 3 Pac, 353, 355, 
31 Kan. 560. 


Matters once determined by a court of 
competent jurisdiction can never be ques- 
tioned. It matters not under what form the 
question be presented. Whenever the same 
question recurs between the same parties, 
the plea of res adjudicata estops. McNeely 
v. Hyde, 15 South. 167, 46 La. Ann. 1083. 


The basic principle of res judicata is 
found in the necessity that a time should 
come when litigation shall cease, in order 
that the decree of the court may be car- 
ried out. Res judicata deals with the de 
cree of the court, as contradistinguished from 
the judgment of the court, since it does not 
take place with respect to the reasons of the 
judgment, but only with respect to what was 
the object of the judgment. The office and 
function and utility of res judicata is not 
to settle law questions, but to lend stability 
to a decree, in order that such decree may 
be effective. State v. American Sugar Re- 
fining Co., 32 South. 965, 966, 108 La. 603. 


The term “res judicata” is used with dif- 
ferent meanings in connection with differ- 
ent conditions, and not always with discrim- 
ination. Perbaps an exact discrimination is 
not always practicable, in the present state 
of the law on this subject. The two most 
important applications of the principle are 
when it is invoked in respect to a cause of 
action once finally determined by a judg- 
ment, and where it is invoked in respect to 
the conclusiveness of a fact contested be 
tween the parties to an action, and deter- 
mined by the judgment in that action, upon 
the same parties, when agitating their con- 
troversies in another suit upon a different 
cause of action. There is an evident dis- 
tinction in these cases not only as to the 
effect of a judgment, but as to the grounds 
on which the principle producing the effect 
1s based. The distinction is drawn with 
great clearness in the opinion of Justice 
Field in Cromwell v. Sac County, 94 U. S. 
351, 357, 24 L. Ed. 195. In the former case 
the judgment is produced as conclusive evi- 
dence that no cause of action exists. Either 
the cause of action has been satisfied and 
merged in the judgment, or its nonexistence 
has been judicially determined and forev- 
er settled by the judgment, and the con- 
trolling principle depends primarily on the 
legal effect of a judgment on the cause of 
action determined. The judgment is not 
treated merely as an estoppel to the proof 
of any fact involved in the trial of the cause 
of action alleged, but is rather held to be 
conclusive evidence that the cause of ac- 
tion alleged does not now exist, or never had 
any existence. In the latter case the judg- 
ment is produced as evidence of some ma- 
terial fact in the cause of action on trial, 
the truth of which fact both parties are es- 
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topped from denying. In such case the con- 
trolling principle depends upon the effect of 
a judgment in giving indefinite life and- 
irrebutable probative force to any fact ju- 
dicially found to be true. The considerations 
of public policy which support the rules of 
res judicata do not justify its extension to 
make a fact adjudicated in an action be 
tween two persons litigating a cause of ac- 
tion which has arisen between them in their 
individual capacity res judicata in sub- 
sequent actions brought by one, as assignee 
of a chose in action, against the other and 
a third person, which the plaintiff has pur- 
chased of such third person after his right 
therein has become fixed, and since the judg- 
ment in the first action was rendered. Fuller 
v. Metropolitan Life Ins. Co., 35 Atl. 766. 
767, 68 Conn. 55, 57 Am. St. Rep. 84. 


An estoppel precludes parties and pri- 
vies from contending to the contrary of that 
point on a matter of fact which, having 
been once distinctly put in issue by them, 
or by those with whom they are privy in 
estate or law, has been, on such issue join- 
ed, found against them. Jones v. Muldrow 
(S. C.) Cheves, 254, 255. 


The essence of estoppel by judgment is 
that there has been a judicial determination 
of a fact. Last Chance Min. Co. v. Tyler, 
Min. Co., 15 Sup. Ct. 733, 736, 157 U. 8. 683, 
39 L. Ed. 859. 


An estoppel is an omission or determina- 
tion under circumstances of such solemnity 
that the law will not allow the fact so ad- 
mitted or established to be afterwards drawn 
in question between the same parties or their 
privies. A judgment and verdict are con- 
clusive by way of estoppel only as to those 
facts which are necessarily involved in thein. 
Orr v. Mercer County Mut. Fire Ins. Co., 6 
Atl. 696, 699, 114 Pa. 387. 


The doctrine of res adjudicata is plain 
and intelligible, and amounts simply to this: 
That a cause of action once finally deter- 
mined, without appeal between the purties 
on the merits, by any competent tribunal, 
cannot afterwards be litigated by new pro- 
ceedings either before the same or any other 
tribunal. Weigley v. Coffman, 28 Wkly. 
Notes Cas. 453, 455, 144 Pa. 489, 22 Atl. 919, 
27 Am. St. Rep. 667 (citing Foster v. The 
Richard Busteed, 100 Mass. 409, 1 Am. Rep. 
125). 


As requiring decision on merits. 


An estoppel by a former judgment is 
based upon public policy. It demands that, 
when a fact has been judiciously and finally 
determined between the same parties, it 
should be at rest. It is, however, equally 
well settled that a former judgment, to be 
a bar, must have been a decision upon the 
merits. Thus a judgment for want of ju- 
risdiction, or by reason of a technical de 
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fect in the pleadings or as to the parties, 
or upon any ground not going to the merits, 
will not prevent a second action. Where a 
petition is dismissed without a reason being 
given, such dismissal will not work an estop- 
pel. Pepper v. Donnelly, 8 S. W. 441, 442, 
87 Ky. 259. 


An estoppel must be certain to every 
intent, and if, upon the face of the record, 
anything is left to conjecture us to what was 
necessarily involved and determined, there 
is no estoppel. The entry of a default is 
therefore not an estoppel. Board of Trus- 
tees of School Dist. No. 1 v. Whalen, 41 Pac. 
849, 851, 17 Mont. 1. 


A decree dismissing a bill solely for want 
of jurisdiction is not a bar to another bill in 
the same court for the same cause of action 
after a decision of the Supreme Court on 
appeal, in an action brought in a different 
court, that the former court had jurisdiction. 
Weigley v. Coffman, 144 Pa. 489, 498, 22 Atl. 
919, 27 Am. St. Rep. 667. 


Necessary elements. 


It is held that a matter is not regarded 
as res adjudicata unless there be a concur- 
rence of four conditions: First, identity in 
the thing sued for; second, identity of the 
cause of action; third, identity of persons 
and of parties to the action; fourth, identity 
in the quality of the persons for or against 
whom the claim is made. Jackson v. Cable 
(Tex.) 27 S. W. 201, 203; Mershon v. Wil- 
liams, 44 Atl. 211, 213, 63 N. J. Law, 398 
(citing 2 Bouv. Law Dict. p. 467; Davis v. 
Brown, 94 U. S. 423, 24 L. Ed. 204); Child 
v. McClosky, 84 N. W. 769, 770, 14 S. D. 181; 
Brady v. Pryor, 69 Ga. 691, 696. The court 
will inquire whether the subject-matter of 
the controversy has been brought in ques- 
tion, and within the issue in the former pro- 
ceeding, and has terminated in a regular 
judgment on the merits, and whether the 
former suit was between the same parties in 
the same right or capacity, or their privies 
claiming under them, and whether the for- 
mer judgment was before a court of com- 
petent jurisdiction. Stevens v. Stembridge, 
31 S. E. 413, 414, 104 Ga. 619. 


“In order to make out a defense of res 
adjudicata, it must appear that the parties 
were the same, and that the matter in- 
volved was the same; and it must also 
appear that the matter was adjudicated in 
a suit and before a court having competent 
jurisdiction to adjudicate the matter.” Cher- 
ry v. York (Tenn.) 47 S. W. 184, 188. 


In order to establish a plea of res judi- 
cata, there must generally be an identity 
of parties, of subject-matter, and of cause 
of action. Baldwin v. Hanecy, 68 N. E. 560, 
562, 204 III. 281. 


Res adjudicata is determined as exist- 
ing when it is ascertained that the matters 
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of the two suits are the same, and the issues 
in the former suit were broad enough to 
have comprebended all that is involved in 
the issues in the second suit. Tankersly v. 
Pettis, 71 Ala. 179. To support the plea of 
res adjudicata, the parties must be the same, 
the subject-matter the same, and the point 
must be directly in question, and the judg- 
ment must be rendered upon that point. 
Wood v. Wood, 33 South. 347, 349, 134 Ala. 
557. 


In order to make a plea of res judicata 
effective, there must be at least the concur- 
rence of two things: First, identity of sub- 
ject-matter; and, second, identity of persons 
and parties. Lindauer Mercantile Co. v. 
Boyd (N. M.) 70 Pac. 568, 570. 


In order to make a matter res judicata, 
there must be a concurrence of the follow- 
ing conditions: First, identity in the thing 
sued for: second, identity of the cause of 
the action; third, identity of persons and 
parties to the action; fourth, identity of 
the quality in the persons for or against 
whom the claim is made. 2 Bouv. Law 
Dict. That there should be identity of per- 
sons and of parties to the action is a neces- 
sary consequence of the rule of natural jus- 
tice. “Ne inauditus condemnetur.” Atch- 
ison, T. & S. F. R. Co. v. Jefferson County 
Com'rs, 12 Kan. 127, 135. 


A judgment cannot be res judicata as 
to any right or claim unless both claim and 
claimant have been before the court. Gay 
v. Brierfield Coal & Iron Co., 11 South. 353, 
364, 94 Ala. 303, 16 L. R. A. 564, 33 Am. St. 
Rep. 122. 


Before plea of res adjudicata can be 
sustained, it must appear that there has been 
a trial, at which the party appeared or was 
bound to appear; that he was duly warned. 
had his day in court, and was defeated. 
Mahon v. Luzerne County (Pa.) 9 Kulp, 453, 
461. 


Matters included. 


The rule of res adjudicata applies only 
in cases where the matter in issue is identi- 
cal with that which was in issue at the for- 
mer trial. Keith v. City of Philadelphia, 
24 Wkly. Notes Cas. 115, 116, 125 Pa. 575, 
17 Atl. 883. 


A judgment makes only that which was 
in issue and decided res judicata. The rea- 
sons given by the judges, whether few or 
many, are not res judicata. Where the Su— 
preme Court determines a demurrer to the 
complaint, any judgment based on facts as- 
sumed to exist by the opinion, but which 
are not alleged in the complaint, is not res 
judicata. The reasons of a judgment set 
forth in a Supreme Court opinion are not res 
judicata. Case v. Hoffman, 72 N. W. 390, 
100 Wis. 314, 44 L. R. A. 728. 
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The judgment of a court rendered with- 
out opposition on a motion to annul a judg- 
ment for want of jurisdiction is res judicata 
on the question of jurisdiction. Bartlett v. 
Wheeler, 31 La. Ann. 540, 543. 


Except in special cases, the plea of res 
judicata applies not only to points upon 
which the court was actually required to 
form an opinion and pronounce judgment, 
but to every point which properly belonged 
to the subject of the allegation, and which 
the parties exercising reasonable diligence, 
might have brought forward at the time. 
Grant County Com’rs v. Cross (N. M.) 73 
Pac, 615, 616. 


To work an estoppel by judgment, the 
former judgment must be directly in point, 
and involve the identical matter presented 
in the new action. Water Com’rs of City of 
Brunswick v. Cramer, 39 Atl. 671, 672, 61 
N. J. Law, 270, 68 Am. St. Rep. 705 (citing 
Chamberlain v. Hopper, 34 N. J. Law [5 
Vroom] 220; Mutual Life Ins. Co. v. Newton, 
50 N. J. Law [21 Vroom] 571, 576, 14 Atl. 
756). 


All questions properly before the appel- 
late court, and decided by them, are res 
judicata, regardless of whether the case is 
further proceeded with in the lower court, 
if remanded thereto. Stewart v. Stebbins, 
30 Miss. 66, 81. 


Although a court of law declines to de- 
termine a question of set-off, yet this is not 
res judicata, so as to preclude an inquiry in 
a court of equity. Hackett v. Connett (N. 
Y.) 2 Edw. Ch. 73, 75. 


The principle of res adjudicata operates 
only as a bar to a second suit when the 
point in controversy is the same in both 
cases, and when the decision was upon the 
merits. The points actually decided will de- 
termine if the estoppel exists, and the iden- 
tity of the cause of the demand must be the 
same in both instances. The judgment may 
be resorted to as showing what issues were 
determined, and for this purpose may prima 
facie establish the issue. But parol evidence 
is also competent to show what was the is- 
sue before the court, and the point actually 
adjudicated. Freeman v. McAninch, 24 8. 
W. 922, 925, 6 Tex. Civ. App. 644. 


The doctrine of res adjudicata is found- 
ed on public policy, as conducive to peace, 
repose, and morality, and without working 
any injustice. The rule in regard to the 
conclusiveness of the verdict and judgment 
rendered in a former trial between the same 
parties, when invoked in a subsequent suit, 
requires that the controversy must be the 
same on both sides, and that the matter in 
issue must have been directly, and not col- 
\aterally or inferentially, decided. Faires 
v. McLellan (Tex.) 24 S. W. 365, 366. 
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Parties. 


A matter once adjudicated by a court of 
competent jurisdiction may be invoked as 
an estoppel in any collateral suit in any 
court of law or equity, or in admiralty, 
when the same parties or their personal 
representatives, or one of the parties and 
the privy and privies of the other, allege 
anything contradictory to it; and those who 
assume a right to control or actively partic- 
ipate in the trial or its management, though 
not formal parties, will be concluded. State 
v. Johnson (Mo.) 25 S. W. 855, 857. 


One of the settled rules governing es- 
toppels by judgment is that the estoppel 
cannot be successfully invoked, except 
against a party or privy. Another rule is 
tbat the estoppel must be mutual. Loch- 
ridge v. Corbett, 73 S. W. 96, 98, 31 Tex. 
Civ. App. 676. 


Under a plea of res judicata, two ele- 
ments are necessary, namely, identity of the 
thing demanded, and identity of the cause 
of demand or cause of suit. Gallaher v. 
City of Moundsville, 34 W. Va. 730, 12 S. B. 
859, 26 Am. St. Rep. 942. But it is not 
necessary that precisely the same parties 
were plaintiffs and defendants in the two 
suits, provided the same subject in con- 
troversy between two or more of the plain- 
tiffs and defendants to the suit, respectively, 
has been in the form of sult directly in issue 
and decided. Brown v. Missouri Pac. Ry. 
Co., 70 S. W. 527, 96 Mo. App. 164 (citing 
Western Min. & Mfg. Co. v. Virginia Cannel 
Coal Co., 10 W. Va. 250). 


As applying to points 
5 raised, 
The rule of res adjudicata only extends 
to such questions as are actually litigated, 
and, under certain circumstances, to such as 
might be litigated. Ward v. Joslin (U. &) 
100 Fed. 676, 679. 


All matters presentable to sustain the 
particular demand litigated in prior suit, 
and all matters presented er presentable 
under the issue to defeat such demand, are 
concluded by the judgment or decree in 
the former suit. Withers’ Adm’r y. Sims, 
80 Va. 651, 658. 


In Francis v. Wood, 81 Ky. 16, 221, it 
was said: Res judicata applies, except in 
special cases, not only to points on which the 
court was actually required by the parties 
to form an opinion and pronounce judgment, 
but to every point which properly belonged 
to the subject of litigation, and which the 
parties, exercising reasonable diligence, 
might have brought forward. They cannot 
open the litigation in respect to matters 
which might have been brought forward 
only because by negligence or inadvertence 
they have been omitted from their case.” 
And in Davis v. McCorkle, 77 Ky. (14 Bush) 


which might 
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746, it was said: “A party can no more split 
up differences than indivisible demands, and 
present them piecemeal in successive suits 
growing out of the same transaction.“ 
Hardwicke v. Young, 62 S. W. 10, 11, 110 
Ky. 504. 


Except in special cases, the plea of res 
judicata applies not only to points upon 
which the court was actually required to 
form an opinion and pronounce judgment, 
but to every point which properly belonged 
to the subject of litigation, and which the 
parties, exercising reasonable diligence, 
might have brought forward at the time. 
A recovery in one suit upon issue joined on 
matter of title is equally conclusive upon 
the subject-matter of such title, in any subse- 
quent action, as an estoppel. The estoppel 
where the judgment was rendered upon the 
merits, whether on demurrer, agreed state- 
ments, or verdict, extends to every material 
allegation or statement which, having been 
made on one side and denied on the other, 
was at issue in the cause, and was deter- 
mined in the course of the proceedings. 
Aurora City v. West, 74 U. S. (7 Wall.) 82, 
102, 103, 19 L. Ed. 42. 


A decision by a court of competent ju- 
risdiction is binding on all other courts of 
concurrent jurisdiction: The defense of res 
judicata only extends to the matter neces- 
sarily determined before the judgment 
could have been given, and does not include 
every question which could have been rais- 
ed, whether considered or not. A judgment, 
therefore, is not conclusive of a matter of 
fraud when the question of fraud was not 
raised, nor the facts constituting the fraud 
known to the party injuriously affected. 
Hart v. Bates, 17 S. C. 35, 42. 


The general principle that the judgment 
or decree of a court possessing competent 
jurisdiction shall be final as to the subject- 
matter thereby determined can admit of 
no doubt. The principle, however, extends 
furtber. It is not only final as to the mat- 
ter actually determined, but as to every other 
matter which the parties might litigate in 
the cause, and which they might have had 
decided. Le Guen v. Gouverneur (N. Y.) 1 
Johns. Cas. 492, 502, 510,1 Am. Dec. 121. 


All matters presentable to sustnin the 
particular demand litigated in the prior suit, 
and all matters presented or presentable un- 
der the issue to defeat such demand, are con- 
cluded by the judgment or decree in the 
former suit. Withers’ Adm’r y. Sims, 80 
Va. 651. 


Effect in subsequent related suit. 


The effect of an estoppel by judgment 
may present two aspects—one, where a sec- 
ond suit is brought between the same par- 
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ond, where a second suit between the same 
parties is brought, not for the same cause 
of action, but for a cause of action su re- 
lated to the cause in the preceding suit that 
some matter, the establishment of which is 
essential to the recovery in the last suit, was 
determined in the preceding suit. It is set- 
tled as to the first class that, after one ju- 
dicial determination by a court of competent 
jurisdiction, a second suit for the same mat- 
ter between the same parties cannot be reliti- 
gated. Where a second suit, however, is 
brought, not for the same demand, but for a 
cause which was a part of the same matter, 
but was not included in the first action, the 
estoppel is not so sweeping. In such in- 
stance only those issues which are common 
to both suits, and which had to be or were 
actually decided in the first suit, are re- 
garded as res adjudicata in the second suit. 
Clark Thread Co. v. William Clark Co., 37 
Atl. 599, 600, 55 N. J. Eq. 658. 


Collateral attack distinguished. 
See “Collateral Attack.” 


RES DERELICTA, 


Res derelicta is that property from 
which the mind has withdrawn affection, 
and which has thus fallen back into the 
natural state of res nullius, and is again sus- 
ceptible of becoming the property of the oc- 
cupant. Rhodes v. Whitehead, 27 Tex. 304, 
313, 84 Am. Dec. 631. 


RES GESTZ. 


The res geste is defined by Wharton, 
in his work on Evidence, 258, 267, ‘‘as those 
circumstances which are the undesigned in- 
cidents of particular litigated acts, and are 

missible where illustrative of such acts. 

hese incidents may be separated from the 
act by lapse of time more or less apprecia- 
ble. Their sole distinguishing feature is 
that they should be necessary incidents of 
the litigated act—necessary in this sense: 
that they are part of the immediate prepara- 
tions for, or emanations from, such acts, 
and are not produced by the calculated poli- 
cy of the actors. In other words, they must 
stand in immediate causal relation to the act 
—a relation not broken by individual wari- 
ness seeking to manufacture evidence for 
itself. Therefore declarations whicb are the 
immediate accompaniments of an act are 
admissible as part of the res gestæe; remem- 
bering that immediateness is tested by close- 
ness, not of time but by causal relation, as 
just explained.” This is an accurate state- 
ment of the rule. Ft. Smith Oil Co. v Slover, 
24 S. W. 106, 108, 58 Ark. 168; Little Rock, 
M. R. & T. Ry. Co. v. Leverett (Ark.) 3 S. W. 
51; Hunter v. State, 40 N. J. Law (11 
Vrenm) 495; Freeman v. State, 51 S. W. 230, 


tles for the same cause of action; the sec-| 40 Ter Cr. R. 545; Coll v. Easton Transit 
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Co., 37 Atl. 89, 90, 180 Pa. 618; People v. 
Wong Ark, 30 Pac. 1115, 1117, 96 Cal. 125; 
Denver & R. G. R. Co. v. Spencer, 52 Pac. 
211, 212, 25 Colo. 9; Graves v. People, 18 
Colo. 170, 177, 32 Pac. 63, 65; McLeod v. 
Johnson, 52 Atl. 760, 761, 96 Me. 271; State 
v. Thompson, 34 S. W. 31, 37, 132 Mo. 301; 
State v. Hudspeth, 51 S. W. 481, 486, 150 Mo. 
56: State v. Walker, 78 Mo. 380, 386; State 
v. Tighe, 71 Pac. 3, 7, 27 Mont. 327; St. Clair 
v. United States, 14 Sup. Ct. 1002, 1008, 154 
U. S. 134, 38 L. Ed. 936. 


Res gestz are the circumstances, facts, 
and declarations which grow out of the 
main fact, or are contemporaneous with it, 
and serve to illustrate its character. Stirling 
v. Buckingham, 46 Conn. 461, 464. 


The doctrine of res gests is based upon 
the presumption that declarations made at 
the same time with the principal act, evoked 
by it without premeditation, and giving it 
color and character as explanatory of the 
mind and purpose of the actor, are as relia- 
ble as the act itself, of which it is a part, 
and can be proved along with it, without 
the oath of the party. Mitchum v. State, 11 
Ga. 615, 624. The res geste differ accord- 
ing to the circumstances of the particular 
case. It may be embraced within the brief 
compass of time which comprises the dura- 
tion of the principal act or transaction itself, 
or it may extend over a much longer period 
of time, if the transaction be one of a con- 
tinuing character McGowen v. McGowen, 
52 Tex. 657, 664. 


Circumstances attending a particular 
transaction on investigation by the jury, if 
so interwoven with each other and with the 
principal fact that they cannot well be sep- 
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Two things must concur to render dec- 
larations admissible as part of the res ges- 
tæ. The facts themselves must be relevant 


‘and material, independently of what was 


said, and the declaration must relate to those 
facts, and must be explanatory of them. 
Morrill v. Foster, 32 N. H. 358, 360. 


Whenever it becomes important to show 
upon the trial of any cause the occurrence 
of any fact or event, it is competent also to 
show any accompanying act, declaration, or 
exclamation which relates to, or is explana- 
tory of, such fact or event. Such act, dec- 
laration, or exclamation is known to the law 
as res gestz. Davids v. People, 61 N. E. 537, 
541, 192 IIL 176. 


The “res gestæe“ may be defined as those 
circumstances which are the undesigned inci- 
dents of a particular litigated act, and which 
are admissible when illustrative of such act. 
These incidents may be separated from the 
act by a lapse of time more or less apprecia- 
ble. They may consist of speeches of any 
one concerned, whether participant or by- 
stander. They may comprise things left un- 
done, as well as things done. Little Rock & 
F. S. R. Co. v. Leverett, 3 S. W. 50, 51, 48 
Ark. 261. 


Declarations, as a part of the res geste, 
are regarded as verbal facts indicating a 
present purpose and intention, and therefore 
are admitted in proof like any other materi- 
al fact. Carr v. State, 43 Ark. 99, 100, 105. 


No inflexible rule has ever been adopted 
as to what is part of the res geste. It must 
be determined largely in each case by the pe- 
culiar facts and circumstances incident there- 
to, but it may be stated as a fixed rule that 
included in the res geste are the facts which 


arated without depriving the jury of proof so illustrate and characterize the principal 


that is essential in order to reach a just con- 
clusion, are admissible in evidence. These 
surrounding circumstances constituting part 
of the res gest, says Greenleaf, may always 
be shown to the jury. State v. Prater, 43 S. 
E. 230, 235, 52 W. Va. 132 (citing St. Clair 


fact as to constitute the whole one transac- 
tion, and render the latter necessary to ex- 
hibit the former in its proper effect. Chicago 
& E. Ry. Co. v. Cummings, 53 N. E. 1026, 
1031, 24 Ind. App. 192. 


Hill's Ann. Code, § 680, provides that 


v. United States, 154 U. S. 134, 14 Sup. Ct. „here also a declaration, act or omission 


1002, 38 L. Ed. 936). 


„Res gestz,” it has been said, “are 
events speaking for themselves through the 
instinctive words and acts of participants, 
not the words and acts of participants when 
narrating the events.. And as long 
ag the transaction continues, so long do acts 
and deeds emanate from it, become part of 
it, so that, in describing it in a court of jus- 
tice, they can be detailed. The question is, is 
the evidence offered that of events speaking 
through participants, or that of observers 
speaking about the event? * *® Nor are 
there any limits of time within which the 
res gestz can be arbitrarily confined.” Ter- 
ritory v. Clayton, 19 Pac. 203, 297, 8 Mont. 1 
(citing Whart. Cr. Ev. § 262). 


forms part of a transaction which is itself 
the fact in dispute, or evidence of the fact, 
such declaration, act or omission is evidence 
as a part of that transaction.” This section 
is declaratory of the common law, and is a 
legislative definition of res gests. What is 
res geste, and what is not, is sometimes dif- 
ficult to distinguish, but the difficulty in mak- 
ing the application does not in any manner 
impair the rule. Humphrey v. Chilcat Can- 
ning Co., 25 Pac. 389, 390, 20 Or. 209. 


Declarations made at the time of the 
commission of a criminal act, and expressive 
of its character, are admissible in evidence 
as part of the res gestse; but, where the dec- 
laration and the act done are inconsistent, 
the presumption of intention is to be gather 
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ed from the act. State v. Shelledy, 8 Iowa, 
i8 Clarke) 477, 489. 


Utterances and exclamations of partici- 
pants, or of persons acting in concert, made 
immediately before or after or in the execu- 
tion of an act, which go to illustrate the char- 
acter and quality of the act, are usually ad- 
missible on the ground that they are a part 
of the res geste. Indianapolis St. R. Co. v. 
Whitaker, 66 N. E. 433, 434, 160 Ind. 125. 


Coincidence in time. 


Declarations, in order to be parts of the 
res geste, need not be exactly coincident in 
point of time with the principal fact. People 
v. Vernon, 35 Cal. 49, 51, 95 Am. Dec. 49; 
Davids v. People, 61 N. H 537, 541, 192 III. 
176. If they sprang out of the principal fact, 
tended to explain it, were voluntary and 
spontaneous, and made at a time so near it 
as to preclude the idea of deliberate design, 
they may be regarded as contemporaneous 
and admissible in evidence. Almost immedi- 
ately after deceased was shot, he was carried 
into a house by defendant and others, and 
within an hour afterwards, on being asked 
how it occurred, he said that defendant shot 
him, but did not intend to. This declaration 
was admissible as a part of the res geste. 
Johnson v. State, 58 Pac. 761, 763, 8 Wyo. 
494. 


It is said that there are no limits of time 
in which the res gestæ can be arbitrarily 
confined. They vary, in fact, with each par- 
ticular case. To make declarations a part of 
the res gest, they must be contemporaneous 
with the main fact, but, in order to be con- 
temporaneous, they are not required to be 
precisely concurrent in time. If the declara- 
tions sprung out of a transaction, if they elu- 
cidate it, and if they were made at a time 
so near to it as to preclude the idea of delib- 
erate design, they are then to be regarded 
as contemporaneous. If they amount to no 
more than a mere narrative of the past oc 
currence, or of an isolated conversation held 
or an isolated act done at a later period, 
they are inadmissible; but if declarations of 
a past occurrence are made under such cir- 
cumstances as will raise a reasonable pre- 
sumption that they are the spontaneous ut- 
terances of thoughts created by, or springing 
out of, the transactlon itself, and so soon 
thereafter as to exclude the presumption 
that they are the result of premeditation 
and design, they will be admissible as a part 
of the res gestæe. State v. Lockett, 68 S. W. 
563, 565, 168 Mo. 480; Lambright v. State, 16 
South. 582, 587, 34 Fla. 564. 


The statements of an accused in regard 
to the homicide, in order to be admissible as 
res gestse, must appear to be closely connect- 
ed with the homicide in point of time, though 
not necessarily exactly contemporaneous; but 
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sence of any fabrication, and it should ap- 
pear to be spontaneous, and not the relation 
of a past transaction. Ford's Case, 50 S. W. 
350, 351, 40 Tex. Cr. R. 280. 


In order to constitute declarations a part 
of the res geste, it is not necessary that they 
were precisely incident in point of time with 
the principal fact. If they spring out of the 
principal fact, tend to explain it, were volun- 
tary and spontaneous, and made at a time 
so near it as to preclude the idea of delib- 
erate design, they may be regarded as con- 
temporaneous, and are admissible in evi- 
dence. Lewis v. State, 15 S. W. 642, 643, 29 
Tex. App. 201, 25 Am. St. Rep. 720; State v. 
Hudspeth, 60 S. W. 136, 143, 159 Mo. 178. 


No inflexible rule can be adopted as to 
what lapse of time between the commission 
of an act and a declaration made should ex- 
clude the declaration, as not being a part of 
the res gestse. Each case must depend on its 
own facts and circumstances. The act or 
declaration sought to be proven must, how- 
ever, be so connected with the transaction 
as to be a part of it. In a trial for murder, 
where the witness testified that as soon after 
the murder as he could get over his scare or 
excitement, and thought it over, he went up 
to defendant and had a talk with him, the 
declarations then made by the latter are not 
admissible in his own behalf as part of the 
res gestee. Wright v. State, 41 Atl. 1060, 
1061, 88 Md. 705. 


The res gest of a transaction is what is 
done during the progress of or so nearly upon 
the actual occurrence as fairly to be treated 
as contemporaneous with it. No precise 
point of time can be fixed a priori where the 
res geste ends. Each case turns on its own 
circumstances. Indeed, the inquiry is rather 
into events, than into the precise time which 
has elapsed. Is the proof offered of a matter 
fairly a part of the same transaction? Is it 
an event pending naturally and spontaneous- 
ly as a part of the occurrence under investi- 
gation? If so, the law permits it to be prov- 
en as part of it, since the whole scene, as it 
had transpired, ought to appear to the tri- 
bunal called upon to determine its character. 
Matters occurring before or after—that is, 
before the transaction began, or after it end- 
ed—are not part of it. Hall v. State, 48 Ga. 
607-608. 


The declarations of a person, to be a 
part of the res gestz, must have been made 
at the time of the act done, which they are 
supposed to characterize, and have been cal- 
culated to unfold the nature and quality of 
the facts they were intended to express, and 
so harmonize with them as obviously to con- 
stitute one transaction. Enos v. Tuttle, 8 
Conn. 247, 250. 


Declarations, as parts of the res geste, 


they should be so near as to suggest the ab-| made at the time of a transaction, are re- 
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garded as verbal acts, and are hence admis-! accident, and having of his own accord made 


sible as any other material facts. An indis- 
pensable characteristic of these declarations 


is that they must be made at the time of the | 


act, and calculated to unfold the nature and 
quality of the fact they are intended to ex- 
plain. Mitchum v. State, 11 Ga. 615, 623. 


At common law the res gestæ was strict- 
ly confined to the transaction itself, but the 
doctrine in some of the American states has 
been extended beyond the very time of the 
transaction. A test as to what constitutes 
res geste is that it is the event speaking for 
itself at the time. To illustrate, if, during 


the statement on regaining consciousness. 
Missouri, K. & T. Ry. of Texas v. Moore, 59 
S. W. 282, 283, 24 Tex. Civ. App. 489. 


The declarations of a party are compe- 
tent as a part of the res gestæ when confined 
strictly to such complaints, expressions, and 
exclamations as furnish evidence of a pres- 
ent, existing pain or malady, to prove his 
condition, ills, pains, and symptoms, whether 
arising from sickness or from an injury by 
accident or violence. And a declaration 


made by a deceased person contemporaneous- 


ly, or nearly so, with a main event, by whose 


the difficulty, one cry out, “Spare me!“ or, consequence it is alleged that he died, is 


“Don't stab me again!” But if it is the nar- 


admissible. Generally the declarations must 


ration of a past transaction, it ought not to be contemporaneous with the event; yet, 


be admitted, as if, after a difficulty between 
A. and B., A. narrates to C. the circumstan- 


where there are connecting circumstances, 
they may, even when made some time after- 


as the Texas cases are concerned, they ap-| Where the principal fact is the fact of bodily 


pear to have made a complete departure from 
this rule, for a large portion of the decided 
cases on this question are, in phraseology, 
narratives of a past transaction. In Craig’s 
Case, 30 Tex. App. 619, 621, 18 S. W. 297, 
Judge Hurt said: “Just when the fact or 
statement is or is not a part of the res ges- 
te is one of the most difficult questions to 
solve known to the writer. The old rule was 
that, to be a part of the res geste, the fact 
of statement should be contemporaneous 
with the transaction, and this rule is approv- 
ed by many courts of the first ability. On 
the other hand, the rule has been construed 
so as to admit acts and declarations occur- 
ring not contemporaneous with the trans- 
action which preceded or followed it; and 
when they are to be admitted or rejected, if 
not coincident with the act or transaction in 
question, is a question of judicial discretion 
of embarrassing nicety.” In Freeman v. 
State, 51 S. W. 230, 231. 40 Tex. Cr. R. 545, it 
was held that statements made by a wound- 
ed person from 30 to 60 minutes after the 
wounds were inflicted were admissible as 
part of the res gestr, though the mind of the 
injured person had in the meantime been di- 
verted by other affairs. The general rule is 
that what was said or done by the injured 
party at the time and place of the injury, 
as to its cause, is admissible as part of the 
res geste. 1 Greenl. Ev. § 108. While the 
above states the general rule, cases may be 
found where the courts of last resort of this 
state have upheld the admission of the dec- 
larations of the injured party as to the cause 
of the injury, made after the transaction, 
when the circumstances were sufficient to 
exclude the presumption that they were the 
result of premeditation or design. Declara- 
tions by one injured as to what caused the 
injury, though made several hours thereaft- 
er, are admissible as part of the res geste; 
the injury being such as to occasion immedi- 
ate unconsciousness, he having been uncon- 
scious when found a few minutes after the 


injury, the res gests are the statements of 


the cause, made by the injured party almost 


contemporaneously with the occurrence of the 
injury, and those relating to the consequen- 
ces, made while the latter subsisted and 
were in progress. Travelers’ Ins. Co. of Chi- 
cago v. Mosley, 75 U. S. (8 Wall.) 397, 407, 
19 L. Ed. 437. 


In a prosecution for murder, defendant 
testified in his own behalf that he remained 
at the place of the shooting for some time, 
and then rode to the home of deceased and 
notified the family, after which he started 
to deliver himself to the sheriff, and, meet- 
ing a person one mile and a half from the 
place of the shooting, delivered the gun to 
him. Held, that testimony of the defendant 
as to what he said when he delivered the 
gun was not competent as part of the res 
gests. It was not so closely connected with 
the act as to become an incident thereof, or 
to be the facts talking through the defend- 
ant. So much time had elapsed after the 
shooting took place that the defendant had 
ample opportunity to form his design and 
plan of defense; the shooting was complete; 
provision had been made for the comfort of 
the victim; the defendant had gone a mile 
and a half for the purpose of submitting to 
arrest; the event was past; the tragedy bad 
been acted; and defendant’s statement was 
but his history of a deed that was already 
done and complete in all its parts. Territory 
v. Clayton, 19 Pac. 298, 297, 8 Mont. 1. 


Where accused procured a gun in a sa- 
loon, went back about 50 feet, killed a man 
with it, then returned to the saloon, and, 
throwing the gun on the floor, exclaimed: 
‘My God! I have killed my best friend“ 
then hurried back to the dying man, raised 
his head, repeating that he had shot his 
best friend and would be hanged, such dec- 
larations constituted parts of the res geste, 
and were legitimate independent evidence of 
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the homicidal act. Sullivan v. State, 79 N. 
W. 721, 723, 58 Neb. 796. 


Deceased was shot in the neck, and his 
articulation was affected by blood collecting 
in his throat. About 15 minutes after he 
was shot, brandy and camphor were admin- 
istered; and about 15 minutes afterwards, 
when able to talk, he made certain state- 
ments as to the circumstances of the shooting 
and who shot him. Held, that the declara- 
tions were admissible as part of the res 
geste. Fulcher's Case, 13 S. W. 750, 751, 28 
Tex. App. 405. 


The declarations of a prisoner in his own 
behalf are not admissible for the defense 
unless they form part of the res geste. To 
be such, it is not necessary that they should 
be precisely concurrent with the act under 
trial. It is enough if they spring from it, 
and are made under circumstances which 
preclude the idea of design. It is only when 
the declarations are distinguishable in point 
of time, and are open to the suspicioh of be- 
ing a part of defendant’s plan of defense, 
that they should be excluded. Thus, where 
one is charged with stealing a certain thing, 
his declarations that it was his property, 
made before the alleged stealing, were ad- 
missible in evidence. State v. Thomas, 30 
La. Ann. 600, 602. 


Declarations made about 20 minutes aft- 
er the homicide, and so intimately connected 
with it as to negative the idea of manufac- 
turing testimony, are a part of the res ges- 
tæ. Stagner v. State, 9 Tex. App. 440, 455. 


The conversation of a party within two 
to five minutes of the transaction which re- 
sulted in the homicide, and before prepara- 
tion for defense could probably have been in 
the mind of the party speaking, especially if 
the sayings are against his interest, is part 
of the res geste. O’Shields v. State, 55 Ga. 
696, 701. 


Declarations of a donor made on the 
evening of the same day on which an alleged 
gift Was made, but after it was made, going 
to show that there was a gift, and the man- 
ner of it, are not admissible as part of the 
res gests. Carter v. Buchannon, 3 Ga. (3 
Kelly) 513, 517. 


A statement made by defendant 10 min- 
utes after the homicide, and within 500 
yards of where it occurred, to the effect that 
he went to deceased’s house to get some 
clothes, and while there they quarreled, 
whereupon deceased cut defendant’s coat, 
and that he shot her to prevent her from kill- 
ing him, is inadmissible as part of the res 
gest; it not appearing what defendant was 
doing in the interval between the statement 
and homicide. Ford's Case, 50 8. W. 350, 
351, 40 Tex. Cr. R. 280. 


The statement of a person fatally injur- 
ed in a railroad collision, made from 30 to 
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60 minutes after the accident, as to the 
manner in which it occurred, is simply the 
narrative of a past transaction, and is not ad- 
missible as part of the res gestæ. Steinhofel 
v. Chicago, M. & St. P. Ry. Co., 65 N. W. 
852, 853, 92 Wis. 123. 


On a trial for murder, evidence that, a 
few minutes after the shooting, deceased said 
that defendant had shot her, is not admis- 
sible as part of the res geste. People v. 
Wong Ark, 30 Pac. 1115, 1117, 96 Cal. 125. 


On the trial of an issue as to whether 
some of the heirs of a decedent had received 
property from him as an advancement, dec- 
larations of deceased, made years after the 
transaction took place, that the transfer was 
intended as a gift, were too remote to be ad- 
mitted as a part of the res geste. Thistle 
waite v. Thistlewaite, 31 N. E. 946, 132 Ind. 
355. 


Declaration of deceased person. 


The term “res gestæ” means a thing or 
things done in and about as a part of the 
transaction out of which the litigation in 
band grew, and on which transaction said lit- 
igation is based. The declaration of a per- 
son since deceased is competent evidence, as 
being part of the res gestæ, of some trans- 
action occurring in the life of said deceased, 
provided the declaration so made was near 
the time of the transaction, and under such 
circumstances as to raise the presumption 
that it was an unpremeditated explanation 
thereof. Collins v. State, 64 N. W. 432, 434, 
46 Neb. 37. ' 


In case of homicide resulting from an 
operation performed by the accused upon the 
body of the deceased to bring about an abor- 
tion, the declaration of the deceased, made at 
the time she was introduced to the accused, 
to the effect that she was pregnant, and 
which had direct reference to the contem- 
plated transaction between deceased and the 
accused, is admissible in evidence as a part 
of the res gestæ. State v. Alcorn, 64 Pac. 
1014, 1018, 7 Idaho, 599, 97 Am. St. Rep. 252. 


Deceased made statements to his son, 
and wrote a note to his wife, a few hours 
before leaving home on the night of the 
murder, to the effect that he was going to 
the city of C. on business, and that the pris- 
oner was going with him. Held, that such 
statements, both oral and written, were ad- 
missible as part of the res gests; as ex- 
planations of the act of going from home. 
Hunter v. State, 40 N. J. Law (11 Vroom) 
495, 538. 


As illustrative of main transaction. 


Res geste are the circumstances, facts 
and declarations which grow out of the main 
fact, are contemporaneous with it, and serve 
to illustrate its character. Carter v. Buchan- 
non, 3 Ga. (3 Kelly) 513, 517; Chicago & B. 
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Ry. Co. v. Cummings, 53 N. E. 1026, 1031, 24: may be given in evidence, his declarations 
Ind. App. 192. “When the act of a party | made at the time, and calculated to elucidate 
may be given in evidence, his declarations and explain the character and quality of the 
made at the time, and calculated to elucidate | act, and so constitute one transaction, and so 
and explain the character and quality of the as to derive credit from the act itself, are ad- 
act, and so connected with it as to constitute missible in evidence. But declarations of a 
one transaction, and so as to derive credit person, made while looking from a window 


from the act itself, are admissible in evi- | of a house, having a tendency only to cor- 


dence. 
fact or transaction, and only such declara- 
tions are admissible as grow out of the prin- 
cipal transaction, illustrate its character, are 
contemporary with it, and derive some de- 
gree of credit from it.“ Pinney v. Jones, 30 
Atl. 762, 763, 64 Conn. 545, 42 Am. St. Rep. 
209. 


Res geste is a matter incidental to a 
main fact and explanatory. It is made up 
of acts and words which are so closely con- 


nected with a main fact as to really consti- 


tute a part of it, and without a knowledge 
of which the main fact might not be properly 
understood. Eagon v. Eagon, 60 Kan. 697, 
706, 57 Pac. 942, 943. 


The idea of res geste presupposes à main 
fact or principal transaction, and the res ges- 
tre mean the circumstances, facts, and dec- 
larations which grow out of the main fact, 
are contemporaneous with it, and serve to il- 
lustrate its character. In an action against 
a railroad company for the killing of a child, 
evidence as to what the engineer said about 
the accident within a few minutes after the 
child was killed is admissible as a part of the 
res geste. Hermes v. Chicago, ete., Ry Co., 
50 N. W. 584, 585, 80 Wis. 590, 27 Am. St. 
Rep. 69. 


As a part of principal act. > 


Declarations, in order to become a part 
of the res gestæ, must accompany the act 
which they are supposed to characterize, and 
must so harmonize as to be obviously one 
transaction. Coffin v. Bradbury, 35 Pac. 715, 
720, 3 Idaho (Hasb.) 770, 95 Am. St. Rep. 37. 


In order to make a declaration admissi- 
ble as part of the res geste, it must accom- 
pany an act which directly or indirectly is 
relevant to the issue, and must in some way 
qualify, explain, or characterize that act, and 
be in legal sense a part of it. Common- 
wealth v. Trefethen, 31 N. E. 961, 963, 157 
Mass. 180, 24 L. R. A. 235. 


“Evidence, to constitute part of the res 
gestre, must be connected with the subject- 
matter under investigation. Thus declara- 
tions and exclamations of persons not pres- 
ent at the place where an accident occurred 
which is the subject of the action, and who 
did no act which contributed to the accident, 
are no part of the res gestz, as they are in 
no wise connected with the accident itself. 
It is stated in Waldele v. New York Cent. & 
H. R. R. Co., 95 N. Y. 274, 47 Am. Rep. 41, 
that the rule is that, when the act of a party 

7 Wps. & P.—19 


it, it is inadmissible. 


showing its true character. The general rule 


There must be a main or principal roborate his testimony that he them saw a 


Street railway accident, are not admissible 
as part of the res geste of the accident.” 
Ehrhard v. Metropolitan St. Ry. Co., 74 N. X. 
Supp. 551, 552, 69 App. Div. 124. 


Declarations accompanying and explain- 
ing the res geste may be proved, but such 
declarations are not admissible as part of 
the res gestz unless they in some way eluci- 
date or tend to characterize the act which 
they accompany, or may derive a degree of 
credit from the fact itself. If the declara- 
tion offered in evidence depends entirely for 
its effect on the credit of the person making 
United States v. Angell 


(U. S.) 11 Fed. 34, 39. 


The declarations of a prisoner are not 
admissible as part of the res geste unless 
they are made at the time of the act which 
is being investigated, and which they are 
calculated to characterize. They must so 
harmonize and be connected with the act as 
to constitute a part of it. Nelson v. State, 
32 Tenn. (2 Swan) 237. 


Narratives. 


The term “res gestæ” is defined as the 
transaction, thing done, or subject-matter, as 
when it is necessary, in the course of a case, 
to inquire into the nature of a particular act, 
or the intention of the party who did the 
act.” Proof of what the person said at the 
time of doing it is admissible in evidence as 
part of the res gests, for the purpose of 


is that declarations, to become part of the 
res gests, must accompany the act which 
they are supposed to characterize, and so 
harmonize with them as to constitute one 
transaction. If the declarations are mere 
narratives of a past event or occurrence, they 
are not res gests. People v. Dewey, 6 Pac. 
103, 105, 2 Idaho (Hasb.) 83. 


Statements of observers. 


Statements of observers not participants 
in the act, the subject of investigation, are 
not admissible as res gestæ. On a trial for 
manslaughter, testimony that a witness for 
the state, present when the deceased receiv- 
ed the shot, on passing from the room where 
the shot was delivered to the front room, 
stated to the persons who were there, in 
answer to the question, What is the matter 
back there?“ that accused had shot deceased, 
and shot him down for nothing, was inad- 
missible as part of the res geste. State v. 
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Ramsey, 20 South. 904, 905, 48 La. Ann. 
1407. 


The res gestę in larceny is not restricted 


to the limited time when the fingers reach 
The quo 
animo, and all actions and words whereby | 


out and grasp the articles stolen. 


that is demonstrated, form part of the res 
gests, and thus become admissible in evi- 
dence to prove the character of the act char- 
ged to be a crime. Declarations of a third 
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ly existing, or whether it be inculpatory or 
exculpatory in character or import. ‘The dec 
larations, therefore, of a person found in the 
possession of stolen goods as to how he came 
by them, made by him at once upon their 
being discovered in his keeping, are res 
geste. State v. Gillespie, 68 Pac. 742, 743, 
62 Kan. 469, 84 Am. St. Rep. 411. 


There are no limits of time within which 
the res gestz can be arbitrarily confined. 


person are not hearsay, and therefore are | They vary, in fact, with each particular case. 


admissible in evidence where they are the 
natural concomitants of an act done by him, 
and are explanatory of such act, and such 
act is a part of the res geste. State v. 
Gabriel, 88 Mo. 631, 638. 


As related to pertinent fact. 
A declaration is not admissible as char- 


acterizing an act and constituting part of | 


the res gestæ unless the act also is pertinent 
to the issue. Thus, on an indictment for 
poisoning, evidence that the deceased, on 
going out of her house just before she was 
poisoned, said she was going to meet the 
prisoner, is not admissible as tending to 
prove their meeting, even in connection with 
evidence of her jllness on her return and 
her attributing it to what the prisoner had 
given her to drink. People v. Williams (N. 
X.) 3 Abb. Dec. 596, 601. 


Reply to question. 


In an action against a railroad company 
for the negligent killing of a brakeman while 
in its employ, the declaration of the brake- 
man tbat “that handhold let me down,“ made 
to a witness who bad seen the accident when 
a few yards away, and had run to help the 
brakeman in answer to his call after the 
exclamation by witness of “What in the 
world!“ is not a part of the res geste, but 
is in the nature of a response to an inquiry. 
Louisville & N. R. Co. v. Pearson, 12 South. 
176, 179, 97 Ala. 211 (following Richmond & 
D. R. Co. v. Hammond, 9 South. 577, 93 Ala. 
181). 


Spontaneity. 
The test of whether or not declarations 


|The distinguishing feature of declarations of 


this class is that they should be the neces- 
sary incidents of the litigated act—necessary 
in this sense: that they are part of the im- 
mediate concomitants or conditions of such 
act, and are not produced by the calculated 
policy of the actors. They need not be co- 
incident as to time if they are generated by 
an excited feeling which extends, without 
break or let, down from the moment of the 
event they illustrate. In other words, they 
must stand in immediate causal relation to 
the act, and become part either of the action 
immediately producing it, or of action which 
it immediately produces. Whart. Cr. Ev. 
(Sth Ed.) §§ 262, 263. The test is, were the 
declarations the facts talking through the 
party, or the party’s talk about the facts? 
Instinctiveness is the requisite, and, where 
this obtains, the declarations are admissible. 
Bradberry v. State, 22 Tex. App. 273, 2 8. 
W. 592, 593. 


Res gestæ are events speaking for them- 
selves through the instinctive and spontane- 
ous words and acts of participants, and not 
the words of participants when narrating 
the events. The distinguishing characteris- 
tic of these declarations is that they must 
be necessary incidents of the criminal act, 
or immediate concomitants of it, and that 
they are not due to calculated policy. State 
v. Molisse, 38 La. Ann. 381, 382, 58 Am. Rep. 
181. 


Statements not made in defendant’s 
presence. 
Concomitant acts speaking through the 
principal actor, and events incident to the 
main transaction, are a part of the res 


are res geste is. were they the facts talking geste. Sullivan v. State, 58 Neb. 796, 800, 
through the party or the party’s talk about 79 N. W. 721. And statements made by de- 
the facts? Instinctiveness is the requisite, ceased to a third person immediately pre- 
and when this exists the declarations are | ceding a homicide, and bearing a causal rela- 
admissible. State v. Lockett, 68 S. W. 563, tion thereto, are admissible as a part of the 
565, 168 Mo. 480. res geste, though not made in the immediate 

Declarations res gestæ are not merely | Presence of the defendant. McCormick v. 


declarations accompanying acts, but they are State (Neb.) 92 N. W. 606, 607. 
also declarations concomitant with present 
facts. The test of their admissibility is in- 
stinctiveness of utterance. If they appear 
to be the spontaneous and unpremeditated 
speech of the party in immediate causal 
relation to the thing in question, they are 
admissible, whether that thing be an act 
concurrently performed or a fact concurrent- 
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“Res ipsa loquitur” imports that the 
plaintif has made out a prima facie case 
without any direct proof of actionable negli- 
gence. Bien v. Unger, 46 Atl. 593, 595, 64 
N. J. Law, 596. 
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The meaning of the phrase “res ipsa |; business does not happen if reasonable care 
loquitur” is that the jury are warranted in is used, the effect of the rule is that evi- 
finding from their knowledge as men of the dence of the attendant circumstances is suf- 
world that such accidents usually do not | ficient for an inference of negligence, without 
happen except through the defendant’s fault, | proof of any specific negligent act. But the 
and therefore in inferring that this one hap- attendant circumstances shown must be such 
pened through the defendant’s fault, unless as will warrant an inference not of negli- 
otherwise explained. Pinney v. Hall, 156 gence only, but of defendant’s negligence— 
Mass. 225, 30 N. E. 1016 (cited in State v. an inference that the injury is attributable 
Green, 52 Atl. 673, 675, 95 Md. 217). to some violation of defendant’s duty. The 
learned judge who wrote the opinion in Grif- 
fen v. Manice, supra, in explaining the mean- 
ing and application of “res ipsa loquitur,” 
quotes approvingly section 59 of Shearman 
& Redfield on Negligence, as follows: “It 
is not that in any case negligence can be 
assumed from the mere fact of the accident 
and injury, but in these cases the surround- 
ing circumstances which are necessarily 
brought into view by showing how the ac 
cident occurred contain, without further 
proof, sutticient evidence of defendant’s duty, 


The phrase “res ipsa loquitur,” which, 
literally translated, means that “the thing 
speaks for itself,” is merely a short way of 
saying that the circumstances attendant upon 
an accident are, of themselves, of such a 
character as to justify a jury in inferring 
negligence as the cause of that accident, and 
the doctrine which it embodies, though cor- 
rect in itself, may be said to be applicable 
to two classes of cases only, to wit: First, 
when the relation of carrier and passenger 
exists, and the accident arises from some and his neglect to perform it. The fact of 


abnormal condition in the department of ac- | the casualty and the attendant circumstances 
tual transportation; second, where the in-| may themselves furnish all the proof of neg- 
jury arises from some condition or event jigence that the injured person is able to 
that is in its very nature so obviously de- | offer, or that it is necessary to offer.” The 
structive of person or property, and is 30 judge, in his opinion, also quotes approving- 
tortious in its quality, as in the first instance, ly from Benedick v. Potts, 88 Md. 52, 40 
at least, to permit no inference save that Atl, 1067, 41 L. R. A. 478, and concludes: 
of negligence on the part of the person in the «The reg includes the attending circumstan- 
control of the injurious agency.” Benedick ces, and, so defined, the application of the 
v. Potts, 40 Atl 1067, 1068, 88 Md. 52, 41 L. rule presents principally the question of the 
R. A. 478 (citing Thomas, Negl. 574); Griffen sufficiency of circumstantial evidence to es- 
v. Manice, 59 N. E. 925, 926, 166 N. Y. 188, | tablish or to justify the jury in inferring 
52 I. R. A. 922, 82 Am. St. Rep. 630. There the existence of the traversable or principal 
must be reasonable evidence of negligence, | tact in jssue—the defendant’s negligence. 
but when a thing is shown to be under the The question in every case is the sa me— 
management of the defendant or its serv- whether the circumstances surrounding the 
ants, and the accident is such as in the or- occurrence are such as to justify the jury 
dinary course of things, does not happen jn inferring the fact in issue.” Thus it was 
if those who have the management use prop- | held in an action for personal injuries that 
er care, it affords reasonable evidence, in the: the doctrine did not apply, as, while the cir 
absence of an explanation by defendant, that | cumstances may have shown negligence, 
the accident arose from want of care. For there was nothing to suggest that it was the 
instance, where a piece of coal flew from the | negligence of the master, rather than that 
tender of a passing train and injured a sec- of fellow servants. Fink v. Slade, 72 N. Y. 
tion hand who was standing at a reasonable | Supp. 821, 824, 66 App. Div. 105. 

distance from the track, this, in the absence N ; 

of explanation, and under the doctrine of res Res ipsa loquitur” is a phrase which, 
ipsa loquitur, constituted sufficient negli- | 28 was said by Mr. Justice Garrison in Bane 
gence on the part of the company to estab. v. Lombard, 21 Atl. 190, 23 Atl. 167, 53 N. 
lish a prima facie case, notwithstanding that J. Law (24 Vroom) 233, imports that in each 
the coal was properly loaded on the tender. ease there must be something in the facts 


Gulf, C. & S. F. R. Co. v. Wood (Tex.) 63 S. that spenks of the negligence of defendant; 
W. 164, 165. that is, that the thing which caused the in- 


jury was under the management of the de- 

The doctrine of res ipsa loquitur, as ex- fendant or his servants, and the accident 
pounded by the Court of Appeals in its latest was so unlikely to occur, if proper care had 
utterance on the subject, in Griffen v. Man- been exercised, as to justify an inference 
ice, 59 N. E. 925, 166 N. Y. 188, 52 L. R. A. that it was due to some neglect of duty. 
922, 82 Am. St. Rep. 630, relates simply to The general rule is that the occurrence of 
the probative force of evidence. It does not an accident does not raise the presumption 
dispense with the necessity of evidence of of negligence, but, where the testimony 
the defendant’s negligence in any case, but, which proves the occurrence by which the 
on the contrary, expressly requires it. In plaintiff was injured discloses circumstances 
its application in those cases where the ac-| from which the defendant’s negligence is a 
cident is such as in the ordinary course of | reasonable inference, a case is presented 
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which calls for a defense. Excelsior Elec- 
tric Co. v. Sweet, 30 Atl. 553, 554, 57 N. J. 
Law (28 Vroom) 224. 


The term “res ipsa loquitur” is used in 
the law of negligence with reference to cases 
where an accident has occurred, and the 
physical facts surrounding it are such as to 
create a reasonable probability that the ac- 
cident was the result of negligence. In such 
cases the physical facts themselves are evi- 
dential, and furnish evidence of negligence. 
ìt is often ditticuit to determine when this 
maxim is to be applied, and its application 
must depend to a very great extent upon 
the circumstances of each case as it arises. 
The maxim is applicable where a servant is 
injured by the defective manner in which a 
wheel in the tackle block of a derrick is 
held in place, if it appears that the pin would 
not have worked out of place if it had bee 
securely fastened in the block and had been 
kept in that condition, and therefore the mere 
fact that the pin worked out is presumptive 
evidence of the master’s negligence. Hous- 
ton v. Brush, 29 Atl. 380, 383, 66 Vt. 331. 


What the court designates as a free 
paraphrase of the expression “res ipsa loqui- 
tur“ is as follows: There are a class of cases 
in which there has been no direct evidence 
of any particular act of negligence, beyond 
the mere fact that something unusual has 
happened, which caused the injury. In such 
cases each will depend upon its own facts, 
with this understanding: that where a cer- 
tain course of action has been pursued by 
any person without injury to others, and 
he, upon changing that course, injures an- 
other, the thing. unexplained, speaks for 
itself that such person has been negligent; 
or, if something unusual happens with re- 
spect to the defendant’s property, or some- 
thing over which he has control, which in- 
jures the plaintiff, and the natural inference 
on the evidence is that the unusual occur- 
rence is owing to the defendant’s act, the 
occurrence, being unusual, is said to speak 
for itself that such act was negligent. Bahr 
v. Lombard, 21 Atl. 190, 192, 53 N. J. Law 
(24 Vroom) 233. 


The doctrine of res ipsa loquitur has re- 
ceived recent consideration from the courts, 
and the doctrine given a liberal construction. 
In Breen v. New York Cent. & H. R. Co., 
109 N. Y. 297, 16 N. E. 60, 4 Am. St. Rep. 
450, the rule is thus stated: “There must be 
reasonable evidence of negligence. but when 
the thing causing the injury is shown to be 
under the control of a defendant, and the 
accident is such as, in the ordinary course of 
business, does not happen if reasonable care 
is used, it does, in the absence of explana- 
tion by the defendant, afford sufficient evi- 
dence that the accident arose from want of 
care on its part.” In Griffen v. Manice, 166 
N. Y. 188, 59 N. E. 925, 52 L. R. A. 922, 82 
Am. St. Rep. 630, the cases are examined, 
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and the rule stated is approved. The opin- 
ion, in part, reads: The maxim is also. in 
part, based on the consideration that, where 
the management and control of the thing 
which has produced the injury is exclusively 
vested in the defendant, it is within his 
power to produce evidence of the actual 
cause that produced the accident, which the 
These views 
have been recently reiterated in this depart- 
ment in the case of Fink v. Slade (decided at 
the November term) 72 N. Y. Supp. 821, 06 
App. Div. 105, and also find support in analo- 
gous cases in this and other states. In White 
v. Boston & A. R. Co., 144 Mass. 404, 11 N. E. 
552, it is held that there is a presumption 
of negligence where a passenger is injured 
by the falling of a lamp shade. In Och v. 
Missouri, K. & T. Ry. Co., 130 Mo. 27, 31 S. 
W. 962, 86 L. R. A. 442, a presumption of 
negligence was held to arise where the in- 
jury was caused by the falling of a ventilator 
window. In Horn v. New Jersey Steamboat 
Co., 23 App. Div. 302, 48 N. X. Supp. 348, 
it was held that the falling of an upper berth 
from an unexplained cause was prima facie 
evidence of negligence on the part of the 
steamboat company. See, also, Gerlach v. 
Edelmeyer, 47 N. Y. Super. Ct. (15 Jones & S.) 
292, aflirmed 88 N. Y. 645; Wolf v. American 
Tract Society, 164 N. X. 30, 58 N. E. 31. 51 
L. R. A. 241; Stewart v. Ferguson, 52 App. 
Div. 317, 320, 65 N. Y. Supp. 149. The fall- 
ing of a fire extinguisher fastened to the 
side of a car, resulting in the injury to plain- 
tiff, was held to establish a prima facie case 
of negligence against defendant, in the ab- 
sence of evidence explaining the occurrence. 
Allen v. United Traction Co., 73 N. X. Supp. 
737, 67 App. Div. 363. 


Where the physical facts of an aceident 
themselves create a reasonable probability 
that it resulted from negligence, the physical 
facts themselves are evidential, and furnish 
what the law terms “evidence of negligence,” 
in conformity with the maxim “res ipsa 
loquitur.” Seybolt v. New York, L. E. & 
W. R. Co., 95 N. Y. 562, 47 Am. Rep. 75. 
Thus, where a loud and unusual noise came 
from an electric car, and a volume of smoke 
issued therefrom, frightening plaintiff's horse, 
an instruction that such noise and smoke 
raised a presumption that it would not have 
been caused if defendant had used proper 
care in relation to the machinery of the car, 
and that the jury may infer that the de 
fendant was guilty of negligence, was prop- 
erly given. Richmond Ry. & Electric Co. v. 
Hudgins, 41 S. E 736, 738, 100 Va. 409. 


The theory of “res ipsa loquitur” may be 
illustrated by a statement from Blanton v. 
Dold, 18 S. W. 1140, 1149, 109 Mo. 64. where 
plaintiff was injured by the sudden starting 
of a machine contrary to its ordinary mode 
of operation. The court held that such ac- 
tion of the machinery tended of itself to 
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show want of care in its construction or con-| wills as that which made it, and nothing 
dition, and, by way of argument, said: Some short of this will suffice. There is a wide 
catastrophes are of a nature such as to carry | difference between the rescission of a con- 
in a mere statement of their occurrence an tract and its mere termination or cancella- 
implication of neglect. In such event the tion. Winton v. Spring, 18 Cal. 451, 452. It 
theory speaks for itself.“ Cothron v. Cuda- | is well settled that a technical rescission of a 
hy Packing Co., 73 S. W. 279, 280, 98 Mo. contract has the legal effect of entitling 
App. 343. each of the parties to be restored to the 
condition in which he was before the con- 
tract was made, so far as that is possible, 
and that no rights accrue to either party by 
the force of the terms of the contract. 
Clark v. American Developing & Mining Co.. 
72 Pac. 978, 980, 28 Mont. 468 (citing Anvil 
Min. Co. v. Humble, 153 U. S. 540, 14 Sup. 
Ct. 876, 38 L. Ed. 814). 


After a contract has been broken, wheth- 
er by an inability to perform it. or by a 
rescinding against right or otherwise, the 
party not in fault may sue the other for the 
damages suffered, or, if the parties can be 
placed in statu quo, he may, should he pre- 
fer, return what he has received. and re- 
cover in a suit the value of what he has 
paid or done. The latter remedy is termed 
“rescission.” Merrill v. Merrill, 35 Pac. 768. 
769, 103 Cal. 287. 


Where the purchaser of goods fails to 
accept the same, and the seller refuses to 
take them back, and sues for the price, there 
is no rescission. The act of refusing to ac- 
RESCIND. cept an article is not in accordance with the 

contract, but one of insistence on, and no re- 

To rescind is to abrogate, annul, avoid, | scission of, the contract. Potsdamer v. 
or cancel a contract. Powell v. F. C. Linde Kruse, 58 N. W. 983, 57 Minn. 193. 


Co., 60 N. X. Supp. 1044, 29 Misc. Rep. 419 
(citing Abb. Law Dict.). Rescission is a fact. The word itself 


may be used by contracting parties to indi- 

The word “rescind,” as used in a state- | cate the right, but other words may be 
ment by a party to a contract as follows, | adopted to point out that course of conduct 
“I hereby terminate and rescind my said of the parties which shali constitute the fact 
written contract,” is synonymous with the of rescission. Hence omission of the term 
word “terminate,” and the rescission there- | “rescind” in a contract does not indicate that 
fore relates only to the unfulfilled part, and other language was not intended to give a 
not to the entire agreement, making the right to rescind. Seanor v. McLaughlin, 30 
party rescinding liable on notes executed | Atl. 717, 719, 165 Pa. 150, 32 L. R. A. 467. 
pursuant to the contract which matured be- 
fore the rescission. Hurst v. Trow Print- 
ing & Bookbinding Co., 22 N. X. Supp. 371, | RESCUE. l 
374, 375, 2 Misc. Rep. 361. 


The most apt and concise statement of 
the principle of res ipsa loquitur is found in 
the leading case of Scott v. London & St. 
Katherine Docks Co., 3 Hurl. & C. 596, where 
the plaintiff sued for personal injuries, and 
the court held there must be reasonable evi- 
dence of negligence, but, where the thing 
is shown to be under the management of the 
defendant or his servants, and the accident 
is such as, in the ordinary course of things, 
does not happen if those who have the man- 
agement use proper care, it affords reasona- 
ble evidence, in the absence of explanation 
by defendant, that the accident arose from 
want of care. Chenall v. Palmer Brick Co., 
43 S. E. 443, 445, 117 Ga. 106 (citing Water- 
house v. Schlitz Brewing Co., 81 N. W. 725, 
12 S. D. 397, 48 L. R. A. 157). 


RES JUDICATA. 
See “Res Adjudicata.” 


a ess a ꝗ —＋œ⁴—nEv———— 


Aiding prisoner to escape distinguished. 
see “Aid.” 


Rescue is forcibly and knowingly freeing 
Bishop defines a rescission of a contract another from arrest or imprisonment. Code, 
as the avoidance of a voidable contract. § 4478 A rescue takes place where there 
Bish. Cont. § 679. But even where a con- is no effort on the part of the prisoner to 
tract is voidable, and is sought to be re- escape, but his delivery is effected by the in- 
scinded by one of the parties thereto, equity | terference of others without his co-operation, 
and good conscience require that he shall | whereas the offense of aiding a prisoner to 
place the other in statu quo. He will not, escape consists in inciting, supporting, and 
be permitted to repudiate a contract, and re- re-enforeing his exertions in his own behalf 
tain the benefits derived therefrom. Tecum- tending to the accomplishment of the object. 
seh State Bank v. Maddox, 46 Pac. 563, 568, Robinson v. State, 9 S. E. 528, 529, 82 Ga. 
4 Okl. 583. 535. 
| 
| 


The rescission is the unmaking of a con- A rescue is defined to be “when a man 
tract, requiring the same concurrence of, lawfully arrested and taken is set at large 


RESCISSION. 


RESCUB 


wrongfully.” An indictment for a rescue 
will not lie for a trespass on property. 
State v. Mazyck (S. C.) 8 Rich. Law, 291, 
292. 


The taking away and setting at liberty 
against the law a distrained animal con- 
stitutes a rescue, and it is not necessary that 
positive violence or menacing or threatening 
words should be employed to characterize 
the act as a rescue, and such a taking is es- 
teemed in law a violent taking. Hamlin v. 
Mack, 33 Mich. 103, 108. 


Taking cattle from the lawful custody of 
a field driver while driving the cattle to the 
pound is a rescue, though the cattle are never 
out of the sight of the field driver, and are 
finally yielded to him and impounded. Vin- 
ton v. Vinton, 17 Mass. 342, 344, 


RESENTMENT. 


Anger distinguished, see Anger.“ 


RESERVATION. 
See “Military Reservation.” 


A reservation is a clause in a deed creat- 
ing or reserving something out of the thing 
granted that was not in existence before. 
Winston v. Johnson, 45 N. W. 958, 959, 42 
Minn. 398; Fischer v. Laack, 45 N. W. 104, 
105, 76 Wis. 313; Langdon v. City of New 
York (N. X.) 6 Abb. N. C. 314, 321; Gould 
v. Glass (N. Y.) 19 Barb. 179, 192; Barnes v. 
Burt, 38 Conn. 541, 542; Gay v. Walker, 36 
Me. 54, 60, 58 Am. Dec. 734; Morrison v. 
First Nat. Bank, 33 Atl. 782, 88 Me. 155; 
State v. Wilson, 42 Me. 9, 21. A reservation 
is something taken back out of that which is 
granted, such as rent, or some right to be ex- 
ercised, such as the cutting of timber. 
Youngerman v. Polk County Sup'rs, 81 N. W. 
166, 167, 110 Iowa, 731; Randall v. Randall, 
59 Me. 338, 340. 


A reservation is defined to be a keeping 
aside or providing, as where a man lets or 
parts with his land, but reserves or provides 
himself a rent out of it. Stephens v. Rey- 
nolds, 6 N. Y. (2 Seld.) 454, 458 (citing Jacob, 
Law Dict.); Parsell v. Stryker, 41 N. Y. 
480, 483; Wegner v. Lubenow (N. D.) 95 N. 
W. 442, 445. 


A reservation in a deed is something 
created out of the granted premises by force 
and effect of the reservation itself, as an 
easement out of land granted, or rent out of 
premises devised. In re Narragansett In- 
dians, 40 Atl. 347, 355, 20 R. I. 715; Elliot 
v. Small, 29 N. W. 158, 159, 35 Minn. 396, 59 
Am. Rep. 329. 


Reservation is something taken from the 
whole thing covered by the general terms 
making the grant, and cuts down and lessens 


6140 


RESERVATION 


the grant from what it would be except for 
the reservation. Miller v. Lapham, 44 Vt. 
416, 435. 


A reservation is a proviso in a deed 
which reserves to the grantor some new right 
or interest in the thing grunted, not before 
existing in him, operating by way of an im- 
plied grant. If it does not contain words of 
inheritance, it will only give an estate for 
the life of the grantor. Engel v. Ayer, 27 
Atl. 352, 354, 85 Me. 448. 


A reservation is a proviso in a deed cre- 
ating some new right issuing out of the thing 
granted, which did not exist before as an 
independent right, in the behalf of the gran- 
tor, and not of a stranger. Gould v. Howe, 
23 N. E. 602, 603, 131 III. 490 (citing 2 Washb. 
Real. Prop. [2d Ed.] pp. 646, 693, § 67). 


A reservation is something in futuro in 
respect to the use of the land, as an ease- 
ment or the like. Green Bay & M. Canal 
Co. v. Hewitt, 66 Wis. 461, 466, 29 N. W. 237. 


A reservation in a grant must be of some 
new right not in esse before the grant, as 
of rent, etc., or perhaps of some pre-existing 
easement. Cutler v. Tufts, 20 Mass. (2 
Pick.) 272, 278. 


A reservation is a proviso in a deed 
creating some new right or interest in the 
thing granted, and reserving the same for 
the benefit of the grantor. Inhabitants of 
Winthrop v. Fairbanks, 41 Me. 307, 311. 


A reservation is always something issu- 
ing or coming out of the thing or property 
granted, and not a part of the thing itself, 
and must be to the grantor or party execut- 
ing it, and not to a stranger. Karmuller v. 
Krotz, 18 Iowa, 352, 358 (quoting Borst v. 
Empie, 5 N. Y. [1 Seld.] 33, 88). 


Exceptions distinguished. 


Strictly speaking, a reservation in a 
deed is something merely created or reserv- 
ed out of the thing granted, that was not in 
existence before—to illustrate, an easement 
—while an exception is of a part of the thing 
granted, and of something in esse at the 
time.” Winston v. Johnson, 45 N. W. 958, 959, 
42 Minn. 398; Moflitt v. Lytle, 30 Atl. 922- 
923, 165 Pa. 173; Cocheco Mfg. Co. v. Whitti- 
er, 10 N. H. 305, 310. 


The words “reserving and excepting,” in 
a deed, are often used indiscriminately, and 
whether a particular provision is an excep- 
tion or reservation does not depend on the 
use of either term, but on the nature and 
effect of the provision itself. Martin v. 
Cook, 60 N. W. 679, 680, 102 Mich. 267: 
Stockbridge Iron Co. v. Hudson Iron Co., 107 
Mass. 290, 298. 


The terms “exception” and “reservation” 
are often used in deeds indiscriminately, and 
sometimes what purports to be a reservation 
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as to form is an exception. A reservation is 
a thing issuing out of the land granted. 
Thus a provision in a deed conveying certain 
premises, except the dower of 50 acres, etc., 
is an exception. McAfee v. Arline, 10 8. H. 
441, 442, 83 Ga. 645. 


A reservation differs from an exception 
in this: that the latter is a part of the thing 
granted—of the thing in esse at the time— 
but the former is of a thing newly created 
or reserved out of the thing demised, that 
was not in esse before. The two words 
are, however, often used indiscriminately. 
Whether a particular provision is an excep- 
tion or a reservation does not depend on the 
use of the word “reservation” or exception,“ 
but on the nature and effect of the provision 
itself. A reservation, in a conveyance, is 
the withholding by the grantor of some right 
or privilege for his own use out of, or in con- 
nection with, the estate conveyed, while an 
exception relates to a part of the thing 
granted. A reservation, and not an excep- 
tion, is created by a deed conveying certain 
premises, but “excepting and reserving 
* œ * the right and privilege of taking 
water from” a stream on the premises con- 
veyed, and “also the right and privilege of 
three watering places for the convenience 
of” the grantor. Smith v. Cornell Universi- 
ty, 45 N. Y. Supp. 640, 641, 21 Misc. Rep. 220. 


The words “exception and reservation” 
are frequently used indiscriminately, and it 
not infrequently happens that a deed that 
purports to be a reservation has the force 
of an exception, or vice versa. A provision 
in a deed reserving to the grantor so much of 
the premises as may be needful for his en- 
joyment of the waters of a creek and all wa- 
ter rights for mining purposes is a reserva- 
tion, pure and simple. Wilson v. Higbee 
(U. S.) 62 Fed. 723, 726. 


A reservation in a deed has sometimes 
the force of a saving or exception. “Excep- 
tion” is always a part of the thing granted, 
and a reservation is of a thing not in being. 
but is newly created out of the lands and 
tenements demised. Though “exception” and 
„reservation“ have been used promiscuously, 
it is well settled that, in giving construction 
to instruments, the intention of the party is 
to be effectuated, and, if a deed cannot effect 
the design of them in one mode known to 
the law, their purpose may be accomplished 
in another, provided no rule of law is violat- 
ed. Hence the distinction between an ex- 
ception and reservation is so obscure in 
many cases that it has been observed that 
that which in terms is a reservation in a 
deed is often construed to be an exception, 
in order that the object designed to be se- 
cured may not be lost. A deed from a fa- 
ther to son of a tract of land lying between 
two other tracts owned by the father, und 
across which was a road connecting the two 


6141 


RESERVATION 


tracts retained by the father, contained a 
clause, “reserving forever for myself the priv- 
ilege of passing with teams and cattle across 
the same in suitable places to land I own 
south of the premises.“ This reservation 
was construed to be an exception. Inhabit- 
ants of Winthrop v. Fairbanks, 41 Me. 307, 
311, 312; Myers v. Bell Tel. Co., 82 N. Y. 
Supp. 83, 84, 83 App. Div. 623; McClintock v. 
Loveless, 5 Pa. Dist. R. 417, 418; Sears v. 
Ackerman, 72 Pac. 171, 172, 138 Cal. 583. 


A deed contained a specific description 
of the land conveyed, and also this clause, 
“Said R. reserving lots sold, Nos. 1, 2, 3,” 
ete.; designating by number 29 lots. The 
grantee claimed that the grantor excepted 
from his deed such lots only as he had in 
fact sold, and that such of the lots speci- 
fied in the reservation as he had in fact not 
sold passed to the grantee in the deed. The 
word “reserving,” used in this deed, in strict 
sense, means excepted. The office of an 
exception in a deed is to take something 
out of the thing granted that would other- 
wise pass, while a reservation creates in 
favor of the grantor some new right out of 
the thing granted which was not before in 
esse. The terms, however, as used in deeds, 
are often treated as synonymous; and 
words creating an exception are to have 
effect as such, although the word “reserva- 
tion” is employed. In this case the grantor 
undertook to withdraw from his grant cer- 
tain lots, and the language is to be con- 
strued as an exception. The same rules of 
construction apply to an exception in a deed 
as govern the grant itself. Indeed, all books 
treat of an exception upon the theory that it 
is a regrant by the grantee to the grantor 
of the estate described in the exception. 
Roberts v. Robertson, 53 Vt. 690, 692, 38 Am. 
Rep. 710. 


By an exception some portion of the 
subject of the grant is excluded from the 
conveyance, and the title to the part ex- 
cepted remains in the grantor by virtue of 
his original title. A reservation creates a 
new right out of the subject of the grant, 
and is originated by the conveyance. A deed 
conveying certain premises, excepting and 
reserving the right of interment on the land 
reserved for that purpose in the land con- 
veyed, is an exception, and not a reserva- 
tion. Mitchell v. Thorne, 32 N. E. 10, 12, 
134 N. Y. 536, 30 Am. St. Rep. 699. 


The words “exception” and “reserva- 
tion” are often used indiscriminately, though 
there is a known difference between them. 
An exception is separating a part of that 
embraced in the description and already ex- 
isting in specie, as excepting a particular 
parcel of land from a farm granted by gen- 
eral words. A reservation is something 
newly created out of the granted premises 
by force and effect of the reservation ſt- 
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self, as an easement out of lands granted, or 
rent out of lands demised. By a certain deed 
A. conveyed to C. a parcel of land, together 
with a certain water right for the running 
of a mill, “except the reserve of the right 
and privilege of conveying water through 
the premises hereby granted and conveyed, 
in the channel now open.” A. controlled 
other water in the stream besides that con- 
veyed to O. Held, that the phraseology was 
equivalent to “except and reserve,” and that 
the grantor meant by such terms to secure 
himself the easement to convey water 
through the channel referred to; that it 
could not have been a reservation out of the 
water power, because the grant of water 
to C. was clear and distinct. And even had 
it been a reservation, in terms, as to water 
not granted to bim, it would have been void 
as a reservation, because there was nothing 
for it to operate on. If the clause had been 
inserted, “except and reserve all the gran- 
tor's other water power,“ it would still be 
void; neither adding to nor diminishing the 
grantor's such other water power. Hurd v. 
Curtis, 48 Mass. (7 Mete.) 94, 110. 


A reservation is always of something 
taken back out of that which is already 
granted, while an exception is of some part 
of the estate not granted at all. A reserva- 
tion is never of any part of the estate itself, 
but of something issuing out of it, as, for 
instance, rent, or some right to be exercised 
in relation to the estate, as to cut timber. 
An exception, on the other hand, must be 
of a part of the thing granted or described, 
and can be of nothing else. Blackman v. 
Striker, 37 N. E. 484, 485, 142 N. Y. 555. 


An exception in a grant is always a 
part of the thing granted and of a thing in 
being, while a reservation is of a thing not 
in being, but is merely created out of lauds 
and tenements devised. It is said that, al- 
though these terms are frequently used as 
substantially synonymous, yet they are in 
reality different. A reservation is a clause 
in a deed whereby the grantor reserves some- 
thing to himself out of that which he grant- 
ed before. This differs from an exception, 
which is always a part of the thing granted 
and of a thing in existence at the time. A 
reservation is always something taken back 
out of that which is granted, while an ex- 
ception is some part of the estate not grant- 
ed at all. A reservation is never of any part 
of the estate itself, but of something issuing 
out of it, as, for instance, rent, or some right 
to be exercised in relation to the estate, as 
to cut timber upon it. An exception, on the 
other hand, must be a portion of the thing 
granted, or described as granted, and must 
also be of something which can be enjoyed 
separately from the thing granted. Where 
a deed of a certain piece of land reserved 
the right to cut and remove all the pine 
timber or trees upon said premises, and pro- 
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vided that the right is hereby reserved by 
the grantor to enter upon said lands at any 
time within two years from the date of the 
deed, for the purpose of cutting or removing 
the trees or timber so reserved,” it was held 
that there was a reservation, and not an 
exception, so that the absolute right of prop- 
erty in the trees was not excepted out of the 
estate granted, but there was only a right 
reserved to enter within two years and cut 
and remove the trees. Rich v. Zeilsdortf, 22 
Wis. 544, 547, 99 Am. Dec. 81. 


“A reservation is a clause of a deed 
whereby the feoffor, donor, lessor, grantor, 
etc., doth reserve some new thing to himself 
out of that which he granted before. This 
doth differ from an exception, which is ever 
of part of the thing granted, and of a thing 
in esse at the time; but this is of a thing 
newly created or reserved out of a thing 
demised that was not in esse before, so that 
this doth always reserve that which was not 
before, or abridge the tenor of that which 
was before. If one grant land yielding for 
rent money, corn, a horse, spurs, a rose, ot 
any such thing, this is a good reservation; 
but if the reservation be of grass, or of the 
vesture of the land, or of a common or other 
profit to be taken out of the land, then these 
reservations are void.” Whitaker v. Brown, 
46 Pa. (10 Wright) 197, 198 (quoting Shep. 
Touch. p. 80); Goodrich v. Eastern R. R., 
37 N. H. 149, 164, 167; Adams v. Morse, 51 
Me. 497, 498; Inhabitants of Winthrop v. 
Fairbanks, 41 Me. 307, 311. 


An exception is something taken out of 
that which is before granted, by which means 
it does not pass by the grant, but is severed 
from the estate granted. A reservation is 
something issuing out of the thing granted, 
and not a part of the thing granted. Cruise, 
Dig. tit. 32, “Deed,” e. 3; Cunningham v. 
Knight (N. Y.) 1 Barb. 399, 407; Herbert v. 
Pue, 20 Atl. 182, 183, 72 Md. 307. 


A provision in a deed to a railroad com- 
pany, “Said company to build a crossing 
over said railroad to pass to the back land 
with cart or otherwise,” could not constitute 
an exception. The office of a provision of 
that description is to exclude from the grant, 
and retain to the grantor, some portion of 
his estate; whatever is thus excluded re- 
maining in him as of his former right and 
title, because it is not granted. A reser- 
vation, on the other hand, is a new creation 
of something not previously existing. The 
grantee under the deed was subjected by its 
terms to the duty of building a crossing over 
the proposed railroad, to be used to pass to 
the back land with cart or otherwise. The 
railroad was yet to be constructed. What- 
ever was thus to be done was to be done 
as a new thing in the future, and the words 
in question therefore are to be construed 
as a reservation. Knowlton v. New York, 
N. H. & H. R. Co., 44 Atl. 8, 9, 72 Conn. 188. 


RESERVATION 


In construing a deed conveying in fee 
a tract of land, and stating that “the said 
grantor doth reserve a road ten feet wide” 
along a certain line, it being claimed that 
such reservation excepted the fee to such 10 
feet, the court said: “A ‘reservation’ is the 
creation of a right or interest which had no 
prior existence as such in a thing or part of 
a thing granted. It is distinguished from 
exception, in that it is of a new right or 
interest. An exception is always of part of 
the thing granted. It is of the whole of the 
part excepted. A reservation may be of a 
right or interest in the particular part which 
it affects. These terms are often used in the 
saine sense, the technical distinction being 
disregarded. Though apt words of reserva- 
tion be used, they will be construed as an 
exception if such was the design of the par- 
ties.“ Kister v. Reeser, 98 Pa. 1, 5, 42 Am. 
Rep. 608. 


“A reservation is the creation in behalf 
of the grantor of a new right issuing out of 
the thing granted—something which did not 
exist as an independent right before the 
grant. An exception is a clause in a deed 
which withdraws from its operation some 
part of the thing granted, which would oth- 
erwise have pussed to the grantee under the 
general description. The part excepted is in 
existence at the time of the grant, and re- 
mains in the grantor, unaffected by the con- 
veyance, Frequently the words ‘exception’ 
and ‘reservation’ are used as synonymous, 
and the term ‘exception’ will be held to 
mean reservation whenever it may be nec- 
essary to effectuate the intention of the par- 
ties to the instrument.” Thus, in a deed 
of railroad land, expressly reserving and ex- 
cepting a strip of land for a right of way, 
the words must be construed to mean either 
a reservation or an exception, for, strictly 
speaking, a thing cannot be both reserved 
and excepted at the same time. The clause 
Wus held to create a reservation, and not an 
exception. Biles v. Tacoma, O. & G. H. R. 
Co., 32 Pac. 211, 212, 5 Wash. 509. 
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there was a reservation. Adams v. Morse, 
51 Me. 497, 498; Inhabitants of Winthrop 
v. Fairbanks, 41 Me. 307, 311. 


A part of two lots was conveyed by a 
deed under which plaintiff deraigned title, 
“saving and excepting therefrom” 15 feet 
square as a way to” the grantor’s cellar. 
The adjoining property, including the store 
to which the cellar pertained, was conveyed 
by the same grantor to a remote grantor 
of defendants by a deed including the right 
of way as mentioned in the first deed, and 
the plot was used by defendant and his 
predecessors as a way to the cellar, and who 
later erected thereon a two-story structure. 
Plaintiff and his grantors did not use or at- 
tempt to use the plot in any way. Held, 
that the clause in the deed should be con- 
sidered as an exception, by which no right 
in the plot was granted to plaintiff, and not 
as a reservation by the grantor simply of 
a right of way. Mount v. Hambley, 50 N. 
Y. Supp. 813, 815, 22 Misc. Rep. 454. 


An exception is said to be a withdrawal 
from the operation of a grant of some part 
of the thing granted, while a reservation is 
of some new thing issuing out of what is 
granted. Thus, where real estate is granted, 
a portion thereof may be excepted from the 
terms of the conveyance, or the trees or 
woods grown thereon. If the exception be 
valid, the title to the thing excepted remains 
in the grantor, the same as if no grant had 
been made. A reservation, while not affect- 
ing the title to the thing granted, may re- 
serve to the grantor the right to the use or 
enjoyment of a portion thereof, as an ease- 
ment, the right to pass over. or the like. 
Thus a conveyance of land subject to a lease 
which expires on a specified day—the 6th— 
subject to the lease, does not create an ex- 
ception or reservation. Eiseley v. Spooner, 
36 N. W. 659, 660, 23 Neb. 470, 8 Am. St. 
Rep. 128. 


Every reservatiou in a deed isthe actof 
the grantor, and should be construed most 


Both a reservation and an exception strongly against him, and most beneficially 
must be a part or arise out of that which is for the grantee. A reservation has some- 


granted in a deed. The difference is that 
an exception is something taken back out 
of the estate then existing and clearly grant- 
ed, while a reservation is something issuing 
out of what is granted. So, where a man 
grants a tract of land described by metes 
and bounds, except one acre, which is also 
Particularly described, there is an exception, 
and the acre never passes; but, on the other 
hand, if one grants a tract of land without 
any exception of a part, but reserves rent 
or some right which he may exercise in re- 
lation to the estate, as to cutting timber or 
to have an easement of some kind therein, 
this is a reservation; and so, where a con- 
veyance of a sawmill provided that the 
stuntor reserved all slabs made at the mill, 


times the force of a saving or exception. A 
reservation is of a thing not in being, but 
newly created out of the land and tenements 
devised, though “exception” and “reserva- 
tion” have often been used promiscuously. 
The construction given to a clause called a 
reservation is that it is an exception if it 
falls within that definition, and if such was 
the design of the parties. Wellman v. 
Churchill, 42 Atl. 352, 353, 92 Me. 193 (citing 
State v. Wilson, 42 Me. 9; Inhabitants of 
Winthrop v. Fairbanks, 41 Me. 307). 


Exemption from taxation. 
Act Tenn. March 20, 1858, authorizing 


the Home Insurance & Trust Company to 
organize “with all the forms, officers, terms, 


RESERVATION 


powers, rights, reservations, restrictions, and 
liabilities given to” the M. Company, did 
not pass to the Home Company an exemp- 
tion from taxation granted to the M. Com- 
pany by its charter. Home Ins. & Trust 
Co. v. State of Tennessee (U. S.) 161 U. 8. 
198, 200, 16 Sup. Ct. 476, 40 L. Ed. 670. 


As disposition of public land. 


„Reservation,“ as used in speaking of 
the reservation of public lands, does not im- 
ply an absolute disposition of the lands in 
all cases, but the withholding of them from 
some other disposition, such as sale, or for 
the use of schools and other objects. It dif- 
fers in meaning from the word “appropria- 
tion,” which implies a setting apart or ap- 
plication to some particular use. Jackson 
v. Wilcox, 2 III. (1 Scam.) 344, 359. 


The word “reservation,” as used in the 
treaty of October 2, 1863, between the Unit- 
ed States and the Chippewa Indians, which 
provided that there should be set apart from 
the tract thereby ceded a reservation of 640 
acres near the T. river for Chief Moose 
Dung, had the effect of vesting in the chief 
a title or interest in the 640 acres upon se- 
lection made, so that he could execute a 
valid lease thereof without the approval of 


the Secretary of the Interior. Meehan v. 
Jones (U. S.) 70 Fed. 453, 455. 
The term “reservation,” in the sixth 


article of the Chickasaw Treaty of May 24, 
1834, reading, “also reservations of a sec- 
tion shal] be granted to persons, male and 
female,” etc., was equivalent to an absolute 
grant. Anderson & Orne v. Lewis & Niles 
(Miss.) Freem. Ch. 178, 203; Wray v. Ho-ya- 
pa-nubby (Miss.) 10 Smedes & M. 452, 461. 


Right of way. 


A right of way to land conveyed is not 
an exception, but a reservation, which may 
be inferred from any wording indicating an 
intention to create an easement. Calboun 
Gold Min. Co. v. Ajax Gold Min. Co., 59 Pac. 
607, 615, 27 Colo. 1, 50 L. R. A. 200, 83 Am. 
St. Rep. 17. 


RESERVE— RESERVED. 


See “Premium Reserve“; “Reinsurance | 
Reserve”; Way Reserved.” 
Keep in reserve, see “Keep.” 


ra a I aaa e e a ̃ ̃ NN 


“Reserve” means to keep, to hold, to re- 
tain. Myers v. Conway, 7 South. 639, 640, | 
90 Ala. 109. 


The word “reserve” means to appropri- 
ate; to set aside. Meigs v. McClung, 13 U. 
S. (9 Cranch) 11, 15, 16, 17, 3 L. Ed. 639, 
641. 


„Reserve,“ as used in a contract to ren- 
der services as a baseball player for a cer- 
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tain season, and providing that the player 
might be reserved by the other party to the 
contract for the succeeding season, is used 
in its ordinary sense of to hold; to keep for 
future use. Metropolitan Exhibition Co. v. 
Ward, 9 N. Y. Supp. 779, 780, 24 Abb. N. O. 
393. 


In a conveyance of house lots upon a 
street not yet made or accepted, but exist- 
ing only upon a plan, the words with a re- 


serve of the street“ may be construed as 


words of grant, when such was the obvious 
meaning of the parties. Palmer v. Dough- 
erty, 33 Me. 502, 54 Am. Dec. 636. 


As creating estate. 


An exception in a deed in fee that the 
grantor “reserves the use of certain tracts 
of land and farm thereon, or the rents and 
profits arising from it, during his life and the 
life of his wife,” is insufticient to create any 
estate in the wife; and therefore the money 
becoming due after the death of the grantor, 
for the use and occupation of the premises, 
goes to the grantor’s personal representa- 
tives, and not to his wife. Logan’s Aùdm'r, 
v. Caldwell, 23 Mo. 372, 373. 


As except. 


“Reserve” and “except” are often used 
indiscriminately, and whether a particular 
provision is an exception or a reservation 
does not depend upon the use of either term, 
but upon the nature and effect of the pro- 
vision itself. Therefore, while a reservation 
in favor of a stranger to the instrument is 
invalid, yet, in order to effectuate the in- 
tention of the grantor, such a reservation 
has been treated as excepting from the grant 
the thing reserved. Under these principles, 
where the grantor reserved to himself and 
to his daughter, who was a stranger to the 
deed, an estate for the lives of both in the 
property conveyed, the life estate, in accord- 
ance with the intention of the parties, was 
valid as an exception to the grant in the 
deed. Martin v. Cook, 60 N. W. 679, 680, 
102 Mich. 267. 


It is held that to “reserve” means an ex- 
ception, and to “except” means a reservation, 
when these words are used in a deed. Ne- 
gaunee Iron Co. v. Iron Cliffs Co. (Mich.) 96 
N. W. 468, 474. 


A deed contained a specific description 
of the land conveyed, and also a clause re- 
serving certain lots. Held, that the two lots 
did not pass to the grantee, but the clause 
should be construed as an exception. Rob- 
erts v. Robertson, 53 Vt. 690, 692, 38 Am. 
Rep. 710. 


“Saving and reserving” are apt words 
to use in a deed that constitute a reserva- 
tion, but, when used in a deed reserving and 
saving coal in the lands to the grantor, they 
must operate as an exception, because the 
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coal {s a corporeal hereditament in esse at 
the date of the deed, part of the land itself, 
and therefore not the subject of a reserva- 
tion. Says Lord Coke: Note a diversity be- 
tween an exception, which is ever of part 


of the thing granted and of a thing in esse, 
but newly created or reserved out of the 
And his criti- 


land or tenement demised.“ 
cism upon the word “reserved” is as follows: 
“‘Reserve’ cometh of the Latin word 'reservo'; 
that is. to provide for store, as, when a man 
departeth with his land, he reserveth or pro- 
videth for himself a rent for his own liveli- 
hood. And sometimes it hath the force of 
saving or excepting.” Whitaker v. Brown, 
46 Pa. (10 Wright) 197, 198 (quoting 2 Co. 
Litt. [Thomas’ Ed.] *412). 
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on which a higher rate of interest than there- 
in specified is reserved or taken shall be 
utterly void, do not invalidate a security 
originally free from corruption, but under 
which there has been a subsequent taking or 
agreement to take illegal interest. Sloan v. 
Sommers, 14 N. J. Law (2 J. S. Green) 509, 
515. 


“Reserved,” as used in Rev. St. c. 35, 
$ 4, providing that, when it shall appear that 
“unlawful interest has been taken or reserv- 
ed,” it shall be lawful for the debtor to 
become a witness, etc., refers to a usurious 
contract for the loan of money, whereby 


‘there has been reserved or taken a greater 


rate of interest than is allowed by law at 


the inception of the contract, and not to the 


“Reserving,” in a deed, technically saves payment of unlawful and usurious interest 
only a right to some use or benefit in the on a lawful contract. Brickett v. Minot, 48 
thing granted, instead of excluding or ex- Mass. (7 Metc.) 291, 294. 


cepting from the operation of the deed a 
part of the thing embraced in the general 
description. But it may be used in the sense 


As creating mere license. 
Where, in a deed of land containing a 


of excepting, the words “reserving all the bed of ore, there was a clause “reserving 
minerals underlying the soil,” in the granting to the grantor the right to mine on the 
clause of a deed, constituted prima facie an granted premises” a certain quantity of ore 
exception of the minerals from the operation annually at a certain duty per ton, the gran- 
of the grant. Sloan v. Lawrence Furnace tor was licensed to enter the mine; but it 
Co., 29 Ohio St. 568, 569. saved him no title in the land or in the ore 

Where A., owner in fee of a parcel of. before mined, and it did not restrict the 
land on which were two dwelling houses, grantee from mining at the same time, even 
one of which had been assigned to bis fa- | to the exhaustion of the ore. Stockbridge 
thers widow as dower, conveyed an undi- 5215 Co. v. Hudson Iron Co., 107 Mass. 290, 


vided one-half of the dower estate to B., 
and afterwards the probate guardian of A. 
conveyed the land with one dwelling house As giving option. 

thereon, reserving the house occupied by the A written contract for the regulation and 
widow, the word “reserving” must be con- grading of real property, which contains a 
strued as “excepting,” because the widow . provision that the owner “reserves the right 
had a life estate in the house, which could! to decide” after the rock has been uncovered 
not be reserved by the grantor, but only ex- Whether he will have the same removed or 
cepted out of the grant. Kimball v. With- not, entitles him to decide that the same 
ington, 6 N. E. 759, 760, 141 Mass. 376. shall not be removed, and gives him the right 


The word reserved” as used ima deed. to thereafter remove it himself. Riley v. 


conveying certain lots, “said described pieces ee 
and parcels of land all fronting on M. street, 
and running back from said street 100 feet 
to an alley reserved by the grantor,” was 
not used in the sense of “excepting from.” 
The grantor was the absolute owner of the 
entire premises, and, had it been his inten- 
tion to grant only the specific number of 
feet, without the alley, the most natural 
thing would have been to have said just technical sense, when used in a deed grant- 
that; but what was added was evidently | ing real estate, but reserving something 


intended as descriptive of the alley, and as therein, implies a reservation of some use or 


an insurance to the grantee that the strip lesser estate out of the estate granted. Keel- 
described had been set apart by the grantor er v. Wood, 30 Vt. 242, 245. 

for alley purposes, and appurtenant to and “Reserving,” as used in a deed contain- 
for the benefit of the abutting sublots into | ing a clause “reserving to myself the use of 
Which he was dividing the land. Long v. the well in the highway in front of said 
Fewer, 53 Minn. 156, 159, 54 N. W. 1071. land,” created a reservation in favor of the 
grantor, and not an exception, though the 


As pledged. 


In relation to school lands, “reserved” 
is synonymous with “pledged.” Ferry v. 
Street, 11 Pac. 571, 573, 4 Utah, 521. 


As creating reservation. 
The word “reserving,” in its strict and 


As applicable to inception of contract. 


“Reserved or taken,“ as used in statutes 
providing that all notes, bills, bonds, etc., 


word “reserving” is often construed to create 
an exception, and the word “excepting” to 
create a reservation, it appearing that the 
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water in the well was ample for the use of 
both parties; and therefore the grantor was 
not entitled to change the manner of obtain- 
ing water from the well so as to exclude the 
grantee from its use. Barnes v. Burt, 38 
Conn. 541. 


“Reserving,” as used in a warranty deed 
of certain land, reserving therefrom a strip 
for a public street, cannot be construed as an 
exception of anything, for an exception is a 
part of the thing granted, and of something 
in esse at the time of the grant, while a res- 
ervation ig defined to be something newly 
created or reserved out of the thing granted 
that was not in esse before, so that although 
the terms “exception” and “reservation” are 
often used indiscriminately, and the differ- 
ence between them is in particular cases 
sometimes obscure and uncertain, the so- 
called reserving for a public street would be 
a reservation proper, as distinguished from 
an exception, properly so called. Elliot v. 
Small, 29 N. W. 158, 159, 35 Minn. 396, 59 
Am. Rep. 329. 


“Reserving the highway,” as used in a 
conveyance of land containing the usual cove- 
nants of warranty, but reserving the high- 
way, means the reservation of the highway 
for its use and purpose as a highway, and 
does not prevent the fee of the lands includ- 
ed in the highway from passing to the pur- 
chaser, subject only to the easement of the 
public. Peck v. Smith, 1 Conn. 103, 134, 6 
Am. Dec. 216. 


“Reserving three rows of apple trees for 
the use of our mother,“ as used in a convey- 
ance granting certain real estate, but reserv- 
ing “three rows of apple trees for the use of 
our mother,” will be construed to only indi- 
cate a reservation for the life of the mother. 
Keeler v. Wood, 30 Vt. 242, 246. 


In construing a deed of a tract of land, 
“reserving always a right of way as now 
used, on the west side of the above-described 
premises, for cattle and carriages from the 
public highways to a piece of land now owned 
by R., lying north of and adjoining the prem- 
ises hereby conveyed,” the court said: “A 
right of way cannot be created by an excep- 
tion in a deed. It may be created by a res- 
ervation. If the word ‘excepting,’ or an 
equivalent word, is used in the deed for the 
purpose of creating the right, the courts have 
considered it as meaning reserving, in order 
to give effect to the intention of the parties.” 
Bridge v. Pierson (N. Y.) 66 Barb. 514, 518. 


The word “reserving,” in a deed of a 
railroad right of way, releasing all claims 
for damages, but “reserving” to the grantor 
a private crossing over the walk along the 
course of a previously existing cartway, has 
the effect of excepting the cartway from the 
grant, and does not create a new right in 
the grantor by way of reservation, and there- 
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fore the word “heirs” is not necessary to 
make the easement of crossing perpetual. 
Hamlin v. New York & N. E. R. Co., 36 N. 
E. 200, 201, 160 Mass. 459. 


„Reserve,“ in a conveyance of land, with 
covenant for quiet enjoyment, “reserving” 
the right to enter on a certain part thereof 
and dig and take sand and clay fit for brick- 
making, did not make a technical reserva- 
tion. Lord Coke says: The word ‘reserve’ 
sometimes hath the force of saving and ex- 
cepting. Sometimes it serveth to reserve a 
new thing, namely, a rent, and sometimes to 
except a part of the thing in use that is 
granted.” Ryckman v. Gillis (N. X.) 6 Lans. 
79, 81. 


“Reserving” is often considered as cre- 
ating an exception, and the word “except- 
ing” as creating a reservation. The clause 
in a deed of land, ‘‘reserving to myself the 
use of the well in the highway in front of 
said land,“ created a reservation, and not an 
exception, where it appeared that the water 
was employed for the use of both parties, 
so that the grantor had no right to exclude 
the grantee. Barnes v. Burt, 38 Conn. 541. 


As withdrawn. 


“Reserved to the United States,” as used 
in Act Cong. July 5, 1866, § 1, providing for 
the construction of a military wagon road, 
does not describe or include lands “sold or 
otherwise disposed of,” but only Indian and 
military reservations, and the like—lands 
withdrawn from the public domain for some 
special use of the United States, and not 
lands already disposed of to states or others. 
Cabn v. Barnes (U. S.) 5 Fed. 326, 331. 


The word “reserved,” in a land grant 
made by Congress, may not always be held 
to include lands withdrawn for the purpose 
of supplying possible deficiencies in some 
prior land grant. Yet, as that is the ordi- 
nary scope of the word, if any narrower or 
different meaning is to be attributed to it 
in such grant the reasons therefor must he 
clear. Northern Pac. R. Co. v. Musser-Saun- 
try Land, Log & Mfg. Co., 18 Sup. Ct. 205, 
206, 168 U. S. 604, 42 L. Ed. 596. 


RESERVE LANDING. 


The words “reserve landing” on a cer- 
tain tract of land, fronting on a river, and 
included in a plat of land dedicated as part 
of a city which covered other lands fronting 
on the river, were construed to show a res- 
ervation to the use of the owner of the par- 
ticular tract, and not a dedication thereof 
to the public. Grant v. City of Davenport, 
18 Iowa, 179, 186. 


RESERVE FUND. 


Expert evidence has been held admissi- 
ble that the term reserve,“ among insurance 
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people, where the word or term is applied 
to a level rate policy, means a sufficient per- 
centum of the annual premiums to meet, 
when invested at the given rate of interest, 
all present and prospective Hability on ac- 
count of the particular policy. When applied 
to term insurance, it means the entire mor- 
tuary premiums collected for the particular 
term. It has no application to assessment 
insurance, Fry v. Provident Sav. Life Assur. 
Soc. of New York (Tenn.) 38 S. W. 116, 126. 


A statute of New York provides that, 
whenever any policy of life insurance issued 
by a domestic company shall lapse for the 
nonpayment of any premium, the “reserve 
on such policy” shall, on demand made, with 
surrender of the policy, within six months 
after the lapse, be applied, as shall have 
been agreed, to continue the policy in force 
at its full amount so long as such amount 
will purchase temporary insurance. The pol- 
ky of a New York company stipulated to 
insure the assared for one year, accompanied 
by an agreement to renew the insurance from 
year to year, without examination, on the 
payment of a fixed annual premium, and pro- 
vided that the excess of such premiums over 
operating expenses and the assured’s share 
of death losses should constitute a “guaranty 
fund” to apply in reduction of later pre- 
miums, and after five years to extend the 
insurance in case of lapse. Held, that the 
fund classed in the policy as a “guaranty 
kund“ was embraced within the meaning of 
the words “reserve on such policy,” as used 
in the statute. Nielsen v. Provident Sav. 
Life Assur. Soc., 73 Pac. 168, 169, 139 Cal. 
332, 96 Am. St. Rep. 146. 


A reserved fund, under Comp. Laws, $ 
5168, is a fund kept for the protection of 
the patrons of an insurance company, so that 
the company may have the means to rein- 
sure its risks if necessary. Detroit Fire & 
Marine Ins. Co. v. Hartz (Mich.) 94 N. W. 78. 


RESERVED PUBLIC SQUARE. 


The words “Reserved public square,” 
written upon a block in the recorded plat 
of a village, which village was the county 
seat, do not indicate whether the ground is 
to be appropriated to the use of the county 
for the erection of buildings thereon, or 
whether it is to be used solely for pleasure 
grounds, and as a public square, with orna- 
mental trees, walks, ete. Daniels v. Wilson, 
27 Wis. 492, 497. 


RESERVOIR. 


In common speech, a “reservoir” often 
signifies the water kept, not the structure in 
which it is kept. Hutchinson v. Chicago & 
N. W. Ry. Co., 37 Wis. 582, 603. | 
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RESETTLE. 


The word “resettle,” as used in a con- 
tract in which a party agrees to give another 
full possession of his medical practice, and 
promises not to resettle in the town so long 
as the other party is located there, means 
that he will not resettle in said town to en- 
gage in the practice of medicine. Haldeman 
v. Simonton, 7 N. W. 493, 494, 55 Iowa, 144. 


RESHIPPING. 


See “Privilege of Reshipping.” 


RESIDE. 


See “Cease to Reside.” 
Come to reside, see Come.“ 


The word “reside” is used in two senses 
—the one, constructive, technical, legal; the 
other, denoting the personal, actual habita- 
tion of individuals. When a person has a 
fixed abode, where he dwells with his fam- 
ily, there can be no doubt as to the place 
where he resides. The place of his personal 
and legal residence is the same, so that when 
a person has no permanent habitation or 
family, but dwells in different places, as he 
happens to find employment, there can be 
no doubt as to the place where he resides. 
He must be considered as residing where he 
actually or personally resides. But some in- 
dividuals have permanent habitations where 
their families constantly dwell, yet pass a 
great portion of their time in other places. 
Such persons have a legal residence with 
their families, and a personal residence in 
other places; and the word “reside” may, 
with respect to them, be used to denote ei- 
ther their personal or their legal residence. 
Shattuck v. Maynard, 3 N. H. 123, 124. 


The word “reside” may, and sometimes 
does, have different meanings in the same 
or different articles or sections of a Consti- 
tution or statute. The constitutional direc- 
tion that a district judge shall reside within 
his district was not intended for his con- 
venience, but for the benefit of the people, 
whose servant he is. In this case, “reside” 
will be held to mean an actual, as distin- 
guished from a legal or constructive, resi- 
dence or domicile. But this section will be 
given a reasonable, and not a purely techni- 
cal, interpretation. So, where a judge re 
tained his actual residence in a district, 
though his health was such that it became 
necessary for him to be at a lower eleva- 
tion for as much of the time as his actual 
presence was not needed in his judicial dis- 
trict for the discharge of his official duties, 
it is only a fair and reasonable construc- 
tion to say that it is his bona fide intention 
to return to his district as soon as his health 
permits, for the purpose of maintaining there 


RESIDE 


his actual residence. People v. Owers, 69 
Pac. 515, 518, 29 Colo. 535. 


In reference to corporations. 


“Probably the only sense in which a 
corporation may be said to reside anywhere 
is with reference to its legal or statutory 
habitat, which is the jurisdiction of its in- 
corporation. In this sense, to say that a cor- 
poration is a nonresident is to say that it 
is a nondomestic corporation, and all cor- 
porations which are not domestic are for- 
eign.” Thus an affidavit by an attorney for 
a corporation that the reason why the com- 
plaint was not verified by the plaintiff was 


because it did not reside in the county was 
to be construed to mean the corporation was | 


a foreign corporation. Clark’s Cove Ferti- 
lizer Co. v. Stever, 62 N. X. Supp. 249, 251, 
29 Misc. Rep. 571. 


The word “residing,” as used in the stat- 
ute providing that every overseer of high- 
ways shall give at least three days’ notice 
to those residing in his district against whom 
a land, railroad, property, or personal prop- 
erty road tax is assessed, either in person 
or in writing left at his usual place of abode, 
of the time of and the place where he may 
appear and pay his road tax in labor, in- 
cludes railroad corporations having a line of 
road in the district and an agent or repre- 
sentative residing in the district on whom 
the overseer may serve the notice the com- 
pany is entitled to receive. It is not the 
duty of the overseer, in order to perform the 
official act of serving the notice, to seek be- 
yond the limitations of his district for the 
taxpayer. Chicago & N. W. Ry. Co. v. Peo- 
ple, 55 N. E. 643, 645, 183 III. 196. 


The word “reside,” as used in Civ. Code 
Prac. § 73, providing that an action against 
a common carrier for personal injury must 
be brought in the county in which the de- 
fendant resides, or in which plaintiff is in- 
jured or in which he resides, if he resides 
in the county through which the carrier 
passes, means, with reference to a corpora- 
tion, its chief office or place of business. 
Eichhorn v. Louisville & N. R. Co., 65 S. W. 
797, 112 Ky. 338. 


As domicile. 
See “Domicile.” 


As dwell. 


“Reside” means to live in a place. Mid- 
dlebury v. Waltham, 6 Vt. 200, 202. 


According to Walker’s Dictionary “re- 
side” means “to live; to dwell; to be pres- 
ent.” Lask v. United States (Wis.) 1 Pin. 
77, 79. 


To “reside” means to dwell permanently 
for any length of time; a settled abode. 
Graham v. Commonwealth, 51 Pa, 255, 258, 
88 Am. Dec. 581. 
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to live; 


RESIDE 


In the statutes generally the word re- 
side“ is used in a sense which includes all 
who are the actual stated dwellers in any 
stated place, though they may have a tech- 
nical domicile elsewhere; and the word “re 
sides,“ as applied to a minor, refers to his 
actual stated residence. Kelsey v. Green, 
37 Atl. 679, 682, 69 Conn. 291, 38 L. R. 4. 
471. 


“Resides,” as used in Code, § 2370, de- 
claring that guardians of minors must be 
appointed by the court of probate of the 
county in which such minor resides, means 
to dwell; to have one’s home or 
domicile. Allgood v. Williams, 8 South. 722, 
723, 92 Ala. 551. 


“Reside,” as used in Poor Act, $ 3, pro- 
viding that any stranger who shall come to 
reside in a town, etc, means to live in a 
Place as one’s abode; and where one came 
into a town as a servant in a family, and 
was hired for no definite time, such person 
had come to reside, within the meaning of 
the statute. Middlebury v. Waltham, 6 Vt. 
200, 202. 


“Residing out of the state,” as used in an 
attachment statute, means having no abode 
witbin the state. Stout v. Leonard, 37 N. J. 
Law (8 Vroom) 492, 495. 


“Residing therein,” as used in Rev. 
Laws, § 2818, requiring every town to re 
lieve and support the poor and indigent per- 
sons residing therein, is to be construed as 
referring to persons having an actual resi- 
dence, as contradistinguished from tran- 
sients, and does not require a residence of 
three years, though Acts 1886, No. 42, 5 13, 
declares, for the purpose of the act, that 
the residence of a person shall be in the 
town in which he last resided for three years. 
Town of New Haven v. Town of Middlebury, 
21 Atl. 608, 610, 63 Vt. 399. 


The word “resides,” in R. L. § 2817, as 
amended by section 4, St. 1886, making it 
the duty of plaintiff's overseer to provide for 
the relief of a pauper found in the town and 
in need of immediate assistance, means an 
actual residing, and not a legal three years’ 
residence. Leicester v. Brandon, 27 Atl. 318, 
319, 65 Vt. 544, 545. 


In reference to municipal corporations. 


“Resides,” as used in Code Civ. Proc. $ 
395, providing that certain actions shall be 
brought in the “county in which defendant 
resides,” applies to towns, as well as to pri- 
vate persons, and the county in which they 
are situated will be construed to be the coun- 
ty of their residence. Buck v. City of Eu- 
reka, 31 Pac. 845, 846, 97 Cal. 135. 


As have permanent abode. 


“Reside,” as used in Const. art. 2, § 27, 
declaring that every white male inhabitant 


RESIDE 


who has resided in the state six months pre- 
ceding any election may vote, means to take 
up a permanent abode in the state. Spragins 
v. Houghton, 3 III. (2 Scam.) 377, 383. 


“Reside” is to dwell permanently or for 
a length of time; to have a settled abode 
for a time. Webst. Dict. As used in Rev. 
St. c. 146, § 28, relating to eauses of action 
which shall have accrued Against one who 
shall be absent from and rede without the 
state, the word is synonymows with “dwell- 
ing place“ or “home.” “Inhabitancy” and 
“residence” do not mean precisely the same 
thing as “domicile,” when the latter term 
is applied to the succession of personat es 


tate; but they mean a fixed and permanent 


abode, a dwelling place for the time being, as 


contradistinguished from a mere temporary 
locality of existence. Drew v. Drew, 37 Me. 
389, 391 (citing In re Wrigley IN. Y.] 8 Wend. 
134). 


“Reside,” as used in an act relating to 
the support of paupers and the recovery by 
one town for supplies furnished from the 
town wherein the pauper resided or had a 
legal residence, means to live in a place and 
have a place of permanent abode; and hence 
a person coming from another town and en- 
gaging in a family as a hired girl, nurse, 
etc., came there to reside, within the statute, 
and could not be considered merely as a 
transient person. Middlebury v. Waltham, 6 
Vt. 200, 202. 


“Reside,” as used in Rev. St. c. 32, § 1, 
providing that any person 21 years of age 
who shall reside in any town within the 
state for the term of five years together, 
and shall not during that term receive di- 
rectly or indirectly any supplies or support 
as a pauper from any town, shall thereby 
gain a settlement in such town, means to 
dwell permanently for a length of time, or 
to have a settled abode for a time. Inhab- 
{tants of Warren v. Inhabitants of Thomas- 
ton, 43 Me. 406, 417, 69 Am. Dec. 69. 


“Reside,” as used in Acts 2d Cong. Ist 
Sess. c. 33, for establishing a uniform militia 
throughout the United States, making it the 
duty of the commissioning officer of the com- 
pany to enroll every citizen who shall come 
to reside within his hounds, was not meant 
to include a mere temporary residence. It 
is true in a strict sense that a man may 
be said to come to reside at a place where 
he comes intending to stay for a short time, 
although he has no intention thereby to 
change his domicile. But the act should 
have a reasonable construction, and nothing 
can be more unreasonable than such a strict 
interpretation of the law. It cannot be easi- 
ly believed that it was the intention of Con- 
gress that a traveler or person absent from 
home on a visit to a friend or on special 
business should be held liable to do militia 
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duty wherever he may be found. Common- 
wealth v. Swan, 18 Mass. (1 Pick.) 194, 195. 


The word “resides,” as used in Code, $$ 
1480, 1488, providing that the district court 
in the county where plaintiff resides has 
jurisdiction of all cases of divorce, and fur- 
ther providing that the petition for divorce, 
in addition to the facts on account of which 
the plaintiff claims the relief sought, must 
state that he or she has for the last six 
months been a resident of the state, means 
a legal residence, not an actual residing 
alone, but such a residence as that, when 


man leaves it temporarily or on business, he 


has an intention of returning to, and which, 
when he has returned to, becomes and is de 
facto and de jure his domicile. So, before 
the applicant for a divorce can claim to be 
within the jurisdiction of the court, he must 
have a fixed habitation with no present in- 
tention of removing therefrom. Hinds v. 
Hinds, 1 Iowa (1 Clarke) 36, 41. 


“Resides,” as used in Rev. St. 1845, p. 
197, § 2, providing that divorce proceedings 
shall be had in the county where the com- 
plainant resides, means something more than 
merely an existence in the county where the 
suit is commenced. It means residence, and 
not a domicile. While a man can have but 
one domicile he may have several residences; 
and, though the residence is more transient 
in its nature, there must be some intent of 
permanent business. It cannot be acquired 
by going to a place with the purpose of 
retiring immediately. When the domicile 
and entire business are within another juris- 
diction, residence cannot be obtained by a 
visit to this state merely for the institution 
of the suit, without any other intention. 
May v. May, 64 III. 406, 409. 


“Residing therein,” as used in Rev. St. 
tit. 42, § 16, providing that it shall be the 
duty of the selectmen of a town to furnish 
necessary support to any person, not an in- 
habitant of the town “residing therein,“ who 
shall become unable to support himself, ap- 
plies to a pauper who is temporarily within a 
town at the time when he needs relief. The 
object of the statute is to afford immediate 
relief, without waiting to settle the point of 
final responsibility. The common under- 
standing of the expression is not a mere stop- 
ping and being in a place, but abiding in it 
for some continuance of time. Trumbull v. 
Moss, 28 Conn. 253, 256. 


Gen. St. 1878, c. 80, § 23, prescribes that 
the application for a writ of habeas corpus 
under certain conditions shall be made to an 
oflicer having proper authority ‘residing in 
any adjoining county.” Held, that the term 
“residing in“ is not to be restricted to an 
actual permanent residence in the county, 
but includes the case of presence in the coun- 
ty of the proper officers for the purpose of 


RESIDE OUT OF 
transacting judicial business therein. In re 
Doll, 50 N. W. 607, 608, 47 Minn. 518. 


RESIDE OUT OF. 


Absence synonymous, see “Absence.” 


RESIDE OUT OF THE STATE. 


“Reside out of the state,“ in a statute 
relating to limitation of actions, has the 
same meaning as the expression “the time 
of his absence,” so that, while the debtor 
resided out of, he was absent from, the state. 
“To depart from and reside out of the state,“ 
_and “to be absent from and reside out of 
the state,“ are equivalent expressions. Ven- 
able v. Paulding, 19 Minn. 488, 492 (Gil. 422, 
424); Penfield v. Chesapeake, O. & S. W. Ry. 
Co., 10 Sup. Ct. 566, 569, 134 U. S. 351, 33 
L. Ed. 940; Burroughs v. Bloomer (N. X.) 5 
Denio, 532, 535. 


The words “depart from and reside out 
of the state,” as employed in Gen. St. 1865, 


p. 747, providing that, if the debtor departs. 
from and has his residence out of this state | 


after the cause of action accrues, the time 
of his absence shall not be deemed or taken 
as any part of the time limited, did not 
necessarily mean a departure with the intent 
to change permanently the residence of the 
party. The intent at the time of removal 
does not necessarily decide anything, since 
the party’s intentions may change at a sub- 
sequent period. He may come to a different 
mind, and fix his dwelling in another locali- 
ty, with no present purpose of leaving it, 
and thus become domiciliated there, notwith- 
standing his original purpose. 
of absence beyond the reach of process, for 
a substantial period of time and for a pur- 
pose not transient in its character, that is 
important. Johnson v. Smith, 43 Mo. 499, 
501. 


One's residence out of the commonwealth 


might have been but temporary, yet, if the 


time of his proposed return was indefinite, 


he retained no domicile in the common- 
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It is the fact. 


RESIDE OUT OF THE STATE 


in the state to which he went, engaged ip 
business, for several months. Gartb v. Rob- 
ards, 20 Mo. 523, 525, 64 Am. Dec. 203. 


Under Code Civ. Proc. § 401, declaring 
that if, after a cause of action has accrued 
against a person, he departs from and re- 
sides without the state, and remains con- 
tinuously absent therefrom for a year or 
more, the time of his absence is not a part 
of the time limited for commencement of 
the action, evidence merely that a person 
having a domicile and residence in the state 
of New York went to Europe and was ab- 
sent 2% years does not show that he re- 
sided without the state; it being necessary, 
for this, that he should at least take up bis 
temporary abode at some particular place 
with the intention of making it his home 
while so absent, and actually reside there. 
Hart v. Kip, 42 N. E. 712, 713, 148 N. X. 
306. 


“Reside out of the state,” as used in 
Wag. St. p. 1919, art. 2, § 16, providing that 
if, after a cause of action accrues against any 
person, the person shall “depart from and 
reside out of the state,” the time of his ab- 
sence shall not be deemed or tuken as any 
part of the time limited for the commence- 
ment of the action, means a change of his 
residence, so that the process of the law 
cannot be served on him. If the residence 
is not changed, and under the provisions of 
the law service can be had which will au- 
thorize a personal or general judgment, the 
statute continues to run. Hence, where de- 
fendant’s family had a permanent residence 
in the state, and he left them at such resi- 
dence, supporting them all the time, where 
they continued all the time that he was 
gone, and until bis return, and his property 
was left there, the statute of limitations did 
run; for his place of abode was at the resi- 
dence of his family, the service of summons 
there being entirely good at any time, and 
there being nothing to prevent the plaintiff 
from bringing an action, and obtaining & 
personal judgment, and prosecuting it to sat- 
isfaction. Venuci v. Cademartori, 59 Mo. 


wealth, and was “absent from and resided | 352, 353. 


out of the state,” within the meaning of 


“Residence out of the state,” as used in 


Rev. St. e. 120, § 9, relating to the limitation ! Shannon's Code, $ 4455, providing that, if 


of actions. 
Gray) 349, 350. 


“Reside out of the state,” as used in a 


statute of limitations, prescribing the time 


of commencing actions, and providing that if, 
after such cause of action shall bave accrued, 


such person depart from and reside out of 


the state,” the time of his absence should 


Sleeper v. Paige, 81 Mass. (15 


a person against whom an action accrues 
resides out of tbe state, the time of such 
absence shall not be taken as part of the 
time limited for the commencement of the 
action, means such nonresidence as renders 
it impracticable at all times to obtain service 
of process, so that, while a corporation’s 
Keen lei legal residence may be where it 


not be deemed or taken as any part of the: was created, its residence and status for the 
t'me limited for the commencement of such | purposes of suit may be where it can, through 
action, cannot be construed to include a go- its agents and officers, be reached with pro- 
ing out of the state with the Intention of cess. While a corporation may reside be- 
returning by a person leaving his famiiy and yond the state and be out of the state, still 
property in the state, though he may remain | it may, through its ollicers and agents, sub- 
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ject itself to the jurisdiction of the courts, or temporary purpose, and to which he re- 
of the state, and hence is not residing out- turns in seasons of repose. (2) There can 
side of the state, within the meaning of this only be one residence. (3) A residence can- 
section of the statute. Turcott v. Yazoo & not be lost until another is gained. (4) The 
M. V. R. Co., 45 S. W. 1067, 1069, 101 Tenn. residence of the father during his life, and 
102, 40 L. R. A. 768, 70 Am. St. Rep. 661. after his death the residence of the mother 


A person who has a domicile and actual while she remains unmarried, is the resi- 


residence in another state, and only comes ee ae the husband 1 the residence of 
into this state occasionally, or even for a 


: the wife. (6) The residence of an unmar- 
few hours daily, is absent from and resides ' 
out of the state,” within the meaning of ried minor, who has a parent living, can- 


: pect not be changed by either his own act or that 

5 5 . 1 of his guardian. (7) The residence can be 

337 340 i B. changed only by the union of act and intent. 
? i Pol. Code 1903, Cal. § 52. 


“Residence,” as used in the Constitution, 
requiring a voter to have a residence in a 
district 10 days next preceding the election, 
did not restrict the term to its ordinary 
meaning, which is the place where man es- 
tablishes his abode, makes the seat of his 
property, and exercises his civil and political 
rights; but the Constitution used the word 
in an indefinite sense, leaving the subject of 
residence in an election district to legislative 
discretion. Chase v. Miller, 41 Pa. (© Wrigbt) 
403, 420. 


Residence means the act or state of be- 
ing sented or settled in a place. It imports 
not only personal presence in a place, but an 
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See Actual Residence”; Family Resi- 
dence”; Legal Residence“; Place of 
Residence”; “Occupied as a Resi- 
dence”; “Private Residence”; ‘Usual 
Place of Residence’; “Usual Resi- 
dence.” 

Residence in the city, see In the City.” 
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In Rap. & L. Dict. p. 1113, it is said: 
“Residence is used in law to denote the fact 
that a person dwells in a given place, or, 
in the case of a corporation, that its man- 
agement is carried on there.” Pittsburg, C., 


15 85 are 5 na 8 attachment to it by those acts or habits 
which express the closest connection between 
An actual residence is a predicament a person and a place, as by usually sitting or 
contemplated by the New Jersey statutes re- lying there. In re Collins (N. Y.) 64 How. 
lating to attachment, and there is no dis- | Prac. 63, 65. 
tinction between a temporary and a perma- 
nent residence, between residence for a sum- 
mer or for life. New York City Bank v. 
Merrit, 13 N. J. Law (1 J. 8. Green) 131, 
134. 


To constitute a “residence” there must be 
an actual home, in the sense of having no 
other home, whether he intends to reside 
there permanently, or for a definite or indefl- 
nite length of time. Residence, therefore, is 

Residence is defined by Webster to be a question depending upon fact and intention, 
a dwelling in a place for some continuance and, If so, it may be applicable to a particu- 
of time. “There must be a settled, fixed lar spot or to a whole country. A person 
abode, and an intention to remain perma- who wanders from country to country, with 
nently at least for a time, for business or no intention of remaining fixedly anywhere, 
other purposes, to constitute a residence acquires no new residence. On the other 
within the legal meaning of the term.” hand. one who confines his wanderings to a 
Bartlett v. City of New York, 7 N. Y. Super. : particular country or locality, but declines to 
Ct. (5 Sandf.) 44, 47 (citing Frost v. Brisbin fix himself upon some particular spot, can 
[N. T.] 19 Wend. 11, 32 Am. Dec. 423): Quinn very properly be said to be a resident of that 
v. State, 35 Ind. 485, 490, 9 Am. Rep. 754; country or locality. Home, domicile, or resi- 
Lask v. United States (Wis.) 1 Pin. 77, 79. dence may therefore include a spot or a wide 

zi R area. Each of these words may be applied 

The term “residence” simply 7 ae | either to a house, a precinct, a ward, a 
settled or fixed abode of a . „ county, or a state. Langhammer v. Munter, 
cating permanency, at least for an indefinite 31 Atl. 300, 301, 80 Md. 518, 27 L. R. A. 330. 
time. It signifies a party’s permanent home | 
and principal establishment, to which, when- | The test of residence, under the attach- 
ever he is absent, he has the intention of ment act, is whether a person has such resi- 
returning. In re Clarke, 15 N. Y. Supp. 370, dence in the state that a summons can be 
871. served. If he has not, his creditors are enti- 
| tled to some remedy against his estate with- 


Every person has in law a residence. 
: ; in the state. Weber v. Weitling, 18 N. J. Eq. 
In determining the place of residence the (3 C. E. Green) 441, 443. 


following rules should be observed: (1) It 
fs the place where one remains when not The term “residence,” mentioned in the 
ealled elsewhere for labor or other special] | chapter relating to paupers, shall be taken 
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and considered to mean the actual residence 
of the party, or the place where he or she 
was employed, or, in case he or she was in 
no employment, then it shall be considered 
and held the place where he or she made it 
his or her home. Cobbey’s Ann. St. Neb. 
1903, § 9364; Mills’ Ann. St. Colo. 1891, § 3395. 


The legal residence of a person, with 
reference to his right of suffrage and eligi- 
bility to office, is that place where his habi- 
tation is fixed and permanent, and to which, 
whenever he is absent, he has the intention 
of returning. Comp. Laws Nev. 1900, § 1723. 


The term “residence,” when in statutes, 
shall be construed to mean the place adopted 
by a person as his place of habitation, and 
to which, whenever he is absent, he has the 
intention of returning. When a person eats 
at one place and sleeps at another, the place 
where such person sleeps shall be deemed his 
residence. Gen. St. Kan. 1901, § 7342, subd. 
23. 


The residence of a married man, if not 
separated from his wife, shall be where his 
wife resides. If a married man be separated 
from his wife, he shall be considered, as to 
residence, a single man. The residence of a 
single man shall be where he usually sleeps. 
Rev. St. Tex. 1895, art. 1733. 


A person’s residence is not broken by 
his going into another state or foreign coun- 
try to seek a new abode, but continues until 
the fact and intention unite in another abode 
elsewhere. Labe v. Brauss, 12 Pa. Co. Ct. 
R. 255, 256. ` 


Under St. 1801, by which a settlement 
was acquired by a year’s residence in any 
town without belng warned to depart, the 
residence of a man could not be continued 
by his wife and family, in his absence from 
the state, so as to confer upon him a legal 
settlement, unless tbey continued together, 
keeping house as a family. Town of Middle- 
ton v. Town of Poultney, 2 Vt. 437, 438. 


A railroad contractor, who has left the 
state and gone toa foreign country to prose- 
cute his business there, and who, if success- 
ful, will remain as long as necessary for the 
completion of the work, and who has actually 
been gone four months, is not a resident of 
the state, within the meaning of Code Civ. 
‘Proc. § 537, providing that a writ of attach- 
ment may issue where the defendant is not 
a resident of the state. Hanson v. Graham, 
23 Pac. 56, 57, 82 Cal. 631, 7 L. R. A. 127. 


Abode synonymous. 


Residence means a place of abode. 
dlebury v. Waltham, 6 Vt. 200, 202. 


In holding that a return of service of a 
declaration, showing that it had been served 
by leaving a copy at the most notorious place 
of abode of the president of the defendant 
corporation, was sufficient, under the statute 


Mid- 
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requiring such a service to be made by leav- 
ing the notice at his most notorious place of 
residence, it was said that by the Georgia 
Statutes “notorious place of residence” and 
“notorious place of abode” are legal syno- 
nyms. Water Lot Co. v. Bank of Brunswick, 
30 Ga. 685, 686. 


In an action of ejectment, the officer re- 
turned on the rule to plead: “S. not being 
found at his place of abode, a true copy was 
left with his daughter at his residence.” 
Held, that it would be presumed that the 
word “residence” was used as synonymous 
with “his usual place of abode,” and that the 
daughter was a member of defendant’s fam- 
ily. Smithson v. Briggs (Va.) 33 Grat. 180, 
184. 


Citizenship equivalent. 


The term “residence” is not synonymous 
with “citizenship,” and an averment of resi- 
dence is not an equivalent of an averment of 
citizenship for purposes of jurisdiction of the 
United States courts. Tug River Coal & Salt 
Co. v. Brigel, 67 Fed. 625, 628, 14 C. C. A. 
577; Wolf v. Hartford Life & Annuity Ins. 
Co., 13 Sup. Ct. 602, 603, 148 U. S. 389, 37 L. 
Ed. 493; Pennsylvania Co. v. Bender, 13 Sup. 
Ct. 591, 148 U. S. 255, 37 L. Ed. 441; Zam- 
brino v. Galveston, H. & S. A. R. Co. (U. 8.) 
38 Fed. 449, 453. 


Citizenship and residence are not con- 
vertible terms. Citizenship is a status or 
condition, and is the result of both act and 
intent. An adult person cannot become a cit- 
izen of a state by simply intending to, nor 
does any one become a citizen by mere resi- 
dence. Residence and intent must coexist 
and correspond. Sharon v. Hill (U. S.) 26 
Fed. 337, 342. Thus, where a person resided 
in Illinois, and went to Wisconsin because of 
litigation, and her stay was prolonged by 
delay of the hearing, and though she engaged 
temporary room only, and had neither made 
nor negotiated permanent arrangements, and 
her household goods were left in store in 
Chicago, she was not a resident of Wisconsin. 
Illinois Life Ins. Co. v. Shenehon (U. S.) 109 
Fed. 674, 675. 


“Citizenship” and residence“ are not 
synonymous terms, so that testimony of 
plaintiff that he lives in a certain state does 
not show his citizenship. Danahy y. Nation- 
al Bank of Denison (U. S.) 64 Fed. 148, 149, 
12 C. C. A. 75. 


The terms “citizenship” and “residence,” 
in respect to corporations, within the mean- 
ing of the removal acts, are synonymous and 
are fixed in the state granting the charter, 
although it may be recognized generally for 
the purpose of doing business in other states. 
Baughman v. National Waterworks Co. (U. 
S.) 46 Fed. 4, 5, 7. 


Domicile distinguished, 
See “Domicile.” 


“RESIDENCE 


As domicile required fer citizenship. 


To constitute residence, under Judiciary 
Act March 3, 1887, c. 373, 24 Stat. 552, § 1, 
as corrected by Act Aug. 13, 1888, c. 866. 25 
Stat. 433, § 1 [U. 8. Comp. St. 1901, p. 508], 
providing that “no civil suit shall be brought,” 
etc., “against any person by any original 
process or proceeding in any other district 
than that whereof be is an inhabitant; but, 
where the jurisdiction is founded only on the 
fact that the action is between citizens of 
different states, suit shall be brought only in 
the district of the residence of either the 
plaintiff or the defendant.” No more is 
required than is required in the residence 
element of citizenship, and where it is shown 
that a local domicile is not necessary to es- 
tablish residence in the acquisition of citi- 
zenship, it is not necessary to constitute resi- 


dence within a district. Marks v. Marks 
(U. S.) 75 Fed. 321, 331. 
As dwelling. 
Residence is defined to be “place of 


abode; dwelling.” Reg. v. Hammond. 17 Q. 
B. 772, 781 (citing Johns. Diet.). 


The term “residence,” as used in the 
pauper law, is synonymous with home or 
dwelling place. Town of North Yarmouth v. 
Town of West Gardiner, 58 Me. 207, 210, 4 
Am. Rep. 279. 


‘There must be a settled, fixed abode, 
and intention to remain permanently, at 
least for a time, for business or other pur- 
poses, to constitute a ‘residence,’ within the 
meaning of that term.” Frost v. Brisbin (N. 
X.) 19 Wend. 11, 14, 32 Am. Dec. 423. 


By the express provisions of Gen. St. 
1889, the term “residence” means the place 
adopted by a person as his place of habita- 
tion, and to which, whenever he is absent, 
he intends to return. Hatch v. Smith, 49 
Pac, 698, 699, 6 Kan. App. 645. 


The term “residence,” as used in Pau- 
per Act (Rev. St. 1845, c. 80) § 15, by the ex- 
press provisions of such statute, means the 
actual residence of the party, or the place 
where he was employed, or, in case he was 
in no employment, then the place where he 
made his home. Town of Dorr v. Town of 
Seneca, 74 Ill. 101, 103. 


The term “residence,” as used in the 
homestead exemption laws, has “invariably 
been construed as meaning an actual resi- 
dence thereon as a home or dwelling place.” 
Quehl v. Peterson, 49 N. W. 390, 391, 47 
Minn. 13. 


“Residence,” as used in Gen. St. 1878, e. 
68, § 8, providing that the claimant of a 
homestead must be in actual “residence and 
occupancy” of the premises, means an actual 
occupancy of the premises and an actual 
residence thereon as a home or dwelling 


6153 


RESIDENCE 


place. Quehl v. Peterson, 49 N. W. 390, 891, 
47 Minn. 13. 


„Residence“ is defined to be the place of 
abode, dwelling, or habitation for some con- 
tinuance of time. To reside in a place is to 
abide or dwell there permanently for a 
length of time, as contradistinguished from a 
mere temporary locality of existence. Jones 
v. Commonwealth, 41 S. E. 949, 951, 100 Va. 
842. 


“Residence” has been defined to be the 
place where a person’s habitation is fixed 
without any present intention of removing 
therefrom. The place where a person lives 
is prima facie taken to be his residence, un- 
less facts be established to the contrary. 
Tracy v. Tracy, 48 Atl. 533, 534, 62 N. J. Eq. 
807. 


Within the meaning of Const. art. 3, $ 1, 
requiring an elector to reside a certain time 
in the election district before he is qualified 
to vote, the elector’s residence is the place 
where he makes his permanent or true home, 
his principal “place of business, and his fam- 
ily residence; where he intends to remain 
indefinitely, without present intention to de- 
part.” Fry’s Election Case, 71 Pa. (21 P. F. 
Smith) 802, 306, 10 Am. Rep. 698. 


“Residence,” in attachment laws, “gen- 
erally implies an established abode, fixed per- 
manently for a time for business or other 
purposes, although there may be an intent 
existing all the while to return to the true 
domicile.” Weitkamp v. Loehr (N. Y.) 11 
Civ. Proc. R. 86, 40 (citing Krone v. Cooper, 
43 Ark. 547). 


To constitute a “residence,” within the 
legal meaning of the term, there must be a 
settled, fixed abode and intention to remain 
permanently, at least for a time, for business 
or other purposes. Whether a person has es- 
tablished himself in a certain place, so as to 
work a change in his domicile, or not, is im- 
material; for he may have changed his dom- 
icile, but still be a resident there. The domi- 
cile of a citizen may be in one state or terri- 
tory, and his actual residence in another. 
Tazewell County Sup'rs v. Davenport, 40 III. 
197, 204. 


“Residence” implies an established abode, 
fixed permanently for a time, for business or 
other purposes, though there may be an in- 
tent in the future at some time or other to 
return to the original domicile. In the con- 
templation of the attachment law, there is or 
may be a marked distinction between ‘‘dom- 
icile” and “residence.” The ‘domicile’ of a 
citizen may be in one place and his residence 


in another. They generally, however, are at 
the same place. Morgan v. Nunes, 54 Miss. 
308, 310. 


„Residence,“ as that word is used in Gen. 
St. 1878, c. 66, § 147, authorizing attachment 
on the ground of nonresidence, is not to be 
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construed as synonymous with the word 
“domicile,” since a person may have a politi- 
cal domicile in a state, and yet actually re- 
side outside of the state for a large portion 
of the time. The word is therefore to be con- 
strued in its popular sense to mean the place 
where a person actually is for a sufficient 
length of time to enable it to be said that he 
has taken up his residence or actually resides 
in a particular place, and therefore the fact 
that a debtor moving from Minnesota to 
South Dakota did not abandon the home 
which he had previously occupied in Minne- 
sota did not the less render him a nonresi- 
dent; he having gone to South Dakota for 
the purpose of labor and filling a government 
position for a time. Lawson v. Adlard, 48 
N. W. 1019, 1021, 46 Minn. 243. 


“Numerous definitions of ‘residence’ are 
to be found in the books, but what the word 
means in any particular statute depends upon 
its purpose and the phraseology of the con- 
text. Every case must be decided upon the 
particular language of the statute and the 
circumstances giving rise to the question. To 
meet the intention and requirements of some 
statutes a commercial or business residence 
might be all the law required, while to gratify 
the intention of another statute it may be 
necessary to hold residence to be more than 
a business residence, and to mean all that 
the word ‘domicile’ means in its strictest and 
most technical application. The term ‘resi- 
dence,’ in Code, art. 75, § 87, providing that 
no person shall be sued out of the county in 
which he resides, until the sheriff or coroner 
of the county in which he resides shall have 
returned ‘non est’ a summons issued in such 
county, means the county or city where he 
has his permanent, fixed home, whether he 
has the intention of returning and remaining 
there after a temporary absence on account 
of business, or otherwise. In State v. Git- 
tings, 35 Md. 169, this court uses the word 
‘home’ as synonymous with the word fesi- 
dence,’ as used in this statute, thereby indi- 
cating that such was the real meaning of the 
statute’s language.” Tyler v. Murray, 57 Md. 
418, 441. 


The word “residence” is used to indicate 
the place of abode, whether permanent or 
temporary. A man may have a residence in 
one place and a domicile in another. Resi- 
dence in a place, without the requisite inten- 
tion of remaining, will not suffice to give one 
a domicile; nor will an intention to change 
one’s domicile, unaccompanied by actual re- 
moval, result in a change of domicile. State 
v. Allen, 35 S. E. 990, 992, 48 W. Va. 154, 50 
L. R. A. 284, 86 Am. St. Rep. 29. 


Within the meaning of Comp. St. e. 37, 
authorizing an action in bastardy by any wo- 
man a resident of the state, the word “resi- 
dence” is not used in the sense in which it is 
employed in the Civil Code, but applies as 
well to the county in which the mother of the 
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child may actually reside, and which is Nable 
to be charged with its support, although she 
may in fact have a home in another county 
or state. Clarke v. Carey, 60 N. W. 78, 41 
Neb. 780. 


By the sixth mode of gaining a settle 
ment, as provided by statute, a residence of 
5 years together of a person 21 years of age 
is required. Such residence means the same 
thing as “having his home” there, and when 
the home is once fixed it continues until actu- 
ally changed. Absences of longer or shorter 
duration often occur, and the domicile re- 
mains unchanged. Inhabitants of Brewer v. 
Inhabitants of Linnaeus, 36 Me. 428, 429. 


In construing statutes relating to attach- 
ment of the property of nonresidents, the 
distinction has been recognized between an 
actual residence and a legal residence; the 
latter being generally deemed a domicile, and 
not the residence contemplated, and the word 
“residence” being construed in its popular 
sense, as the act of abiding in a place for 
some continuance of time. In Morgan v. 
Nunes, 54 Miss. 308, it is said that residence 
implies an established abode, fixed perma- 
nently for a time for business or other pur- 
poses, although there may be an intent in the 
future at some time or other to return to the 
original domicile. In Frost v. Brisbin (N. Y.) 
19 Wend. 11, 32 Am. Dec. 423, it is said that 
a transient visit of a person for a time at 
a place does not make him a resident while 
there, but that something more is necessary. 
To entitle him to that character, there must 
be a settled, fixed abode. An intention to 
remain permanently, at least for a time, for 
business or other purposes, is- necessary to 
constitute residence within the legal mean- 
ing of the term. Lawson v. Adlard, 48 N. W. 
1019, 1020, 46 Minn. 243. 


„Residence“ means the abode or place 
where one actually lives, and not where he is 
legally domiciled. A person may tempora- 
rily reside out of the state while domiciled 
within the state, under Code Civ. Proc. § 401, 
which provides that if, after a cause of ac- 
tion has accrued against a person, he departs 
from and resides out of the state, and re- 
mains continuously absent therefrom for one 
year or more, the time of his absence is not 
the time limited to the commencement of the 
action. Therefore the absence from the state 
for such time will stop the running of a stat- 
ute against the defendant, though his domi- 
eile is still within the state. Hart v. Kip, 
26 N. Y. Supp. 522, 524, 74 Hun, 412. 


The term “residence,” as used in Rev. 
St. c. 60, § 4, declaring that in divorce pro- 
ceedings, if the residence of the libelee is 
known, it shall be named in the libel and 
actual notice shall be obtained, cannot be 
construed to mean whereabouts or commo- 
rancy, but means actual residence in its usual 
sense; and therefore, where a libelee has a 
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known residence in the state and is only tem- The term “residence” has been judicially 
porarily absent from it, actual personal serv- | defined as the abode or dwelling place, as dis- 
ice of the libel must be obtained. Spinney | tinguished from a mere temporary locality of 
v. Spinney, 32 Atl. 1019, 1021, 87 Me. 484. existence. Residence, and even domicile, is 
a quality which endures, when once acquired, 
In Shaeffer v. Gilbert, 73 Md. 66, 20 Atl.’ until changed animo et facto. In re Hughes 
434, in defining the meaning of “residence” (N. Y.) 1 Tuck. 38. 
and what is necessary to constitute it, as used 
in our Constitution, the court said: “It does The words “resident” and “residence” 
not mean one’s permanent place of abode, | import more than a temporary stay in a place 
where he intends to live all his days or for an for the performance of a single piece or job 
indefinite or limited time, nor does it mean | of work, especially where the workman at 
one’s residence for a temporary purpose, with the same time has a home and permanent 
the intention of returning to his former resi- | place of abode in another place. It is diffi- 
dence when that purpose shall have been ac- cult to define in precise language what con- 
complished, but means, as we understand it, stitutes a residence, or makes one a resident 
one's actual home, in the sense of having no | of a place. It depends upon the circumstan- 
other home, whether he intends to reside ces then surrounding the person, upon the 
there permanently or for a definite or indefi- | character of the work to be performed, upon 
nite length of time.” Thus where a person! whether he has a family or a home in an- 
moves his family and builds a house in a other place, and largely upon his present in- 
state, intending to make it his actual home, | tention. In the language of the law, resi- 
and his family reside there, but he comes dence has come to have a well-defined mean- 
into another state during the week to labor, | ing of home or place of abode of the individ- 
he is a resident of the state where his family ual. A logging camp has few characteristics 
resides. McLane v. Hobbs, 21 Atl. 708, 709, and qualities of a residence, especially as 
74 Md. 166. applicable to a person who is found to havea 


home or abode in another place. Rindge v. 
“Residence” expresses the idea of an Green, 52 Vt. 204, 208. 
| 


abode which may be temporary, but is not 
transient; that is, an abode where one sits 
down with some business or other object 
which requires it, and with the intention of 
remaining steadily in the place until such ob- 
ject is accomplished. In December, 1889, a Civ. Proc. § 636, providing that a plaintiff 
New York dealer gave up his house, stored shall be entitled to an attachment on showing 
his furniture, and went to Florida for the >Y affidavit to the satisfaction of the judge, 
recovery of his son’s health. He returned in | Among other things, that the defendant is a 
April, 1890, remained a little over a month honresident, means the abode or place where 
at a hotel, and then went to Europe for the one actually lives, and not a legal domicile. 
same purpose, finally returning to New York | In other words, a reading of the section will 
in June, 1893. Though the debtor may have show that it was intended to give a method 
been continuously domiciled in New York, he for the collection of debts by appropriating 
resided without the state during such ab- the property of the debtor to be found within 
sences, within Code Civ. Proc. § 401, and the state, when proceedings against the debt- 
hence they were not a part of the time limit or personally are impossible, or liable to be 
for suing on the debt. Bennett v. Watson, made ineffectual, and thus it allows the use 
47 N. Y. Supp. 569, 570, 21 App. Div. 409. of process in rem when process in personam 
could not be served. So a person is a non- 
One who is dwelling in the state, with no resident of the state when he is actually liv- 
intention of leaving, being engaged in con-| ing out of the state, though his legal domicile 
structing public work under a contract that| may be within the state. Hanover Nat. 
will occupy him for an indefinite period, is Bank v. Stebbins, 69 Hun, 308, 309, 23 N. Y. 
not a nonresident within the attachment law, | Supp. 529. 
providing for attachment of goods of nonresi- 


dents. Didier v. Patterson, 25 S. E. 661, 663, A showing that a licensee in a settler's 
93 Va. 534. license from the Commissioner of the State 


Land Office for a tract of swamp lands lived 

The word “residence,” in Laws 1853, p. with his father on an adjoining parcel, which 
974, requiring substituted service to be made| was used and partially inclosed with the 
at the residence of the person to be served, | tract covered by the license, does not estab- 
with some person of proper age, if admittance | lish the nonresidence contemplated by Comp. 
can be obtained, and if not obtained by affix- | Laws 1871, § 3990, providing for forfeiture of 
ing the same to the outer or other door of | the license by any person who shall abandon 
said residence, is clearly synonymous with | and not reside on the lands described in his 
“dwelling house.“ Webster defines res- license; for an unmarried man, who lives 
dence” to be a “dwelling house; habitation.” | with his father in such close proximity to 
Foot v. Harris (N. Y.) 2 Abb. Prac. 454, 457. | his own farm, may be fairly said to reside on 


„Residence“ means place of abode. Mid- 
dlebury v. Waltham, 6 Vt. 200, 202. 


The word “residence,” as used in Code 
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his own farm, if such occupation is honestly 
designed as home occupation. Hedley v. 
Leonard, 35 Mich. 71, 76. 


The word “residence,” as used in Act 
April 2, 1822, prohibiting civil process from 
{issuing against a returning soldier until the 
expiration of a certain period after his re- 
turn to his usual place of residence, means 
the residence he had before he entered the 
service; for a soldier in the field has no resi- 
dence there, as the word “residence” means 
a dwelling. Graham v. Commonwealth, 51 
Pa. 255, 258, 88 Am. Dec. 581. 


As including more than dwelling house. 


The word “residence,” in Rev. St. 1895, 
art. 3251, giving a landlord a preferred lien 
for rent on all property of the tenant situat- 
ed in the residence, cannot be construed to 
limit the lien solely to property that may be 
contained within the dwelling house, but he 
has a lien on all property on the leased prem- 
ises. York v. Carlisle, 46 S. W. 257, 258, 19 
Tex. Civ. App. 269. 


Home synonymous. 
See Home.“ 


As residence of individual. 


The term “residence,” within the mean- 
ing of a statute authorizing service on a hus- 
band by leaving the notice at his usual place 
of residence, means the place where the hus- 
band himself resides, which is not neces- 
sarily where his wife resides, and therefore, 
in a case where the husband bas left the 
state with an intention never to return, the 
fact that his wife still resides at the place 
Where she and her husband formerly resid- 
ed does not make him a resident at such a 
place, and therefore substituted service can- 
not be obtained on him by leaving a copy of 
the summons at such place. Amsbaugh v. 
Exchange Bank, 5 Pac. 384, 387, 33 Kan. 100. 


A party may have a residence in one 
state, while his family may reside in anoth- 
er. Exchange Bank of St. Louis v. Cooper, 
40 Mo. 169, 171. 


In a foreclosure suit the subpoena was 
returned with the usual affidavit of nonresi- 
dence of defendant. It appeared that de- 
fendant had separated from his wife, who 
had gone with her child to her father, the 
complainant. The defendant, after boarding 
in the county of Hunterdon for a short time, 
left the state, and was confined for crime 
in the penitentiary of Pennsylvania. It was 
held that the actual domicile of the wife was 
not the legal domicile of the husband, nor 
could it be regarded, contrary to the fact, as 
his actual residence within the meaning of 
the statute regulating the service of process. 
McPherson v. Howsel, 13 N. J. Eq. @ Beas.) 
35, 36. 
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Inhabitancy distinguished. 


Fixity and permanence are said to be 
more strongly imported by the term inhab- 
itancy” than by “residence.” In re Hughes’ 
Infants (N. Y.) 1 Tuck. 38. 


As affected by intention. 


Residence is a question of intention. 
The inquiry in determining it is quo animo 
the party either moved to or from the state. 
In re Casey (Pa.) 1 Ashm. 126. 


Residence is a matter of intention. A 
minor cannot form such intention for him- 
self. In re Cannon’s Estate, 15 Pa. Co. Ot. 
R. 312, 314. 


The question of residence, within the 
meaning of the law regulating attachments, 
is generally one of intention, to be deter 
mined from the facts and circumstances of 
each particular case. Johnson v. May, 68 
N. W. 1032, 1033, 49 Neb. 601. 


One of the marked evidences of resi- 
dence is that the person claiming it identi- 
fies himself and all his interests with his new 
place of abode, and exercises the right and 
performs the duty of a citizen. Thomas v. 
Warner, 34 Atl. 830, 831, 83 Md. 14. 


It is true that usually intention is an 
important element in determining the ques- 
tion of residence, yet where a pauper’s home 
was always with his father, and he never 
had any other place which he could call his 
own, and moved with his father from the 
town where he and the father had resided 
to another town, he left there no place nor 
home to which he had a right to return, and 
the question of his intent in making such 
change was immaterial in determining his 
residence. Town of South Burlington v. 
Town of South Worcester, 31 Atl. 891, 893, 
67 Vt. 411. 


A person's residence is the place of his 
domicile, or the place where his residence is 
fixed without any present intention of re- 
moving therefrom. Cooley, Const. Law (Sth 
Ed.) p. 754. A man may acquire a domicile 
if he be personally present in a place and 
elect that as his home, even if he never de- 
sign to remain there always, but design at 
the end of some short time to remove and 
acquire another. McCrary, Elect. p. 496, § 
38. In the case of Sanders v. Getchell, 76 
Me. 158, 49 Am. Rep. 606, it was held that 
bodily residence in a place, coupled with an 
intention to make such a place a home, 
would establish a domicile or residence. It 
is not necessary that there should be an in- 
tention to remain permanently at the chosen 
domicile. It is enough if it is for a time the 
home, to the exclusion of other places. It 
follows that the residence of a person de 
pends on his acts and intentions. His inten- 
tion may be made to appear from his acts 
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and statements. Brittenham v. Robinson, 48 
J. E. 616, 617, 18 Ind. App. 502. 


Where a party left the state of Tennes- 
see and went to Texas, with the intention of 
making that his place of residence, or if, aft- 
er he got there, he determined to make that 
his residence, and was residing there, though 
witbout his family, he will be considered a 
nonresident of Tennessee, within the mean- 
ing of the attachment laws of Tennessee. 
Whitly v. Steakly, 62 Tenn. (3 Baxt.) 393. 


The words “domicile” and “residence” 
are often used indifferently. Generally 
speaking they mean the same thing, but 
have, however, different meanings. Res- 
dence, combined with an intention to remain, 
constitutes domicile. Residence means a fix- 
ed and permanent abode, a dwelling house 
for the time being, as contradistinguished 
from a mere temporary locality of existence. 
Weitkamp v. Loehr, 53 N. T. Super. Ct. (21 
Jones & S.) 79, 82. 


Act 1831 abolished imprisonment for 
debt, providing that no person should be ar- 
rested on civil process, save in cases where 
defendant should not have been a resident 
of the state for at least one month prior to 
the commencement of suit against him. 
Held, that there must be a settled, fixed 
abode, and an intention to remain perma- 
nently, at least for a time, in order to consti- 
tute a residence, and that a person having 
his domicile in the state, but carrying on 
business out of the state and personally su- 
perintending such business, was not a resi- 
dent within the statute. Frost v. Brisbin (N. 
I.) 19 Wend. 11, 14, 32 Am. Dec. 423. 


A party who formerly resided in anoth- 
er state, having abandoned that and come to 
this state, cannot be said to have a residence 
anywhere until his mind shall have been set- 
tled as to whether be will take up his resi- 
dence here or elsewhere; and until he shall 
come to the determination, and have a fixed 
place of habitation, with an intention of 
staying there, he cannot be said to have a 
residence anywhere. Miller v. Burrows (N. 
I.) 2 Edm. Sel. Cas. 157, 158. 


“Residence” has much the same signifi- 
cation as domicile,“ and means the place 
where a person lives and has his fixed, per- 
manent home; and where a person has two 
residences at different seasons of the year, 
that will be deemed his domicile or home 
which he himself selects or describes as his 
home, or where he votes or exercises the 
rights and duties of a citizen. People v. Sur- 
kogate's Court of Putnam County (N. Y.) 38 
Hun, 218, 220. 


One who, though domiciled in the state 
of New York, is living in another state and 
has no place of abode in New York, nor any 
Place which he could call his home, or to 
Which he could return on coming into the 
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state, is a nonresident within the meaning 
of the Code, permitting an attachment. The 
intentions of such a person as to the future 
cannot affect the question of his residence. 
Wood v. Hamilton (N. Y.) 14 Daly, 41, 42. 


G., from 1860 to April, 1885, had a place 
of business in New York City, and only re- 
sided in Paris during a portion of that time 
for the purpose of purchasing goods for his 
New York house. In the fall of 1884 he an- 
nounced his intention to his friends of re- 
moving to New York, shipped a large part 
of his furniture from Paris to New York, and 
notified his landlord in Paris that he would 
not need his apartments there after the 
spring of 1885. On March 17, 1885, he ar- 
rived with his family and occupied rooms at 
a hotel in New York until May 25, 1885, from 
which date he lived in New York City, de- 
claring his intention to make New York his 
permanent residence. Held, that G. was not 
a nonresident, and that an attachment issued 
on that ground should be vacated. Knapp 
v. Gerson (U. 8.) 25 Fed. 197. 


The test of residence, when a party re- 
moves from one state to another, seems to 
be, did he remove from his former residence 
with the intention of abandoning the same? 
If he did so leave, and in pursuance of that 
intention actually went beyond the borders 
of the state, he will become a nonresident 
of that state, and upon going into another 
state with the intention of residing there he 
will become a resident thereof. Swaney v. 
Hutchins, 13 N. W. 282, 283, 13 Neb. 266. 


Residence is indeed made up of fact and 
intention; that is, of abode with intention of 
remaining. But it is not broken by going to 
seek another abode, but continues until the 
fact and intention unite in another abode 
elsewhere. Pfoutz v. Comford, 36 Pa. (12 
Casey) 420, 422. 


Under the statute requiring that “the 
plaintiff shall have resided in this state one 
year immediately preceding the time of” ap- 
plying for a divorce, the plaintiff must have, 
in fact and intent, an established home in 
the state for the preceding year, a place 
where he lives and has an abode, where he 
would be liable to taxation, where service of 
process of court could be had upon him by 
copy, and where he has an actual habitation 
and residence. Hall v. Hall, 25 Wis. 600, 


607, 608. 


In order to constitute a residence with- 
in the meaning of Rev. St. c. 40, § 2, provid- 
ing that no person shall be entitled to a di- 
vorce who has not resided in the state one 
year, unless the offense complained of was 
committed within the state, or while one or 
both of the parties resided in the state, there 
must be a fixed abode and an intention to re- 
main, at least for a time, for business or oth- 
er reasons not solely connected with the 
bringing of the suit for divorce. A wife, liv- 
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ing separate and apart from her husband, 
‘might establish an independent residence in 
a state other than that in which the husband 
resided, within the meaning of the divorce 
statute, providing the change was made in 
good faith and not merely for the purpose of 
instituting a divorce suit. Chapman v. Chap- 
man, 129 III. 386, 21 N. E. 806. 


Occupancy distinguished. 


Under a statute requiring seven years’ 
residence by adverse possession to give title, 
seven years’ occupancy was not a bar. An 
occupancy may exist without a residence. 
Chiles v. Jones, 34 Ky. (4 Dana) 479, 484. 


As having place of business. 


A defendant, whose domicile is in New 
Jersey, where he spends his time, except 


during business hours of the day, is not a 
resident of New York, though his business is | 


in New York, and he is daily and habitually 
there from 7 o’clock in the morning to 7 
o'clock in the evening. and though he keeps 
his bank account in New York, and therefore 
his property may be attached under the New 
York attachment laws. Bache v. Lawrence 
(N. Y.) 17 How. Prac. 554, 555. 


One had a place of business in New York 
City, but boarded in Newark, N. J., where 
he carried on business. He repeatedly stat- 
ed the latter to be his residence, and was 
seldom, if ever, at his ostensible place of 
business in New York City. Held, that he 
was a nonresident of the state of New York, 
within the meaning of the attachment law 
of the state. Greaton v. Morgan (N. Y.) 8 
Abb. Prac. 64, 65. 


Whether a man’s absence from his fam- 
ily be for so many hours in each day or 80 
many days in each week, if his family live 
in a neighboring state, and he provides for 
them, resorts to them on the Sabbath and 
other days of cessation from business, and 
abides with them whenever the immediate 
demands of his business will admit, and 
whenever sickness disables him from busi- 


ness, he is to be deemed a resident of that 


state, and not a resident of the state of New 
York, within the provision of the attach- 
ment laws. Chaine v. Wilson (N. Y.) 8 Abb. 
Prac. 78. 


A person carrying on within the city of 
New York a regular business, and in the 
course of his occupation spending his time 


during the regular business hours of the busi- 
ness days of the week in the city, keeping 
his bank account there, and there in good 
faith transacting all his business, is a “resi- ` 
dent,“ within the meaning of the attachment 
laws, though his family reside in another 


state, and he himself spends his Sundays, or 
even all his nights, with them. Towner v. 
Church (N. Y.) 2 Abb. Prac. 299, 300. 


Where it appeared that defendant, at the 
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kept a house in New Hampshire, in which 
his wife and children lived, and in which he 
entertained his friends, and which was fre- 
quently called by him his home, such place 
was the legal “residence” and domicile of 
defendant, notwithstanding his positive state- 
ment that he had since the spring of 1852, 
and then had, a store of goods, and was do- 
ing business as a merchant, and had actually 
resided, in New York, with the honest inten- 
tion of making the latter place his permanent 
residence. Lee v. Stanley (N. Y.) 9 How. 
Prac. 272, 277. 


One had his business and property in 
the state of New York, and his business capi- 
tal and his bank account there, where he 
was engaged in business, and where he spent 
on an average of eight hours of every busi- 
ness day, but for reasons of convenience and 
economy maintained his family in the state 
of New Jersey, and spent with them there 
his nights and Sundays. Held, that he was 
not a resident of the state of New York, with- 
in the meaning of the attachment laws. 
Barry v. Bockover (N. Y.) 6 Abb. Prac. 374. 


An attachment was Issued in New York 
against a firm doing business in Chicago. 
One of the partners had his domicile in New 
York, but a part of each year he resided in 
Chicago. Held, that the attachment was 
proper; the partners being nonresidents of 
the state of New York, as the place of busi- 
ness of a firm, at which its operations are 
carried on and where the partners are, either 
continually or at times, to manage the busi- 
ness, can properly be called the residence“ 
of each of the partners, within the meaning 
of the attachment laws. McKinlay v. Fow- 
ler (N. Y.) 67 How Prac. 388, 389. 


A man’s residence is where he actually 


| dwells at the time, not merely where he may 
| carry on business regularly. A man’s home, 
| the place where his wife and children actual- 


ly reside, is ordinarily his place of residence. 
He may for purposes of business establish 
himself in another state, away from his fam- 
ily, and remain there so continuously as to 
make himself a resident thereof for all the 
purposes of attachment generally; but he 
cannot be a resident of two distinct places 
nt the same time. Robinson v. Morrison (D. 
C.) 2 App. Cas. 105, 124. 


As having permanent abode. 


„Residence“ is defined as the act of re- 
siding, abiding, or dwelling in a place for 
some time,“ and also as “the place where 
one rests.” Webst. Dict. In Reeder v. Hob 
comb, 105 Mass. 93, it is said that residence 
usually imports the place of one’s permanent 
domicile, rather than a temporary abode. 
Zebert v. Hunt (U. 8.) 108 Fed. 449, 451. 


The term “residence,” in an application 
for a life policy, was construed to signify 
place of permanent, rather than mere tempo- 


time of issuing an attachment against him, | rary, abode, in the sense of “domicile,” rath- 
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er than of mere inhabitancy. Mobile Life and permanent abode, a dwelling place for 
Ins. Co. v. Walker, 58 Ala. 290, 295. the time being, as contradistinguished from 


“Residence,” as used in attachment laws, Cea 5 1 e 


means an established, fixed, and permanent 

abode for a time, for business or other pur- | “Residence” is dwelling in a place for 
poses, though there may be an intent existing some continuance of time, and is not syn- 
all the while to return to the true domicile. onymous with domicile, but means a fixed 
Penfield v. Chesapeake, O. & S. W. R. Co., and permanent abode or dwelling, as distin- 
10 Sup. Ot. 566, 569, 134 U. S. 351, 33 L. Ed. guished from a mere temporary locality of 
940. existence; and to entitle one to the character 
of a “resident” there must be a settled, fixed 


abode, and an intention to remain permanent- 
attachment act, is where a man has a settled, ly, or at least for some time, for business or 


17 1 1 5 5 other purposes. Barney v. Oelrichs, 11 Sup. 
and other purposes. Barron v. Burke, 82 III. CEA SIG AtS US, O20 St Le Ed. 1057. 
App. 116, 121. 


“Residence,” within the meaning of the. 


Residence is a place of abode. It never 
denotes the place where a man is, or happens 
to be. The term “nonresident,” in the at- 
tachment act, means a person in the state 
who is not resident in the state. Evans v. 
Perrine, 35 N. J. Law (6 Vroom) 221, 223. 


A man’s residence, like his domicile or 
usual place of abode, means his home, to and 
from which he goes and returns daily, week- 


“Residence,” within the meaning of Const. 
art. 2, § 1, which provides that every male 
citizen of the United States of the age of 21 
years, who shall have been a resident of this 
state 6 months next preceding the election 
day, and of the county in which he claims his 
vote 60 days, shall be entitled to vote.“ means 
the place of a person’s permanent abode, and 
it will not be changed by the person residing | ly, or habitually from his avocation and busi- 
in another county for temporary purposes, as ness, wherever carried on. The indefinite 
for education, unless the person resides there | abode of a person in Missouri, doing business 
with the intention of remaining permanently. | therein, but without the intention of remain- 
Vanderpoel v. O'Hanlon, 5 N. W. 119, 120, 58 ing there permanently, does not make him a 
Iowa, 246, 36 Am. Rep. 216. resident of the state, and under the provi- 
sions of the attachment act he is a nonresi- 


Residence“ is defined to be a place of dent. Greene v. Beckwith, 38 Mo. 384, 389. 


abode; a dwelling; a habitation; the act of 
abiding or dwelling in a place for some con- 
tinuance of time. To reside in a place is to} Prison. 
abide; to sojourn; to dwell there permanent- Whether the term “residence” be taken 
ly or for a length of time. It is to have a in the sense of domicile, or of abode, it im- 
permanent abode for the time being, as con-| plies a place where a party is situated 
tradistinguished from a mere temporary lo- through choice, and where in some concelv- 
cality of existence. The word “residence,” | able manner his personal belongings would 
like “domicile,” is often used to express dif- be the more readily found; and neither in 
ferent meanings, according to the subject-| its legal nor in its popular meaning is the 
matter. Long v. Ryan (Va.) 30 Grat. 718, word “residence” satisfied by an incarcera- 
719. tion in any particular place. It is impossible 
“Residence” indicates permanency of oc- to hold, for purposes of execution against a 
person, that he resided where he was impris- 
cupation, as distinct from lodging or boarding oned. American Surety Co. of New York v. 


or temporary occupation. Residence indi- 
cates the place where a man has his fixed Ren Dee 81 N. Y. Supp. 945, 946, 40 Misc. 


and permanent abode, and to which, when- 

ever he is absent, he has the intention of re- 

turning. It is in this sense that the word mentee ce 8 

“residence” is used in St. Okl. § 4953, declar- “Residence,” as used in Kansas exemp- 

ing that the time fixed in the statutes for the tion laws, which exempt from sale on execu- 

prosecution of offenses does not include the | tion a homestead occupied as a residence by 

time during which the accused is not a resi-| the family of the owner, together with all 

dent of the territory. Coleman v. Territory, | the amproverments on the Same does not 

47 Pac. 1079, 1081, 5 Okl. 201. merely mean “dwelling house“; but it may 

also include everything connected therewith 

“Residence” means the place where one used to make the same more comfortable and 

resides; an abode; a dwelling or habitation. | enjoyable, but does not include a rented 

Residence is made up of fact and intention. | house on the same lot. Ashton v. Ingle, 20 

There must be the fact of abode and the in- Kan. 670, 671, 27 Am. Rep. 197. 

tention of remaining. Wright v. Genesee 


Circuit Judge, 117 Mich. 244, 245, 75 N. W.| As any place rightfully occupied. 
465. Residence may import temporary sojourn 


A “place of residence,“ in the common- or permanent domicile. The precise mean- 
law acceptation of the term, means a fixed |ing depends upon the purpose and phrase- 
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ology of the particular statute. And. Law 
Dict. Under Rev. St. 1894, § 1988 (Rev. St. 
1881, § 1915), declaring guilty of kidnapping 
“whoever “ forcibly or fraudulently 
carries off or decoys from his place of resi- 
dence, or arrests, ®* ® $ any person, with 
intention of having such person carried away 
from his place of residence, unless it be in 
pursuance of the laws,’’ the term “residence” 
means, as applied to a child, any place where 
the child has a right to be. Wallace v. 
State, 47 N. E. 13, 14, 147 Ind. 621. 


Temporary absence. 


A man’s legal residence {s not changed 
when he leaves it for temporary purposes 
and transient objects, meaning to return 
when those purposes are answered and ob- 
jects attained. Daubmann v. City Council of 
City of Camden, 39 N. J. Law (10 Vroom) 57, 
59. 


Residence is the home or habitation fix- 
ed in any place,-without a present intention 
of removing therefrom. A change of place 
for a temporary purpose, with an intention 
to return, is not change of residence. Strat- 
ton v. Brigham, 34 Tenn. (2 Sneed) 420, 422. 


The word “residence” is synonymous 
with the words “dwelling place” or “home,” 
and means some permanent abode with inten- 
tion to remain. “Residence” in a given place 
does not necessarily involve continued per- 
sonal presence in that place. A person may 
be temporarily absent and remain from home 
without a change of residence. When a per- 
son voluntarily takes up bis abode In a given 
place, with intention to remain permanently 
or for an indefinite period of time, or, to 
speak more accurately, when a person takes 
up his abode in a given place without any 
present intention to remove therefrom, such 
place of abode becomes his residence or 
home, and will continue to be his residence 
or home, notwithstanding temporary personal 
absence, until he shall depart with the inten- 
tion to abandon such home. To establish a 
residence, there must be personal presence 
without any present intention to depart, and 
to break up such residence, when once es- 
tablished, there must be departure with in- 
tention to abandon. Inhabitants of Warren 
v. Inhabitants of Thomaston, 43 Me. 406, 418, 
69 Am. Dec. 69. 


Temporary presence. 


A person’s place of residence is where he 
has his fixed and permanent abode, so that 
under an act limiting the jurisdiction of jus- 
tices of the peace to their respective counties, 
and leaving them without authority to enter- 
tain suits for the recovery of money against 
actual residents in any other county, a person 
who is temporarily in such county, with the 
intention to return to the other county as 
his residence and home, is a resident of the 
other county. Bradley v. Fraser, 6 N. W. 
293, 294, 54 Iowa, 289. 
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The word “residence,” as used in Pub. 
St. c. 77, § 16, requiring notice of dishonor of 
a bill of exchange to be directed to the in- 
dorser’s residence, is not used in a strict 
sense, as necessarily implying a permanent. 
exclusive, or actual abode in such place, but 
may be satisfied by a temporary, partial, or 
even constructive residence. Wachusett Nat. 
Bank v. Fa irbrother, 148 Mass. 181, 185, 19 
N. E. 345, 347, 12 Am. St. Rep. 530. 


Settlement distinguished. 
See Settlement (In Poor Laws).“ 


Suburban distinguished. 


The words “residence” and “suburban. 
as used in the statute authorizing the com- 
mon council of a city to prohibit sales of in- 
toxicating liquors in the suburban or resi- 
dence portion of the city, do not mean the 
same thing. The suburban portion of the 
city is the outlying part; that portion which 
is remote from the center of trade and popu- 
lation, where the houses are generally more 
or less scattered, and where many of the im- 
provements and advantages enjoved by the 
central and more densely populated parts of 
the city are wanting. The suburban part of 
the city may be occupied for business, or it 
may be occupied by residences, or it may be 
used both for residence and business pur- 
poses. Rowland v. City of Greencastle, 62 
N. E. 474, 476, 157 Ind. 591. 


Residence of corporation. 


The “residence of a corporation” {s for 
most legal purposes where its chief office or 
place of business is; and, except where it is 
by law otherwise provided, its franchise tax 
should be paid in that jurisdiction. Board of 
Councilmen of City of Frankfort v. Stone 
(Ky.) 58 S. W. 373, 374. 


The residence of a corporation, if it can 
be said to have a residence, is necessarily 
where it exercises corporate functions. It 
dwells in the place where its business is done. 
It is located where its franchises are exer- 
cised. It is present where it is engaged in 
the prosecution of the corporate enterprise. 
Bristol v. Chicago & A. R. Co., 15 Ill. (6 Peck) 
436, 438. 


The term “residence,” or “home,” when 
used with reference to a corporation, means 
the place where it is located by or under the 
authority of its charter. It has no power to 
change its home or residence, or its citizen- 
ship. Ex parte Schollenberger, 96 U. S. 869, 
376, 24 L. Ed. 853. 


The term “residence of a corporation” is 
usually used to designate the place where the 
principal office of the corporation is located, 
or where its principal operations are carried 
on; but in contemplation of law the residence 
of a railroad or turnpike corporation is in 
every county through which its Hne passes. 
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Baltimore & T. Turnpike Road v. Crowther, a corporation to the dwelling of an indi- 


1 Atl. 279, 285, 63 Md. 558. 


For the purpose of laying the venue, the 
principal office or place of business of a cor- 
poration is technically the place of “resi- 
dence” of the corporation. Ordinarily its 
books are there, and its directors and execu- 
tive officers meet and transact its business 
there. Its residence may certainly be with 
more propriety said to be there than at any 
other place. Thorn v. Central R. Co., 26 N. 
J. Law (2 Dutch.) 121, 124. 


vidual.” Robinson v. Missouri Pac. Ry. Co. 
(Kan.) 72 Pac. 854, 855. 


The word “residence,” as used in Gen. 
St. tit. 19, c. 2, § 12, providing that, when any 
corporation is engaged in transacting busi- 
ness in any other town than that in which its 
secretary resides, process of foreign attach- 
ment may be served on it by leaving a copy 
with any agent or clerk employed by fhe cor- 
poration to keep its accounts or pay its em- 
ployés in the town where it transacts its 


business, refers to the oflicial residence of 

The residence of a corporation” is the the secretary; tbat is, the town where he 
place where the governing power of the cor- ! performs his duties as secretary. A corpora- 
poration is exercised, where those meet in tion whose principal office was in H. carried 
council who have a right to control its af- on manufacturing in W., where its accounts 
fairs and prescribe what policy of the corpo- | were kept and its employés paid. The sec- 
ration shall be pursued, and not where the retary of the corporation resided in W., but 
labor is performed in executing the require- went early every day to H., and spent the 
ments of the corporation in transacting its entire day in the office of the corporation 
business. In order to determine the legal there, and all his duties were performed 
residence of a corporation, reference must there. The secretary must not be regarded 
be had to the place where its will is declared ag residing in W., within the meaning of the 
and made known, and not to the place where | statute, and hence service made upon the 
its mandates are obeyed or the business or: clerk who kept the accounts and paid the 
labor transacted or performed which it au- employés there was good. Adams v. Willi- 
thorizes or requires. Where a corporation's i mantic Linen Co., 46 Conn. 320, 322. 
charter requires the biennial meetings of its 
stockholders to be held at a certain city, and RESIDENCE PORTION. 
its by-laws provide that its offices shall be 
there and at such other towns as its directors “Residence,” as used in a statute au- 
may establish them, that city, being the place thorizing the common council of a city to 
where the governing power of the corpora- ' define places for the sale of intoxicating liq- 
tion is exercised, is the corporation's resi-, uors to be used upon the premises in the busi- 
dence. State v. Tennessee Coal, Iron & R. ness portion of the city, and to exclude them 
Co., 29 S. W. 116, 119, 94 Tenn. 295. from the residence and suburban portions, 

does not mean the same thing as “suburban.” 

The “residence” contemplated by Gen. The suburban portion of the city is the outly- 
St. 1901, § 5228, providing that, in any coun- ing part; that portion which is remote from 
ty in which a city court shall have been cre- the center of trade and population, where the 
ated, justices outside of the city wherein houses are generally more or less scattered, 
such court is located shall not have jurisdic- | and where many of the improvements and 


tion of cases in which any defendant resides 


in such city, is synonymous with “domicile,” 
and means that place where the habitation 
is fixed and permanent, and, if applicable to 
railroad companies at all, it could only apply 
to the home office, where its general corpo- 
rate business is conducted, not to its several 
stations maintained for the transaction of 
local business. Jossey v. Georgia & A. Ry. 
Co., 102 Ga. 706, 28 S. E. 273; Galveston, 
H. & 8. A. R. Co. v. Gonzales, 151 U. S. 496, 
14 Sup. Ct. 401, 38 L. Ed. 248. The court in 
the latter case, in discussing the question of 
residence of a corporation, said: These 
cases must be regarded as establishing the 


doctrine that a domestic corporation is both | 


a citizen and an inhabitant of the state in 


which it is incorporated; but in none of them 


is there any intimation that, where a state 
is divided into districts, a corporation shall 


advantages enjoyed by the central and more 
densely populated parts of the city are want- 
ing. The suburban part of the city may be 
used for business, or may be occupied by resi- 
dences, or it may be used both for residence 
and business purposes. Rowland v. City of 
Greencastle, 62 N. E. 474, 476, 157 Ind. 591. 


An ordinance prohibiting sales of liquor 
in the residence portion” of a city does not 
mean that such portion should be given 
up exclusively to family residences to come 
within the prohibition; and hence, where a 
part of the city Is partly used for residence 
purposes, it will not become a business por- 
tion of the city because a grocery or other 
business was here and there carried on there- 
in. Shea v. City of Muncie, 46 N. E. 138, 
144, 148 Ind. 14 


be treated as an inhabitant of every district, RESIDENT. 


of such state, or in every district in which 
it does business, or, indeed, any district oth- 
er than that in which it has its headquar- 


See “Nonresident”; “Not a Resident.” 


“Resident” is defined in Burrill’s Law 


ters, or such offices as answer in the case of Dictionary to be one who has a seat or set- 
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tlement in a place; one who dwells, abides, 
or lives in a place; an inhabitant; one who 
resides or dwells in a place for some time,” 
etc. Brown v. Ashbough (N. Y.) 40 How. 
Prac. 260, 263. 


Worcester defines “resident” thus: 
“Dwelling; having abode in any place; liv- 
ing; inhabiting; abiding; residing.” The 


Century Dictionary defines “resident” thus: 
“One who has a residence.” In a legal 
sense a residence in law is defined as “the 
place where a man’s habitation is fixed, with- 
out a present purpose of removing there- 
from.” Brisenden v. Chamberlain (U. 8.) 53 
Fed. 307, 311. 


“Resident” is defined as “dwelling or 
having an abode in any place.” United 
States v. Penelope (U. S.) 27 Fed. Cas. 486, 
487. 


“The word ‘resident’ 1s the opposite of 
the word ‘transient.’ The former describes 
a person at rest in a town, while the latter 
describes him in his passage through or 
across it.” Town of New Haven v. Town of 
Middlebury, 21 Atl. 608, 610, 63 Vt. 399. 


The term “resident” has not a technical 
meaning. In some statutes and for some 
purposes it means one thing, and in other 
statutes and for other purposes it means 
another thing. United States v. Nardello (D. 
C.) 4 Mackey, 503, 512. 


The term “resident,” as used in the at- 
tachment laws, has a peculiar meaning. The 
writ of attachment is an extraordinary mode 
of procuring the appearance of defendant, 
and is not to be resorted to when the ordina- 
ry process of the law can be used, though 
the legal domicile of defendant may be out 
of the state. Hackettstown Bank v. Mitch- 
ell, 28 N. J. Law (4 Dutch.) 516, 518. 


The term “resident of the state,“ in the 
homestead law, means an actual and not a 
constructive presence. Rix v. McHenry, 7 
Cal. 89, 91. 


“Resident” is “a word with a great va- 
riety of meanings. The necessary element 
in its signification is locality of existence. 
The permanency of a residence indicated, how- 
ever, depends in a great degree upon the con- 
text. The word has been variously construed 
to mean an occupier of lands, a resident, a 
permanent resident, one having a domicile, 
a citizen, or a qualitied voter. The con- 
struction is generally governed by the con- 
nection in which the word is used.” In re 
Town of Hector, 24 N. Y. Supp. 475, 479. 


“Resident,” within the meaning of the 
court rule requiring all notices of motion to 
be served on persons not “resident in the 
state” by setting up the same in the office 
of the clerk of the court, means having a 
dwelling house or usual place of abode at 
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which, under the chancery act, process for 
appearance is to be served. Hervey v. Her- 
vey, 38 Atl. 767, 769, 56 N. J. Eq. 166. 


Under the insolvent act, requiring that 
an insolvent applying for a discharge there- 
under be an inhabitant, a plea that the de- 
fendant was a resident was sutticient, as the 
words signify the same thing. A person resi- 
dent is defined to be one dwelling or hav- 
ing his abode in any place; an inhabitant; 
one that resides in a place. Roosevelt v. 
Kellogg (N. Y.) 20 Johns. 208, 211. 


A person having left forever his native 
land, and living in the state of New York, 
without any determination to reside any- 
where else, is a resident of the state of New 


‘York. Heidenbach v. Schland (N. Y.) 10 How. 


— — — — 44 
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Prac. 477, 478. 


Code 1873, § 3076, relating to exemptions, 
provides that any person coming into the 
state with the intention of remaining shall 
be considered a resident within the meaning 
of the chapter. Held, that the term “resi- 
dent,” as so defined, was not to be construed 
to include merely a person who had come 
into the state with an intention of remaining, 
and had actually obtained a place of resi- 
dence, but that the actual presence of the 
person in the state with an intention of re- 
maining, though he had not obtained a house 
to live in, was sufficient to constitute him a 
resident within such definition. Cox v. Al- 
len, 59 N. W. 335, 338, 91 Iowa, 462. 


The word “resident,” as used in the at- 
tachment laws, requiring an oath or affirma- 
tion to the effect that defendant is not a 
resident at the time in the state, applies to 
such persons only as are beyond the reach of 
ordinary process. If a summons or a capias 
can be served, an attachment does not lie. 
Kugler v. Shreve, 28 N. J. Law (4 Dutch.) 
129, 130. 


A “resident,” within the meaning of the 
title on Elections,“ must be construed to 
mean a person who has resided or will have 
resided continuously within this state for 
one year, and in the county four months, 
and in the precinct sixty days, next preced- 
ing the day of the next ensuing election. 
Rev. St. Utah 1898, 5 805. 


Under the provisions of the by-laws of a 
beneficial society that no sick benefits shall 
be granted to resident brothers for more 
than a week prior to application therefor, 
and an absent brother claiming benefits must 
send a statement of the case, attested by the 
sachem of a tribe near the place where he 
may be, one out of the jurisdiction of the 
tribe or lodge to which he belongs is an ab- 
sent brother, without regard to the place of 
his residence, since the term “resident” 
does not have reference to the legal residence 
of a party, but designates one who at the 
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time of claiming benefits is within the juris- 
diction of the tribe, while an absent brother 
is one who happens at the time to be perma- 
nently or temporarily without the jurisdic- 
tion. Walsh v. Cosumnes Tribe, No. 14, 
I. O. R. M., 41 Pac. 418, 108 Cal. 496. 


Absence or removal as affecting. 


The word “resident,” in Const. art. 10, 
§ 2, exempting the homestead of a resi- 
dent, has a more restricted meaning than 
“domicile,” and to entitle a person to a con- 
stitutional exemption he must be an actual, 
not a constructive, resident. Where the 
facts show an actual removal from the state, 
even for a definite period, the person so re- 
moving ceases while absent to be a resident, 
though he intend to return and resume his 
residence. Fulton v. Roberts, 113 N. C. 421, 
18 S. E. 510, 512. 


“Resident,” as used in Code, art. 10, 85 
1. 2, securing certain exemptions to residents 
of a state. means actual, and not con— 
structive, residents; and hence one who has 
been absent from the state for seven or eight 
years, working in another state, but expect- 
ing to return, is not entitled to the exemp- 
tion. Munds y. Cassidey, 98 N. C. 558, 4 
S. E. 355, 356. 


Divorce Act, § 7, provides that no person 
shall be entitled to a divorce who has not 
resided in the state one year previous to 
the filing of the petition. Held that, where 
there is citizenship once established, the 
wording of the statute does not require that 
the residence should have been for one whole 
year; necesary absence with an intention 
of returning being sufficient. Fickle v. Fickle, 
13 Tenn. (5 Yerg.) 203, 204. 


A resident who has left the state to 
escape a prosecution, with an intention of re- 
turning as soon as he can succeed in having 
the prosecution dismissed, his wife and chil- 
dren remaining in the state upon his home 
place, is a resident of the state, within a 
homestead statute. Chitty v. Chitty, 24 S. E. 
517, 518, 118 N. O. 647, 32 L. R. A. 394. 


Aliens. 


The term “residents,” as used in the con- 
script laws, includes not only citizens, na- 
tive and naturalized, but also foreigners, 
whose residence in this country has been 
such ag to attach to them a national char- 
acter as members of society. “The word 
‘residents’ is ordinarily used to designate per- 
sons in a particular locality, as of a city, 
town, or county, and not, as in this instance, 
to designate a class within the whole limits 
of the government. Congress designed that 
this term should include more than citizens, 
native and naturalized; otherwise, the word 
‘citizen’ would have been used. 
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them a national character as members of 
society, and who are thereby under obliga- 
tions to defend the country.” Ex parte 
Blumer, 27 Tex. 734, 736. 


As citizen. 


The provision of Act Tenn. March 19, 
1877 (Laws 1877, c. 31, § 5), that, on the 
insolvency of a foreign corporation carrying 
on business in the state, “creditors who may 
be residents of this state shall have a priority 
in the distribution of assets over all simple 
contract creditors, being residents of any 
other country or countries,“ must be con- 
strued as using the word “residents” as 
meaning the same as “citizens”; and, as ap- 
plied to creditors who are residents and 
citizens of other states, the provision is in 
contravention of section 2, art. 4, of the Con- 
stitution of the United States, declaring that 
the citizens of each state shall be entitled 
to all privileges and immunities of citizens in 
the several states. A corporation of another 
state, however, is not a “citizen,” within 
the meaning of such constitutional provision, 
and cannot invoke its protection. Blake y. 
McClung, 19 Sup. Ct. 165, 172 U. 8. 239, 43 
L. Ed. 432. | 


To confer jurisdiction on the courts of 
the United States of a suit for the infringe 
ment of a trade-mark at common law, or for 
unfair trade, there must exist diverse citizen- 
ship between the parties, which must appear 
on the record. An allegation in such a suit 
that defendants are residents of a state is 
not a sufficient allegation of their citizenship; 
for the term “resident” does not necessarily 
imply citizenship, and cannot be substituted 
for it. Allen B. Wrisley Co. v. George E. 
Rouse Soap Oo. (U. S.) 90 Fed. 5, 6, 32 C. C. 
A. 496. 


In reference to. corporation. 


The word “resident,” occurring in the 
Constitution or in a statute, ordinarily means 
an individual or citizen, and does not mean 
a corporation. People v. Schoonmaker (N. 
Y.) 63 Barb. 44, 51. 


“The fourth section of the supplement 
of March 25, 1863, exempting from taxation 


Property out of the state of residents in the 


It includes , sovereignty where created. 


state, does not apply to corporations. A cor- 
poration may be considered as a resident, in- 
habitant, or citizen for some purposes, such as 
jurisdiction or venue, but in this supplement, 
taking it in connection with the whole tax 
law, it is evident that the word ‘resident’ was 
not intended to include a corporation.” East- 
on Delaware Bridge Co. v. Metz, 32 N. J. Law 
(8 Vroom) 199, 203. 


“A corporation is a mere creation of lo- 
cal law, having no legal existence beyond the 
It dwells in 


also foreigners, not naturalized, whose resi- the place of its creation, and cannot migrate. 
dence here has been such as to attach to, Paul v. Virginia, 75 U. S. (8 Wall.) 168, 19 
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L. Ed. 357. How, then, can a corporation 
of another state become a bona fide resident 
of Indiana? It is true that the existence of 
a corporation may be, and frequently is, rec- 
ognized abroad by the enforcement of its 
contracts made abroad, as well as at the 
place of its domicile, and in other ways; 
but that is done purely upon considerations 
of comity. A state statute, declaring a con- 
veyance in trust of real or personal prop- 
erty to other than ‘a bona fide resident’ of 
the state invalid, does not govern a convey- 
ance in trust to a foreign corporation of 
property within the state.” Farmers’ Loan 
& Trust Co. v. Chicago & A. Ry. Co. (U. 8.) 
27 Fed. 146, 150. 


Inasmuch as a corporation is a mere cre- 
ation of local law, having no legal exist- 
ence beyond the sovereignty where it is 
created, dwelling in that place, and being 
incapable of migration, a corporation is not 
a “resident,” within a state statute mak- 
ing a conveyance in trust to other than a 
bona fide resident invalid. Farmers’ Loan & 
Trust Co. v. Chicago & A. Ry. Co. (U. 8.) 
27 Fed. 146, 150. 


Domicile distinguished, 
See “Domicile.” 


Females. 


Acts 1875, p. 206, authorizing the county 
court to make an order on the petition of a 
majority of the adult residents of the town- 
ship prohibiting the sale of intoxicating liq- 
uors within three miles of any academy situ- 
ated therein, construed to permit the signing 
of such petitions by women and girls who are 
adult residents of the township. Blackwell 
v. State, 36 Ark. 178 181. 


As inhabitant. 


The word resident“ has the same mean- 
ing as “inhabitant,” and means one who 
dwells or resides permanently in a place. 
Ullman v. State, 1 Tex. App. 220, 222, 28 Am. 
Rep. 405; In re Wrigley (N. Y.) 4 Wend. 
602, 604; Roosevelt v. Kellogg (N. Y.) 20 
Johns. 208, 210, 211; Bell v. Pierce (N. Y.) 
48 Barb. 51, 53; United States v. Penelope 
(U. S.) 27 Fed. Cas. 486, 487, 489. 


The words “resident” and “inhabitant” 
are not synonymous; the latter implying a 
more fixed and permanent abode than the 
former. Succession of Givanovich, 24 South. 
679, 680, 50 La. Ann. 625 (citing Abb. Law 
Dict.). It frequently imports many privi- 
leges and duties a resident could not claim 
or be subject to. Frost v. Brisbin (N. Y.) 19 
Wend. 11, 12, 32 Am. Dec. 423. 


The words “resident” and “inhabitant” 
are not synonymous; the latter implying a 
more fixed and permanent abode than the 
former. McFarlane y. Cornelius, 73 Pac. 
325, 329, 43 Or. 513. 
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The term “inhabitant” is defined in law 
to mean one who has a legal settlement in 
the town, city, or parish, and is synonymous 
with the word “resident,” which is more gen- 
erally used in this country, and probably bet- 
ter understood. Helle v. Deerfield Tp, 96 
III. App. 642, 643. 


“Resident,” as used in a statute requiring 
the appointment of three perosons, citizens 
of the state, who should be “residents” of 
the metropolitan police district, and, as often 
as vacancies should occur by reason of re- 
moval from the district, the appointment of 
others to fill their places, is synonymous with 
the word “inhabitant,” as used in Rev. St. P. 
122, § 34, providing that every office becomes 
vacant on the incumbent ceasing to be an 
“inhabitant” of the state. An “inhabitant’’ 
means one domiciled in a place. People v. 
Platt, 3 N. Y. Supp. 367, 369, 50 Hun, 454. 


Code, $ 250, provides that a warrant of 
attachment may issue whenever it appears 
by affidavit that a cause of action exists 
against the defendant, and that the defend- 
ant is a foreign corporation or not a resi- 
dent of the state. Held, that the word 
“resident” was used as synonymous with in- 
habitant,” and means a person dwelling or 
having his place of abode in any place. 
Munroe v. Williams, 16 S. E. 533, 535, 37 8. 
C. 81, 19 L. R. A. 665. 


The words “inhabitant” and “resident,” 
as used in Gen. St. 1901, § 2806, providing 
that upon the decease of any inhabitant of 
the state letters testamentary or letters of 
administration upon his estate shall be grant- 
ed by the probate court of the county in 
which the deceased was an inhabitant or 
resident at the time of his death, are syn- 
onymous, and therefore but one court is 
possessed of jurisdiction to administer the 
estate of a deceased—the probate court of the 
county of his residence at the time of his 
death. Ewing v. Mallison, 70 Pac. 869, 371, 
65 Kan, 484, 93 Am. St. Rep. 299. 


“Resident” is not synonymous with “in- 
habitant,” as the term “inhabitant” implies 
a fixed and more permanent abode than the 
term “resident,” and frequently imports 
many privileges and duties which a mere 
resident could not claim to be subject to. 
There is a marked difference in the meaning 
of the terms “resident” and “inhabitant,” 
growing out of their respective rights and 
duties. Tazewell County Sup’rs v. Daven- 
port, 40 III. 197, 204. 


“Resident,” as used in St. 1817, c. 190, 
providing that a probate court shall be held 
within the several counties of the common- 
wealth for taking the probate of wills and 
granting administration on the estates of per- 
sons deceased, being inhabitants or residents 
in the same county at the time of their de- 
cease, is not synonymous with the term 
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“inhabitant,” but is a word of different ca- 
pacity and meaning; for habitation means 
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dwelling seems to be involved.” Routenberg 
v. Schweitzer, 63 N. Y. Supp. 746, 747, 50 App. 


something different’ from mere residence. Div. 218. 


Harvard College v. Gore, 22 Mass. (5 Pick.) 
370, 372. 


“Resident,” as used in Act March 1. 
1819, requiring an elector whose vote is 
challenged to swear that he is a resident of a 
particular township and has resided in the 
state six months immediately preceding the | 
election, “may be considered less restricted 
in its sense and meaning than ‘inhabitant,’ 
for which it seems to have been used as 
equivalent. It is certainly not to be consid- 
ered more comprehensive and implying oth- 
er qualifications than those enumerated. 
the term ‘inhabitant’ had been used, instead 
of ‘resident,’ it would not have implied any 
more than is implied by the term ‘resident,’ 
though the literal language of the Constitu- 
tion. If any inference is to be drawn from 


the use of the term ‘resident,’ it is certainly | 


fair to presume that by its use the mem- 
bers of the Legislature intended to declare | 
that the term ‘inhabitant’ did not imply citi- 
zen, but one who was a resident of the state, 
and is an explicit interpretation that the 
term ‘inhabitant’ meant absolutely one who 
dwells in the country.” Spragins v. Hough- 
ton, 3 Ill. (2 Scam.) 377, 405. 


As having place of business. 
“Resident,” as used in Sess. Acts 1871, 
c. 193, § 110, prohibiting the sale of goods 
by sample, etc., by any person not a resident 
merchant or mechanic, does not import a 
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personal residence, but refers to the place of 
business. Speer v. Commonwealth (Va.) 23 
Grat. 935, 14 Am. Rep. 164. 


Within the meaning of Const. art. 6, § 
18, prohibiting the Legislature from extend- 
ing the jurisdiction of the county court to per- 
sons not “residents of the county,” the word 
“resident” involves the idea both of a dwell- 
er and of permanency, “and doeg not include 
a nonresident having a business office in the 
county.” If we were to give effect to the 
word according to its primary and etymolo- 
gical meaning, it of course refers to one 
having a dwelling or an abode in a particular 
place for a continued length of time, as its 
root implies. But we take it that it is to be 
applied with the meaning and in the general 
sense in which the word is used in law, 
except when a special signification is at- 
tached to it by some statute, as in those 
cases relating to taxation, the settlement of 
paupers, and other enactments in which a 
particular or special, as distinguished from 
the primary and general, meaning is given 
it. As affecting jurisdiction, the word in- 
volves the idea both of a dweller and of 
“permanency. In Isham v. Gibbons (N. Y.) 
1 Bradf. Sur. 69, 82, it is said: “So far as 
our own Constitution and laws speak of resi- 
dents, the idea of a fixed and permanent 
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“Resident merchant, mechanic, or manu- 
facturer,“ as used in Sess. Acts 1870-71, e. 
193, § 101, fixing a license tax on every 
person who sells by sample card, ete., who 
is not a resident merchant, mechanic, or 
manufacturer, was not intended to import 
“a personal residence, but only the place of 
business“; and, as any person, though not a 
resident of the state, may take out a license 
as a merchant, the statute is not in confliet 
with Const. U. S. art. 4, § 2, which declares 
that the citizens of each state shall be enti- 
tled to all the privileges and immunities of 
the citizens of the several states. Speer v. 
Oommonwealth (Va.) 23 Grat. 935, 939, 14 
Am. Rep. 164. 


Person not owning land. 


“Resident,” as used in Act June 2, 1873, 
§ 2, providing that when any person unlaw- 
fully herding horses or cattle shall be re- 
quested by any resident of the state resid- 
ing within one-half mile of the place where 
such stock is unlawfully herded to remove 
the same, and shall fail, he shall be deemed 
guilty of misdemeanor, does not imply that 
he must be the owner of the land on which 
he resides. Caldwell v. State, 2 Tex. App. 
53, 55. 


Permanent residence indicated. 


“Resident,” as contained in a plea that 
the “defendant was a resident citizen,” in- 
dicated that he had a fixed home within the 
county alleged; the word “resident” being 
as forcible in this connection as the words 
“permanent residence.” Powers v. Bryant's 
Adm’r (Ala.) 7 Port. 9, 15. 


A resident is a person having a perma- 
nent abode in a particular place, and does 
not include persons sojourning temporarily 
in a place for a particular purpose, not in- 
tending to continue to live there after such 
time or purpose is accomplished. Fry’s 
Election Case, 71 Pa. (21 P. F. Smith) 302, 10 
Am. Rep. 698. 


A person residing in Indiana, who has 
an agent in Illinois to receive applications 
for loans and transact other business, and 
who goes to Illinois at regular intervals tem- 
porarily for the purpose of transacting busi- 
ness with reference to these credits, is not 
a resident of Illinois, so as to be taxable 
on the credits due him in such state. Hay- 
ward v. Board of Review of Christian Coun- 
ty, 59 N. H 601, 602, 189 III. 234. 


“Resident,” as used in Act 1831, provid- 
ing that no person shall be arrested on civil 
process in suits brought on contracts, ex- 
press or implied, except in cases where the 
defendant shall not have been a resident of 
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the state for at least one month previous to 
the commencement of a suit against him, 
means one having a fixed, settled abode, with 
an intention to remain permanently, at least 
for a time, for business or other purposes, 
and does not include one making a transient 
visit for a time at a place. It requires ac- 
tual residence, without regard to domicile. 
Frost v. Brisbin (N. X.) 19 Wend. 11, 12, 32 
Am. Dec. 423. 


“Resident,” as used in Comp. St. c. 17, 
art. 3, § 1, requiring a petition for the re- 
moval of a county seat to be signed by ‘“‘resi- 
dent electors” of the county, means actual 
residents of the county, and not such persons 
as are temporarily therein. Ayres v. Moan, 
51 N. W. 830, 832, 34 Neb. 210, 15 L. R. A. 
501. 


„Resident,“ as used in 3 Rev. St. (Banks’ 
8th Ed.) p. 2111, 5 29, providing that every 
person of full age, who shall be a resident 
and inhabitant of any town for one year, 
shall be deemed settled in such town, means 
a person having a locality of existence as 
permanent and firmly fixed as is legally con- 
veyed by the word “domicile.” Resident“ 
is a flexible word, having different meanings, 
according to the context. In re Town of 
Hector, 24 N. Y. Supp. 475, 476. 


A foreigner, who, after a residence of 
seven years in the state of New York, trans- 
acting business as a commission merchant, 
returns home, taking with him his effects, 
uncertain whether be will return or not, 
loses his character as a resident, so that, 
though he returns to the state after a sojourn 
of only three weeks in his native land, he 
is not entitled to be discharged as an insol- 
vent debtor, if after his return he engages in 
no business, and his residence is merely of 
a temporary character. In re Wrigley (N. Y.) 
8 Wend. 134. 140. 


A “resident of the state“ is one who re- 
sides in the state; one who resides perma- 
nently or for a time in the state. There is 
not necessarily the idea of permanency con- 
nected with the signification of the words 
“resides” and “residence.” A resident may 
have a settled abode for a time, to be de- 
termined by circumstances. His residence 
may be temporary, for temporary purposes. 
He may retain his citizenship of another 
state, and still be subject to the law of this 
state, intended to protect the rights of resi- 
dents and to provide remedies against them. 
Mann v. Taylor, 43 N. W. 220, 223, 78 Iowa, 
355. 


The word “resident,” as used in Act Pa. 
May 4, 1855, declaring that any person de- 
siring to adopt a child may present a peti- 
tion therefor to the court of common pleas 
of the county where he may be resident, in- 
cludes both a permanent and a temporary 
tesident; and therefore the court hag juris- 
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diction to decree an adoption by a petition 
er who lives in another state, and whe is 
merely a temporary resident in the county 
where the petition is filed. Glos v. Sankey, 
36 N. Ð. 628, 631, 148 III. 536, 23 L. R. A. 
665, 39 Am. St. Rep. 196. 


The word “resident,” as used in Act 
Cong. March 28, 1806, c. 9, providing that all 
commercial intercourse between any person 
or persons resident within the United States, 
and any person or persons resident within 
any part of the Island of St. Domingo, not 
in possession and under the acknowledged 
government of France, shall be prohibited, 
does not include a mere transitory coming 
into the United States for a special purpose, 
but the person must come with the intent 
of staying or abiding for permanent purposes. 
Hence a British subject coming from Ber- 
muda to Philadelphia in his own sloop to 
take his children home from school, and 
who, after remaining in the United States 


13 days, purchased a cargo for St. Domingo, 


was not a person resident within the United 
States, within the prohibition of the act 
United States v. Penelope (U. S.) 27 Fed. Cas, 
486, 489. 


Unmarried man, 


The words “owner, resident, or house 
holder,” as used in the homestead statute to 
describe the persons entitled to the home- 
stead exemption, are not limited to married 
men, and therefore a widower, whose chil- 
dren are all married and away from home, 
and who has rented the premises claimed 
as his homestead, but who still boards and 
lodges in the house, is entitled to the home- 
stead exemption. Myers v. Ford, 22 Wis. 
139, 141. 


RESIDENT ALIEN. 


Under Const. art. 1, § 14, providing that 
no distinction shall ever be made by law 
between resident aliens and citizens in ref- 
erence to the possession, enjoyment, or de- 
scent of property, an alien resident of the 
state, whose wife and children still remain 
in England, is entitled to the protection of 
the exemption laws. These benefits are se- 
cured to him, not because of the residence 
of his family, but his own. They attach 
to him in his own right as the head of a 
family actually residing here. That his fam- 
ily did not accompany him in his removal to 
our state is of no consequence, so long as 
he came with the settled purpose of aban- 
doning his residence in England, and on his 
arrival fixed upon this state as his home, 
to which he intends to bring them. People 
v. McClay, 2 Neb. 7, 9. 


RESIDENT AND INHABITANT. 


The term “resident and inhabitant,” 
in Poor Law 1896, § 40, providing that 
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every person of full age who shall be a resi- 
dent and inhabitant of any city for one 
year, and the members of his family who 
have not gained a separate settlement, shall 
be deemed settled in such city, means the 
locality as permanent and permanently fixed, 
as is legally conveyed by the word ‘“‘domi- 
cile.” In reaching this conclusion the court 
said: There are very few adjudged cases 
in this state defining who are residents and 
inhabitants, within the meaning of our poor 
laws. In re Town of Hector, 24 N. Y. Supp. 
475, 479, is a carefully considered decision 
of the learned county judge of Schuyler 
county upon this subject. The poor persons 
under consideration were two Italian labor- 
ers, who had left their homes and families 
in Italy, and were employed in railroad con- 
struction, and liable to be discharged at any 
fime, and free to leave their employment, 
and living in rough shanties built by rail- 
road contractors. It was held that they 
had not gained a settlement in the town of 
Hector, although they had actually been lo- 
cated and lived in that town for over a 
year. The county judge points out the dif- 
ference between the construction of the 
courts in construing the meaning of the 
word “residents,” when used in those stat- 
utes seeking to give a remedy against ab- 
sent debtors, and those in relation to levying 
taxes, and the statute in question. In the 
former case a man may have more than one 
residence, but only one domicile. The county 
judge holds that the cases furnishing the 
best analogy are those where the jurisdiction 
of the court depends upon the residence or 
inhabitancy of one or both parties in a 
particular locality, and, after citing several 
cases, states, on page 481, as follows: It 
seems to the court that these cases may be 
regarded as establishing the legal proposition 
that the words ‘resident and inhabitant,’ in 
the statute under consideration, mean a local- 
ity of existence as permanent and firmly 
fixed as is legally conveyed by the word 
‘domicile,’ and that at once disposes of this 
appeal. It has long been settled law that 
every person has a domicile somewhere. If 
he has not acquired one elsewhere, he re- 
tains his domicile of origin, and, to effect 
a change of domicile, the fact and intent 
must concur; that is, there must be, not 
only a change of residence, but an intention 
to abandon the former domicile, and acquire 
another as the sole domicile.” De Meli v. 
De Mell, 120 N. Y. 485, 491, 24 N. E. 996, 
17 Am. St. Rep. 652; Dupuy v. Wurtz, 53 
N. Y. 556. The question involved in the 
last case was whether there was a change 
of domicile for the purpose of succession. 
On page 561 Rapallo, J., says: There must 
be both residence in the alleged domicile, 
and intention to adopt such place of resi- 
dence as the sole domicile. Residence alone 
has no effect per se, though it may be most 
important as a ground from which to infer 
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intention. Length of residence will not alone 
effect the change; intention alone will not 
do it; but the two taken together do consti- 
tute a change of domicile.” In the case of 
People v. Platt, 117 N. Y. 159, 22 N. E. 937, 
the defendant was appointed to an office, 
one of the qualifications of which was that 
he must be “a resident of the metropolitan 
police district,” and it was claimed that he 
was not such a resident. Upon the trial it 
appeared that the defendant had for many 
years actually resided within the required 
territory, but during the same period he 
had always voted, whenever he exercised 
that right, in the village of Owego, Tioga 
county, his previous residence; and he tes- 
tified that he never intended to change his 
domicile in Owego. Danforth, J., says, on 
page 167, 117 N. Y., and page 938, 22 N. E.: 
“The relation [a residence} is one which has 
a legal sanction, and in some cases secures 
its possessor a settlement and pauper priv- 
ileges under the poor laws, or, under the 
election laws, a right to vote; and in all 
cases where the statute prescribes ‘residence’ 
as a qualification for the enjoyment of a 
privilege or the exercise of a franchise, the 
word is equivalent to the place of domicile 
of the person who claims its benefit.” City 
of Syracuse v. Onondaga County, 55 N. Y. 
Supp. 634-636, 25 Mise. Rep. 371. 


RESIDENT FREEHOLDER. 


“Resident freeholder,“ as used in Laws 
1863, c. 133, § 2, as amended by Laws 1868, 
c. 51, $ 2. providing that the power to lay 
different highways could only be exercised 
“upon petition of not less than 30 residente 
freeholders, and not less than 15 from each 
town through or into which, or along or 
near to the line of which, it is proposed to 
lay out such highway,” means a resident of 
the particular town in question, who owns a 
freehold interest in lands situated therein. 
The principle of the law and its evident in- 
tent is that a highway shall not be laid out 
without the advice and sanction of the req- 
ulsite number of residents of the proper 
town, who by reason of their property inter- 
ests in such town and their liability to be 
taxed to pay the resulting damages would 
not be likely to petition for the highway un- 
less it was needed by the public. Damp v. 
Town of Dane, 29 Wis. 419, 427. 


“Resident freeholder,” as used in Rev. 
St. 1881, § 3153, authorizing a city incor- 
porated under the gencral law to subscribe 
to the stock of any railroad, hydraulic com- 
pany, or water power running in or through 
such city, etc., a .petition of a majority of 
the resident freeholders of such city means 
all persons who reside within the city and 
who are the owners of an estate in lands 
within the city amounting to a freehold in- 
terest. State v. City of Kokomo, 8 N. E. 
718, 720, 108 Ind. 74. 
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The phrase “resident freeholders,” as 
used in Rev. St. 1894, § 3844, providing that, 
on confirmation of an order for street im- 
provement, the same shall become final, un- 
less within 10 days two-thirds of the resi- 
dent freeholders on such street remonstrate 
against the improvement, includes only free- 
holders residing on the street, and not resi- 
dents within the city owning property upon 
the street. Kirkland v. Board of Public 
Works of City of Indianapolis, 41 N. E. 374, 
376, 142 Ind. 123. 


Corporations. 


The charter of Indianapolis (Act March 
6, 1891), authorizing it to annex territory, 
and providing, in section 38, that an appeal 
may be taken from such annexation by one 
or more “resident freeholders in the ter- 
ritory sought to be annexed,” means persons 
who are citizens and freeholders of the ter- 
ritory to be annexed, and does not extend to 
a railroad company owning land within such 
territory. Pittsburg. C., O. & St. L. Ry. Co. 
v. City of Indianapolis, 46 N. E. 641, 147 Ind. 
292. 


RESIDENT HOUSEHOLDER. 


The term “resident houscholder,” with- 
in the statute exempting from execution 
property belonging to a resident household- 
er, includes a judgment debtor, who, after 
the death of his wife, while he is residing 
in a certain house, employs a family to keep 
house for him and his adopted daughter, 
who is dependent on him for support. Bun- 
nell v. Hay, 73 Ind. 452, 453. 


The phrase “resident . householder,” as 
embraced in Act March 5, 1859, exempting 
certain property of resident householders, 
includes one who is head of a family, but 
who is in the act or course of moving the 
family from a house in one county to a 
house in another. Mark y. State, 15 Ind. 
98, 100. 


“Resident householders,” as used in Rev. 
St. 1881, § 703, exempting certain property 
of resident householders from execution sale, 
cannot be construed to include one who, 
with his family and part of his household 
goods, lea ves the state for government serv- 
ice in one of the territories, with the inten- 
tion of returning when such service shall 
terminate; for, to be a resident householder, 
he must reside and keep house in the state. 
Ross v. Banta, 34 N. E. 865, 871, 140 Ind. 
120. f 


The term “resident householder,” with- 
in the meaning of a statute creating exemp- 
tions in favor of such householders, includes 
a person maintaining a residence, although 
he is not married. Abell v. Riddle, 75 Ind. 
845, 348. 


An exemption of property not exceeding 
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any “resident householder” is held to in- 
clude also property owned by the wife, where 
the husband aud wife are living together, 
and the property of the husband is not of 
the value of $300, and the wife is the owner 
of property levied on under execution; and 
the plain intent of the statute is to preserve 
a home or support for the family, and not 
for its head, as distinguished from its mem- 
bers. Crane v. Waggoner, 33 Ind. 83, 85. 


RESIDENT PAUPER. 


A “resident pauper” is one who has a 
legal settlement in some town in the state, 
and is residing in a town in which aid is 
needed, and liable to be removed to the town 
of legal settlement, or to an order of re- 
moval to such town. Town of Topsham v. 
Williamstown, 60 Vt. 467, 471, 12 Atl. 112, 
114. 


RESIDUARY. 


A residuary bequest is one which, if 
valid, carries all the personal property not 
otherwise disposed of. Kerr v. Dougherty, 
79 N. X. 327, 359. 


A residuary bequest is that which con- 
sists of a residue of an estate, and not of a 
particular article. Patterson v. Devlin (S. 
C.) MeMul. Eq. 459, 468. 


A residuary clause in a will is a clause 
which operates to pass all of testator’s prop- 
erty not perfectly disposed of, and it includes 
legacies which may lapse by events subse- 
quent to the making of a will, or property 
covered by illegal legacies, or legacies which 
for some reason are prevented from taking 
effect. Riker v. Cornwell, 20 N. E. 602, 604, 
113 N. X. 115. 


A general residuary clause includes all 
property of the testator not otherwise dis- 
posed of. The presumption is that it in- 
cludes everything not otherwise disposed of, 
and the burden rests upon the heir at law 
or next of kin to show that the testator 
did not intend his residuary clause to include 
such property. It carries every real inter- 
est, whether known or unknown, immediate 
or remote, unless it is manifestly excluded, 
and, when not circumscribed by clear ex- 
pression in other parts of a will, includes 
any property or interest of the testator not 
otherwise perfectly disposed of, and all that 
for any reason eventually falls into the gen- 
eral residue. Lamb v. Lamb, 14 N. T. Supp. 
206, 210, 60 Hun, 577. 


“A devise of the whole of an estate is 
not a residuary devise, notwithstanding a 
residuary devise might dispose of nearly the 
whole of the estate, inasmuch as a residuary 
devise is a devise of the balance after cer 
tain devises have been carried out.” Jewett 


$300 in value from execution for debt to] v. Jewett, 12 O. C. D. 131, 133. 
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RESIDUARY ESTATE. 


In order that there should be a resid- 
uary estate, the provisions of the will must 
be fulfilled, and something must be left 
over. Debts and legacies must be paid, and 
then the residue goes to residuary legatees. 
Wetmore v. St. Luke’s Hospital, 9 N. T. 
Supp, 753, 756, 56 Hun, 313. 


The words “residuary estate,” as used 
in Rev. St. § 5971, providing that a devise 
or bequest shall not lapse by the death of 
the devisee or legatee, is used in its tech- 
nical sense, and is defined in Bouvier to be 
“what remains of testator’s estate after de- 
ducting the debts and the bequests and 
devises.” Jewett v. Jewett, 12 O. OC. D. 131, 
133. 


RESIDUARY FUND. 


Where a testator gave to his widow one- 
third of all his personal property, and after 
certain other bequests gave the residue of his 
estate to others, there is no merit in the wid- 
ow’s claim to have the testator’s debts, the 
expenses of the administration, and costs 
of audit deducted from the residuary fund. 
There is no “residuary fund” until the debts 
and expenses are paid. The gift of one- 
third of the personal estate was a gift of 
one-third of what may be left after the pay- 
ment of debts and expenses. Appeal of Bar- 
nett, 104 Pa. 342, 349. 


RESIDUARY LEGACY. 


A residuary legacy embraces only that 
which remains after all the bequests of the 
will are discharged. Civ. Code Cal. 1908, § 
1357, subd. 4; Civ. Code S. D. 1903, § 1071. 


A residuary legacy embraces only that 
which remains after all the other bequests 
are discharged, and a specific legacy paya- 
ble out of the residue, after the other leg- 
acies are paid, is not a residuary legacy, 
where the gift of the residuant is to another. 
In re Williams’ Estate, 44 Pac. 808, 810, 112 
Cal. 521, 53 Am. St. Rep. 224. 


RESIDUARY LEGATEE. 


A legacy is a bequest of goods and chat- 
tels by will or testament. The person to 
whom it is given is styled the “legatee”; 
and, if the gift is of the residue of an estate 
after payment of debts and legacies, he is 
then styled the “residuary legatee.” Pro- 
bate Court v. Matthews, 6 Vt. 269, 274. 


“Residuary legatee,” as used in a will, 
by which the testatrix, owning real estate, 
made a certain person her residuary legatee, 
should be considered as showing that the 
testatrix intended that the residuum of her 
estate, both real and personal, should pass 
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to such legatee. Laing v. Barbour, 119 Mass. 
523, 525. 


A residuary legatee is a legatee who is 
given all the residuum of a testator’s estate 
after specific devises and bequests have been 
made therefrom. After giving a bond, as 
required by statute, he becomes the sole and 
absolute owner of the estate of the testator, 
real, personal, and mixed, with all the rights 
and remedies of an absolute owner, subject 
to none of the conditions, restrictions, or 
accountabilities of an executor. Lafferty v. 
People’s Saw Bank, 43 N. W. 34, 36, 76 Mich. 
35. 


RESIDUE. 


See Rest and Residue”; “Rest, Residue, 
and Remainder.” 


“Residue,” as defined by Bouvier, is that 
which remains of something after taking 
away some part of it. Morgan v. Huggins 
(U. S.) 48 Fed. 3, 5, 9 L. R. A. 540. 


“Residue,” in its natural and popular 
force and effect, signifies what is left of a 
number or quantity after something has been 
abstracted. Of a blended mass of real and 
personal estate, it is what remains after the 
mass has been diminished by something ab- 
stracted. Stevens v. Flower, 19 Atl. 777, 779, 
46 N. J. Eq. (1 Dick.) 340. 


In administration and wills. 


A residue is what is left after some- 
thing has been taken out, and, as used ina 
will, is ordinarily what remains after the 
payment of debts, funeral charges, expenses 
of administration, and legacies. Addeman 
v. Rice, 31 Atl. 429, 19 R. I. 30; In re Har- 
vey, 14 Or. 171, 172, 12 Pac. 307, 308. 


“Residue,” as used in a will giving sev- 
eral legacies, and then, without creating an 
express trust to pay them, giving the resi- 
due,” can only mean what remains after 
satisfying the previous gifts. Lewis v. Dar- 
ling, 57 U. S. (16 How.) 1, 10, 14 L. Ed. 819. 


The residue of an estate is that only 
which remains undisposed of after satisfy- 
ing all particular legacies and devises, in- 
cluding any which may be made by a codi- 
cil. Duftield v. Pike, 42 Atl. 641, 643, 71 
Conn. 521. : 


“Residue” means all that of which no 
effectual disposition is made by will, other 
than by the residuary clause. Morton v. 
Woodbury, 47 N. E. 283, 287, 153 N. X. 243 
(citing 1 Jarm. Wills, 764); Sturgis v. Work, 
122 Ind. 134, 138, 22 N. H. 996, 17 Am. St. 
Rep. 349. 


The residue of the testator's estate and 
effects means what is left after all liabili- 
ties are discharged and all the purposes of 
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the testator are carried into effect. Graves 
v. Howard, 56 N. C. 302, 305. 


The gift of a residue is a gift of what 
remains after the debts and legacies are paid, 
and is subject to the precedent claims on 
the estate. Nickerson v. Bragg, 43 Atl. 539, 
540, 21 R. I. 296. 


The ordinary meaning of “residue,” as 
used in wills, is that portion of an estate 
which is left after the payment of charges, 
debts, and particular bequests. The pre- 
sumption is that the testator uses it in this 
sense, unless a contrary intent clearly ap- 
pears. Stevens v. Underhill, 86 Atl. 370, 372, 
67 N. H. 68. 


The words “rest, residue, and remainder,” 
in a will first giving certain legacies, and 
then giving the rest, residue, and remainder 
of his property, were construed to mean the 
property remaining after the preceding leg- 
acies had been paid. Hoyt v. Hoyt, 85 N. 
X. 142, 150. 


The use of the word “residue,” in a will 
bequeathing all testator’s personal estate 
and devising one-third part of all the in- 
come, rents, and use of his real estate to 
his wife, and giving all the residue of his 
estate to his son, operates to give to his son 
all his property in which he has given his 
wife no right. In re France’s Estate, 75 
Pa. 220-224. 


The residue of a man’s estate, in tes- 
tamentary language, means whatever is not 
specifically devised or bequeathed; and in 
whatever part of the will it may happen to 
be found it ought to have that meaning, 
unless the whole will, taken together, shows 
clearly that it was not so intended. A will 
bequeathing the residue of personalty passes 
everything not otherwise effectually disposed 
of. In re Williard's Estate, 68 Pa. (18 P. F. 
Smith) 327, 332 (quoted in Re Pittman’s Es- 
tate, 38 Atl. 133, 135, 182 Pa. 355). 


The word “residue,” in a clause of a 
will giving each of testator’s sons one-half 
his share, payable $5,000 at 21, and there- 
after the income absolutely. etc., leaving the 
residue of each share in strict trust, was held 
to mean the other half; that is, the portion 
left after the distribution of the half which 
the first clause provided for. In re Baeder’s 
Estate, 44 Wkly. Notes Cas. 73, 75, 190 Pa. 
606, 42 Atl. 1102. 


Same—As including all descriptions of 
property. 

The term “rest and residue,” in a will, 
naturally includes all property of every de- 
scription. Bragaw v. Bolles, 25 Atl. 947, 950, 
51 N. J. Eq. (6 Dick.) 84. 


In construing wills the intention of the 
testator is the object to be sought: and when 
a doubt arises as to the extent of the appli- 
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cation of the word “residue,” as to whether 
it was intended to apply to the whole residue 
of the estate or be confined to a particular 
part, courts generally incline to extend it to 
the whole, where there is no other residuary 
claim. Carr v. Dings, 58 Mo. 400, 407. 


“Residue” signifies what is left of a 
number and quantity after something has 
been abstracted. The residue of a farm is 
what remains of it after something has been 
taken away. The residue of a blended mass 
of real and personal estate is what remains 
after the mass hus been diminished by some- 
thing which has been subtracted. Hence, 
when pecuniary legacies are first given, and 
afterwards the residue of the testator's es- 
tate, real as well as personal, his intention 
to have the legacies payable out of the realty 
if the personal estate be insufficient appears, 
in the absence of any inconsistent words or 
provisions in the will, by necessary implica- 
tion from the words “residue or remainder,” 
when applied to the two kinds of property 
combined. Johnson v. Poulson, 32 N. J. Eq. 
(5 Stew.) 390, 393. 


Same—As not changed by enumeration 
of items. 

The character of a gift contained in a 
will of the residue“ of the testator’s per- 
sonal estate, after a previous direction to pay 
debts and funeral expenses, is not changed 
by an enumeration of the items composing 
the residue. In re Storey’s Estate (Pa.) 13 
Wkly. Notes Cas. 99. 


Same—Legacy distinguished. 
See Legacy.“ 


Same—As modified by location in will. 


The residue of a man’s estate, in testa- 
mentary language, means whatever is not 
specifically devised or bequeathed; and in 
whatever part of a will it is found it ought 
to have that meaning, unless the whole will, 
taken fogether, clearly shows it was not so 
intended. If a testator should begin his will 
with a bequest or devise of all his residuary 
estate, and then proceed to make various be- 
quests and devises, it would not vary the 
proper construction of either; and hence 
where a testator, having bequeathed his 
residuary estate to his daughters, then pro- 
vided: “I give to my sons, I. and J., $1,000 
each, the interest to be paid them annually” 
—the intent was to bequeath them each a 
legacy of $1,000, and not merely the interest 
of $1,000. Appeal of Sproul, 105 Pa. 438, 
441. 


Residue “means that which remains of 
something after taking away a part of it. 
The residue of an estate is what has not 
been particularly devised by will.” As used 
in wills, its ordinary meaning is that por- 
tion of the estate which is left after the 
puyment of charges, debts, and particular 
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legacies; and it is presumed to be used in the estate remaining after payment of debts 
this sense, unless a contrary intention clear- | and administration expenses. In re Miller's 
ly appears. The mere circumstance that, Will, 55 N. NH. 385, 386, 161 N. T. TL t 
in the arrangement of a will, the word 
“residue” is used, and the greater part of 
the particular legacies and bequests are sub- 
sequently given, will not of itself be suffi- 
elent evidence of such an intention, espe- 
cially if such an arrangement can be other- A residuum is what is left after a process 
wise accounted for. Phelps v. Robbins, 40 of separation. There are as many residu- 
onn. 250, 264 (quoting Bouv. Law Dict). ums” of a substance as there are distinct 
products which may be taken away from it. 
Same—As residue of realty. Pursuant to this definition, tt is held that 
A will directed the sale of testator’s rea] | Sowing that both residuums come from the 


same source, and that all in the residuum of 
* 5 5 my the earlier of two patents is also in and is 
ceeds of the sale of his real estate, to his | Obtained by separation from that of the pat- 
wife, and certain other legacies, and then di- ent of the later date, does not make it an in- 
rected that the residue of his estate should fringement on the former. It does not show 
pass to a certain beneficiary. Held, that the that they are the same; otherwise, a prior 
words “residue of my estate” ought to be Patent for the same use of the common 


j 
construed to mean the residue of the proceeds Source would cover both. The proper effect 
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See “General Residuum.” 


of the sale of the real estate. Applegate v. 
Birdsall, 20 N. J. Law (Spencer) 244, 247. 


“Residue,” as used in a will by which 
testator authorized and empowered his ex- 
ecutors to sell and convey all and any part 
of his real estate, to pay all his debts out 
of the proceeds, and gave the net residue, aft- 
er payment of all such debts, to the executors 
and to the survivor of them as joint tenants, 
means the residue of the property he author- 
ized them to sell, whether sold or unsold, 
and is an absolute gift to the executors of the 
net proceeds of the sale of testator's real 
estate after paying debts and mortgages. 
Forster v. Winfield, 23 N. T. Supp 169, 170, 
3 Mise. Rep. 435. 


Same—As conferring power of sale. 


Testator’s will devised property to his 
daughter, on condition that, in case of her 
death before majority, the whole of the resi- 
due in the hands of the executors should go 
to a third person. Held, that the use of the 
word “residue” did not of itself confer on 
the executors power to dispose of the princi- 
pal of the estate. In re Miller’s Will, 42 N. 
Y. Supp. 148, 151, 11 App. Div. 337. 


Same—As including subject of void de- 
vises. 

The word “residue,” as used in a will 
containing several void specific devises and 
then devising all the residue of testator’s 
estate, is to be construed to include all the 
estate. “Residue,” in such connection, means 
all “of which no effectual disposition is made | 
by will.“ Gallavan v. Gallavan, 64 N. 
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Supp. 329, 331, 31 Misc. Rep. 282 (quoting 
from Beekman v. People [N. V.] 27 Barb. 260, 
and Morton v. Woodbury, 153 N. X. 243, 47 
N. E. 283). 


A gift of the residue of the testa tor's es- 
tate is not defeated by the failure of the pri- 
Mary gift, but the residue will include all 


is to mit the application of the term “re- 
siduum.” Parsons v. Colgate (U. S.) 15 Fed. 
600, 603. 


Of estate. 


“The residuum of an estrte is not a 
part of it to be administered; but what re- 
mains after administration, properly so call- 
ed, is included.” Robinson v. Millard, 133 
Mass. 236, 239. 


No particular form of word is required 
to pass a “residuum.” Thus the words bal- 
ance of estate,” “balance of my capital,” 
“what is left of my books and furniture and 
all other things,“ or “the balance of my es- 
tate,” are apt words for the purpose. Dele- 
hanty v. St. Vincent’s Orphan Asylum, 8 N. 
Y. Supp. 797, 798, 56 Hun, 55. 


RESIDUUM OF THE RESIDUUM. 


An administratrix, after several be- 
quests, directed that the “rest and residue” 
of her estate be converted into cash, and 
certain other legacies and annuities be paid 
out of it, and that the principal of the an- 
nuities should “fall into and be disposed of 
as part of the residuary estate.” By an- 
other clause she directed that, after provid- 
ing for such legacies and annuities, there 
should be paid “out of the residue of the 
proceeds of my residuary estate the follow- 
ing legacies,” enumerating them, and that 
“all the rest and residue of my residuary 
estate, any principal otherwise disposed of,“ 
should go to certain persons. Held, that 
there was created what has been termed a 
“residuum of the residuum.” United States 
Trust Co. v. Black, 30 N. Y. Supp. 453, 454, 9 
Misc. Rep. 653. 


RESIGN. 


A conveyance reciting that the maker 
“resigned up,” forever, all the right and title 
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that he had in certain lands, indicates clear- 
ly the maker's intention of surrendering up 
possession. In re Narragansett Indians, 40 
Atl. 347, 355, 20 R. L 715. 


RESIGNATION, 


A resignation of an office, to be com- 
plete, implies the consent of the incumbent. 
Where the resignation tendered by a city 
councilman was to the mayor and council, 
and on its face stated that acceptance by the 
body thus composed was requested, which 
acceptance was refused, the councilman has 
the right to regard the attempt at resigna- 
tion as ineffectual and ended. Fryer v. Nor- 
ton, 50 Atl. 661, 662, 67 N. J. Law, 23. 


A resignation, in terms immediate and 
unconditional, by an army officer, means an 
entire severance of the oflicer’s connection 
with the army. Turnley v. United States (U. 
S.) 24 Ct. Cl. 317, 327. 


A resignation, made and accepted, is a 
complete transaction; for then the minds of 
the parties have met, and the legal conse- 
quence of a mutual assent is shown. Hence, 
if a mayor of a city send in his resignation, 
und the aldermen in due exercise of their 
authority accept the same, the official life 
of the mayor ceases. But under Act Cong. 
Aug. 15, 1861, providing that any commis- 
sioned officer of the army, navy, or marine 
corps, who, having tendered his resignation, 
shall, prior to due notice of the acceptance 
of the same by the proper authority. and with- 
out leave, quit his post or proper duties with 
intent to remain permanently absent there- 
from, shall be registered as a deserter, the 
resignation of an army officer is not com- 
plete until he receives notice of the accept- 
ance of the same. Mimmack v. United 
States (U. S.) 10 Ct. Cl. 584, 596. 


Acquiescence by an officer on the retired 
list for a long time in the action of the 
Secretary of War dismissing him is an aban- 
donment of the office, equivalent to a resig- 
nation. Fletcher v. United States (U. S.) 26 
Ct. Cl. 541, 563. 


Where an officer has been appointed dur- 
ing a recess of the Senate, and after taking 
the oath of office and notifying the Depart- 
ment of War of his acceptance is ordered to 
return the order of appointment, and is told 
that it was transmitted to him prematurely, 
his obeying the order is not a resignation 
of the office. O’Shea v. United States (U. S.) 
28 Ct. Cl. 392, 402. 


“Resignation” implies that the person 
resigning has been elected into the office he 
resigns. One cannot resign that which he 
is not entitled to, and which he has no right 
to occupy. A person disqualified as elector 
of the President and Vice President of the 
United States, by reason of holding an office 
of trust or profit under the United States, 
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cannot remove the disqualification by resign- 
ing the office, unless his resignation precedes 
his appointment or his election to the posi- 
tion of elector. In re Corliss, 11 R. I. 638, 
643, 23 Am. Rep. 538. 


RESIST. 


To “resist” is to oppose by a direct, ac 
tive, and quasi forcible means. Crabb tells 
us that resistance is always direct, and, ap- 
plied to persons, always implies more or less 
force. Bouvier defines it to be the opposi- 
tion of force to force. The word is Latin, 
and its use seems to be singularly true to its 
etymology, and to retain the exact classical 
meaning. The word means to stand against, 
or to withstand, as used in Rev. St. c. 167, 
§ 18, providing for punishing every person 
who shall knowingly resist any sheriff, etc., 
while engaged in the lawful execution of 
process. This is the popular, the scholarly, 
and the legal sense of it. State v. Welch, 37 
Wis. 196, 201. 


RESISTANCE. 


“Resistance,” as used in Rev. St. § 725 
[U. S. Comp. St. 1901, p. 583], relating to 
the power of the court to punish for con- 
tempt any one who willfully exercises any 
resistance to the execution of the lawful 
process or commands of the court, is under- 
stood as implying a willful purpose to inter- 
fere, so as to prevent the execution or en- 
forcement of such process. United States v. 
Jose (U. S.) 63 Fed. 951, 954. 


“Resist,” as used in Rev. St. § 5359 [U. 
S. Comp. St. 1901, p. 3639], making it crim- 
inal for any of the crew on any American 
vessel to solicit, incite, or stir up any other 
of the crew to disobey or resist the lawful 
orders of the master or other officer, is not 
synonymous with “disobedience”; for, while 
resistance embraces the former, it implies 
much more, and requires an active element 
of opposition to authority in any connection 
with the refusal or neglect to obey.” United 
States v. Huff (U. S.) 13 Fed. 630, 639. 


RESISTING AN OFFICER. 


To constitute the offense of “resisting an 
officer,” under Act March 8, 1831, § 9, it is 
not necessary that the officer should be as- 
saulted, beaten, or bruised. Woodworth v. 
State, 26 Ohio St. 196, 200. 


The term “resisting an officer in the 
execution of legal process,“ in Code 1876, $ 
4137, making such act criminal, does not in- 
clude resisting or striking a constable when 
commanding the peace, if he has no writ 
or process in his hands. Jones v. State, 60 
Ala. 99. 


“Resist,” as used in Code, § 4476, pro- 
viding for the punishment of any person who 
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shall knowingly and willfully obstruct, re-; As limited by context. 


Sist, or oppose any officer or other person 
duly authorized in serving or executing any 
lawful process, imports force. The words 
“obstruct,” resist,“ or “oppose” mean the 
same thing, and the word “oppose” would 
cover the meaning of the word “resist” or 
“obstruct” It does not mean to oppose or 
impede the process with which the officer 
is armed, or to defeat its execution, but that 
the officer himself shall be obstructed. Da- 
vis v. State, 76 Ga. 721, 722, 


RESOLUTION. 


A resolution is not a law, but merely 
the form in which the legislative body ex- 
presses an opinion. Village of Altamont v. 
Baltimore & O. S. W. Ry. Co., 56 N. E. 340, 
341, 184 III. 47 (citing Chicago & N. P. R. 
Co. v. City of Chicago, 174 III. 439, 51 N. E. 
596); Reynolds v. Blue, 47 Ala. 711, 713. 


A resolution of a city council 1s nothing 
more than the formal expression of the will 
of the city council. El Paso Gas, Electric 
Light & Power Co. v. City of El Paso, 54 
S. W. 798, 799, 22 Tex. Civ. App. 309. 


“Resolutions” adopted by municipal cor- 
porations are special and temporary, appli- 
cable only to a single matter of passing mo- 
ment. A city council cannot fix the amount, 
terms, and manner of issuing licenses for 
the sale of intoxicating liquors by a resolu- 


tion. People v. Mount, 58 N. E. 360, 364, 186 | 


IIl. 560. 


The characteristic feature of a resolu- 
tion of a legislative body is its enacting 
clause, Be it resolved.” Were any other 
term used, it would cease to be a resolution. | 
State v. Delesdenier, 7 Tex. 76, 95. 


According to ordinary parliamentary | 
practice a resolution is a very different thing 
from a law or an ordinance. A resolution is | 
merely a suggestion or direction in writing, 
concurred in by the two houses of the As- 
sembly, if there be two houses, or passed by 
one house, if there be but one, and not sub- 
mitted to the executive for his approval. A 
resolution is ordinarily passed without the 
forms and details which are gencrally re- 
quired by Constitutions and municipal char- 
ters as prerequisites to the enactment of 
valid laws or ordinances. It need be read 
but once, and may be passed by a viva voce 
vote, without calling the ayes and noes, 
Whereupon, when engrossed, it becomes op- 
erative. Itis a form of action different from 
an ordinance, and less formal and solemn. 
City of Cape Girardeau v. Fougeu, 30 Mo. 
App. 551, 556. 


As contract. 
See “Contract.” 


By-law distinguished. 
See “By-Law.” 


Gen. Laws, p. 896, declares that on the 
passage or adoption of every by-law or ordi- 
nance, and every resolution or order to enter 
into contract by any board of trustees of any 
municipal corporation the ayes and nays 
shall be called and recorded, and that a ma- 
jority of the members elected shall be re- 
quired. Held, that the words “resolution or 
order’ were used in a restricted sense, as 
only applicable to resolutions or orders 
adopted for the purpose of entering into con- 
tracts. Tracey v. People, 6 Colo. 151, 153. 


Ordinance distinguished. 


The distinction between a resolution and 
an ordinance is stated as follows: An ordi- 
nance prescribes a permanent rule of con- 
duct or government. A resolution is of a 
temporary character.” An ordinance is the 
proper form for state legislation, and re- 
quires concurrence of the executive head of 
the municipality. An order or resolution fs 
the proper form for such acts of a council 
as are temporary or ministerial in character, 
and do not require executive approval. A 
resolution by the common council of a city 
authorized to transact business by resolution, 
directing its mayor to offer a reward for any 
persons setting incendiary fires, is binding 
on the city only during a reasonable time, 
because it is a resolution, and not an ordi- 
nance. Seventeen years after the date of 
resolution, and 10 years after the last proc- © 
In mation thereunder, is not such reasonable 
time. Shaub v. Lancaster City, 26 Atl. 1067, 
1068, 156 Pa. 362, 21 L. R. A. 691. 


A municipal corporation may declare its 
will as to matters within the scope of its 
corporate powers by a resolution or an or- 
dinance, unless its charter requires it to act 
by ordinance. If the action of a municipal- 
ity amounts to prescribing a permanent rule 
or condition thereafter to be observed by the 
inhabitants of the municipality or by its of- 
ficers in the transaction of the corporation 
business, such rule shall be expressed in the 
form of an ordinance; but it is proper to act 
by resolution, if the action taken is merely 
declaratory of the will of the corporation in a 
given matter, and is in the nature of a min- 
isterial act. Municipalities may therefore 


submit to the voters the question of borrow- 


ing money and issuing bonds therefor by 
means of a resolution, rather than by an or- 
dinance, where there is nothing in the stat- 
ute expressly requiring an ordinance in such 
a case. City of Alma v. Guaranty Sav. 
Bank, 60 Fed. 203, 206, 8 O. C. A. 564, 19 
U. S. App. 622. : 


A resolution or order is not a law, but 
merely a form in which the legislative body 
expresses an opinion. An ordinance pre- 
scribes a permanent rule of conduct or gov- 
ernment, while a resolution is of a special 
and temporary character. Acts of legisla- 
tion by a municipal corporation, which are 
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to have and continue in force and effect,; but which is to take effect immediately, 
must be embodied in ordinances, while mere though liable to be defeated when the event 
ministerial acts may be in the form of reso-, happens. Moss v. Smoker, 2 La. Ann. 939, 
lutions. McDowell v. People, 68 N. E. 379, 991. 

381, 204 III. 499; City of Paxton v. Bogardus, 

66 N. E. 83, 858, 201 III. 628 (citing Chicago 

& N. P. R. Co. v. City of Chicago, 174 III. RESOLVE. 


439, 51 N. E. 596). “Resolved,” as used at the head of a bill 

When the law requires a proceeding to by the Legislature, is as potent to declare 
be instituted by an ordinance, it cannot be the legislative will as the word “enacted,” 
effected by resolution merely. The latter, and a resolution may or may not take the 
wanting the solemnities of the former, is not | force of law, depending on the occasion and 
regarded as a legal equivalent. City of Pat- object of its use, and resolutions may be re- 
erson v. Barnet, 46 N. J. Law (17 Vroom) | sorted to as vebicles to convey the opinions 
62, 66. and wishes of the Legislature, without pre- 

; scribing any rule of conduct to be observed; 

“A distinction is sometimes draw n be- but whenever a general resolution does un- 
tween an ordinance and a resolution, by 


dertak l a rule of d 
which the one prescribes a permanent rule enake to 28) Gown Tlen ot conduct, It 


f a File the ther’ becomes a law, and will take effect as such, 
of conduct or government, while the other is notwithstanding the word “resolved” was 
of a temporary character and prescribes no 


permanent rule of government”; but it is ap used in its title, instead of the word “enact- 
® E 99 2 
parent that such distinction between the ed.“ Swann v. Buck, 40 Miss. 268, 293. 


words does not exist in Rev. St. § 1694, pro- The fifth definition of the word “re- 
viding that by-laws, resolutions, and ordi- solve,“ given by Webster, is “to express an 
nances of a general or permanent nature opinion or determination by resolution or 
shall be fully and distinctly read on three vote; as ‘it was resolved by the Legisla- 
different days, except, etc., as the resolution ture.’” It is of similar force to the word 
there referred to is made of a general or “enact,” which is defined by Bouvier as 
permanent nature by the express terms of the meaning “to establish by law; to perform or 
statute. Campbell v. City of Cincinnati, 31 effect; to decree.” In re Senate File No. 31, 
N. E. 606, 607, 49 Ohio St. 463. 41 N. W. 981, 984, 25 Neb. 864. 


“Resolution,” in reference to the acts of 

` a city council, is only a less solemn or less RESORT. 

usual form of an ordinance, and is included p 

within the term “ordinance.” Fuller v. City See “Common Resort”; “Public Resort” 


of Scranton (PAJ A- AN 46T, 469; A “resort,” according to Websters Dic 
A resolution is not a statute. A legis- |tionary, is a place of frequent assembly, a 
lative body may by a resolution express an | haunt. In re Sic, 14 Pac. 405, 410, 73 Cal. 
opinion, may govern its own procedure with- | 142. 
in the limitations imposed on it by its con- 8 ; y . 
stitution or authority, and, in case it have bly: ee ig 55 ae t 1 
ministerial functions, may direct their per- eu Ban 5 1 Peo le 90 III. 218. 220 
formance, but it cannot adopt that mode of 5 Webst. Di t) ple, ` : 
procedure in making laws, where the power SOREN ENV EDBL MACE] 
which created it has commanded that it shall A house or apartment kept as a place of 
legislate in a different form; and hence resort is a place for the entertainment of 
where a city charter gives the city council | others than the inhabitants or occupants of 
power to create by ordinance any office or the premises. State v. On Gee How, 15 Nev. 
employ any agent, etc., and provides that 184, 187. 
“the style of the ordinance shall be“ a pre- 
scribed form, such city council cannot by reso-| As temporary residence. 


s i eed 


lution abolish an office created by ordinance. A place wherein people live during the 
City of San Antonio v. Micklejohn, 33 S. W. whole year, and not merely during the sum- 
735, 736 89 Tex. 79. mer season, is not a “seaside resort.“ with- 


Vorbal motien included. in the meaning of Act May 3, 1880, providing 
that any railroad company whose road is 

A verbal motion, made and carried in a constructed at any seaside resort, not ex- 
city council, to accept a proposed contract, | ceeding four miles in length, etc., shall be 
was not a “resolution,” in the proper sense exempted from the provisions of Act Feb. 
of the term. City of Galveston v. Morton, 12, 1874, etc. In re Delaware Bay & Q M. 


58 Tex. 409, 414. R. Co. (N. J.) 11 Atl. 261, 268. 
RESOLUTORY CONDITION. RESORT TO. 
A resolutory condition is one in which An allegation that a house had been r 


the obligation depends on an uncertain event, | sorted to for immoral purposes” meant some 


RESORT TO 


thing of a common occurrence. People v. 
Pinkerton, 44 N. W. 180, 181, 79 Mich. 110. 


“Resort,” as used in Gen. St. 1889, par. 
2533, providing that all places where persons 
are permitted to resort for the purpose of 
drinking intoxicating liquors, etc., means 
something of a common occurrence; the ha- 
bitual frequenting of a place by more than 
one person. State v. Owens, 58 Pac. 240, 
241, 9 Kan. App. 595. 


“Resorted,” as used in an instruction in 
a prosecution for keeping a house of ill fame, 
declaring that, in order to find defendant 
guilty, it must have been shown that the 
house was resorted to for the purpose char- 
ged, signifies visited frequently. O’Brien v. 
State, 28 Mich. 213, 214. 


St. 1879, p. 121, § 6, declaring that it shall 
not be lawful for any person to “resort to 
any house.” room, or other place kept for 
any of the purposes forbidden by this act, 
for the purpose of indulging in the use of 
opium by smoking or otherwise, means to go 
once or more to a place kept for opium smok- 
ing. State v. Ah Sam, 15 Nev. 27, 32, 27 
Am. Rep. 454. 


A resort to an outhouse for the purpose 
of playing cards on more than one occasion 
may constitute it an outhouse where people 
resort, within the meaning of the statute 
prohibiting gaming in such a place. Downey 
v. State, 8 South. 869, 870. 90 Ala. 644. 


“Resort,” as used in a statute imposing 
a punishment on playing cards for money in 
an outhouse where people resort, means one 
to which the people have resorted on more 
than one occasion, or that more persons than 
those actually engaged in playing are as- 
sembled on the particular occasion at which 
the offense is charged to have been com- 
mitted. State v. Norton, 19 Tex. 102, 105; 
Wheelock v. State, 15 Tex. 260, 262. 


Single visit. 


“Resorted to,” as used in a Michigan 
statute punishing any person keeping a house 
of ill fame resorted to for the purpose of 
prostitution, means something of a common 
occurrence, and a single visit is insufficient 
proof thereof. People v. Pinkerton, 44 N. W. 
180, 181, 79 Mich. 110. 


As used. 


The term “resorted to,” as used in Gen. 
St. c. 87, § 6, making the keeping or main- 
taining of a building resorted to for illegal 
gaming an offense, etc., does not mean 
“used.” Commonwealth v. Stahl, 89 Mass. 
(7 Allen) 304, 305. 
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RESOURCES 


“used for” in Rev. St. c. 17, § 1, declaring all 
places used for the illegal sale or keeping 
of intoxicating liquors to be common nul- 
sances. Neither word has any technical 
meaning attached to it. Both must therefore 
be construed in their ordinary and usual 
signification. The building may be used by 
the occupant or keeper. It is resorted to by 
other persons. If used for sale, it must be 
understood that sales are made by the keeper 
or under his authority. If resorted to for 
that purpose, sales may or may not be made, 
and, if made, are supposed to be made by the 
persons so resorting. State v. Dodge, 6 Atl. 
875, 78 Me. 439. 


RESORT TO CHANCE. 


A verdict obtained according to an 
agreement by the jury that each member 
thereof shall mark the sum which he thinks 
the plaintiff is entitled to recover on a slip 
of paper, and then ascertain by addition the 
amount of the sums so marked, and to then 
divide said amount by 12, the number of 
jurors, and that the quotient resulting from 
such division shall be the amount of the ver- 
dict, is obtained by resort to a determina- 
tion by chance,” within the meaning of Rev. 
St. 1887, § 4439, subd. 2, making a finding on 
any question submitted to the jury by resort 
to a determination by chance misconduct of 
such jury. Flood v. McClure, 32 Pac. 254, 
255, 3 Idaho (Hasb.) 587. 


A verdict obtained by averaging the 
amount marked down by all the jurors was 
not a verdict obtained “by resort to the de- 
termination of chance,” prohibited by Code 
Civ. Proc. § 657; there having been no agree- 
ment among the jurors that the result ob- 
tained should be binding. Hunt v. Elliott, 
20 Pac. 132, 77 Cal. 588. 


RESOURCES. 


See “Available Assets and Resources.” 


„Resources“ is defined by Webster as 
“money or other property that can be con- 
verted into supplies; means of raising money 
or supplies; capabilities of producing wealth 
or to supply necessary wants; available 
means or capability of any kind.” Ming v. 
Woolfolk, 8 Mont. 380, 386. 


As money in hand. 


„Resources“ does not necessarily mean 
money in hand. “A debtor may have ample 
resources to pay all his debts to become due, 
and yet have no money in his pocket or in 
bank.” Sacry v. Lobree, 23 Pac. 1088, 1090, 


“Resorted to.“ as used in an indictment | 84 Cal. 41. 
charging a person with keeping and main- | 


taining a building occupied by himself as a 
saloon and resorted to for the illegal sale of 


As products of state. 
“Resources,” as used in Acts 1895, c. 25, 


intoxicating liquors, is not equivalent to | authorizing the county courts to appropriate 


RESPECT 
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RESPECTIVELY 


money to provide for an exhibit of their re- respective body and bodies, as tenants in 


sources at the Tennessee Centennial Exhibi- 
tion, included products of farm, forest, man- 
ufacture, art, education, etc. Shelby County 
v. Tennessee Centennial Exposition Co., 36 
S. W. 694, 697, 96 Tenn. (12 Pickle) 653, 33 
L. R. A. 717. 


RESPECT. 


See “In Respect To.” 


“Respect” is a voluntary tribute of the 
people to worth, virtue, and intelligence. 
Carter v. Commonwealth, 32 S. E. 780, 784, 
96 Va. 791, 45 L. R. A. 310 (citing State v. 
Frew, 24 W. Va. 416, 49 Am. Rep. 257). 


RESPECTABLE. 


“In Freleigh v. State, 8 Mo. 606, it is 
held error for the court to deny a change 
of venue on the grounds that it did not ap- 
pear that afflants were respectable people, 
as required by law; it being said that the 
word ‘respectable,’ as used in the statute, 
was intended to be synonymous with the 
word ‘competent.’” Cox v. United States, 
50 Pac. 175, 177, 5 Okl. 701. 


“Respectable witnesses,” as used in Act 
Feb. 9, 1843, requiring two respectable wit- 
nesses to a petition for a change of venue, 
was equivalent to the phrase, “credible, dis- 
interested witnesses,” as used in the act of 
1835, which act it superseded; and both 
phrases are synonymous with the words 
“competent witnesses.” Freleigh v. State, 
8 Mo. 606, 610. 


It is slanderous per se to state to a 
person that his house is not respectable. 
Loranger v. Loranger, 74 N. W. 228, 115 
Mich. 681. 


RESPECTIVE. 


“Respective,” as used in a will giving 
property “to my two grandchildren, Rich- 
ard and Elizabeth, equally to be divided, 
and to the heirs of their respective bodies, 
and in default of such issue, I give the 
same to Anna,” the word “respective” was 
that which “such” might refer to. The ef- 
fect was not to create cross-remainders, but 
would cause the will to have the same oper- 
ation as if the devises had been by separate 
clauses, giving one half to the grandson and 
the other to the granddaughter, and, for de- 
fault of issue, respectively, giving the same 
to Anna. Comber v. Hill, 2 Strange, 969, 
970. 


As used in a will, which provided that 
under a limitation (after an estate for life 
to A. and B.) of premises to all and every 
the younger children of B. to be equally di- 
vided among them, and to the heirs of their 


common, and, if only one child, then to snch 
only child and to the heirs of its body, and, 
for want of such issue, then the said prem- 
ises should go to C., the word respective“ 
did not disjoin the title and prevent the rais- 
ing of cross-remainders between such children, 
but the cross-remainders were to be implied 
from the apparent intention of the testator 
from the whole of the will, notwithstand- 
ing the use of the word “respective.” Wat- 
son v. Foxon, 2 East. 36, 41. 


RESPECTIVE OLAIMS. 


An assignment for the benefit of cred- 
itors “in proportion to their respective 
claims” means the claims which they re- 
spectively held at the time the assignment 
was made. Allen v. Danielson, 8 Atl. 705, 
707, 15 R. I. 480. 


RESPECTIVE HEIRS. 


“Respective heirs and assigns,” as used 
in a will devising to the children of testa- 
tor’s son and to their respective heirs and 
assigns to be divided between them, mean 
more than the quantity of estate the chil- 
dren of such son were to take. They repel 
the idea of a survivorship, and show that the 
testator intended by this devise a benefit, 
not only to his son’s children, but to the 
families of such of them as might die be- 
fore the contingency happened when they 
were to take. Manners v. Manners, 20 N. J. 
Law (4 Har.) 142, 145. 


RESPECTIVE SERVICES. 


“Respective services,” as used in Act 
March 3, 1891, c. 517, § 9, 26 Stat. 829 [U. 
S. Comp. St. 1901, p. 552], providing that the 
marshals, criers, clerks, bailiffs, and mes- 
sengers of the Circuit Court of Appeals shall 
be allowed the same compensation for their 
respective services as are allowed for sim- 
ilar services in the existing Circuit Courts, 
are used to distinguish between the differ- 
ent classes of officers named. United States 
v. Morton (U. S.) 65 Fed. 204, 208, 13 C. O. 
A. 151. 


RESPECTIVELY. 


The obvious and most usual meaning of 
the word “respectively” is as relating to 
each. Theberath v. Celluloid Mfg. Co. (U. 
S.) 3 Fed. 143, 148. 


“Respectively,” as used in a will giving 
to testator’s wife the use and improvement 
of the real and personal estate, to have and 
to hold until his children should “respective- 
ly” attain to the age of majority, must be 
taken as a word of division or separation. 
Alsop v. Russell, 38 Conn. 99, 103. 


RESPECTIVELY 


The word “respectively” means singly 
or severally considered; singly in the order 
designated; as relating to each. Hence, as 
used in an instruction requiring the jury to 
assess damages for the beneficiaries respec- 
tively, it means that such damages shall be 
assessed for the beneficiaries distributively ; 
that is, the jury shall ascertain how much pe- 
cuniary injury each beneficiary singly has 
sustained, and then bring in a verdict in 
gross made up of the single sums combined. 
Wolf v. Lake Erie & W. Ry. Co., 45 N. E. 
708, 711, 55 Ohio St. 517, 36 L. R. A. 812. 


“Respectively,” as used in Act 1887 pro- 
viding that in certain cases a child and its 
issue should inherit from its parents re- 
spectively, and from their lineal and col- 
lateral kindred, conveys the idea that such 
child shall inherit in each case from the 
parent or parents of whom the act has de- 
clared him to be an heir and from the 
kindred of such parent or parents. Messer 
v. Jones, 34 Atl. 177, 179, 88 Me. 349. 


As creating tenancy in common. 


A devise or bequest to several persons 
“respectively” makes the objects tenants in 
common. Stetson v. Eastman, 24 Atl. 868, 
870, 84 Me. 366. 


In Pearce v. Edmeades, 8 Younge & C. 
252, Lord Abinger very correctly says that 
“it has been settled by a series of decisions 
that the words ‘respectively in equal shares,’ 
when not controlled by other words in the 
will, shall be taken to indicate the nature 
of an estate or interest bequeathed, and shall 
constitute a tenancy in common.” Where a 
devise is to a son and daughter, and the 
remainder is to the children of the son and 
daughter “respectively,” that word has the 
effect of dividing the devise between the 
son and daughter. This was the construc- 
tion given by Lord Mansfield in Pery v. 
White, 2 Cowp. 777. Doe ex dem. Patrick 
v. Royle, 13 Q. B. 98, 112, 114. 


RESPITE. 


A respite is a temporary suspension of 
the execution of a sentence; a delay, a for 
bearance, or the continuation of time. Mish- 
ler v. Commonwealth. 62 Pa. (12 P. F. Smith) 
55, 60, 1 Am. Rep. 377 (citing Bouvier Law 
Dict. Wharton’s Law Lexicon). 


A respite is an act by which a debtor 
who is unable to satisfy his debts at the 
moment transacts with his creditors and 
obtains from them time or delay for the 
payment of the sums which he owes to them. 
Civ. Code La. 1900, art. 3084. 


A respite is a privilege granted to a 
debtor, and always derogatory to the rights 


of creditors who are in a minority, by chang- | 
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RESPONDEAT SUPERIOR 


Effect should not be given to it, unless ob- 
tained under strict observance of law. 
Dauphin v. Soulie (La.) 3 Mart. (N. S.) 446, 
448. 


RESPONDEAT OUS TER. 


The judgment of “respondeat ouster” 
is merely interlocutory, and never given 
either upon a demurrer or trial of a plea 
in bar. It is confined to a plea in abate- 
ment, put in before any plea in bar plead- 
ed, and decided upon by demurrer in favor 
of the plaintiff. Bauer v. Roth (Pa.) 4 
Rawle, 83, 91. 


RESPONDEAT SUPERIOR. 


The maxim “respondeat superior“ 
means that a master is responsible for the 
acts of its servants if the particular act 
causing the injury be within the scope of 
and be done in the exercise of the servant’s 
delegated authority. The test of the exist- 
ence of the relation of master and servant is 
found in the exercise of authority in ap- 
pointing the servant, in directing his acts, 
in receiving the benefits of his acts, and in 
reserving the power of dismissal. Southern 
Ry. Co. v. Morrison, 31 S. E. 564, 566, 105 
Ga. 543. 


The principle of “respondeat superior“ 
applies only when what is complained of 
was done in the course of the employment. 
The principal is responsible, not because the 
servant has acted in his name or under color 
of his employment, but because the servant 
was actually engaged in and about his bus- 
iness and carrying out his purposes. IIe is 
then responsible, because the thing com- 
plained of, though done through the agency 
of another, was done by himself; and it 
matters not in such case whether the in- 
jury with which it is sought to charge him 
is the result of negligence, or of unskillful 
or wrongful conduct, for he must choose 
fit agents for the transaction of his busi- 
ness. But if his business is done, or is 
taking care of itself, and his servant. not 
being engaged in it, not concerned about it, 
but impelled by motives that are wholly 
personal to himself, and simply to gratify 
his own feeling of resentment, whether pro- 
voked or unprovoked, commits an assault 
upon another, when that has and can have 
no tendency to promote any purpose in 
which the principal is interested, and to 
promote which the servant was employed, 
then the wrong is the purely personal wrong 
of the servant, for which he alone is re- 
sponsible. Haehl v. Wabash R. Co., 24 S. 
W. 737, 740, 119 Mo. 325. 


The rule of “respondeat superior,” as 
its terms imply, belongs to the relation of 


ing their contracts without their consent. | superior and subordinate, and is applicable 


RESPONDENT 


to that relation wherever it exists, whether 
between principal and agent or master and 
servant, and to the subjects to which that 
relation extends, and is coextensive with it, 
and ceases when the relation itself ceases 
to exist. The test in all cases is, who con- 
ducts and supervises the particular work, 
the doing of which, or the careless and neg- 
ligent doing of which, causes the injury or 
damage? State v. Gillespie, 63 Pac. 742, 743, 
62 Kan. 469. 


RESPONDENT. 


“Respondent,” as the term was used 
in the English court of chancery, meant the 
person against whom a bill was exhibited. 
Brower v. Nellis, 33 N. E. 672, 673, 6 Ind. 
App. 323. 


The party appealing is known as the 
“appellant,” and the adverse party as the 
“respondent.” Cr. Code N. Y. 1903, § 516. 


RESPONDENTIA. 


The word “respondentia” properly ap- 
plies to a loan of money upon merchandise 
retained on board a ship the repayment 
whereof is made to depend upon the safe 
arrival of the merchandise at the destined 
port. Maitland v. The Atlantic (U. S.) 16 
Fed. Cas. 522, 523. 


“Respondentia” is a contract by which 
a cargo, or some part thereof, is hypothe- 
cated as security for a loan, the repayment 
of which is dependent on maritime risks. 
Civ. Code. Cal. 1903, § 3036; Rev. Codes 
N. D. 1899, § 4783; Civ. Code S. D. 1903, § 
2143. 


RESPONSIBLE. 


A promise to be responsible for the con- 
tract of another is merely a guaranty, and 
not a suretyship. An agreement to be re- 
sponsible to a landlord for the true and 
faithful performance of the lease on the 
part of the tenant is a contingent liability, 
and becomes absolute by showing due and 
unsuccessful diligence to obtain a satisfac- 
tion of the principal. Bickel v. Auner (Pa.) 
9 Phila. 499. 


RESPONSIBLE BIDDER. 
See “Lowest Responsible Bidder.” 


Laws 1875, e. 684. declaring that all con- 
tracts for certain work should be awarded 
to the lowest bona fide “responsible bid- 
der,” meant that the successful bidder should 
be one able to respond or to answer in ac- 
cordance with what is expected or demand- 
ed. People v. Dorsheimer (N. Y.) 55 How. 
Prac. 118, 120. 
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RESPONSIBLE BIDDER 


“Responsible,” as used in a corporate 
charter providing that contracts for public 
improvements shall be let to the lowest re- 
sponsible bidder, is not limited to financial, 
but means ability to perform all the condi- 
tions of the contract; and the commissioner 
of public works may reject a bid, notwith- 
standing it is the lowest made and the bid- 
der is able to give the required bond, if, in 
the judgment of that official after due in- 
vestigation, the materials customarily used 
and the workmanship exhibited by the bid- 
der in the performance of the kind of work 
required are poor and unsatisfactory. Peo- 
ple v. Kent, 43 N. E. 760, 761, 160 III. 655. 


Act May 23, 1874, requiring all public 
work and materials which are capable of 
being contracted for to be awarded to the 
“lowest responsible bidder,” means the bid- 
der lowest in amount and pecuniarily re- 
sponsible. The word “responsible,” as de- 
fined by Webster, is liable to accounting, 
accountable, answerable, able to discharge 
an obligation, or having an estate adequate 
to the payment of a debt. As used in the 
statute, it refers to the pecuniary ability 
of the bidder to answer to the undertaking, 
so that the interest of the city should suf- 
fer no damage. Lowest in price and re 
sponsible, in the sense of being accountable, 
or able to discharge the obligation so as to 
save the city from pecuniary loss, is what is 
intended by the act of 1874. Gutta Percha 
Co. v. Stokely (Pa.) 11 Phila. 219, 221. 


“Responsible,” as used in Act May 23, 
1874 (P. L. 230), declaring that all work to 
be done for the city shall be performed un- 
der contract, to be given to the lowest re 
sponsible bidder, means not only pecuniary 
ability to make a good contract by security 
for its faithful performance, but means tbe 
one who, under all the circumstances, will 
probably best perform the work. Common- 
wealth v. Mitchell, 82 Pa. 343, 349. 


“Responsible,” as used in Act May 23, 
1874, directing municipal officers to award 
certain contracts to the lowest responsible 
bidder, applies not to pecuniary ability only). 
but also to judgment and skill. The duties 
imposed on the city authorities are not mere- 
ly ministerial, limited to ascertaining whose 
bid was the lowest and the pecuniary respon- 
sibility of the bidder and his sureties, but 
the statute calls for the exercise of duties 
which are deliberative and discretionary. 
Interstate Vitrified Brick & Paving Co. V. 
City of Philadelphia, 30 Atl. 383, 164 Pa. 
477; Reuting v. City of Titusville, 34 Atl. 
916, 918, 175 Pa. 512. 


“Lowest responsible bidder,” as used ip 
Act May 23, 1874, directing municipal con- 
tracts to be awarded to the lowest respon 
sible bidder, refers, not to pecuniary ability 
only, but also to judgment and skill, Doug- 
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lass v. Commonwealth, 108 Pa. 559, 563, 42 shall contract with some person who is able 
Leg. Int. 337. to do the printing and discharge the obliga- 


St. 1881, p. 59, § 5, providing that the tions required of him. While the element 


board of commissioners having charge of the OF must is to some extent included in the 
erection of an insane asylum may adopt or WOTA responsible, it is simply that there 
reject any or all bids for the erection of | would be a reasonable expectation that the 
such asylum not being responsible or satis- ' person will faithfully carry out his pro- 


visions; in other words, the contract should 
factory, but in determining bids for the same : ’ 
work or material the “lowest responsible be let to some trustworthy person. Leader 


bid” shall be taken, means, not only the 7tnting Co. v. Lowry, 59 Pac. 242. 244, 9 


bid by the one whose pecuniary ability to Okl. 89. 
perform the contract is best, but the one in 
point of skill, ability, and integrity who is 
most likely to do faithful, conscientious 
work, and fulfill the contract promptly ac- 
cording to its letter and spirit. Hoole v. 
Kinkead, 16 Nev. 217, 220. 


The word “responsible,” in a statute 
authorizing the letting of contracts to the 
lowest responsible bidder, means something 
more than pecuniary ability, and refers to 
ability to promptly, faithfully, and conscien- 
tiously perform the work in question. State 
v. Rickards, 40 Pac. 210, 213, 16 Mont. 145, 
28 L. R. A. 298, 50 Am. St. Rep. 476. 


Rev. St. § 3988, provides that in the 


erection of schoolhouses none but the low- 


est responsible bid shall be accepted. Held, 


that the word “responsible” has a broader | 


meaning than is involved in the pecuniary 


ability to make a good contract by security 


for its faithful performance, and where the 
term is applied to contracts requiring for 
their execution, not only pecuniary ability, 
but also judgment and skill, the statute im- 
poses not merely a ministerial duty, but 
also duties and powers which are discre- 
tionary, and therefore, where these author- 
ities have exercised a discretion, mandamus 
will not lie to compel them to modify their 
decision. State v. Board of Education of Co- 
lumbus, 6 Ohio N. P. 336, 338. 


In the requirement that public work 
should be let to the lowest responsible bid- 
der, the term “lowest responsible bidder” 
means one who complies with all the re- 
quirements of the statute, specifications, etc., 
and not merely one whose bid is less than 
his competitors. Boseker v. Wabash Coun- 
ty Com’rs, 88 Ind. 267. 


RESPONSIBLE PERSON. 


Strictly speaking, the word “responsi- 
ble” means liable, answerable, rather than 
able to discharge an obligation; but the 
word is used in the latter sense in Rev. St. 
c. 183, § 17, requiring a writ to be indorsed 
by a responsible person. Farley v. Day, 26 
N. H. (6 Fost.) 527, 531. 


„Responsible,“ as used in Sess. Laws 


— - 


“Responsible,” as used in a letter or 
certificate given to a person who desired 
, credit in the purchase of goods, certifying 
, that those signing such certificate had a per- 
sonal acquaintance with the person named 
and that they could testify to his strict ad- 
herence to truth, punctuality in contracts, 
and perseverance in business, and conclud- 
ing with the statement, “In a word, we look 
upon him as an honest and ‘responsible’ man, 
and worthy of all credit,” meant capabil- 
ity to discharge obligations. It conveyed the 
idea that the person referred to possessed 
the means of making payment. Clopton v. 
Cozart, 21 Miss. (13 Smedes & M.) 363. 368. 


Where a bequest was made upon condi- 
tion that within six months after the tes- 
tator's decease responsible citizens of a par- 
ticular town and county should pledge a 
certain amount for the same object, and 
subscriptions aggregating more than the 
amount, but over 700 in number, were ob- 
tained, many from men of small means, to 
whom a long time of payment had been 
given, many signed by other parties than 
the subscribers, and some upon condition, 
the condition of the will had not been com- 
plied with. Yale College v. Runkle (U. S.) 8 
| Fed. 576, 581. 


RESPONSIBILITY. 
See “Criminal Responsibility.” 


One’s “responsibility” is his liability, 
obligation, or bounden duty. Crockett v. 
Village of Barre, 29 Atl. 147, 66 Vt. 269 
(citing Soule, Syn. [Ed. 1880] p. 337). 


“The credit and responsibility of a par- 
ty may attach as well to his liability as se- 
curity as to his sole undertaking. Wheo. 
therefore, the general term ‘credit and re- 
sponsibility’ is used, it may include a col- 
lateral, as well as an original and exclusive, 
llability.“ Norris v. Graham, 33 Md. 56, 58. 


| 
REST. 
Testatrix bequeathed one-tenth of all she 


possessed to charitable objects, and the rest, 
or nine-tenths, to a certain person. It waa 


Okl. art. 1, c. 29, $ 1, authorizing the Gov- held that the words “the rest” have reference 
ernor to enter into a contract with some to what remains of the property in part pre- 
responsible person to do all printing, etc., viously given away. In re Sweitzer’s Estate, 
for the territory, means that the Governor 21 Atl 885, 142 Pa. 541. 


REST AND RESIDUE 6180 RESTAURANT 


REST AND RESIDUE, real and personal, shows a clear intent on 
the part of the testator to make a full and 


complete disposition of his property, and the 
naturally includes all property of every de- clause is sutticient to pass the property in- 
scription. Bragaw v. Bolles, 25 Atl. 947, 950, | cluded in void devises. Gallavan v. Galla- 


51 N. J. Ed. 84. van, 68 N. . Supp. 30, 33, 57 App. Div. 320. 

Where a will stated, All the rest and 
residue of my property, personal or mixed, 
wheresoever situated, I give, devise, be- 
queath,” etec., it was held that only the 
personal and mixed property, and not the 
real estate, of the testatrix, passed under 
the will. In arriving at this result the court 
observes that, while the testatrix uses the 
words ‘All the rest and residue of my prop- 
erty,” and the word “devise,” yet, in view 
of the words personal and mixed,” immedi- 
ately following “property,” they will be held 
to qualify and detine the kind of property in- 
tended to be disposed of by the will, and 
that no broader significance would be given 
to the words personal and mixed” than their 
usual technical meaning conveyed. Miller v. 
Worrall, 48 Atl. 586, 587, 62 N. J. Eq. 776, 90 
Am. St. Rep. 480. 


A will recited: “After the payment of all 
my just debts and funeral charges, etc., I or- 
der and direct the rest and residue of all my 
money in bank, stocks, and bonds to be paid 
to E. for his own.” Held, that by the 
words “rest and residue,” ete., the testator 
meant all his money deposited in banks and 
invested in stocks and bonds, after payment 
of debts, funeral charges, ete. Sanborn v. 
Clough, 10 Atl. 678, 680, 64 N. H. 315. 


The term “rest and residue,” in a will, 


The words “rest, residue, and remain- 
der,” in a will first giving certain legacies and 
then giving the rest, residue, and remainder 
of testator’s property, was construed to mean 
the property remaining after the preceding 
legacies had been paid. Hoyt v. Hoyt, 85 N. 
Y. 142, 150. 


“Rest, residue, and remainder,” as used 
in a will, after other bequests and devises, 
means such portion of the personal and mix- 
ed estate as might remain after the debts 
and legacies were paid, but as to the real 
estate is a separate devise, altogether un- 
connected with the legacies. White v. 
Kauffman, 5 Atl. 865, 867, 66 Md. 89. 


RESTAURANT. 


“Restaurant” has no defined meaning, 
and is used indiscriminately for all places 
where refreshments can be had, from the 
mere eating house or cook shop to the more 
common shops or stores where the chief 
business is vending articles of consumption 
and confectionery, and the furnishing of 
eatables to be consumed on the premises is 
subordinate. Richards v. Washington Fire 
& Marine Ins. Co., 27 N. W. 586, 588, 60 
Mich. 420. 


Barroom. 


A restaurant means an eating house, a 
place where eatables can be obtained at all 
reasonable hours, and not a mere drinking 
house. To answer its purpose it should have 
an eating bar or room, where persons de- 
siring eatables can be accommodated, sep- 
arate from the drinking room. In re Liquor 


REST HOME. 


“Rest home,” as used in a will devising 
property for the establishment of a rest 
home for worthy working girls, is a place of 
rest for girls who are working for small 
wages, where they may go and board in the 
country at a low price. Sherman v. Con- 
gregational Home Missionary Soc., 57 N. E. 


a — — — . p 


702, 176 Mass. 349. 5 (Pa.) 4 Montg. Co. Law Rep'r, 77, 
REST OF MY HEIRS. As an inn. 
“Rest of my heirs,” as used by a testa- The term “restaurant” has no definite 


tor in providing that a certain legatee should legal meaning. As currently understood it 
share in a bequest of $5,000 with “the rest ; doubtless means only or chiefly an eating 
of my heirs,” does not exclude from partici- house. But not unfrequently a bar forms a 
pation under the will a son who had received Part of it, and sometimes lodgings in addi- 
a grant of land in consideration of the relin- | tion; and it is also just as currently under- 
quishment of all rights of heirship to his stood that in numerous resorts termed “res- 
share, where no mention of such exclusion taurants“ some lodgings for travelers are 
was made in any part of the will. Appeal provided or alleged to be provided, so as to 


of Turner, 18 N. W. 123, 124, 52 Mich. 398. obtain a license for the sale of liquors, which 
is allowed under the excise law of this state 


to hotels, taverns, or inns only. Laws N. T. 

REST, RESIDUE, AND REMAINDER. |1857, c. 628, §§ 2, 8, 13; Behan v. People, 17 
All the rest, residue, and remainder, see N. Y. 516; Schwab v. People (N. Y) 4 Hun, 
“All.” 520. However this may be, it is sufficient 

to say that the term “restaurant” has no 

A residuary clause in a will, directing , such fixed and definite meaning as necessa- 
the disposition of the “rest, residue, and re- rily to exclude its being an inn in the legal 
mainder” of the testator’s property, both sense. It may be an inn, or it may not be, 


RESTAURANT 


according to its real character. The name 
by which it goes is of little or no account. 
Carpenter v. Taylor (N. Y.) 1 Hilt. 193, 195. 
And the court cannot say judicially that the 
place in question, though described under a 
videlicet as a restaurant, may not also be an 
inn, as previously averred. Lewis v. Hitch- 
cock (U. S.) 10 Fed. 4, 6. 


A restaurant is a place to which a per- 
son resorts for the temporary purpose of ob- 
taining a meal. Such a place cannot be 
called an inn. Cromwell v. Stephens (N. T.) 
3 Abb. Prac. (N. S.) 26, 35; People v. Jones 
(N. Y.) 54 Barb. 311, 317: Carpenter v. Tay- 
lor (N. Y.) 1 Hilt. 193, 195; Wintermute v. 
Clark, 7 N. Y. Super. Ct. (5 Sandf.) 242, 247. 


Lemonade stand. 
An apartment where only refreshing, 
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RESTORE 


vides, prepares, and cooks raw materials to 
suit the taste of his patrons. A person in 
such business is not a merchant In re Ah 
Yow (U. S.) 59 Fed. 561, 562, 


RESTITUTION. 


“Restitution,” properly speaking, is made 
only to a defendant whose money or prop- 
erty has been taken from bim by the erro- 
neous order of a court, and is not available 
to third parties. First Nat. Bank v. Avery 
Planter Co. (Neb.) 95 N. W. 622, 624. 


“Restitution” was a remedy at common 
law whose object was to restore to the ap- 
pellant the specified thing or its equivalent, 
of which he had been deprived by the en- 
forcement of the judgment against him dur- 
ing the pendency of the appeal. It was not 


soft drinks are sold at a single stand and by created by statute, but it was exercised by 
the draught is nota “restaurant” or “eating the appellate tribunal as incidental to its 


house,” within the meaning of Civil Rights 


| 


power to correct error; and hence the court 


Act (Rev. St. c. 38) §§ 42i, 42j, providing that not only reversed the erroneous judgment, 
all persons coming within the jurisdiction of| but restored to the aggrieved party that 


the state of Illinois shall be entitled to the 
full and equal enjoyment of the accommoda- 
tions, advantages, facilities, and privileges 
of inns, restaurants, eating houses, ete., and 
giving a right of action for a violation of the 
act, or any provisions of the act, by denying 
to any citizen, regardless of color or race, 
the full enjoyment of any of the accommo- 
dations, etc., enumerated. A colored man 
has not, under said act, a right of action 
against the keeper of such a stand for re- 
fusing to furnish him refreshments. Cecil 
v. Green, 60 III. App. 61, 63. 


Music hall. 
A “restaurant” is defined by Webster to 


pe an eating mouse, And such tt Bas always . cannot recover it back by reason of the pay- 


been considered under the law. A concert 
saloon is not a restaurant proper, and a girl 
employed as a singer and dancer at a con- 
cert saloon is not “a servant girl at a .res- 
taurant,” within the meaning of Act June 13, 
1883, giving preference to certain liens for 
wages. Cleveland v. O'Neil, 4 Pa. Com. Pl. 
148, 149, 


Tobacco and cigar store. 


“Restaurant,” as used in an ordinance- 


requiring persons keeping a “restaurant” to 
procure a license, etc., means an eating 
house, a place where something to eat ready 
prepared, or which can be readily prepared 
may be obtained; and the word does not in- 
clude a shop which is used for the manufac. 
ture and sale of tobacco, snuff, and cigars. 
State v. Hogan, 30 N. H. (10 Fost.) 268, 272. 


RESTAURANT KEEPER. 


Chinese restaurant keeper as laborer, see 
„Chinese Laborers.” 


A “restaurant keeper” is a caterer, who 
keeps a place for serving meals, and pro- 


which he had lost in consequence thereof. 
It was usually a part of the judgment of re- 
versal, which directed “that the defendant 
be restored to all things which he has lost 
on occasion of the judgment aforesaid.” 
Haebler v. Myers, 30 N. E. 963. 132 N. Y. 
363, 15 L. R. A. 588, 28 Am. St. Rep. 589. 


“Restitution” is not a mere right. It is 
ex gratia, resting in the exercise of a sound 
discretion; and the court will not order it 
where the justice of the case does not call 
for {t, nor where the process is set aside for 
a mere slip. It is settled law that one vol- 
untarily paying money with full knowledge 
or means of knowledge of all the facts, with- 
out any fraud having been practiced on him, 


ment having been made in ignorance of law. 
Defendant, to avoid an execution sale, made 
a voluntary payment in satisfaction of plain- 
tiff's claim. An appeal from the judgment 
had, however, in the meantime been prose- 
cuted, resulting in a reversal. As the pay- 
ment was voluntary, defendant was not en- 
titled to restitution. Gould v. McFall, 118 
Pa. 455, 456, 457, 12 Atl. 336, 4 Am. St. Rep. 
606. 


RESTORE. 


„Restore“ signifies to bring back; to heal. 
Bowman v. McLaughlin, 45 Miss. 461, 486. 


The word “restore” etymologically sig- 
nifies to bring back to a former and better 
state; to bring back or put back to a former 
position or condition. Cent. Dict. As used 
in Act April 22, 1898, requiring corporations 
diverting the water of navigable streams to 
restore such stream to a certain depth, the 
meaning is that the stream must be so deep- 
ened only in case the water is diverted after 
the passage of the act. Town of Hempstead 


RESTORE 


v. City of New York, 65 N. Y. Supp. 14, 17, 
52 App. Div. 182. 


A covenant by a lessee te “redeliver or 
restore the property in the same condition 
or plight, usual wear and tear excepted,” 
does not bind the covenantor to rebuild in 
case of casual destruction by fire, or impose 
the burden of the loss upon him. Levey v. 
Dyess, 3 Cent. Law J, 221, 222, 51 Miss. 501, 
509. 


As permitting impairment. 


The use of the word “restore” in a stat- 
ute requiring a highway over which a rail- 
road is constructed to be restored to its 
former usefulness, imports that the company 
must so restore it that its use by the public 
shall not be materially interfered with, nor 
the highway rendered less safe or conven- 
ient to persons and teams passing over it, 
except so far as diminished safety and con- 
venience necessarily result from any cross- 
ing of the highway by the railroad. Roberts 
v. Chicago & N. W. R. Co., 35 Wis. 679, 684. 
See, also, State v. New Haven & N. Co., 45 
Conn. 331, 344: People v. New York Cent. 
& H. R. R. Co., 74 N. T. 302, 305; City of 
Moundsville v. Ohio River R. Co., 16 S. B. 
514, 515, 37 W. Va. 92, 20 L. R. A. 161. 


Previous existence implied. 


„Restore,“ as used in Rev. St. § 1836, 
providing that every corporation construct- 
ing, owning, or using the railroad shall re- 
store every street, highway, etc., to its former 
state, the use of the word “restore” re- 
lates to something having a previous exist- 
ence; and hence such railroad is not com- 
pelled to keep in repair highways laid out 
across it after it has been constructed. Chi- 
cago, M. & St. P. Ry. Co. v. City 6f Mil- 
waukee, 72 N. W. 1118, 1123, 97 Wis. 418. 


Repair synonymous. 


The words “restore and repair,” accord- 
ing to the lexicographers, are synonymous. 
State v. Gibson County Com’rs, 80 Ind. 478, 
481, 41 Am. Rep. 821. 


As surrender and deliver. 


The word “restored,” as used in Rev. 
St. c. 9, §§ 78, 79, declaring that, if an at- 
taching officer has notice of a mortgagee's 
debt, the property shall. be restored to the 
mortgagee, means that it shall be surren- 
dered and delivered to the mortgagee, from 
whom it was detained by the officer. Esson 
v. Tarbell, 63 Mass. (9 Cush.) 407, 415. 


RESTRAIN. 


To “restrain” is to prohibit, limit, con- 
fine, or abridge a thing. The restraint may 
be permanent or temporary. It may be in- 
tended to prohibit, limit, or abridge for all 
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time, or for a day only. The law draws no 
distinction in this respect. In re Charge to 
Grand Jury (U. S.) 62 Fed. 828, 831. 


A religious Jew, who believes it is his 
religious duty to abstain from work on Sat- 
urday, is not “hurt, molested, or restrained” 
in his religious sentiments or persuasions by 
a statute or municipal ordinance prohibiting 
the sale of goods to merchants on Sunday. 
Frolickstein v. City of Mobile, 40 Ala. 725, 
727. 


Const. art. 2, pt. 1, providing that no 
subject shall be “hurt, molested, or restrain- 
ed in his person or estate” for worshipping 
God in the manner and season most agree- 
able to the dictates of his own conscience, 
or for his religious profession or sentiments, 
means “prosecution by punishing any one 
for his religious opinions, however errone- 
ous they may be. But an atheist is without 
any religion, true or false. Disbelief in the 
existence of any God is not a religious, but 
an antireligious, sentiment. If. however, it 
were otherwise, the rejection of a witness 
for such a disbelief or sentiment as incon- 
petent would be no violation of this article 
of the Constitution. It is not within its 
words or meaning. It would not hurt, mo- 
lest, or restrain him in his person, liberty, 
or life.“ Thurston v. Whitney, 56 Mass. (2 
Cush.) 104, 110. 


“Restraining,” as used in a statute au- 
thorizing towns to pass by-laws restraining 
certain kinds of animals from going at large. 
meant laws for preventing or hindering an- 
imals, and not merely that the authorities 
might impose a penalty on the owners for 
allowing the animals to go at large. The 
provision for “restraining’’—that is, for pre- 
venting or hindering—the animals from go- 
ing at large, implies direct action on the an- 
imals themselves. Whitlock v. West, 26 
Conn. 406, 413. 


As giving power to license. 


A city charter, authorizing the munici- 
pality to “suppress and restrain” the use of 
billiard tables, includes the right to pass an 
ordinance imposing reasonable penalties 
upon those who use them without permis- 
sion. Village of Winooski v. Gokey, 49 Vt. 
282, 286. 


Where a penal statute of Texas prohibits 
disorderly houses in the state, and another 
statute confers on a certain city power to 
“suppress and restrain” such houses, and 
authorizes the city council to “restrain and 
punish” the inmates and to prevent and pun- 
ish the keeping of such houses, and author 
izes the adoption of summary measures for 
the removal or suppression, or the regula- 
tion and inspection, of all such establish- 
ments, the words “suppress, restrain, and 
regulate” should not be construed as giving 
power to license such houses. Ex parte Gar: 


RESTRAIN 


sa, 18 S. W. 779, 781, 28 Tex. App. 881, 19 
Am. St. Rep. 845. 


Authority of a common council to re 
strain and suppress certain things implies 
that such things shall be permitted under 
such restraint and regulations as in the dis- 
cretion of the common council may be prop- 
er. Smith v. City of Madison, 7 Ind. 86, 90; 
City ef Burlington v. Lawrence, 42 Iowa, 
681, 682. 


Where a city council is given authority 
to regulate and restrain beer rooms and 
drinking shops, the words “regulate and re- 
strain” should be construed to confer the 
power to require, as a proper measure of 
regulation. and restraint, a bond to be given 
an applicant for a license. In re Schneider, 
8 Pac. 289, 290, 294, 11 Or. 288. 


A corporate charter, authorizing the city 
to “restrain, prohibit, and suppress” tippling 
shops, includes the power to license such 
shops, and to prescribe penalties for keeping 
one without a license. City of Emporia v. 
Volmer, 12 Kan. 622, 630. 


“Restrain,” as used in a village charter, 
authorizing the same to pass by-laws to 
“suppress and restrain” all description of 
gaining, was not synonymous with ‘“sup- 
press.“ but contemplated the continued ex- 
istence of the business, placing it within 
bounds, or in effect licensing it. In re Snell, 
58 Vt. 207, 209, 1 Atl. 566, 568. 


Priv, Laws 1883, c. 111, § 1936, giving a 
city authority to reguiate and restrain tip- 
pling houses, authorized the city to impose 
a license tax. State v. Stevens, 114 N. C. 
873, 19 S. E. 861. 


The power to restrain or tax the sale of 
liquor, when given to a municipal corpora- 
tion, includes the power to license the sale 
thereof. Town of Mt. Carmel v. Wabash 
County, 50 III. 69, 73. 


As pewer to prescribe limits. 


“Restrain,” as used in an act authoriz- 
ing cities to restrain and prohibit tippling 
houses, means to keep them within certain 
limits as to the number and order, as the 
city should deem best; the word “prohibit” 
meaning that the council might prohibit the 
existence of such houses altogether, if deem- 
ed best to do so. State v. Fay. 44 N. J. Law 
(15 Vroom) 474, 476 (citing City of St. Louis 
v. Smith, 2 Mo. 113). 


As giving power te prohibit. 
“Restrain,” as used in Rey. St. § 696, 
providing that municipal councils shall have 
the power to regulate and restrain all places 
where spirituous liquor is sold at retail, does 
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“Restrain,” as used in Rev. St. 1881, § 
3333, empowering towns to license, regulate, 
or restrain the sale of intoxicating liquors, 
cannot be construed to confer upon towns 
the power to prohibit the traffic. Steffy v. 
Town of Monroe City, 35 N. B. 121, 122, 135 
Ind. 466, 41 Am. St. Rep. 436. 


The primary meaning of the word re- 
strain’ is to keep from action; to repress; 
to prevent; to debar. The word in the stat- 
ute authorizing a town to license, tax, regu 
late, and restrain the retailing of spirituous 
liquors is the legal equivalent of the verb 
“prohibit.” Smith v. Town of Warrior, 12 
South. 418, 419, 99 Ala. 481. 


A municipal power to license, regulate, 
and restrain the sale of intoxicating liquors 
authorizes a prohibition of the bartering or 
giving away of liquors without license. Vin- 
son v. Town of Monticello, 19 N. E. 734, 735, 
118 Ind. 103. 


As giving power to punish. 


In City of Chariton v. Barber, 6 N. W. 
528, 54 Iowa, 360, 37 Am. Rep. 209, it was 
thought that the power to suppress or re- 
strain did not authorize the city to punish 
a keeper of a disorderly house. City of Oen- 
terville v. Miller, 10 N. W. 293, 294, 57 Iowa, 
56. 


Ogden City Charter, § 35, empowering 
the council by ordinance “to restrain and 
punish “ prostitutes,” does not au- 
thorize an ordinance making it an offense to 
resort to a house of ill fame for lewdness. 
Ogden City v. McLaughlin, 16 Pae. 721, 722, 
5 Utah, 387. 


As regulate. 


The word “restrain” is not more compre- 
hensive than “regulate.” The former term 
is usually employed to signify to hold back, 
to curb, to hold in, to check, to prevent, or 
to hinder, and to that extent it may mean 
to govern. But the power to regulate is 
surely as comprehensive as to restrain, and 
would seem to embrace the power to employ 
more and different means. It no doubt em- 
braces the power to restrain by the same 
methods of restraint; and, if a license may 
be required as a means of restraint, we have 
no hesitation in saying that it may be as 
a means of regulation. Chicago Packing & 
Provision Co. v. City of Chicago, 88 UL 221, 
226, 30 Am. Rep. 545. 


RESTRAINING ORDER. 
See Temporary Restraining Order.” 


A restraining order is distinguishable 
from an injunction, in that a restraining or- 


not include the power to entirely prohibit. der is intended only as a restraint upon the 
Marnaugh v. City of Orlando, 27 South. 34, | defendant until the propriety of granting an 


35, 41 Fla. 433. 
7 Wos. & P.—22 


injunction, temporary or perpetual, can be 


RESTRAINING ORDER 


determined; and it does no more than re- 
strain the proceedings until such determina- 
tion. Such an order is limited in its opera- 
tion, and extends only to such reasonable 
time as may be necessary to have a hearing 
on an order to show cause why an injunction 
should not issue. Wetzstein v. Boston & M. 
Consol. Copper & Silver Min. Co., 63 Pac. 
1043, 1044, 25 Mont. 135. 


Code Proc. § 1409, provides that in all 
cases where a final judgment or decree shall 
be rendered by any superior court in a cause 
wherein a temporary injunction or restrain- 
ing order has been granted, and the party at 
whose instance it was granted shall appeal 
therefrom to the Supreme Court, such re— 
straining order or injunction shall remain in 
force until the appeal was finally returned, 
it was held that the words “injunction and 
restraining order,” as thus used, are synony- 
mous, and apply only to such as are granted 
after notice to the adverse party, and do not 
apply to an emergency restraining order. 
The court said that the Legislature, In speak- 
ing of injunctions and restraining orders, 
meant to use terms which would make it 
proper for the court to put its order in the 
shape of a formal injunction, as known to 
the common law, if it saw fit to do so, and 
that, if it did not see fit to go into all the 
formalities required by the use of such a 
writ, it could accomplish the same purpose 
by issuing a simple order restraining the acts 
complained of. State v. Lichtenberg, 30 Pac. 
716, 717, 4 Wash. 407. 


A “restraining order” is an interlocutory 
order made by a court of equity on an ap- 
plication for an injunction, and as part of 
the motion for a preliminary injunction, by 
which the party is restrained pending the 
hearing of the motion. Bouv. Law Dict. It 
is true a restraining order is an injunction; 
but the term is commonly used to designate 
a temporary injunction, as distinguished 
from the injunction which is to remain in 
force during the pendency of the suit. Rig- 
gins v. Thompson, 71 8. W. 14, 15, 96 Tex. 
154. 


RESTRAINT. 


“Restraint,” as the term is used in 
speaking of “restraint sufficient to invali- 
date a will,“ means “that kind of influence 
which is exercised by force or threats, or 
coercion, physical or mental, which the tes- 
tator is not able to resist, or from fear, by 
which the testator is prevented from exer- 
cising and expressing his own judgment and 
desire.” In re Black’s Estate (Cal.) Myr. 
Prob. 24, 31. 


By “restraint” is meant the kind of 
control which one person exercises over an- 
other, not to confine him within certain 
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thority and power of the person claiming 
such right. Code Cr. Proc. Tex. 1895, art. 
172, 


As constraint. 


Code, § 2076, enacts that the certificate 
of privy examination of a married woman 
to a deed of her land shall recite the execu- 
tion of the deed by her without constraint 
from her husband. Held, that where a cer- 
tificate of the examination was in the words 
of a statute, save that the word “restraint” 
was used, instead of “constraint,” the devia- 
tion was immaterial, inasmuch as both words 
mean “to restrain.” Edmondson v. Harris, 
2 Tenn. Ch. 427, 433. 


As detention. 


Where a marine policy provides that the 
insurer shall be linble for all loss or dam- 
age arising from the restraint and detention 
of princes, the words “restraint and deten- 
tion” are synonymous; each meaning the 
effect of a superior force bearing directly 
on the vessel. Richardson v. Maine Fire & 
Marine Ins. Co., 6 Mass, 102, 109, 4 Am. Dec. 
92. 


RESTRAINT OF COMMERCE, 


The term “restraint of commerce,” as 
used in Act July 2, 1890, c. 647, 26 Stat. 209 
IU. S. Comp. St. 1901, p. 3200], making all 
contracts in restraint of trade or commerce 
among the several states unlawful and il- 
legal, is used in its ordinary business un- 
derstanding and acceptation. Among the 
recognized meanings of the word are pro- 
hibition of action, holding or pressing back 
from action, hindrance, restriction, confine- 
ment. It is a restriction or hindrance cre- 
ated by the application of external force. 
A combination by railroad employés to pre- 
vent all the railroads of a large city engaged 
in carrying the United States mails and in 
interstate commerce from carrying freight 
and passengers, hauling cars, and securing 
the services of persons other than strikers, 
and to induce persons to leave the service of 
the road, is a combination or conspiracy in 
restraint of trade or commerce. United 
States v. Elliott (U. S.) 64 Fed. 27, 30. 


RESTRAINT OF MARRIAGE. 


A devise of land to the testator’s wife 
“so long as she shall remain my widow” 
contains no condition in restraint of mar- 
riage, within the meaning of Rev. St. 1881, 
§ 2567, providing: A devise or bequest to 
a wife, with a condition in restraint of mar- 
riage, shall stand, but the condition shall be 
void’”’—but a mere limitation, and if she 
marry, or, not marrying, die, the land goes 
to the heirs, in the absence of devise over. 
Hibbits v. Jack, 97 Ind. 570, 573, 49 Am. Rep. 


limits, but to subject him to the general au- i 478. 


RESTRAINT OF TRADE 


RESTRAINT OF TRADE. 


in Restraint of 
Par- 


See Combination 
Trade”; “General Restraint”; 
tial Restraint.” 

Agreements for as conspiracy, see Con- 
spiracy.” 
s 
“Contracts in restraint of trade” have 
been known and spoken of for hundreds of 
years, both in England and in this country; 
and the term includes all kinds of those con- 
tracts which in fact restrain or may restrain 
trade. Some of such contracts have been 
held void and unenforceable in the courts 
by reason of their restraint being unreason- 
able, while others have been held valid be- 
cause they were not of that nature. United 
States v. Trans-Missouri Freight Ass'n, 17 
Sup. Ct. 540, 554, 166 U. S. 290, 41 L. Ed. 
1007. 


Whatever combination has the direct 
and necessary effect of restricting competi- 
tion is, within the meaning of the Sherman 
act as now interpreted, a “restraint of trade.” 
The general meaning of the term is no longer 
open to inquiry. It has been passed upon 
carefully by the Supreme Court in United 
States v. Trans-Missouri Freight Ass’n, 166 
U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007, and 
in United States v. Joint Traffic Ass'n, 171 
U. S. 508, 558, 19 Sup. Ct. 25, 43 L. Ed. 259. 
United States v. Swift & Co. (U. S.) 122 Fed. 

29, 334. 


A contract in “restraint of trade“ may 
be against the use of premises for one or an- 
other particular purpose, as that no building 
thereon shall be used for the sale of alcoholic 
liquors, or as an inn, ete. Where the re- 
straint is of such a nature as concerns the 
mode of occupying or dealing with the prop- 
erty purchased in the way of business opera- 
tions, or even the omission of all business, 
or certain. kinds of business, or of the erec- 
tion or nonerection of buildings upon prop- 
erty, an agreement which is fair and valid 
in other respects is not invalid because re- 
straining the use to which the premises may 
be put. Hodge v. Sloan, 17 N. E. 335, 338, 
107 N. Y. 244, 1 Am. St. Rep. 816. 


A covenant by which the grantor agrees 
not to engage in a specified business for a 
certain length. of time is held not void as 
a contract in restraint of trade. While it is 
true that, to the extent that the contract 
prevents the grantor from carrying on a par- 
ticular trade, it deprives the community from 
any benefit it might derive from his enter- 
ing into competition, yet the business is open 
to all others, and there is little danger that 
the public will suffer harm from lack of per- 
sons to engage in a profitable industry. Such 
contracts do not create monopolies. They 
confer no special or exclusive privilege. Dia- 
mond Match Co. v. Roeber, 13 N. E. 419, 422, 
106 N. Y. 473, 60 Am. Rep. 464. 
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Laws which merely impose a tax on 
sales of merchandise are not in restraint of 
trade. Harrison v. City of Vicksburg, 11 
Miss. (3 Smedes & M.) 581, 586, 41 Am. Dec. 
633. 


“There are two principal grounds on 
which the doctrine is founded tbat a con- 
tract in restraint of trade is void as against 
public policy. One is the injury to the public 
by being deprived of the restricted purty’s 
trade; the other is the injury to the party 
himself by being precluded from pursuing 
his occupation, and thus being prevented 
from supporting himself and his family. It 
is evident that both these evils occur when 
the contract is general not to pursue one’s 
trade at ail, or not to pursue it in that part 
of the country. The country suffers the loss 
in both cases. * * But if neither of 
these evils ensues, and if the contract is 
founded on a valid consideration and a rea- 
sonable ground of benefit to the other par- 
ty, it is free from objection and may be en- 
forced.” Newell v. Meyendorff, 23 Pac. 333, 
9 Mont. 254, 8 L. R. A. 440, 18 Am. St. Rep. 
788. 


Within the rule that contracts in re- 
straint of trade are void, United States v. 
Trans-Missouri Freight Ass’n, 166 U. S. 290, 
329, 17 Sup. Ct. 540, 41 L. Ed. 1007, settles 
absolutely the proposition that contracts in 
restraint of trade must absolutely, or at 
least unreasonably, restrain trade, and that 
an agreement not to engage in business for 
a definite length of time, but within a re- 
stricted territory, entered into in aid of or 
collateral to the main sale of one’s property, 
is not included. Thus an agreement by sell- 
ers of property that they would not become 
engaged or interested in the business of 
catching or manufacturing the products of 
certain classes of fish along the Atlantic sea- 
board for a term of 20 years is not void in 
restraint of trade. Fisheries Co. v. Lennen 
(U. S.) 116 Fed. 217, 220. 


What is meant by “restraint of trade” is 
well defined by Chief Justice Savage in 
People v. Fisher (N. Y.) 14 Wend. 18, 28 
Am. Dec. 501. He says: “The mechanic is 
not obliged by law to labor for any particu- 
lar price. He may say that he will not make 
coarse boots for less than one dollar per 
pair, but he has no right to say that no other 
mechanic shall make them for less. Should 
the journeymen bakers refuse to work, un- 
less for enormous wages, which the master 
bakers could not afford to pay, and should 
they compel all journeymen in the city to 
stop work, the whole population must be 
without bread. So of journeymen tailors, or 
mechanics of any description. Such com- 
binations would be productive of derange- 
ment and confusion, which certainly must 
be injurious to trade.” 


The act declaring illegal “every contract 
or combination, in the form of a trust or 
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otherwise, in restraint of trade and com- 
merce” among the several states or with for- 
eign nations (Act July 2, 1890, c. 647, 26 Stat. 
209 [U. S. Comp. St. 1901, p. 3200]), applies 
to combinations of laborers, as well as of 
capitalists. A combination of workingmen 
to secure and compel employment of none 
but union men in a given business, which 
causes a discontinuance of labor engaged in 
the business of transporting goods and mer- 
chandise in transit from one state to an- 
other and to and from foreign countries, is 
a combination in restraint of commerce, and 
is unlawful, and as such within the prohibi- 
tion of the act of 1890. United States v. 
Workingmen’s Amalgamated Council (U. S.) 
54 Fed. 994, 996, 26 L. R. A. 158. 


“Contracts in restraint of trade are el- 
ther general or partial. Where the contract 
is unlimited as to space, it is general; where 
it is limited as to space, it is partial, although 
it may be unlimited as to time. Clark, Cont. 
p. 447. Contracts in partial restraint of 
trade, if they are reasonable and founded 
upon a legal consideration, will be enforced.” 
Thus a contract of a physician not to practice 
medicine in a certain locality is a contract in 
partial restraint of trade only, and is bind- 
ing. Webster v. Williams, 34 S. W. 537, 538, 
62 Ark. 101. 


“Contracts in general restraint of trade” 
are those contracts between individuals de 
signed to prevent competition and keep up 
the price of articles of utility. A contract 
with the object and view to suppress the 
supply and enhance the price of lumber in 
four counties of the state is a contract in 
general restraint of trade. Santa Clara Val- 
ley Mill & Lumber Co. v. Hayes, 18 Pac. 391, 
392, 76 Cal. 387, 9 Am. St. Rep. 211. 


Where it is a question as to private par- 
ties engaged in private pursuits, and not 
dealing in staple commodities of prime neces- 
sity, it is not the existence of the restriction 
of competition, but the reasonableness of 
that restriction, that is the test of the validity 
of contracts that are claimed to be in re- 
straint of trade; and contracts made for a 
lawful purpose, which are not unreasonably 
injurious to the public welfare, and which 
impose no heavier restraint upon the trade 
than the interest of the favored party re- 
quired, have been uniformly sustained, not- 
withstanding their tendency to some extent 
to check competition. Dueber Watch Case 
Mfg. Co. v. E. Howard Watch & Clock Co. 
(U. S.) 66 Fed. 637, 643, 14 C. C. A. 14. 


The action of a tobacco manufacturer 
in refusing to sell his products to a dealer, 
except at prices so exorbitant as to preclude 
the possibility of the dealers being able to 
sell such products to his customers at a profit 
to himself, unless such dealer agrees, as a 
part consideration for the sale of such prod- 
ucts at a price which will permit the dealer 
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to resell the same at a profit, that he will 
not sell or deal in the products of the com- 
petitors of the manufacturer, does not con- 
stitute a contract, combination, or conspiracy 
in restraint of trade, within the meaning of 
Interstate Commerce Act July 2, 1890, c. 647, 
26 Stat. 209 [U. S. „Comp. St. 1901, p. 3200), 
Although such manufacturer sells at a rea- 
sonable price to other dealers, Who have 
agreed not to carry the products of the manu- 
facturer’s competitors. Whitwell v. Contin- 
ental Tobacco Co., 125 Fed. 454, 456, 60 C. 
C. A. 290, 64 L. R. A 689. 


RESTRAINTS OF KINGS OR PRINOES. 


See, also, Detainment.“ 


The “restraints and detainment of all 
kings, princes, or people,” within the mean- 
ing of a clause of a marine policy in refer- 
ence to the liabilities of the parties in case 
of restraints and detainment of all kings, 
princes, or people, means the operations of 
the sovereign power by an exercise of the 
vis major in its sovereign capacity, control- 
ling or devesting for the time the dominion 
or authority of the owner over the ship, 
and not proceedings of a mere civil nature 
to enforce the private rights claimed under 
the owner for services actually rendered in 
a preservation of his property. It does not 
include the mere detention of an officer in 
admiralty proceedings. Bradlie v. Mary- 
land Ins. Co., 37 U. S. (12 Pet.) 378, 402, 9 
L. Ed. 1123. 


The words “arrest, restraint, and de- 
tainment of all kings,” in a marine policy 
insuring against arrest, restraint, and de- 
tainment of all kings, cover a loss caused 
by a vessel being unable to enter her port of 
destination by reason of a blockade, though 
she proceeds to other ports without attempt- 
ing to enter the blockaded port. Schmidt v. 
United Ins. Co. (N. Y.) 1 Johns, 249, 262, 3 
Am. Dec. 319. 


The clause in a bill of lading, excepting 
liability for damages caused by “restraint 
of princes, rulers, or people,” is held to cover 
the loss caused by a quarantine detention. 
The Bohemia (U. S.) 38 Fed. 756, 757. 


“Arrest, restraints, and detainments of 
kings, princes, or people,” within the mean- 
ing of a marine policy on a cargo of slaves 
against such arrest, restraints, and detain- 
ments, includes the issuing of a writ of 
habeas corpus by a judicial officer of a gov- 
ernment within the control of which the 
vessel is driven by stress of weather, which 
results in the slaves being taken from the 
vessel and set at liberty. Simpson v. 
Charleston Fire & Marine Ins. Co. (S. C.) 
Dud. 239, 242. 


Quarantine regulations, which interfere 
witb the charter engagements of a vessel, are 


RESTRICT 


within the clause of a charter of a vessel 
excepting liability for results caused by re- 
straints of princes, rulers, and people.” The 
Progreso (U. S.) 50 Fed. 835, 837, 2 C. Q A. 
45. 


RESTRICT. 


The word “restrict,” as used in Rev. St. 
art. 278, providing that railroad companies 
and other common carriers shall not limit or 
restrict their liability as it exists at common 
law by any general or special notice, or in 
any other manner whatever, prohibits a com- 
mon carrier from so contracting as to make 
its liability to depend on other facts than 
such as would fix its liability under the set- 
tled rules of the common law. Gulf, C. & 
S. F. Ry. Co. v. Trawick, 68 Tex. 314, 319, 4 
S. W. 567, 2 Am. St. Rep. 494. 


RESTRICTION. 


The word restriction“ is defined to 
mean limitation, or confinement within 
bounds, and, as used in the constitutional 
provision that the Supreme Court shall have 
appellate jurisdiction under such restrictions 
as may be provided, applies to the amount 
and time within which an appeal may be 
taken or a writ of error sued out. Curry v. 
Marvin, 2 Fla. 411, 415. 


“Restrictions,” as used in Act May 1. 
1852, § 1, providing that any number of nat- 
ural persons not less than five “may become 
a body corporate, with all the rights, privi- 
leges, and powers conferred by, and subject 
to all the restrictions of, this act,” does not 
mean penalties or liabilities, but simply re- 
strains or limits the powers of the associa- 
tion within the bounds of the corporate pow- 
ers prescribed in the act. Strobridge & Co. 
v. Winchell, 6 Ohio Dec. 761. 


A provision in a will that real estate, 
which had therein been devised in fee, 
should not be sold or alienated by the devi- 
sees for a certain number of years, is prop- 
erly a “restriction,” though called in the will 
a “condition.” Fowler v. Duhme, 42 N. B. 
623, 633, 143 Ind. 248. 


RESTRICTIVE COVENANT. 


A “restrictive covenant” is one running 
with the land. Terry v. Westing, 5 N. Y. 
Supp. 99, 100, 52 Hun, 610. 


RESTRICTIVE INDORSEMENT. 


A “restrictive indorsement” precludes 
the person to whom it is made from trans- 
ferring the instrument over to another, so 
as to give him a right of action either against 
the person imposing the restriction or against 
any of the preceding parties. Such an in- 
dorsement may give a bare authority to the 
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indorsee to receive the money from the in. 
dorser, as if it says, Pay the money to S. for 
my use” or use any expressions which neces- 
sarily imply that he does not mean to trans- 
fer his interest in the bill or note, but merely 
to give a power to receive the money. Drew 
v. Jacocks’ Adm’r, 6 N. C. 138. 


“Restrictive indorsement” is a term used 
to designate indorsements of negotiable pa- 
per which stop the negotiability of the pa- 
per. The term applies to indorsements on a 
bill of exchange that it be credited to the 
indorser’s account. Whether an indorsement 
be restrictive or not depends upon the inten- 
tion ef the parties as expressed. Pay to J. 
S. only;” “Pay to A. for my account;” “Pay 
the contents to my use;” “Pay the contents 
to the use of” a third person; Carry this 
bill to the credit of A.,“ a third person; Pay 
to A. B. or order for my use;” “Pay to A. 
B. for my account;” Pay the within to A. B., 
for the use of C. D.;“ Pay the money to my 
use;” “Pay the money to my servant for my 
use“ —are specimens from cases where the 
indorsements have been held restrictive. Lee 
v. Chillicothe Branch of State Bank (U. 8.) 
15 Fed. Cas. 151, 153. 


An indorsement such as “for collection“ 
or “on account of” is a restrictive indorse- 
ment. People’s Bank v. Jefferson County 
Sav. Bank, 17 South. 728, 729, 106 Ala. 524, 
54 Am. St. Rep. 59. 


An indorsement is restrictive which ei- 
ther (1) prohibits the further negotiation of 
the instrument, or (2) constitutes the indorsee 
the agent of the indorser, or (3) vests the title 
in the indorsee in trust, for or to the use 
of some other person. Hut the mere absence 
of words implying power to negotiate does 
not make an indorsement restrictive. Bates’ 
Ann. St. Ohio 1904, § 3172h; Negotiable In- 
struments Law N. D. § 36; Rev. Codes N. D. 
1899, § 1044. 


RESTRICTIVE PROVISIONS. 


The words “restrictive provisions,” as 
used in Code, § 3252, providing that no condi- 
tion or restrictive provision of a policy of 
insurance shall be valid as a defense to an 
action on the policy, unless printed in type 
of a certain size or written with pen and 
ink, are not used in a narrow or technical 
sense, but are intended to cover any clause, 
expression, or provision, included in or ap- 
pended to a policy, whereby the effect of 
the principal and essential part of the policy 
is modified, changed, restricted, or otherwise 
affected, so as to materially influence the 
rights and liabilities of the insured thereun- 
der, and to make such clause or provision 
of no effect as a defense, unless it be print- 
ed in type of the size prescribed, and there- 
fore it is of ne consequence whether the 
language used be in the form of a condi- 
tion, an agreement, or a restrictive provi- 
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sion. National Life Ass’n v. Berkeley, 34 S. 
E. 469, 97 Va. 571. 


RESULT. 


See “Direct Result.” 


The word “result” is in common use by 
all classes—the lettered, as well as the unlet- 
tered. The lettered know that the word 
means that which springs or rebounds back 
from some pre-existing thing. The unletter- 
ed know froin its daily practical application 
that it means the same thing—as the floods 
in the rivers are the result of rains or the 
melting of snow; the earth is parched as the 
result of heat and drought; a person lost 
his life as the result of a fall; a building 
fell as the result of fire. Indeed, the mean- 


ing of the word is so generally understood | 


by all classes that a person who failed to 
readily comprehend its meaning, though not 
scholar enough to express it classically, 
should be excluded froin a jury box on the 


ground of incompetency. Thus an instruc- 


tion that defendant was not liable unless the 
building fell as a result of fire was equivalent 
to a request for an instruction that defend- 
ant was not liable unless the building fell 
from fire existing previously in time to the 
fall. Trans-Atlantie Fire Ins. Co. v. Bam- 
berger (Ny.) 11 S. W. 595, 506. 


“It is necessary,“ says the court, “to 
distinguish somewhat between the term ‘re- 
sult,’ as applied to an injury, and ‘results,’ as 
applied to the proximate consequences of the 
injury.” Fisher v. Western Union Tel. Co., 
96 N. W. 545, 548, 119 Wis. 146. 


AS used in a statement that, where a 
contractor submits himself to the direction 
of his employer as to the details of the work, 
fulfilling his wishes, not merely as to the 
result, but also as to all the means by which 
that result is to be obtained, the contractor 
becomes a servant in respect to that work, 
“result” means a production or product of 
some sort, and not a service. Thus, one may 
contract to produce a house, a ship, or a 
locomotive, and such ship, house, or locomo- 
tive produced is the result; but plowing a 
field, mowing a lawn, or driving a carriage 
or horse car for one trip or many trips a day, 
is not a result, in the sense in which the 
word is used. Such acts will not result in a 
product. They are simply service. Jensen v. 
Barbour, 39 Pac. 906, 908, 15 Mont. 582. 


RESULTING POWERS. 


It is important to observe that Congress 
has often exercised, without question, pow- 
ers that are not expressly given nor ancillary 
to any single enumerated power. Powers 
thus exercised are what are called by Judge 
Story, in his Commentaries on the Constitu- 
tion, “resulting powers,” arising from the ag- 
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grecate powers of the government. He in- 
stances the right to sue and make contracts. 
Many others might be given. The oath re- 
quired by law from officers of the government 
is one. So is building a capitol or a presi- 
dential mansion, and so, also, is the Penal 
Code. It is not indispensable to the exist- 
ence of any power of the federn] government 
that it can be found specitied in the words 
of the Constitution, or to be clearly and un- 
doubtedly transferable to any specified pow- 
er. Its existence may be deduced fairly from 
one or more specified powers. It is allowable 
to group together any number of them, and 
infer from them all that the power claimed 
has been conferred. Legal Tender Cases, 79 
U. S. (12 Wall.) 457, 535, 20 L. Ed. 287. 


RESULTING TRUST. 


Resulting trusts are defined in 1 Perry, 
Trusts, § 124, as a class of trusts which re- 
sult in law from the acts of the parties, 
whether they are intended to create a trust 
or not, and they are aptly designated as re- 
sulting trusts. A resulting trust arises 
where the purchaser of an estate pays the 
purchase money and takes the title in the 
name of a third person, and also where a 
person standing in a fiduciary relation uses 
fiduciary funds to purchase the property, and 
takes the title thereto in his own name. 
Thum v. Wolstenholme, 61 Pac. 537, 540, 21 
Utah, 446; Gottstein v. Wist, 61 Pac. 715, 
718, 22 Wash. 581; Kaphan v. Toney (Tenn.) 
58 S. W. 909. 913; Gabert v. Olcott (Tex.) 23 
S. W. 985, 987, 86 Tex. 121 (citing 1 Perry, 
Trusts, § 24); Hodgson v. Fowler, 43 Pac. 
462, 463, 7 Colo. App. 378; Pollard v. Me- 
Kenney (Neb.) 96 N. W. 679, 681. 


A resulting trust is defined by Pomeroy 
to be such as arises when the legal estate is 
disposed of or acquired, not fraudulently or in 
the violation of any fiduciary duty, but the 
intent and theory of equity appears or is as- 
sumed from the terms of the disposition, or 
from the accompanying facts and cireumstan- 
ces, that the beneticial interest is not to go 
with the legal title. In such a case a trust 
results in favor of the person for whom the 
equitable interest is thus assumed to have 
been intended, and which equity declares to 
be the real owner. Sanders v. Steele, 26 
South. 882, 885, 124 Ala. 415 (citing Lee v. 
Browder, 51 Ala. 288; Lehman v. Lewis, 62 
Ala. 129; O’Bear Jewelry Co. v. Volfer, 106 
Ala. 205, 17 South. 525, 28 L. R. A. 707, 54 
Am. St. Rep. 31); Lewis v. Lindley, 48 Pac. 
765, 771, 19 Mont. 422; Springer v. Young, 12 
Pac. 400, 402, 14 Or. 280; Tenney v. Simpson, 
15 Pac. 187, 196, 37 Kan. 353. 


A resulting trust is a trust that the 
courts presume to arise out of the transaction 
of parties, as, if one man pays the purchase 
money for an estate, and the deed is taken 
in the name of another, courts presume in 
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such a case that the trust is intended for the: tion of husband or parent to the grantee, so 


person who pays the money. Burks v. Burks, 
66 Tenn. (7 Baxt.) 353, 356; Malin v. Malin 
(N. Y.) 1 Wend. 625, 649; Keller v. Kunkel, 
46 Md. 565, 569, 570; Bates v. Kelly, 80 Ala. 
142, 145; Tiedemann v. Imperial Fertilizer Co., 
34 S. E. 999, 1000, 109 Ga. 661. 


Resulting trusts arise by construction of 
law and the acts of the parties, based on 
confidence, which equity will enforce. Run- 
nels v. Jackson, 2 Miss. (1 How.) 358, 360. 


A resulting trust is a purely equitable 


interest, and may be destroyed and cut off. 


as against all bona fide purchasers or mort- 
gagees from the trustee for a valuable con- 
sideration and without notice. Murphy v. 
Clayton, 45 Pac. 267, 269, 113 Cal. 153. 


A resulting trust is raised only from 
fraud in obtaining title, or from payment of 
the purchase money when the title is ac- 
quired. Brower v. Brower, 17 Montg. Co. 
Rep’r (Pa.) 39, 42; Bickel’s Appeal, 86 Pa. 
204, 211 (citing Barnet v. Gougherty, 32 Pa. 
[8 Casey] 371); Watson v. Watson Pa.) 47 
Atl. 1096, 1100. 


When the evidence shows the payment 
of the purchase money by one, and the con- 
veyance of the title thereby purchased to 
another, between parties who are strangers to 
each other, the law so construes these two 
facts as to make them constitute a resulting 
trust. If the legal title is taken in the 
name of the wife, such implication does not 
arise; it being the presumption that the 
same was intended as an advancement. Such 
presumption may, however, be rebutted by 
parol testimony, if the same is clear and sat- 
isfactory. Dorman v. Dorman, 58 N. E. 235, 
236, 187 III. 154, 79 Am. St. Rep. 210; Malin 
v. Malin (N. I.) 1 Wend. 625, 649. 


There is a resulting trust where one buys 
property and pays the purchase money with 
his own funds, and has the title placed in 
the name of another, in favor of him who 
has so paid the purchase money, and he is 
regarded as the actual owner of the property 
bought. Such a trust is a mere creature of 
equity, founded on presumptive intention, and 
designed to carry that intention into effect. 
If it is not the intention that the estate shall 
vest in him who pays the purchase price, 
then no resulting trust in his favor attaches 
to the property, and there may be a result- 
ing trust as to a part of the property, or a 
part of the interest therein, and not as to 
the residue, according to the intent existing 
in each particular case. Cook v. Patrick, 26 
N. E. 658, 659, 135 III. 499, 11 L. R. A. 573. 


Whenever the purchase money for land 
is paid by one person, and the conveyance 
is to another, or whenever the consideration 
for the conveyance, if other than money, 
moves from a person who is not the grantee, 
the law, unless the person stands in the rela- 


that the conveyance may be presumed to be 
an advancement, raises an implied trust, 
ordinarily termed a “resulting trust,” in fa- 
vor of him who pays the purchase money, or 
from whom the consideration proceeds. The 
principle on which the rule is based is that 
the beneficial estate follows the considera- 
tion, and attaches to the person from whom 
it comes. The principle itself is founded in 
the natural presumption that he who sup- 
plies the purchase money or other consider- 
ation intends the purchase for his own ben- 
efit, and not for the benefit of a stranger, and 
that the conveyance is taken to the grantee 
as a matter of convenience to the purchaser. 
Aborn v. Searles, 27 Atl. 796, 18 R. I. 357. 


‘The resulting trust not within the stat- 
ute of frauds, and which may be shown with- 
out writing, is when the purchase is made 
with the proper moneys of the cestui que 
trust, and the deed not taken in his name. 
The trust results from the original transac- 
tion at the time it takes place, and at no 
other time, and is founded on the actual pay- 
ment of money, and on no other ground.” 
Woodside v. Hewel, 42 Pac. 152, 153, 109 Cal. 
481. 


Where two persons together advance the 
price, and title is taken in the name of one 
of them, a trust results in favor of the other 
to such proportion of the property as is equal 
to the proportion of the consideration con- 
tributed. The trust must arise, if at all, at 
the time of the execution of the conveyance, 
and when the legal title vests in the grantee. 
It is not created by contract, but by impli- 
cation of law apart from the contract. 
When the two facts, to wit, payment of the 
purchase money by one, and conveyance of 
‘the title thereby purchased to another, are 
found to exist, then the law so construes 
these two facts as to make them constitute 
a resulting trust, and for this reason such a 
trust is said to arise by operation of law. 
Van Buskirk v. Van Buskirk, 35 N. E. 383, 
384. 148 III. 9. 


A resulting trust is such a one as arises 
where the legal estate in property is trans- 
ferred or conveyed, but it is inferred from the 
terms of the disposition, or from the accom- 
panying facts and circumstances, that the 
beneficial interest is not to pass to, or be 
enjoyed with, the legal title. Familiar ex- 
amples of this character of trust are cases 
where property is conveyed by will or deed 
upon trusts, but no trusts are in fact de- 
clared, or where the trust, although in fact 
declared, has failed, or, where attempted to 
be declared, the declaration of trust is so 
imperfect that it cannot be carricd into 
effect. Another example of a resulting trust 
occurs where a conveyance is made to A., the 
price or consideration being paid by B., 
whereupon, according to well-settled princi- 
ples in equity, A. takes the title in trust for 
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B. Fulton v. Jansen, 34 Pac. 831, 332, 99 
Cal. 587; Williams v. Williams, 78 N. W. 792, 
793. 108 Iowa, 91. 


A resulting trust does not arise out of 
the contract of the parties, but it is an im- 
plication of law from the existence of facts 
necessary to sustain the implication. It can- 
not be created by contract, but exists, if at 
all, independent of any contract. Monson v. 
Hutchin, 62 N. E. 788, 194 Il. 431. 


It is well settled that, when one person 
becomes invested with the title to real prop- 
¿erty under circumstances which in equity 
obligate him to hold the title and to exercise 
his ownership for the benefit of another, a 
trust arises in favor of the latter person, 
commensurate with his interest in the sub- 
ject-matter. Such trusts are known as im- 
plied or resulting trusts, and are not prohib- 
ited by statute. Western Union Tel. Co, v. 
Shepard, 62 N. E. 154, 157, 169 N. Y. 170, 58 
L. R. A. 115. 


Resulting trusts have been considered, 
since the decision of Lord Hardwicke in 
Lloyd v. Spillet, 2 Atk. 148, to fall naturally 
within one of three classes, and the distinc- 
tion has frequently been recognized by our 
courts. One class arises when title to lands 
purchased in whole or in part with the mon- 
ey of another is taken in the name of another. 
Another class of such trusts arises when a 
trust is declared in respect to a portion of 
the title to lands, and nothing is declared 
with respect to the other portion. The re- 
maining class is that where title to lands is 
acquired by fraud. Aller v. Crouter, 54 Atl. 
426, 429, 64 N. J. Eq. 381. 


A trust may arise in different ways. If 
one uses the funds of another for the pur- 
chase of property, taking title thereto in his 
own name, as a general rule it will be held 
that the purchaser holds the property thus 
acquired in trust for the benefit of the owner 
of the funds. Such is known as a resulting 
trust, which is sometimes spoken of as an 
equitable lien; and, while it is, the lien ex- 
tends no further than the property acquired 
with the money of the other. G. Ober & 
Sons Co. y. Cochran, 45 S. E. 382, 386, 118 
Ga. 396. 


A resulting trust rests on presumed inten- 
tion, and is founded on the equitable princi- 
ple that the beneficial ownership follows the 
consideration. The trust results to the party 
from whom the consideration moves, before 
or at the time of the purchase or of the mak- 
ing of the conveyance. Generally, in the 
absence of circumstances showing any con- 
trary intention, a trust arises whenever the 
purchase money of land is paid by one per- 
son, and the title taken in the name of an- 
other, whether the purchase is made by an 
advancer of the purchase money personally 
or by the grantee. Though a resulting trust 
arises where an agent, on a parel undertak- 
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ing, purchases land for the benefit, and pays 
for it with the money, of his principal, and 
takes a deed for it in his own name, if, nev- 
ertheless, in such case, the agent pays his 
money for the land, not having any funds of 
the principal in hand, and not as a loan, a 
trust is not created, notwithstanding the 
principal may subsequently reimburse the 
agent for the amount expended. The foun- 
dation of a resulting trust being the payment 
of the consideration price by the person 
claiming to be the beneficial owner, if the 
party who sets it up has made no payment, 
he cannot show by parol evidence that the 
purchase was made on his account. There 
must be in the transaction something more 
than the breach of a parol agreement. In 
order to constitute a resulting trust arising 
from the fact that the purchase money of 
land is paid by one person, and the title tak- 
en in the name of another, payment in money 
is not essential, but it may be made in labor, 
property, securities, credit, or anything of 
value. The mode, time, and form in which 
the consideration was rendered are imma- 
terial, provided they are in pursuance of a 
contract of purchase. Bibb v. Hunter, 79 
Ala. 351, 356. 


Express trust distinguished. 
See, also, “Express Trust.” 


A resulting trust is a trust which is 
raised or created by the act or construction 
of law. It differs from an express trust, 
which is a trust created by act of the par- 
ties. Lovett v. Taylor, 34 Atl. 896, 899, 54 
N. J. Eq. 311. 


A resulting trust does not arise out of 
the contract of the parties, but is an impli- 
cation of law from the existence of facts 
necessary to justify the implication. It can- 
not be created by contract, but exists, if at 
all, independent of any contract. Monson v. 
Hutchin, 62 N. E. 788, 194 III. 431. 


As extending to part of tract. 


Where one furnishes only a part of the 
amount paid for realty taken in the name of 
another, no trust arises, unless his part is 
some definite portion of the whole, and is 
paid for some aliquot part thereof; and there 
must be no uncertainty as to the proportion 
of the property to which the trust extends. 
O’Donnell v. White, 29 Atl. 769, 770, 18 R. 
I. 659. 


As founded on presumed intention. 


The doctrine of resulting trust from pay- 
ment of the consideration money has its ori- 
gin in the natural presumption that he who 
supplies the money means the purchase to be 
for his benefit, rather than that of another. 
It is founded upon a presumed intention of 
the parties. A trust is never presumed or 
implied unless, taking all the circumstances, 
that is a fair and reasonable interpretation 
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of the acts of the parties. Klamp v. Klamp, 
70 N. W. 525, 527, 51 Neb. 17 (citing 2 Story, 
Kg. Jur. § 1195). 


A resulting trust arises in favor of one 
who pays the purchase money of an estate 
and takes title in the name of another, be- 
cause of the presumption that he who pays 
for a thing intends a beneficial interest there- 
in for himself. But this presumption can- 
not arise when a contrary intent appears, 
since it is based on absence of evidence of 
such intent. Manning v. Screven, 44 S. E. 
22, 24, 56 S. C. 78 


A resulting trust has its origin solely in 
the facts that the purchase money of land 
is paid or advanced by one person at the 
time of the purchase, and the title is taken 
in the name of the other. It is founded on 
the presumption that he who pays the pur- 
chase’ money intends to become the owner of 
the land, and therefore presupposes the au- 
thorized use of the money of him who as- 
serts the trust, and is implied independently 
of any fraud, or ef any fiduciary relation 
between the person who pays the money, 
and him in whose name the title is taken, 
although the mere existence of such a rela- 
tion will not prevent the implication of such 
a trust. Long v. King, 23 South. 534, 535, 
117 Ala. 423. 


A resulting trust, though by no means 
an express one, because not declared in the 
deed out of which it arises, rests upon a pre- 
sumed intention, from which results the rule 
that the purchase money must have been 
paid at the time of the purchase, whereas a 
constructive trust is supported by no such 
presumption. Robinson v. Pierce, 24 South. 
984, 991, 118 Ala. 273, 45 L. R. A. 66, 72 Am. 
St. Rep. 160. 


A resulting trust is one which is pre- 
sumed to exist, owing to a supposed intention 
of the parties to create a trust. The books 
sometimes say that the law presuines an in- 
tention, but this is a legal fiction, and the 
real foundation of the resulting trust is the 
natural equity springing into life through 
fraudulent or inequitable advantages obtain- 
ed by means of agreement, express or im- 
plied. Kayser v. Maugham, 6 Pac. 803, SUu, 
8 Colo. 232. 


Trusts resulting from the operation or 
construction of law are divided into two 
classes: First, those which are said to result 
by operation or presumption of law from 
certain acts or relations of parties from 
which an {intention to create a trust is sup- 
posed to exist, and which are called result- 
ing or presumptive trusts; second, those 
which exist by construction of law alone, 
without any actual or supposed intention 
that a trust should be created, but merely 
to assert the rights of parties or batHe fraud. 
Williams v. Williams, 78 N. W. 792, 793, 108 
Iowa, 91. 
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As arising at time ef purchase. 


A trust is ordinarily presumed to result 
in favor of one paying the purchase money 
for land, as against the grantee named in the 
deed. In re Davis (U. S.) 112 Fed. 129, 130. 


A resulting trust must arise, if at all, 
at the time of the execution of the convey- 
ance. Dick v. Dick, 50 N. E. Moy 172 
III. 578. 


A resulting trust must grow out of the 
facts existing at the time of the conveyance, 
and cannot grow out of a mere parol agree- 
ment that the purchase will be for the bene- 
fit of another. Hunt v. Friedman, t3 Cal. 
510, 513. 


The payment of the purchase money at 
the time title is obtained will create a result- 
ing trust, but neither a promise to pay nor 
after payment is sufficient. Motherwell v. 
Taylor, 10 Pac. 304, 305, 2 Idahe (Hasb.) 254. 


A resulting trust arises by operation of 
law from contemporaneous circumstances 
which give the legal and equitable titles dii- 
ferent directions. It must therefore arise at 
the instant the deed is taken and the legal 
title is vested in the grantee, and the situa- 
tion of the transaction when the title passes 
is to be looked to. and not the situation pre- 
ceding or following that time. Whitley v. 
Ogle, 20 Atl. 284, 285, 47 N. J. Eq. (2 Dick.) 


67. 


A resulting trust arises where one of 
two parties advances the purchase money 
for land, and the other takes the title, and 
it must arise at the time when the convey- 
ance is executed. Ellis v. Hill, 44 N. E. 858, 
859, 162 III. 557. 


A resulting trust does not arise in favor 
of one furnishing money for the purchase of 
property, the title to which is taken in the 
name of another, unless such payments are 
coincident with the purchase and the deed. 
The trust, if at all, must arise from the cir- 
cumstances and state of the parties as they 
existed at the time the title was acquired, 
and the money was appropriated and used in 
the purchase thereof. Money furnished for 
the purpose of making payments on lands 
theretofore acquired under a contract cannot 
create a resulting trust in favor of the person 
so loaning the money. Neither can a result- 
ing trust arise in real estate by reason of the 
fact that money is loaned or used for the 
erection of buildings on the property. There- 
fore, if a corporation loans money to one of 
its officers to be used in paying for land 
previously purchased by him, and for the 
erection of buildings thereon for the use of 
the corporation in its business, no resulting 
trust in the property is created in favor of 
the corporation. Pain v. Farson, 53 N. E. 
579, 582, 179 III. 180. 


A resulting trust in favor of a purchaser 
can only arise where the party claiming the 
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benefit of the trust has furnished the consid- 
eration money, or some aliquot part thereof, 
as part of the original transaction, and he 
must have occupied such position then as to 
entitle him to be substituted for the grantee. 
Pickler v. Pickler, 54 N. E. 311, 312, 180 III. 
168. 


There is no resulting trust in favor of 
the wife in land purchased by the husband 
on his credit, though part of the purchase 
price was paid with money subsequently 
borrowed from her. Woodside v. Hewel, 42 
Pac. 152, 153, 109 Cal. 481. 


Where one person purchases real prop- 
erty, and takes in his own name a convey- 
ance of the legal title, when the purchase 
money or consideration is paid by another, a 
trust Immediately arises in favor of him who 
paid the purchase price, constituting him the 
beneficiary, and the holder of the legal title 
the trustee. Chambers v. Emery, 45 Pac. 
192, 194, 13 Utah, 374. 


Where the president and cashier of the 
bank voluntarily converted the funds and as- 
sets of the bank, and invested them in mill 
machinery, fixtures, real estate, and appur- 
tenances of a corporation of which they were 
at the time the president and secretary, such 
corporation holds such property impressed 
_ With a trust in favor of the bank to the ex- 
tent of the bank funds and assets that can 
be traced into such corporate property, un- 
less such corporation can show that it ac- 
quired such funds and assets in good faith 
and for a valuable consideration. Farmers’ 
& Traders’ Bank v. Kimball Milling Co., 
47 N. W. 402, 403, 1 S. D. 388, 36 Am. St. 
Rep. 739. ' 


A resulting trust is raised only from 
fraud in obtaining the title, or from payment 
of the purchase money when the title is ac- 
quired. Stafford v. Wheeler, 93 Pa. 462. 
467, 468 (citing Barnet v. Dougherty, 32 Pa. 
[8 Casey] 371, 372). 


A resulting trust is raised only from 
fraud in obtaining the title, or from payment 
of the purchase money when the title is ac- 
quired. Payment of the purchase money 
subsequently is not sufficient. McCloskey v. 
McCloskey, 55 Atl. 180, 181, 205 Pa. 491. 


A resulting trust must arise at the time 
of the execution of the conveyance. It re 
sults from the original transaction at the 
time it takes place, and at no other time, and 
it is founded on the actual payment of mon- 
ey, and on no other ground. McDevitt v. 
Frantz, 85 Va. 740, 751, 8 S. E. 642. 


A resulting trust in lands depends on the 
fact that the money of the person claiming a 
trust was used in the purchase, and it can- 
not be raised by any future payment or 
tender. The trust results from the original 
transaction at the time it takes place, and at 
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no other time. Three plaintiffs entered into 
an agreement with the defendant that the 
four should buy certain lands in equal shares. 
The defendant took a bond for a deed secur- 
ing two-fifths to himself, and one-ltifth to 
each of the plaintiffs, but it did not appear 
that the money to buy the land was contrib- 
uted equally. The plaintiffs sought a decree 
that defendant held one-twentieth in trust 
for each of the plaintiffs. Held, that there 
was no trust. Bailey v. Hemenway, 17 N. 
E. 551, 645, 147 Mass. 326. 


Right to pursue trust fund. 


Where a trustee invests trust funds held 
by him in a fiduciary capacity in land or 
other property, and takes the title in his own 
name or in the name of a stranger, with 
notice of the trust, so long as such funds can 
be identified by being traced into specific 
property the cestui que trust can claim the 
entire property, if paid for exclusively with 
his money, or be can assert an equity to re- 
imbursement pro tanto for his moneys so 
misapplied by the trustee. ‘Lhough often 
clussitied in the books as a resulting trust, 
such a designation is not technically or 
strictly accurate. It is a trust implied or 
created by law, originating in the right to 
pursue a trust fund into a new investment in 
violation of the duties of the trustee. Wha- 
ley v. Whaley, 71 Ala. 159, 161. 


A resulting trust is created by operation 
of law, and only because of being created by 
operation of law does it constitute an ex- 
ception to the rule that a trust in land can- 
not be created or declared except in writing. 
A very common case of a resulting trust is 
where one holding a fund under an express 
trust, either with the duty of holding the 
fund intact, or with power of discretionary 
investment, invests the trust fund in his own 
name; and the law raises a resulting trust 
in the acquired property because of the own- 
ership of the fund, notwithstanding it was 
originally held under an express trust. 
Withnell v. Withnell (Neb.) 96 N. W. 221, 
224. 


As arising from voluntary conveyance. 


A voluntary conveyance cannot be held 
to create a resulting trust for the grantor. 
Benson v. Dempster, 55 N. E. 651, 654, 183 
III. 297 (citing Stevenson v. Crapnell, 114 IN. 
19, 28 N. E. 379). 


RESUME. 


The word “resume,” as used in reference 
to the act of taking by the public of a road 
from its owners being a resumption, is used 
as an allusion to one of the rules of public 
right to take private property, whether held 
in fee or otherwise. and not as a suggestion 
that the owner's title is exceptionally de 
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feasible. In re Opinion of the Justices, 33 
AtL 1076, 1080, 66 N. H. 629. 


Resume work,” as used in Rev. St. U. 
S. § 2324 [U. S. Comp. St. 1901, p. 1426], 
providing that mining claims shall be open 
to relocation after the expiration of a certain 
time if the locator has not resumed work on 
the claim before such location, means to ac- 
tually begin work anew, with the bona fide 
intention of prosecuting such work. McCor- 
mick v. Baldwin, 37 Pac. 903, 904, 104 Cal. 
227. 


„Resume,“ as used in a statute requir- 
ing proof, as a condition precedent to the 
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appointment of a receiver, that an insolvent 


corporation will not be able to resume its 
business with safety to the public and ad- 
vantage to its stockholders within a short 
time, predicates some interruption to the in- 
solvent’s business, but it does not contem- 
plate an entire suspension of all its workings. 
Ft. Wayne Electric Corp. v. Franklin Elec- 
tric Light Co., 41 Atl. 217, 219, 57 N. J. Eq. 
16. 


RESURVEY. 


“Resurvey” means to survey again, and 
applies to land which has been surveyed 
once. Trudeau v. Town of Sheldon, 20 Atl. 
161, 163, 62 Vt. 198. 


As relocate. 


“Resurvey,” as used in Rev. Laws, 3 
2920, providing that, if the terminations and 
boundaries of a highway cannot be ascer- 
tained, the selectmen may resurvey the high- 
way, means to relocate it, and the lines may 
be where originally located, or may be else- 
where. To say that the word “resurvey” 
means nothing more than to locate the lines 
of the boundaries in their original location 
is to give the word too narrow a construc 
tion. Culver v. Town of Fair Haven, 31 Atl. 
143, 144, 67 Vt. 163. 


RETAIL. 


House for, see House for Retailing Spir- 
ituous Liquors.” 


The word retail“ means to sell in small 
quantities, and not in gross. State v. Cas- 
sty (S. O.) 1 Rich. Law, 90, 91; State v. 
Lowenhaught, 79 Tenn. (11 Lea) 13, 14; 
Bridges v. State, 37 Ark. 224, 225; Koenig 
v. State (Tex.) 26 S. W. 835, 839, 47 Am. 
St. Rep. 35; McArthur v. State, 69 Ga. 444, 
445; State v. Hawkins, 91 N. C. 626, 627; 
Harris v. Intendant and Council of Living- 
Kon, 28 Ala. 577, 579. 


“Retail,” as used in Act Sept. 18, 1885, 
Permitting the manufacture and sale of do- 
mestie wines or cider, but providing that 
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such wines and cider shall not be sold in 
barrooms by retail, means the sale of such 
liquor in quantities less than one quart. 
Beiser v. State, 4 S. E. 257, 258, 79 Ga. 326. 


Selling, bartering, or loaning liquors in 
quantities of less than five gallons shall be 
deemed retailing. Ky. St. 1903, § 4199. 


Division of larger quantities. 


A sale of 10 gallons of whisky drawn 
from a cask containing a much larger quan- 
tity was a sale at retail, and not at whole- 
sale. A sale in such quantity according to 
the common and popular import of the 
term wholesale is not a sale at wholesale. 
The sale here involves the idea of breaking 
up, dividing, and parceling out the goods 
which are held by the seller in large par- 
cels or packages, in which he has purchased, 
and excludes the idea of selling a thing 
whole and unbroken. Tripp v. Hennessy, 10 
R. I. 129, 131. 


The term “retail liquor bills,” in Sess. 
Laws 1850, e. 139, § 5, providing that no 
suit for retail liquor bills shall be enter- 
tained by any courts of this state, includes 
a bill incurred for spirituous liquors in six 
or ten gallon kegs, consisting of brandy, 
gin, etc., and all amounting to the sum of 
only $62. The term wholesale“ implies 
the selling in unbroken parcels, as by the bar- 
rel, pipe, or cask; while the term “retail” 
implies the cutting or dividing up of such 
pieces, parcels, or casks into smaller quanti- 
ties, and selling to customers in such manner. 
Gorsuth v. Butterfield, 2 Wis. 237, 243. 


Sale for profit. 


„Retail“ means to dispose of in small 
quantities, either for or without a consid- 
eration, and may be a distribution of a 
whole into parcels. Markle v. Town of 
Akron, 14 Ohio, 586, 592. 


To constitute the offense of carrying on 
the business of a retail liquor dealer with- 
out having paid the special tax, the ac- 
cused must have procured the liquor sold 
with intent to retail it, or, having it on 
hand, formed the intent to retail it, and 
carried out that intent by one or more acts. 
It is not enough that, having the liquor on 
hand for his own use, he let others have it 
as a matter of kindness or liberal feeling, 
although he took money from them for the 
accommodation. United States v. Bonham 
(U. S.) 31 Fed. 808, 809. 


Sales to club members. 


“Sale by retail” means sale to any mem- 
ber of the general public when they come 
to buy, and is so used in laws of New York 
requiring a license for the sale of liquor by 
retail, and does not apply to sales to mem- 
bers of a club. People v. Platt, 36 N. X. 
Supp. 531, 536, 92 Hun, 349, 
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The clubroom of a German turnverein, 
maintained in connection with a hall for the 
usual purposes of such a society, and equip- 
ped with periodicals, billiard tables, and 
card tables for the free use of members 
and their guests, where intoxicants are 
furnished, without profit, to members only, 
fox fees which are turned into the general 
fund and used to keep up the stock of liq- 
uors, is not a “house for retailing spiritu- 
ous liquors,” within Pen. Code, art. 355, 
prohibiting card playing in such a place. 
Koenig v. State, 26 S. W. 835. 837, 33 Tex. 
Cr. R. 367, 47 Am. St. Rep. 35. 


Sale of original package. 


Under Laws 1886, c. 272, forbidding 
any person, unless a registered pharmacist, 
to conduct a store for retailing, dispensing, 
or compounding medicines or poisons, the 
word “retailing?” does not necessarily in- 
volve the opening of the ultimate original 
package and dividing its contents, in con- 
nection with the ordinary dispensing and 
compounding of medicines. The word dif- 
fers radically in meaning from “dispensing 
and compounding.” To retail is differentiat- 
ed from to wholesale, and the selling of one 
bottle is a clear sale at retail, and it makes 
no difference that it is in the original pack- 
age. People v. Abraham, 44 N. Y. Supp. 
1077, 1079, 16 App. Div. 58. 


Single sale. 


“Retail spirituous liquors,” as used in 
Acts 1801 (2 Faust, 400), making those who 
“retail spirituous liquors” without a license 
subject to a penalty of $100, means to vend 
liquor in small quantities for gain. A single 
act of selling may constitute a violation of 
the statute. State v. Mooty (S. C.) 8 Hill, 
187, 189. f 


RETAIL DEALER. 


A sugar planter who keeps a store on 
his plantation is a retail dealer, where, 
though the bulk of the sales are made to 
employés on the plantation, yet other per- 
sons are not forbidden to purchase from the 
store, and is liable to pay a license under 
Act 4 Ex. Sess. 1881, imposing a license on 
every business of selling at retail. Thibaut 
v. Dymond, 37 La. Ann. 902, 903. 


Vegetable dealer. 


A vegetable dealer in the markets un- 
doubtedly conducts a “business of selling 
at retail,” within the license act of 1881, 
imposing a license upon every business of 
selling at retail. State v. Cendo, 38 La. 
Ann. 828, 829. 


RETAIL LIQUOR DEALER. 


A retail dealer in spirituous liquors is 
ene who sells by small quantities, to suit 
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customers, liquors which are bought in lar- 
ger amounts generally. Webb v. State, 79 
Tenn. (11 Lea) 662, 665; State v. Lowen- 
haught, 79 Tenn. (11 Lea) 13, 14. 


The term “retail liquor dealer,” within 
the meaning of Rev. St. U. S. 55 3242, 3244 
[U. S. Comp. St. 1901, pp. 2094, 2096], re- 
quiring the payment of a special tax by 
every one who carries on the business of a 
retail liquor dealer, and declaring that every 
person who sells or offers for sale foreign 
or domestic spirits or wines in quantities 
less than five wine gallons at the same time 
shall be regarded as a retail dealer in liq- 
uors, does not apply to one selling an oc- 
casional drink of spirits out of a bottle at 
a place outside a barroom, without intend- 
ing to defraud the national revenues. 
United States v. Jackson (U. S.) 26 Fed. Cas. 
556. 


Under the express provisions. of Acts 
1897, p. 253, a wholesale dealer in liquors, 
within the meaning of the term as used in 
such statute relating to the licensing of liq- 
uor dealers, includes any person whe sells 
in quantities of five gallons or more; a re- 
tail dealer being one who sells to consumers 
in quantities less than five gallons at a time. 
Daniels v. State, 50 N. E. 74, 79, 150 Ind. 
348. 


A retail dealer in spirituous liquors is 
one who sells to persons or customers for 
purposes of consumption. The distinction 
between wholesale and retail dealers does 
not depend on the quantity sold by either. 
State v. Tarver, 79 Tenn. (11 Lea) 658, 660. 


“Retail dealer,” as used in the Code, 
imposing a tax on those who sell goods and 
liquors at retail, means any one who sells 
goods in small quantities directly to the 
consumer, and would include a planter or 
farmer who sold only to his employés. Thi- 
baut v. Kearney, 12 South. 139, 140, 45 La. 
Ann. 149, 18 L. R. A. 596. 


A retail liquor dealer is defined as one 
who sells in less quantities than a quart (4 
Revenue Act, § 112), but one act of selling 
does not constitute engaging in or carrying on 
the business, unless an intention to do 80 
is concurrent with the selling. Bryant v. 
State, 46 Ala. 302, 303. 


The term retail liquor denler,” within 
the meaning of a statute prohibiting the 
business of retailing spirituous liquors with- 
out a revenue license, was construed to in- 
clude a person who on a few occasions sold 
case whisky in quantities less than a quart. 
Lemons v. State, 50 Ala. 130, 132. 


Retail dealers of spirituous and intox!- 
cating liquors and brewed, malt, and fer- 
mented liquors shall be held and deemed to 
include all persons who sell any of such liq- 
uors by the drink, and in quantities of three 
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gallons or less, or one dozen quart bottles! ing expenses. People v. Soule, 41 N. W. 908, 


or less, at any one time, to any one person. 
Comp. Laws Mich. 1897, § 5380. 


A “retail liquor dealer.“ as used in the 
act relating to licenses for the sale of liquor, 
means one dealing in malt, spirituous, or 
vinous liquors in quantities of not more than 
47% gallons to any one person at any one 
time. Comp. Laws N. M. 1897, § 4134. 


Social clubs. 


Under Act March 1, 1879, e. 125, $ 1, 
20 Stat. 333 [U. S. Comp. St. 1901, p. 2101], 
defining a retail dealer in malt liquors to be 
one who sells or offers for sale in less quan- 
tities than five gallons at one time, but who 
does not deal in spirituous liquors, an in- 
corporated beneficial association which sells 
as such to its members, for five cents each, 
tickets entitling the holder to a glass of 
beer or other refreshment, or to partici- 
pate in some amusement, at his option, who 
upon presentation of the ticket, or any 
number he may so see fit to purchase, ob- 
tains from the association beer therefor, 
which beer is the property of the corpora: 
tion, as such, is a retail dealer in malt liq- 
uors, withir the statute. United States v. 
Giller (U. S.) 54 Fed. 656. 


A club or association of persons, not 
incorporated. combining together to promote 
social and literary objects, which bought 
lager beer at wholesale, permitting the mem- 
bers to take beer at the rooms of the 
club on giving as many checks as they re- 
ceived glasses of beer, which checks cost 
five cents each—the price being intended to 
cover the cost of the beer, though there was 
sometimes a small profit—was a “retail 
dealer in malt liquors,” within the meaning 
of the law of the United States requiring 
such dealers to be licensed. United States 
v. Wittig (U. S.) 28 Fed. Cas. 744, 745. 


Acts 1881, e. 149, § 4, authorizing a tax- 
ation of retail liquor dealers, does not include 
a social club maintaining a library, giving 
musical entertainments, and furnishing 
meals for its members, which keeps a small 
stock of liquors; the members paying for 
each drink as it is taken, but no profit being 
made on such sales. Tennessee Club of 
Memphis v. Dwyer, 79 Tenn. (11 Lea) 452, 
461, 47 Am. Rep. 298. 


„Retail dealers,” as used in Pub. Acts 
1887, No. 313, $ 2, providing that retail deal- 
ers include all persons who sell liquors by 
the drink and in quantities of three gallons 
or less, or one dozen quart bottles or less, at 
any one time, to any person or persons, in- 
cludes a club which distributes liquors among 
its members, receiving pay for them as they 
are distributed by the glass, the proceeds 
going into the treasury of the club, to be 
used tn purchasing other Nquors or in pay- 


909, 74 Mich. 250, 2 L. R. A. 494. 


A social club, composed of members who 
have no proprietary interest in the assets, 
which provides a reading room, restaurant, 
barroom, library, billiard rooms, and sitting 
rooms for its members, the expenses of which 
are defrayed by annual dues from each mem- 
ber, and by payments made by the mem- 
bers for food and drinks, is not engaged in 
the business of a retail liquor dealer, within 
section 11 of the Loulsiana license tax law, 
imposing a tax on such business. State v. 
Boston Club, 12 South. 895, 45 La. Ann. 585, 
20 L. R. A. 185. 


A social club, not organized for the pur- 
pose of evading the liquor laws, but which 
furnishes its members with liquors and re- 
freshments without profit to itself, is not a 
retail liquor dealer, within the statute im- 
posing a license tax on all persons dealing in. 
selling, or disposing of intoxicating liquors 
by retail. Barden v. Montana Club, 10 Mont. 
330, 25 Pac. 1042, 11 L. R A. 593, 24 Am. 
St. Rep. 27. 


RETAILER. 


A retailer is one who sells goods in small 
quantities or parcels, and includes a person 
engaged in the sale of lumber. Campbell v. 
City of Anthony, 20 Pac. 492, 493, 40 Kan. 
652. 


Bouvier defines a retailer of merchandise 
as one who deals in merchandise in smaller 
quantities than he buys, generally with a 
view to profit. State v. Lowenhaught, 79 
Tenn. (11 Lea) 18, 14. 


Three classes of persons are retailers, 
within the menning of the liquor law, as 
shown by Code, § 1058: First, one who sells 
spirituous or vinous liquors in quantities of 
less than a quart; second, a person who sells 
such liquor by the quart to a person of known 
intemperate habits; third, those who sell in 
any quantities to be drunk on or about the 
place. Elam v. State, 25 Ala. 53, 55. 


Under Act July 28, 1831, authorizing the 
corporation of the city of Washington to pro- 
vide for licensing, taxing, and regulating auc- 
tions, retailers, ordinaries, and taverns, hack- 
ney carriages, etc., the keeper of a woodyard 
in a city is a retailer. Washington v. Casa- 
nave (U. S.) 29 Fed. Cas. 343, 344. 


As importing sale. 


To retail is to sell in small quantities. 
To retail to any particular individual is to 
sell to him in a small quantity. An indict- 
ment charging a person with being a retailer 
of spirituous liquors to a certain person char- 
ges a sale of spirituous liquors to such per- 
son. Commonwealth v. Kimball, 48 Mass. 
(T Mete.) 304, 308. 


RETAILER 


As including liquor dealer. 


The term ‘Tetailers,” in Acts 1888-89, p. 
601, § 7, giving the mayor and city council 
power to license, tax, and regulate auction- 
eers, grocers, merchants, and retailers, and 
all other privileges, is used in the legal and 
ordinary signification which by long-contin- 
ued use it has acquired in our statutory vo- 
en bulary, and includes retail liquor dealers. 
Unless so, the term, as employed, is without 
distinctive meaning, for merchants, grocers, 
confectioners, and other persons engaged in 
such pursuits who Sell at retail are specially 
named. Olmstead v. Cook, 7 South. 776, 778, 
89 Ala. 228. 


RETAIN. 


“Retain,” as used in Laws 1871, e. 1, § 
15, providing that the owner shall retain a 
sufficient sum to pay subcontractors, and shall 
not be liable to the principal contractor there- 
for, means to keep in possession or hold back; 
that is, the owner is to hold back from the 
principal contractor the amount due the sub- 
contractor. He cannot retain that which he 
does not possess. Cudworth v. Bostwick, 45 
Atl. 408, 409, 69 N. H. 536. 


Consideration implied. 


An allegation that the defendant, who 
was a carpenter, was retained by the plain- 
tiffs to build and repair certain houses, did 
not necessarily show that there was a con- 
sideration. Elsee v. Gatward, 5 Term R. 
143, 151. 


As hire. 


“To retain” means to keep in pay, to 
hire, so that, under an agreement to give an 
attorney a certain salary, an agreement to 
retain such attorney is implied. Elderton v. 
Emmons, 6 C. B. 160, 176. 


As conferring property right. 


“Retain,” as used in Pub. St. e. 184, $ 7, 
providing that the husband shall be entitled 
to administration of the personal estate of 
his wife in case of her intestacy, and shall 
not be compelled to distribute the same 
among the next of kin, but shall have and re- 
tain the surplus thereof after payment of 
her debts for his own use, is sufficient to 
cover his right to the property, if it is to de- 
pend upon his administration. Kenyon v. 
Saunders, 30 Atl. 470, 471, 18 R. I. 590, 26 
L. R. A. 232. 


As giving right to restrain. 


In construing an act of the Legislature 
authorizing a certain asylum to “receive and 
retain all inebriates who enter such asylum, 
either voluntarily or by the order of the com- 
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fers the right upon the superintendent of the 
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institution to keep them so long as they will 
voluntarily remain, and no longer.” In re 
Baker (N. Y.) 29 How. Prac. 485, 489. 


RETAINER. 


See General Retainer”: 
tainer.“ 


“Special Re- 


As to attorneys. 


A retainer is the act of a client by which 
he retains an attorney or counsel to manage 
a cause, either by prosecuting it when he is 
plaintiff, or defending it when he is defend- 
ant; the retaining fee. Bouv. Law Dict. 
The word is also used for a notice served by 
an attorney on the opposite party or attorney 
that he has been retained, in which use it is 
by elision for notice of retainer. Abb. Law 
Dict. 


Whenever an attorney or counselor at 
law is employed generally to prosecute or de- 
fend in an action, he may, after the action has 
been terminated, recover from his client a re- 
taining fee, although tbe contract of employ- 
ment did not expressly or specifically men- 
tion a retaining fee. A retainer of an at- 
torney is presumably worth something to the 
client, and presumably a loss to the attorney; 
and whether the attorney is ever called upon 
to perform any services, or not, in that case, 
he may, when the case is terminated, recover 
for whatever the evidence shows a retainer 
was worth. Blackman v. Webb, 17 Pac. 464, 
38 Kan. 668; Knight v. Russ, 19 Pac. 698, 
699, 77 Cal. 410. 


Where a client procured an attorney to 
visit him at his house, and employed him to 
assist as counsel, and the attorney agreed to 
do so, and gave advice several times it con- 
stituted a retainer. Perry v. Lord, 111 Mass. 
504, 506. 


The word “retainer,” as used in the stat- 
ute authorizing the court to grant temporary 
alimony, and allowing the wife’s attorney a 
retainer, is used in the sense that the judge 
allows the attorney the right to apply for ad- 
ditional fees as the exigencies of the case 
may require. Rogers v. Rogers, 30 S. E. 659, 
660, 103 Ga. 763. 


There are two classes of retainers by 
which the services of attorneys, solicitors, or 
counselors are secured: First, general re- 
tainers, having for their object the securing 
beforehand of the services of a particular at- 
torney or counselor for any emergency that 
may afterwards arise. They have no refer- 
ence to any special service, but take in the 
whole range of possible future contention 
which may render attorneyship necessary or 
desirable. Counsel thus retained is not at 


mittee of any habitual drunkard,” the court liberty to accept employment or render serv- 


gaid: 


‘The power given to retain inebriates ice adverse to the interest of the client thus 


who enter the asylum voluntarily only con- | retaining him. He is, as to such client, mon- 
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opolized. Agnew v. Walden, 4 South. 672, 


673, 84 Ala. 502. 
0 


As to executors and administrators. 


Retainer is a remedy by mere operation 
of law, and is thus explained and detined by 
Blackstone: “lf a person indebted to an- 
other makes his creditor his executor, or if 
such a creditor obtains letters of administra- 
tion to his debtor, in these cases the law 
gives him a remedy for his debt, by allowing 
him to retain so much as will pay himself 
before any other creditors whose debts are 
of equal degree.” 3 Bl. Comm. 18. To con- 
stitute a retainer, and, of consequence, a sat- 
isfaction and extinguishment of the debt, 
there was no act to be done by the executor 
or administrator, no discretion or volition to 
be exercised by him, no election whether he 
would retain or not. The moment assets 
came to his possession which in the due 
course of administration were and could be 
legally applied to the payment of the debt, 
the law. of its own force, made the applica- 
tion. This right of retainer, with its legal 
consequences, is not limited to debts due to 
the personal representative individually, but 
also includes debts due to him as trustee or 
as executor or administrator of another per- 
son. Miller v. Irby’s Adm’rs, 63 Ala. 477, 
483. 


The general principle in cases of retainer 
is that where the party unites in himself, by 
representation or otherwise, the character of 
debtor and creditor, he is entitled to retain, 
inasmuch as he cannot sue himself, and the 
law will presume a retainer in satisfaction of 
the debt if there are assets in his hands. 
Therefore, in the common case of a creditor 
executor, his action is gone forever if he has 
assets in his hands, because, as the court 
says in Plow. 185, “in judgment of law he is 
satisfied before, for, if the executor has as 
much goods in his hands as his own debt 
amounts to, the property of these goods is al- 
tered and vested in himself.” Taylor v. De- 
blois (U. S.) 23 Fed. Cas. 763, 765. 


RETAINING LIEN. 
See, also, Attorney's Lien.” 


A retaining lien is that which an attor- 
ney has on all the papers of his client in his 
possession, by virtue of which he may retain 
all such papers until his claim for services 
has been discharged. In re Lexington Ave., 
52 N. Y. Supp. 203, 206, 30 App. Div. 602. 


An attorney’s retaining lien is that which 
he has upon all papers, deeds, vouchers, etc., 
in his possession, upon which or in connec- 
tion with which he has expended money or 
given his professional services. It is a gen- 
eral lien for whatever may be due to him, 
but is purely passive, authorizing the attor- 
ney to take no steps to procure payment of 
the debt out of the article so held. In re Wil- 
son (U. S.) 12 Fed. 235, 239. 
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Liens of attorneys are retaining liens and 
charging liens; the former existing as 
against moneys or papers in the hands of the 
attorney, and the latter being one which 
gives the creditor the right to collect such 
debt as a priority out of property in the 
hands of another. Whart. Ag. § 623 et seq. 
It is not necessary that the attorney should 
have obtained a judgment for his client, in 
order to enforce his lien in a suit in equity. 
Koons v. Beach, 46 N. E. 587, 147 Ind. 187. 


RETAXATION OF COSTS. 


A retaxation of costs either affirms, modi- 
fies, or corrects the taxation had. A new 
taxation necessarily implies that the former 
taxation is vacated or annulled. Baker v. 
Codding, 3 Misc. Rep. 512, 513, 23 N. Y. 
Supp. 5. 


RETIRE. 


The word “retire,” in. reference to a bill 
of exchange, is susceptible of various mean- 
ings, according as it is applied to various cir- 
cumstances. If the acceptor retires the bill 
at maturity, he takes it entirely from cir- 
culation, and it is, in effect, paid; but, if an 
indorser retires it, he merely withdraws it 
from circulation in so far as he himself is 
concerned, and may hold it with the same 
remedies as he would have had if he had 
been called upon in due course, and had paid 
the amount to his immediate indorsee; and 
this latter is the ordinary meaning of the 
word “retire.” Elsam v. Denny, 15 C. B. 87, 
94, 25 Eng. Law & Eq. 423, 431. 


RETIRED OFFICERS. 


A finding of a retiring board that an 
officer be retired from active service for in- 
capacity, etc., approved by the President, 
made him a retired officer, ete. Potts v. 
United States, 8 Sup. Ct. 830, 831, 125 U. S. 
173, 31 L. Ed. 661. 


RETIREMENT. 


“Retirement,” as used in a fidelity in- 
surance policy, providing that the liability 
of the insurer for the acts of a president of 
a bank shall cease with his retirement, is not 
effected by the mere suspension of the bank 
and the taking possession thereof by an ex- 
aminer; and, In the absence of some other 
action, he continues in such service at least 
antil a receiver is appointed by the Comp- 
troller. American Surety Co. of New York 
v. Pauly, 18 Sup. Ct. 563, 170 U. S. 160, 42 
L. Ed. 987. 


RETRANSFER. 


Where defendant stored machines with 
complainant, its agent, to be conveniently de 
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livered to other agents in the state, and the 
contract between defendant and complain- 
ant declared that he should be allowed com- 
pensation for the retransfer of such ma- 
chines, but that he should ship at the order 
of defendant all unused machines free of 
charge, and on demand of an agent of de- 
fendant all machines were surrendered, and, 
by such agent’s direction, immediately trans- 
ferred to parties who had been appointed 
agents instead of complainant, there was not 
a retransfer of the machine, within the mean- 
ing of the contract. A surrender of the ma- 
chines and goods on hand at the termination 
of the agency cannot be construed as a re- 
transfer to other agents. Brown v. McCor- 
mick Harvesting Mach. Co. (Tenn.) 59 S. W. 
196, 202. 


RETRAXIT. 


A retraxit, at common law, is an open, 
voluntary renunciation of a claim in court, 
whereby the party making the same forever 
loses his action. Pethtel v. McCullough, 39 
S. E. 199, 200, 49 W. Va. 520; Westbay v. 
Gray, 48 Pac. 800, 802, 116 Cal. 660; Loomis 
v. Green, 7 Me. (7 Greenl.) 386, 391; Russell 
v. Rolfe, 50 Ala. 56, 57. It has long been 
practically obsolete in England (Chitty, Gen. 
Prac. 1515), and certainly bas never been 
recognized in this state or fhe earlier terri- 
tory. Walker v. St. Paul City Ry. Co., 52 
Minn. 127, 53 N. W. 1068, 1069. 


A retraxit occurred at common law 
when a plaintiff came into court in person 
and voluntarily renounced his suit or cause 
of action, and when this was done, and a 
judgment was entered in favor of the defend- 
ant, the plaintiff's cause of action was for- 
ever gone. Westbay v. Gray, 116 Cal. 660, 
48 Pac. 800. An instance where, by agree- 
ment of the party, an order of dismissal is 
entered, which operated as a retraxit, is 
found in Merritt v. Campbell, 47 Cal. 542. 
Hibernia Savings & Loan Soc. v. Portener, 
72 Pac. 716, 189 Cal. 90. 


A technical retraxit is where a plaintiff, 
after declaration filed, comes personally into 
the court in which his action is brought, and 
declares he will not proceed further in it, 
and this is a bar to any subsequent suit for 
the same cause of action. A retraxit must 
always be in person. If it is by attorney, it 
is error. It cannot be before a declaration, 
for before a declaration it is only a non- 
suit. In the case in hand, the plaintiff did 
not go personally into court, and there was 
no declaration filed. It cannot, therefore, be 
considered as a retraxit, for, although the 
words withdraw forever“ are used in the 
paper filed, we cannot suppose that the par- 
ties had in their mind a legal, technical rule, 
obliterated where it is not worn out, even in 
the professional mind, merely from the af- 
finity of the word “withdraw” to the word 
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“retraxit.” Lowry v. McMillan, 8 Pa. (8 
Barr) 157, 163, 49 Am. Dec. 501. 


A retraxit is a proceeding by which the 
plaintiff withdraws himself from the action 
altogether. It is an open, voluntary, and 
final renunciation of his suit in court, by 
which he forever loses his action. Napier v. 
Gidiere (S. C.) Cheves, 101, 102. 


Dismissal distinguished. 


A dismissal, as the term is used in mod- 
ern practice, does not amount to a retraxit 
at common law. Nor does a dismissal con- 
stitute a nonsuit. Bullock v. Perry, 2 Stew. 
& P. 319. 


Nolle prosequi distinguished. 


The nature of a nol. pros. in civil cases 
was not accurately ascertained and defined 
until modern times, some of the older au- 
thorities considering it a retraxit operating 
to release or discharge the action, and an 
absolute bar to another action for the same 
cause; but in later cases, which have been 
adhered to ever since, a nol. pros. is consid- 
ered not to be in the nature of a retraxit, 
but only an agreement not to proceed fur- 
ther as to some of the defendants or as to 
some of the suit, but he is at liberty to go on 
as to the rest. Davenport v. Newton, 42 
Atl. 1087, 1092, 71 Vt. 11. 


“A retraxit ‘is where a plaintiff cometh 
in person in court, where his action is 
brought, and saith he will not proceed in it; 
and this is a bar to the action forever. It 18 
so called because it is the emphatic word in 
the Latin entry.’ * elt differs from 
a nolle prosequi, in that it is a bar to any 
future action for the same cause, whereas 
the nolle prosequi is not, unless made after 
judgment.” Broward v. Roche, 21 Fla. 465, 
477. 


Nonsuit distinguished. 


A nonsuit is to be distinguished from a 
retraxit. Minor v. Mechanics’ Bank of Alex- 
andria, 26 U. S. (1 Pet.) 46, 7 L. Ed. 47. 
Blackstone defines the difference as follows: 
“A retraxit differs from a nonsuit in this: 
One is negative, and the other positive. The 
nonsuit is a mere default or neglect of the 
plaintiff, and therefore he is allowed to begin 
his suit again upon payment of costs; but a 
retraxit is an open, voluntary renunciation 
of his claim in court, and by this he forever 
loses bis action.” 3 Comm. 296. And it has 
been held that a judgment of dismissal, 
when based upon, and entered in pursuance 
of, the agreement of the parties, must be 
understood, in the absence of anything to the 
contrary expressed in the agreement and 
contained in the judgment itself, to amount 
to such an adjustment of the merits of the 
controversy, by the parties themselves, 
through the judgment of the court, as will 
constitute a defense to another action after 
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wards brought upon the same cause of ac- 
tion. United States v. Parker, 7 Sup. Ct 
454, 458, 120 U. S. 89, 30 L. Ed. 601; Evans 
v. McMahan, 1 Ala. 45, 47; Civ. Code Ga. 
1895, §§ 5042, 5053. 


It is improper to enter a retraxit, or a 
judgment on the entry of a retraxit, having 
the effect of a judgment upon the merits, 
without the personal consent of the plaintiff 
in the action. Such is the rule of the English 
common law, and, in the absence of statute, 
such is the rule in this country. Hallack v. 
Loft, 34 Pac. 568, 570, 19 Colo. 74; Worke v. 
Byers, 10 N. C. 228, 231. 


A retraxit is a form of estoppel by rec- 
ord which differs from a nonsuit, in that one 
is negative and the other positive. The non- 
suit is a mere default and neglect of the 
plaintiff, and therefore he is allowed to be- 
gin his suit again upon payment of costs; 
but a retraxit is an open and voluntary re- 
nunciation of his suit in court, and by this 
he forever loses his action. When properly 
entered, the retraxit is a total relinquishment 
of the suit, and will operate as a present and | 
perpetual release, surrender, and abandon- 
ment of all right of action in the subject- 
matter in dispute, so that at no subsequent 
time can the retractor in any form of action 
contest with the defendant his right or title 
to, or the possession of, the rights or property 
in the suit. Thompson v. Thompson (Ky.) 
65 S. W. 457, 459. See, also, Herring v. Por- 
itz, 6 Ill. App. (6 Bradw.) 208, 211. 


Nonsuit is on default, but where plaintiff 
appears it is a retraxit. South Branch R. 
Co. v. Long, 26 W. Va. 692, 700. 


RETREAT TO THE WALL. 


By the words “retreat to the wall,” as 
applied to the case of a party threatened 
with assault by another, is not meant that 
a party must always fly, or even attempt to 
fy. The circumstances of the attack may 
be such, the weapon with which he is assail- 
ed of such a character, that retreat might 
Well increase his peril. By “retreat to the 
wall” ig only meant that the party must 
avail himself of any apparently reasonable 
avenue of escape by which his danger might 
be averted, and the necessity of slaying his 
assailant avoided. People v. Iams, 57 Cal. 
115, 120. 


RETROACTIVE LAW. 


See “Retrospective Law.” 


RETROCESSION. 


A retrocession means the restitution of 
an ancient title to the true owner. Such an 
act confers no new title. It merely recog- 
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nizes and confirms a previously existing title 
in another. Amet v. Boyer, 9 South. 622, 
627, 43 La. Ann. 562. 


RETROSPECTIVE LAW. 


A law is retrospective, in its legal sense, 
which takes away or impairs vested rights 
acquired under existing laws, or creates a 
new obligation, imposes a new duty, or at- 
taches a new disability in respect to transac- 
tions or considerations already past. Perry 
v. City of Denver, 59 Pac. 747, 748, 27 Colo. 
93; Deland v. Platte Co. (U. S.) 54 Fed. 823, 
832; Society for the Propogation of the Gos- 
pel v. Wheeler (U. S.) 22 Fed. Cas. 756, 767; 
Dodin v. Dodin, 40 N. X. Supp. 748, 751, 17 
Misc. Rep. 35; Gaston v. Merriam, 22 N. W. 
614, 619, 33 Minn. 271. 


A retrospective law is one which changes 
or injuriously effects a present right, by go- 
ing behind it and giving efficacy to anterior 
circumstances to defeat it, which they had 
not when the right accrued. Poole v. Flee- 
ger, 36 U. S. (12 Pet.) 185, 198, 9 L. Ed. 
680, 955. 

Upon principle, every statute which takes 
away or impairs vested rights acquired un- 
der existing laws, or creates a new obliga- 
tion, imposes a new duty, or attaches a dis- 
ability in respect to transactions or consid- 
erations already past, must be deemed re- 
trospective. Sturges v. Carter, 5 Sup. Ct. 
1014, 1018, 114 U. S. 511, 29 L. Ed. 240. 


An act taking away vested rights, and 
giving rights which had been extinguished 
by the general laws of the state, is retro- 
spective. Town of Bradford v. Brooks, 2 
Aikens (Vt.) 284, 294, 16 Am. Dec. 715. 


A retrospective law is one that relates 
back to and gives to a previous transaction 
some different legal effect from that which 
it had under the law when it transpired. 
State v. Whittlesey, 50 Pac. 119, 121, 17 
Wash. 447. 


A retrospective law is one that gives 
a right where none before existed, and, by 
relation back, gives a party the benefit of it. 
Sutherland v. De Leon, 1 Tex. 250, 305, 46 
Am. Dec. 100. 


Acts of the Legislature which look back 
upon interests already settled, or events 
which have already happened, are retrospec- 
tive; and the Constitution has, in direct 
terms, prohibited them, because highly in- 
jurious, oppressive, and unjust. But per- 
haps their invalidity results no more from 
this express prohibition than from the cir- 
cumstance that in their nature and effect 
they are not within the legitimate exercise 
of legislative power. For though, under the 
name of the ex post facto laws, when made 
for the punishment of offenses, they have 
long been severely reprobated, because more 


RETROSPECTIVE LAW 


common in times of commotion, and because 
they endanger the character and person as 
well as the property. yet laws for the deci- 
sion of civil causes made after the facts on 
which they operate, ex jure post facto, are 
alike retrospective. and rest on reasons alike 
fallacious. Merrill v. Sherburne, 1 N. H. 
199, 213, 8 Am. Dec. 52. 


A retrospective law for the decision of 
civil causes is a law prescribing the rules 
by which existing causes are to be decided 
upon fucts existing previously to the making 
of the law. Instead of being rules for the 
decision of future cases, as all laws are in 
their very essence, retrospective laws for 
the decision of civil causes are in their na- 
ture judicial determinations of the rules by 
which existing causes shall be settled upon 
existing facts. Dow v. Norris, 4 N. H. 16, 
18, 17 Am. Dec. 400. 


A statute does not operate retroactive 
ly froin the mere fact that it relates to the 
antecedent facts. A retrospective law has 
been detined as one intended to affect trans- 
actions which occurred or rigbts which ac- 
crued before it became operative as such, 
and which ascribes to them effects not in- 
herent in their language, in view of the law 
in force at the time of their occurrence. 
Chicago, B. & Q. R. Co. v. State, 66 N. W. 
624, 627, 628. 47 Neb. 549, 41 L. R. A. 481, 
53 Am. St. Rep. 557 (citing Black, Interp. 
Laws, p. 237). 


“It is a principle which has always been 
held sacred in the United States that laws 
by which human action is to be regulated 
look forward, not backward, and are never to 
be construed retrospectively unless the lan- 
guage of the act should render that indis- 
pensable.” Ladiga v. Roland, 43 U. 8. (2 
How.) 581, 589, 11 L. Ed. 387. 


The words retrospective law,“ as used 
in Const. art. 11, providing that no retro- 
spective law, or law impairing the obliga- 
tion of contracts, shall be made, does not 
mean retrospective laws in general, for then 
no law could be made for the remuneration 
of past services, not even of members of 
Assembly, their clerks and doorkeepers, at 
the end of each session of the assembly. Nor 
could further time be given for the probate 
and registration of deeds, of which there 
never was any doubt, from the first Assem- 
bly after the formation of the Constitution 
to this day. Nor can it mean laws made for 
the preservation and establishment of just 
rights and titles, which have become imper- 
fect and infirm by the nonobservance of 
some legal ceremony, for these laws are 
not to take away rights, but to confirm and 
establish them. There are some retrospec- 
tive laws which it does probhibit—ex post 
facto laws, for instance, and laws impairing 
the obligation of contracts. These are just- 
ly prohibited, because they destroy existing 
rights, not preserve them from destruction. 
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Bell v. Perkins, 7 Tenn. (Peck) 261, 266, 14 
Am. Dec. 745. 


A “retrospective statute,” in its legal 
sense, according to text-writers and many 
well-considered cases on the subject, em- 
braces a statute which abrogates an exist- 
ing right of action or defense, or creates a 
new obligation on transactions or considera- 
tions already past. Such laws have always 
been regarded with distrust, for frequently 
thereby liabilities were imposed which were 
oppressive and unjust, the effect of which 
could not be avoided on the ground that they 
Were ex post facto or impaired the obliga- 
tion of contracts, and it was to prevent such 
legislation that several of the states ba ve 
an express constitutional inhibition against 
legislation of this character. Evans v. City 
of Denver, 57 Pac. 696, 697, 26 Colo. 193. 


Whether a statute falls within the pro- 
hibition of Const. art. 2, § 28, forbidding 
the General Assembly of the state from pass- 
ing retroactive laws, depends on the char- 
acter of the relief that it provides. If it 
creates a new right, rather than affords a 
new remedy t enforce an existing right, it 
is prohibited by this clause of the Consti- 
tution. In Society for Propagation of the Gos- 
pel v. Wheeler (U. S.) 22 Fed. Cas. 756, Judge 
Story defines a retrospective or retroactive 
law as follows: “On principle, every statute 
which takes away or impairs vested rights 
acquired under existing laws, or creates a 
new obligation imposing a new duty, or at- 
taches a new liability in respect to transac- 
tions or considerations already passed, may 
be decmed retrospective.” This definition was 
approved in Rairden v. Holden, 15 Ohio St. 
207. Commissioners of Hamilton County v. 
Rosche, 50 Ohio St. 103, 111, 33 N. E. 408, 
19 L. R. A. 584. 40 Am. St. Rep. 653; Leete 
v. State Bank of St. Louis, 115 Mo. 184, 199. 
21 S. W. 788. 


An act authorizing a probate court to re- 
new a commission, appointing commission- 
ers of claims upon the estate of a deceased 
person after such commissions have been 
closed, and after the expiration of the time 
limited by the general law for such renewal, 
is retrospective in its effect, and goes to take 
away rights vested by the general law, and 
to give rights extinguished by the general 
law, and is one which courts cannot enforce. 
Town of Bradford v. Brooks (Vt.) 2 Aikens, 
284, 295, 16 Am. Dec. 715. 


Curative acts. 


The term “retrospective statute” in- 
cludes curative acts. Conde v. City of 
Schenectady, 58 N. E. 130, 132, 164 N. Y. 
258. g 


As ex post facto law. 


A retrospective law, within the mear 
ing of the Constitution, prohibiting retro 
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spective laws, must be a law made to punish 
an act previously done, or to increase the 
punishment of such act, or in some way to 
change the rules of law in relation to its 
punishment to the prejudice of him who com- 
mits it. In other words, it must be a law es- 
tablishing a new rule for the punishment of 
an act already done. Woart v. Winnick, 3 
N. H. 473, 476, 14 Am. Dec. 384. 


The word “retrospective,” as used in the 
Constitution of Colorado, inhibiting the pas- 
sage of any ex post facto law or one retro- 
spective in operation, has reference to civil 
cases, and is synonymous with the term “ex 
post facto” as applied to the criminal law. 
French v. Deane, 36 Pac. 609, 612, 19 Colo. 
504, 24 L. R. A. 387. . 


The term “retrospective law” includes 
every law that takes away or impairs rights 
vested agreeably to existing laws. Every 
ex post facto law is necessarily retrospective, 
but every retrospective law is not neces- 
snrily ex post facto, as the latter term is 
limited to criminal laws. Calder v. Bull, 3 
U. S. (3 Dall.) 386, 390, 1 L. Ed. 648. 


Const. art. 11. § 20, providing that no 
retrospective law shall be made, prohibits 
ex post facto laws. Bell v. Perkins, 7 Tenn. 
(Peck) 261, 267, 14 Am. Dec. 745. 


A statute which repeals an act limiting 
the time within which crimes shall be pre- 
scribed is a retrospective law, but not an 
ex post facto one. State v. Moore, 42 N. 
J. Law (13 Vroom) 208, 231. 


As law impairing obligation of con- 
tracts. 
There is a marked distinction between 
a law which impairs the obligation of con- 
tracts and one which is retrospective in its 
operation. Leete v. State Bank of St. Louis, 
115 Mo. 184, 199, 21 S. W. 788. 


The clause of Bill of Rights, § 20, pro- 
viding that no retrospective law or law im- 
pairing the obligation of contracts shall be 
made, taken in its common and unrestrained 
sense, extends to all prior times, persons, and 
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sion. Townsend v. Townsend, 7 Tenn. 
(Peck) 1, 15, 14 Am. Dec. 722. 


Retroactive synonymous. 


The words “retroactive” and “retrospec- 
tive,“ as applied to laws, seem to be synony- 
mous. Rairden v. Holden, 15 Ohio St. 207, 
210. 


As applying to rights alone. 


The word “retrospective,” as used in the 
Constitution, providmg that no retrospective 
law shall be made, embraces the riglits, and 
not modes of redress. Tbe last, from the 
nature of things, must be left open to leg- 
islative modification. Jones v. Jones, 2 
Tenn. (2 Overt.) 2, 5, 5 Am. Dec. 645. 


Laws affecting remedies are not within 
the scope of retrospective laws. Paschal y. 
Perez, 7 Tex. 348, 349, 365. 


Retrospective laws which are prohibited 
by the Constitution are acts which give a 
right where none before existed, and, by 
relation back, give the party the benefit of 
it. But where a right already exists, it 18 
within the legislative power to provide a 
remedy. Sutherland v. De Leon, 1 Tex. 250, 
304, 46 Am. Dec. 100. 


The term “retrospective,” in the Bill of 
Rights, embraces laws which are not in- 
cluded in the description of ex post facto 
laws, or laws impairing the obligation of con- 
tracts, but which destroy or impair vested 
rights according to the laws of the land. A 
retrospective law literally means a law 
which looks backward, or on things that are 
past. If it be understood in its literal mean- 
ing, without regard to the intent, then all 
laws having an effect on past transactions 
are prohibited. Laws which affect the rem- 
edy merely are not within the scope of the 
inhibition against retrospective laws, unless 
the remedy be entirely taken away, or be in- 
cumbered with conditions which would ren- 
der it impracticable. De Cordova v. City of 


Galveston, 4 Tex. 470, 473. 


A law is not necessarily within the pro- 


transactions, whether civil or criminal; vet hibition of the twenty-third article of the 
certainly there are some cases coming with- | Bill of Rights, providing that retrospective 


in its general scope to which it does not 
extend. It does not extend to ex post facto 
laws, for they are prohibited by Bill of 
Rights, § 11. It does not extend to a law 


for extenuation or mitigation of offenses, the looks back upon past transactions. 


remission of penalties or forfeitures. The 
whose clause, and both sentences taken to- 
gether, mean that no retrospective law 
which impairs the obligation of contracts, 
or any other law which impairs their ob- 
ligation, shall be made, the latter words re- 
lating equally to both the preceding sub- 
stantives; and therefore the term “retro- 
spective’ alone, without the explanatory 


laws are highly injurious, oppressive, and un- 
just, and declaring that no such laws should 
be made, either for the decision of civil caus- 
es or the punishment of offenses, because it 
It is not 
necessarily outside of the prohibition because 
it affects the remedy, or, if it affects the rem- 
edy only, and the court cannot say that it 
affects it injuriously, oppressively, or unjust- 
ly, the law should be regarded as constitu- 
tional. The question of the validity of a 
statute affecting the remedy merely is wheth- 
er it is just or unjust. Simpson v. City 
Sav. Bank, 56 N. H. 466, 471, 22 Am. Rep. 


words, can have no influence in this discus- | 491, 


RETURN. 


See “False Return”: “Sale and Return”; 
“Voluntary Return.” 


To return is to come back from him to 
whom it was given. Micheau v. Crawford, 
3 N. J. Law (3 Halst.) 90, 112. 


“Returns,” as used in a will providing 
that, in case any of testator’s sons or daugh- 
ters die without issue, their share returns to 
testator’s sons and daughters, equally among 
them, would seem to imply that the deceased 
son or daughter from whom the share was 
to return to the survivors should have al- 
ready taken it under the devise. Harris v. 
Dyer, 28 Atl. 971, 972, 18 R. I. 540. 


Under a charter party by which the own- 


er agrees to deliver the vessel to the char- 


terer, who agrees to return her in as good 
condition as when received, it is held that 
the words “deliver” and “return” are to be 
construed liberally, and not in a technical 
sense, Auten v. Bennett, 84 N. Y. Supp. 689, 
692, 88 App. Div. 15. 


As to go to or pass. 


“Return,” as used in a will bequeathing 
property to certain legatees, but providing 
that on the death of such legatees the prop- 
erty sbould return to testator’s legatees, 
means to go or to pass. Micheau v. Craw- 
ford, 8 N. J. Law (3 Halst.) 90, 96. 


As remain. 


„Return.“ as used by a testator in devis- 
ing his property to his son Abraham “during 
his life and to John during bis life; for de- 
fault of male issue the land shall return to 
the said Abraham and John’—means to re- 
main,“ in order to effectuate the testator's 
intent of creating estates in tail male. Mc- 
Murtrie v. MeMurtrie, 15 N. J. Law (3 J. S. 
Green) 276, 286. 


As repay. 

“Returning,” as used in a municipal or- 
dinance authorizing the raising of certain 
money by the pledge or hypothecation of 
stock held by the city, and afterwards speak- 
ing of returning the money so raised, means 
repaying. City of Baltimore v. Gill, 31 Md. 
375, 388. 


As return day. 


The word “return” in a justice’s docket 
reciting that the cause was called on, and 
judgment rendered on, the return of process, 
was construed to mean “return day,” and 
not the actual return of process; the court 
saying that the two terms were frequently 
used as synonymous. Aldrich v. Maitland, 
4 Mich. 205-211. 


As transmission and deposit. 


„Return.“ as used in land acts, requir- 
ing the certificate or other evidence of right 
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to land to be returned with the survey, 
means the transmission to and deposit of 
the certificate in the general land office. with 
intent that it should there remain, and not 
a retransmission and redeposit after the cer- 
tificate or survey had once been deposited 
in the general land office and afterwards 
withdrawn. Snider v. Methvin, 60 Tex. 487. 
495. 


In limitations. 


“Return,” as used in a statute of limita- 
tions, declaring that on the debtor’s return 
into the state after an absence therefrom 
the statute should again be put in operation, 
means a bona fide return within the state for 
the purpose of taking up the debtor's domi- 
cile again therein. Tbe word applies as well 
to persons coming from abroad as to citizens 
of the state going abroad and then return- 
ing. The coming into the state must not be 
clandestine; and the intent. to defraud the 
creditor by setting the statute in operation 
and then departing. The return must be so 
public and under such circumstances as to 
give the creditor an opportunity, by the use 
of ordinary diligence and due opportunity, of 
arresting the debtor. Campbell v. White, 22 
Mich. 178, 193 (citing Fowler v. Hunt IX. 
.] 10 Johns. 464, 465). 


„Return,“ as used in the statute of limi- 
tations, where it is provided that actions are 
suspended as against persons out of the lim- 
its of the commonwealth, but that it begins 
to run from the time of such person’s re 
turn, means a return with a design to again 
dwell within the jurisdiction of the common- 
wealth, and not to lurk in it as a place of 
concealment. White v. Bailey, 3 Mass. 271, 
273. 


A return into the state, sufficient to 
set the statute of limitations running, must 
be open and notorious, and under such cir- 
cumstances that the creditor could, with rea- 
sonable diligence, find his debtor and serve 
him with process. A debtor might return to 
the state for a few hours in the nighttime 
or on Sunday, or he might be in the state 
on his progress through it, and a return 
might be of such a character that it might 
be concealed from and unknown to the cred- 
itor, and which would afford him no oppor- 
tunity by use of reasonable diligence to 
serve his debtor with process. ‘These are 
not a return to the state within the meaning 
of the act. Engel v. Fischer, 7 N. E. 300, 
301, 102 N. T. 400, 55 Am. Rep. 818. 


“Return,” as used in 2 Rev. St. 207, § 
27, providing that if, at the time when a 
cause of action shall accrue against any per- 
son, he shall be out of the state, the action 
may be commenced within the terms limited 
after the “return” of such person into the 
state, is satisfied by deducting the first ab- 
gence after the cause of action has accrued. 
If the defendant returns under such circum 
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stances as to set the statute in operation, ft 
continues to run notwithstanding any sub- 


sequent departure of the debtor. Cole v. 


Jessup (N. Y.) 2 Barb. 309, 315. 


“Return,” as used in the statute of lim- 
itations enacting that the time continues to 
run after a debtor’s “return” to the state, 
contemplates but one return. Ingraham v. 
Bowie, 33 Miss. 17, 21. 


The statute of limitations (section 10) 
excepts from its operations actions against 
debtors absent from the state at the time 
the cause of action accrues, and provides 
that after such absent persons coming or re- 
turning into the state the same time is lim- 
ited for the bringing of the action as in 
other cases. It was held that a mere tem- 
porary return without the creditor’s knowl- 
edze did not set the statute to running; the 
court saving: “It cannot be supposed that 
every coming or return into the state would 
set the statute in operation. It is admitted 
that it must be such as that by due dili- 
gence the creditor might cause an arrest. 
If the creditor should remove or return into 
the state publicly, and with a view to dwell 
and germanently reside within its jurisdic- 
tion, although in an extreme part from the 
place of his former residence or that of a 
` creditor, this would undoubtedly bring the 
case, by a correct construction of the stat- 
ute, witbin its operation, though the cred- 
itor should have no knowledge of his re- 
turn. So, too. if a debtor, having no in- 
tention to reside here, comes or returns into 
the state, and this is known to the creditor, 
and he has opportunity to arrest the body, 
the case is brought within the statute. In 
the latter case it Is necessary the creditor 
should be apprised of his debtor’s being 
within the jurisdiction of this state. Within 
what distance of the creditor’s residence the 
debtor shall come, how long he shall remain, 
and how publicly he shall sojourn, cannot 
he settled by any general rule. We there- 
fore believe the only safe and practical rule 
is to require proof of actual knowledge 
Where the residence is only temporary.“ — 
Mazozon v. Foot (Vt.) 1 Aikens, 282, 285, 15 
Am. Dec. 679. 


The word “return,” as used in Pub. St. 
1882, e. 205, § 5, providing, if any person 
against whom there shall be a cause of ac- 
tion in favor of a resident of the state shall 
Fo out of the state, the person entitled to 
the action may commence the same within 
the time limited after such person shall re- 
turn to the state, applies equally to a first 
entry ag to a second one. Cottrell v. Ken- 
hey (R. I.) 54 Atl. 1010, 1011. 


Same—Nonresidents. 

“Return,” as used in the statute of limi- 
tations, providing that if a cause of action 
accrues against any person who is out of the 
State it may be commenced within the time 
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limited after his “return” into the state, will 
be construed to mean to come into it, so 
that the statute applies to nonresidents. 
Weber v. Yancy, 34 Pac. 473. 474, 7 Wash. 
84; Allen v. Allen (Cal.) 27 Pac. 30, 31; Whit- 
comb v. Keator, 18 N. W. 469, 470, 59 Wis. 
609; Tagart v. State of Indiana, 15 Mo. 209, 
210, 214; Burrows v. French, 13 S. E. 355, 
34 S. C. 165, 27 Am. St. Rep. 811. 


In the statute of limitations, providing 
that, if any person against whom there is 
or shall be a cause of action is or shall be 
without the limits of the republic at the time 
of the accruing of such action, or at any 
time during which the same might have been 
maintained, then the person entitled to such 
action shall be at liberty to bring the same 
against such person or persons “after his or 
their return” to the republic, and the time 
of such person’s absense shall not be counted 
or taken as a part of the time limited by 
the statute after his or their return, is not 
equivalent to “after his or their emigration 
or removal to the republic.” It does not 
make “returning to a place” and “coming to 
it for the first time“ equivalent expressions. 
Foreigners residing abroad and coming into 
the state for the first time are not in the 
class included within the intent of the stat- 
ute. In its terms reference is made only 
to persons within the territorial limits be- 
ing subject to action, and their return. Al- 
though a foreigner who has always resided 
out of the country may be truly described 
as being without its limits, it cannot be 
predicated of him, if he afterwards come 
to the country, that he has returned, at 
least as long. as the terms have the meaning 
imported to them by the given consent of 
those who employed them as a medium for 
the communication of ideas. Snoddy v. 
Cage, 5 Tex. 106, 107. 


The statute of limitations (Rev. Code 
1835, p. 394), providing that if at the time 
an action accrues against a person he be 
out of the state the statute shall commence 
to run on his return,“ does not contem- 
plate only residents who occasionally go 
abroad, but it was designed to apply to for- 
eigners who always reside out of the state, 
and who may be found within it, to be serv- 
ed with process. King v. Lane, 7 Mo. 241, 
243, 37 Am. Dec. 187. 


“Returns,” as used in reference to for- 
eign corporations returning to the state 
within the meaning of the statute of limita— 
tions, means establishing an agent therein 
upon whom process can be served as its rep- 
resentative. Burns v. White Swan Min. Co., 
57 Pac. 637, 638, 35 Or. 305. 


The provision in the statute of limita- 
tions that the time any defendant is ab- 
sent from the state shall not be counted in 
allowing suit after his “return,” does not 
apply to nonresidents who have never been 
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* 


in the state. Hyman v. Bayne, 83 III. 256, 
260. 


„Return,“ as used in the statute of Hmi- 
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tations, providing that, if the debtor is out ; 
of the state at the time the cause of action 


arises against him, the statute shall 
commence to run until after the return of 
the defendant, does not confine the opera- 
tion of the statute to citizens temporarily 
going abroad, but applies equally to for- 
eigners who always resided abroad. Rug- 
gles v. Keeler (N. X.) 3 Johns. 263, 267, 3 
Am. Dec. 482. 


Return of advancement into hotchpot. 


A statute requiring advancements to be 
„brought into hotchpot”’ with the whole real 
and personal estate descended, and that 
such party returning such advancements as 
aforesaid shall be entitled to his proper 
portion, etc., “does not mean that the party 
should relinquish his interest in that par- 
ticular property, but it is intended to be 
brought in for the purpose of being taken 
into consideration in making distribution of 
the entire estate, in order to ascertain 
whether it amounts to his full share of the 
estate.” Jackson v. Jackson, 28 Miss. (6 
Cushm.) 674, 680, 64 Am. Dec. 114. 


Return of attachment. 


Code 1873, § 3010, provides that 'the 
sheriff shall return upon every attachment 
what he bas done under it. The return must 
show the property attached, the time it was 
attached, and the disposition made of it, 
by a full and particular inventory,“ etc., 
and that such “return must be made imme- 
diately after he shall have attached suffi- 
cient property, or all that he can find, or, 
at latest, on the first day of the first term 
at which the defendant is notified to ap- 
pear.” There is no time fixed within which 
the levy must be made, and, as the return 
consists in the account in writing, made by 
the sheriff, of the manner in which he has 
executed the writ, the limitation as to the 
time when the return must be made refers 
necessarily to a time after the writ has been 
executed. Westphal v. Sherwood, 28 N. W. 
640, 641, 69 Iowa, 364. 


Return of bill, as presented. 


“Return,” as used in the constitution, 
providing that, if any bill shall not be “re- 
turned” within ten days after it shall have 
been presented to the Governor, the same 
shall be a law, must be a step taken by 
which his own time for deliberation is end- 
ed, and that for the deliberation of the Sen- 
ate is begun; that the bill itself must be 
put beyond the executive possession; that 
it must be placed in the possession, actual or 
potential, of the Senate itself. The word 
“return,” as applicable to the bill itself, 1s 
equivalent to the word “presented.” Har- 


not 
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pending v. Haight, 39 Cal. 189, 199, 2 Am. 
Rep. 432. 


Return of process. ‘ 


The return of a writ of summons is the 
answer made by the officer indorsed on the 
writ certifying to the court the fact and 
manner of service. Horton v. Kansas City, 
Ft. S. & G. R. Co., 26 Mo. App. 349, 355 
(citing Burrill, Law Dict.). 


A “return” is a short account in writ- 
ing, made by the sheriff, of the manner in 
which he has executed his writ. Kingsbury 
v. Buchanan, 11 Iowa, 387, 391. 


Return“ of an officer is a written state- 
ment of what he has done in the process in 
his hands. Davis v. Reaves, 75 Tenn. (7 
Lea) 585, 589; Aultman v. McGrady, 12 N. 
W. 233, 234, 58 Iowa, 118. 


A “return” is an official statement by 
an Officer of what he has done in obedience 
to a command from superior authority, or 
why he has done nothing, whichever is re- 
quired. State v. Bulkeley, 23 Atl. 186, 188, 
61 Conn. 287, 14 L. R. A. 657. 


“Return” bas the specific legal meaning 
of a short accofint in writing, made by a 
ministerial ofticer, of the manner in which 
he has executed a writ, and where it oc- 
curs in the statute regulating fees it will 
be presumed to have been used in its tech- 
nical sense. Phillips County v. Pillow, 1 S. 
W. 686, 687, 47 Ark. 404 (citing Steph. Pl. 
24). 


The very term “return” implies that the 
process is taken back to the place where it 
is issued. A thing delivered by one person 
to another is not returned when it is de- 
livered to a stranger, and at a place other 
than the place of original delivery. In con- 
templation of the statutes, every process is 
to be returned to the court or commissioner 
which issued it and for the purpose of com- 
puting the mileage of the marshal the place 
of return is the place of issue. So heid in an 
action by a marshal for fees for travel from 
and to the place of issuing a warrant, where 
the warrant required him to arrest a pris- 
oner and take him before a commissioner 
who resided nearer the place of arrest than 
the place where the warrant was issued. 
United States v. Landrum (U. S.) 6 Fed. 
Cas. 816, 817. 


A “return” of an execution is the state- 
ment by the officer, certified to the court 
under the sanction of his official oath and 
responsibility, of what he has done touching 
the execution of the writ, according to the 
commands and requirements of the law, and 
may properly contain the facts touching his 
acts under the mandate and the law. Hut- 
ton v. Campbell, 78 Tenn. (10 Lea) 170, 173. 


A “return to process” is the officer's 
answer touching the service or execution 
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obeying the order of the court in the par- 
ticulars set forth in the motion. State v. 
Crites, 28 N. E. 178, 48 Ohio St. 460. 


The return made to an alternative writ 


of such process. It is usually in the form 
of a certificate, and is indorsed on the writ, 
process, or paper, but it must be signed by 
the officer making it. Isclin v. Henlein (N. 


U od E 3 
N 12 N ae x 955 75 (citing Crocker, of mandamus stands in place of an answer 
; in ordinary pleadings, and is insufficient un- 
A “return” is nothing but the sheriff's less it shows a complete legal right to re 
answer relative to that which he is com- fuse obedience to the commands of the al- 
manded to do by the writ, and is intended to ternative writ. It must state the facts 
inform the court of the truth of that alone which justify such refusal clearly, specitic- 
which it concerns them to know. Third per- ally, and with sufficient certainty that the 
sons ought not to be injured by a return be court can see at once that such fact, if ad- 
cause the sheriff has departed from its prop- mitted or established, would furnish a legal 
er object and mingled with it a relevant mat- alternative for obedience to the writ. Wood- 
ter. Smith v. Kelly, 7 N. C. 507, 510. rut v. New York & N. E. R. Co., 59 Conn. 
A “return” may be considered as the | 3, 86, 20 Atl. 17. The function of a re 
certificate of the officer to whom any pro- turn is not simply to show what would 
| amount to a prima facie right in the re- 


cess is directed, stating what he has done d bal the al levati 
in obedience to the command therein given, , F111! Oty aay a erations 


or the reason of his neglect in not fulfilling 
them, and is a material part of his duty. 
Herm. Ex'ns, p. 373. Our statute requires 
this return to be made in writing, and that 
the name of the oflicer be signed to his re- 
turn. Sand. & H. Dig. § 6003. But this 
would probably be the law even without the 
statute. The filing by a constable of an ex- 
ecution with the justice who issued it, with 
an oral report that it was still unsatisfied, 
which return was entered in the docket of 
the justice, held not a return within the 
above section. Jones v. Goodbar, 60 Ark. 
182, 185, 29 S. W. 462, 463. 


The word “return,” as used in Gen. St. 
1894, § 5204, providing that when defendant 
cannot be found within the state of which 
the “return” of the sheriff of the county in 
which the action is brought that the defend- 
ant cannot be found in the county is prima 
facie evidence, means merely the sheriff's 
certificate without regard to whether it has 
been filed or not, though literally the word 
“return,” as applied to a writ, which a sum- 
mons is not, includes not only the certificate 
of the sheriff, but also the filing of it in 
court. Easton v. Childs, 67 Minn. 242, 244, 
69 N. W. 903. 


The word “return,” as used in the chap- 
ter relating to service and return of writs 
of habeas corpus, refers to and means the 
report made by the officer or person char- 
ged with serving the writ of habeas corpus, 
and also the answer made by the person 
served with such writ. Code Cr. Proc. Tex. 
1895, art. 205. 


Return to writ ef mandamus. 


The office of a return to a peremptory 
writ of mandamus by the respondent there- 
in is to show a compliance by him with the 
order of the court. This return, however, 
is not conclusive, and the relator may con- 
trovert its truthfulness by a motion to re- 
quire the respondent to show cause why he 
shoula not be attached for contempt for dis- 


to the contrary, but to show a right to re- 
fuse obedience to the writ in view of the 
allegations the writ contains. Willlams v. 
City of New Haven, 36 Atl. 61, 62, 68 Conn. 
263. 


RETURN DAY. 


Return day is the day appointed by law 
when writs are to be returned and filed. 
Bankers’ Iowa State Bank v. Jordan, 82 N. 
W. 779, 780, 111 Iowa, 324. 


The words “return day,” as wsed in 
Code Civ. Proc. § 1115, providing that when 
an elector contests the right of a person 
declared elected he must, within 40 days 
after the “return day” of such election, file 
a statement, is not the day on which the 
result of the election is declared, but the 
day on which the canvass begins under Pol. 
Code, §§ 1278, 1280, 1281, declaring that the 
board of supervisors shall meet on the first 
Monday after the election to canvass the 
returns. Carlson v. Burt, 43 Pac. 583, 111 
Cal. 129. 


RETURNABLE. 


“Returnable,” is defined by Webster to 
mean capable of being returned; in law, 
legally required to be returned, as a writ 
returnable at a certain day. Daniels v. 
Lewis, 4 Pac. 57, 59, 7 Colo. 430. 


RETURNABLE PROCESS. 


The term “returnable process” 18 used 
to designate the process upon which the offi- 
cer receiving it is bound to certify his do- 
ings. Utica City Bank v. Buell (N. Y.) 9 
Abb. Prac. 385, 391. 


RETURNED UNPAID. 


The words “returned to us unpaid” in 
a notice of dishonor stating that, ‘Your 
draft is returned to us unpaid, and, if not 
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taken up in the course of this day, proceed- 
ings will be taken against you,” operates as 
a sufficient notice of dishonor. Robson v. 
Curlewis, 1 Car. & M. 378, 379. 


RETURNS. 


The “returns” from a board of election 
consist of the certificate of the officers con- 
ducting the election, together with a list of 
voters and one of the tally lists. People v. 
Ruyle, 91 III. 525, 528. 


The word “returns” in a statute provid- 
iug that the returns are to be sealed up and 
delivered to the sheriff, and that the sher- 
iff must deposit with the county clerk the 
returns of the different precincts, includes 
undestroyed ballots. Houston v. Steele, 17 
Ky. Law Rep. 1149, 1151, 34 S. W. 6, 8. 


The word “returns,” as used in the city 
charter of St. Paul (Sp. Laws 1874, e. 1, 
subc. 2, § 6), requiring “the returns for all 
city elections to be made to the city clerk,” 
means an Official statement of votes cast at 
an election transmitted to the clerk for the 
purpose of being canvassed by some proper 
authority. State v. Common Council of City 
of St. Paul, 25 Minn. 106, 108. 


In election laws the word “returns” no 
doubt often refers particularly to the offi- 
cial count, but the poll lists are a part of 
the returns required to be transmitted by 
the judges of election to the county auditor 
under Laws 1889, c. 174. Slingerland v. Nor- 
ton, 61 N. W. 322, 59 Minn. 351. 


A certificate of the number of votes giv- 
en for county commissioners at a town meet- 
ing, and of the result, signed, “Attest, J. S.“ 
without showing that it was a copy of the 
record, or that “J. S.” was a town clerk, was 
not a “return” within Rev. St. c. 14, 5 17, 
requiring the board of examiners to receive 
the return from the clerk. Luce v. May- 
hew, 79 Mass. (13 Gray) 83, 85. 


REVEL. 


“Revel,” as used in a complaint char- 
ging that the defendant did “revel,” quar- 
rel, commit mischief, and otherwise behave 
in a disorderly manner, means to behave in 
a noisy, boisterous manner, like a baccha- 
nalian. The word “revel” has a precise and 
definite meaning. One of its definitions is 
to act like a bacchanalian. In re Began, 12 
R. I. 309 (citing Webst. Dict. Unab.). 


REVENDICATION. 


“Revendication” means to reclaim; to 
demand the restoration of. Smart v. Bib- 
bins, 34 South. 49, 109 La. 986. 


“Revendication” in the civil law has 
been defined to be the right of an unpaid 
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vendor on the insolvency of the vendee to 
reclaim in specie such part of the goods as 
remain in the hands of the vendee entire. 
and without having changed its quality. 
Benedict v. Schaettle, 12 Ohio St. 515, 520. 


“Revendication” is an action which re- 
lates to claims made on immovable prop- 
erty, or to the immovable rights to which 
they are subjected, the object of which is 
to recover the ownership or possession of 
such property, and is the proper action to 
be brought for the purpose of ascertaining 
the legal title and consequent right of pos- 
session of the heir at law to the succes- 
Sion when another is in possession under 
claim of title by virtue of a will admitted 
to probate. Ellis v. Davis, 3 Sup. Ct. 327, 
328, 109 U. S. 485, 27 L. Ed. 1006. 


REVENGE. 


“Revenge” is defined to be a malicious 
injury inflicted in return for an injury. Peo- 
ple v. Pierson, 3 Pac. 688, 690, 2 Idaho 
(Hasb.) 76. 


REVENUE. 


See “General Revenues”; “Municipal 
Revenue.” 


The word “revenue” means the income 
of the government arising from taxation, ex- 
cise, and the like. State v. School Fund 
Com'rs, 4 Kan. 261, 268; Commonwealth v. 
Bailey, 3 Ky. Law Rep. 110, 117. 


The lexical definition of the term “reve- 
nue” is very comprehensive, and is given by 
Webster as “the income of a nation derived 
from its taxes, duties, or other sources, for 
the payment of the nation’s expenses.” 
United States v. Norton (N. Y.) 2 Cow. Cr. 
Rep. 358, 361. i 


“ ‘Revenue’ is the product or fruit of 
taxation. It matters not in what form the 
power of taxation may be exercised or to 
what subjects it may be applied, its exer- 
cise is intended to provide means for the 
support of the government, and the means 
provided are necessarily to be regarded as 
the internal revenue. Duties upon imports 
are imposed for the same general object, 
and because they are so imposed the mon- 
ey thus produced is considered revenue, not 
because it is derived from any particular 
source.” United States v. Wright, 3 Pittsb. 
R. 192, 194, 28 Fed. Cas. 789. 


The first definition of the word “reve- 
nue“ given by Worcester is income or an- 
nual profit received from lands or other prop- 
erty.” Where a canal company transferred 


all the tolls and revenues to be derived from. 


the use of the canal for the payment there- 
from of certain expenses and expenditures, 
the word “revenue” was held broad enough 
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to cover income derived from the sale of ice 
formed in the canal. Cromie v. Trustees of 
Wabash & E. Canal, 71 Ind. 208, 216. 


As estimated revenue. 

Under a statute (Pol. Code, § 4070) pro- 
viding that the board of county supervisors 
must not contract debts or liabilities in ex- 
cess of the “revenue” of the county for cur- 


rent expenses, it was held that the word 


“revenue” could not mean the actual money 
which shall be received in the county treas- 
ury, since to give the word this interpretation 
would render it impossible for the board to 
comply with the direction of the statute, as 
the amount can never be ascertained until 
all the assessments have been collected and 
paid into the treasury, but in view of the 
context the word “revenue” should be con- 
strued to mean “estimated revenue.” Bab- 
cock v. Goodrick, 47 Cal. 488, 513. 


As license fee. 


Where a city levied a license fee in the 
exercise of its police power, and provided 
that the revenue derived from such license 
should be expended in a particular manner, 
the word “revenue” was used in the same 
sense as money received from the license.“ 
and did not indicate that the tax was levied 
in the exercise of the city’s power to tax for 
the purpose of defraying governmental ex- 
penditures, and not in the exercise of the 
police power and regulation of certain occu- 
pations. Van Sant v. Harlem Stage Co., 59 
Md. 330, 334. 


A city charter empowered the city to 
make and enforce by-laws to protect the city 
from fire, to establish districts within which 
it should not be lawful to erect any wooden 
buildings except by license of the city, and 
to enact ordinances relating to the subject. 
An ordinance of said city provided that no 
person should build or enlarge any building 
within the fire limits without a license first 
issued by the fire marshal, for which license 
a fine of 50 cents was required to be paid. 
It was held that the license, if required, was 
nota “revenue tax“ in any appropriate sense, 
but rather a reasonable sum collected of the 
party interested for the purpose of defraying 
any part of the expense of issuing and re- 
cording the license, and that the power to 
Tequire such a fee was conferred by the 
charter by intendment is convenient, if not 
essential, to the full enjoyment of the pow- 
ers expressly granted. Welch v. Hotchkiss, 
39 Conn. 140, 142, 12 Am. Rep. 383. 


As moneys of ward. 


The word “revenue” in New Code. art. 
334, directing a tutor to invest in the name 
of his minor the revenues which exceed the 
expense of his ward whenever they amount 
to the sum of $500, means all moneys belong- 
ing to the minor that comes into the bands 
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of the tutor in the course of administration. 
In re Watson, 26 South. 409, 410, 51 La. Ann. 
1641. 


Under the rule that under no circumstan- 
ces can the expense of a minor for board, 
clothing, tuition, etc., exceed her revenues“ 
(Rev. Civ. Code, art. 350), a minor’s “reve- 
nues” must be taken to be what remains each 
year after the payment of taxes for that 
year. Sims v. Billington, 24 South. 637, 640, 
50 La. Ann. 968. 


Postage included. 


“Revenue” is the income of a state, and 
the revenue of the Post-Office Department, 
being raised by a tax on mailable matter con- 
veyed in the mail, and which is disbursed in 
the public service, is as much a part of the 
income of the government as moneys collect- 
ed for duties on imports. United States v. 
Bromley, 53 U. S. (12 How.) 88, 99, 18 L. Ed. 
905. 


As public revenue. 


Revenue,“ as used in the Constitution, re- 
quiring bills for raising revenue to originate 
in the lower branch of the Legislature, means 
such as might be imposed for the support 
of the state government and the payment of 
its ordinary expenses. Webster defines “rev- 
enue” to mean the annual profits of taxes, 
excise, customs duties, rents, etc., which a 
nation or state collects and receives into the 
treasury for public use. A tax to build 
bridges and roads is not for revenue, for the 
money raised thereby is not revenue. Labor 
produces money. The timber, stone, and 
gravel used in the construction of the road 
may be converted into money. It requires 
money to procure the labor, timber, stone, 
and gravel that may be used in the construc- 
tion of the roads. Money, in this instance, 
is placed in the same class of adjuncts as 
building roads and bighways with timber, 
stone, gravel, or labor, and as such is not 
revenue. Fletcher v. Oliver, 25 Ark. 289, 295. 


„Revenue,“ as used in Sess. Laws 1879, 
p. 222, providing that appeals may be prose- 
cuted in all cases relating to revenue, was 
used to embrace public revenue, whether 
state or municlpal—to embrace all taxes and 
assessments imposed by public authority. It 
would not embrace suits for the recovery of 
fines and forfeitures, or suits on contracts, or 
other suits of the city. Webster v. People, 
98 III. 343, 346. 


The word “revenue” means the income 
which a state collects and receives into its 
treasury and has appropriated for the pay- 
ment of its expenses, and hence the title of 
an act, “An act for the preservation of oys- 
ters and to obtain revenue for the privilege 
of taking them within the waters of the 
commonwealth,” sufficiently states the ob- 
ject of the tax imposed, as required by 
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Const. art. 10, 3 16. Commonwealth v. 
Brown, 21 S. E. 357, 363, 91 Va. 762, 28 L. 
R. A. 110. 


As return from capital invested. 


“Revenue” means a return for capital 
invested or labor bestowed. In a general 
sense, it is the annual rents, profits, interests, 
or issues of any species of property, real or 
personal, belonging to an individual or the 
public. The revenue or income of a farm is 
the sum total which its owner receives from 
it. It is not the money borrowed by the 
owner, or an annuity which he may have 
owned and may have pledged to pay for it, 
or the money invested in stock, farming uten- 
sils, or fertilizers. People v. New York Cent. 
R. Co., 24 N. Y. 485, 490. 


“Revenue” is defined by Worcester to 
mean: (1) Income or annual profit received 
from lands or other property; (2) the income 
of the nation or state derived from the du- 
ties, taxes, and other sources for the payment 
of the national expenses. It is defined by 
Webster to be: (1) That which returns or 
comes back from an investment; the annual 
rents, profit, interest, or issue in any species 
of property, real or personal; (2) hence re- 
turn, reward, as a rich revenue of praise; (3) 
the annual product of taxes, excise customs, 
duties, rents, etc., which a nation or state col- 
lects and receives into the treasury for pub- 
lic use. The word is used in many senses. 
It is, like thousands of others in our lan- 
guage, ambiguous in meaning, the signifi- 
cance of which can only be properly deter- 
mined by the words with which it is connect- 
ed. Bates v. Porter, 15 Pac. 732, 739, 74 
Cal. 224. 


“Revenue” is the yearly income of a 
government or a person natural or artificial, 
from the property belonging to such govern- 
ment or person. Thus we speak of the rev- 
enues of the state of New York, of the 
New York Central Railroad Company, and 
the like, and we may also speak of the rev- 
enues of any individual, though the word 
is not so often applied to individuals. The 
canals of the state, not being the state, nor 
a corporation, nor a natural or artificial be- 
ing, nor possessed as such of property or 
income, but simply public works, material 
structures, made and used for travel and 
transportation, and capable of yielding an 
income to their owners from such use, in a 
strict sense have no revenues, because they 
have no recognized individual legal existence. 
Strictly speaking, the canals only yield rev- 
enue, but it is the revenue of their owners, 
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proving a street made by a city relates to 
revenue, and is within the meaning of the 
statute. Herhold v. City of Chicago, 106 
III. 547, 548. 


Under a statute providing for appeals 
“in all cases relating to revenue” the word 
“revenue” embraces all taxes and assess- 
ments imposed by public authority. All pub- 
lic park assessments are included in the 
term. People v. Springer, 106 Ill. 542, 544. 


Practice Act, § 88, as amended in 1879, 
provides that in all cases relating to the 
revenue, etc., appeals shall be taken directly 
to the Supreme Court. The word “revenue” 
in that clause embraces all taxes and assess- 
ments imposed by any public authority, and 
includes special assessments made by the 
city for any public improvement. Potwin v. 
Johnson, 106 III. 532, 533. 


As taxes. 


The term “revenue,” when used in refer- 
ence to funds derived from taxation, is best 
interpreted, in the absence of qualifying 
words or circumstances implying a different 
signification, as confined to the usual public in- 
come—taxation. The word is so used in the 
Revenue Laws of 1882, c. 62, in reference to 
the repeal of acts or parts of acts regarding 
the raising of revenue. The statute did not 
contemplate other sources of public income 
than revenues and licenses of the classes 
enumerated in its several sections. Laughlin 
v. Santa F6 County Com’rs, 5 Pac. 817, 819, 
3 N. M. (Johns.) 264. 


The word “revenue,” as used in the stat- 
ute (section 88, Practice Act), as amended 
June 3. 1879, includes a proceeding to re- 
strain the collection of taxes. In Webster 
v. People, 98 III. 343, it was held that the 
word “revenue,” as used in the statute, em- 
braces all taxes and assessments imposed by 
public authority. Phœnix Grain Stock Exch. 
v. Gleason, 22 Ill. App. 373, 374. 


The word “revenue” in Practice Act, § 88, 
providing that all cases relating to the rev- 
enue shall be taken directly to the Supreme 
Court on appeal, embraces all taxes and 
assessments, including special assessments. 
Claypool Drainage & Levee Dist. v. Chicago 
& A. R. Co., 81 III. App. 433, 434; Gunning 


| v. People, 76 III. App. 574, 578. 


The word revenue“ is defined by Web- 
ster as: “The income of the nation, derived 
from its taxes, duties, and other sources for 
the payment of the national expenses. The 
phrase “other sources” would include the 


the state or the people. People v. New Tork proceeds of sales of public lands, those aris- 


Cent. R. Co. (N. Y.) 34 Barb. 123, 135. 


Special assessment. 
Under a statute providing for appeals 


ing from sales of public securities, the re- 
ceipts of the Patent Office in excess of its 
disbursements, and those of the Post-Office 
Department, if there should be such an ex- 


»in all cases relating to revenue,” a judg- | cess as there was at a time in the early his- 


ment confirming special assessments or im- 


tory of the government, The phrase would 
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apply to all cases of such excess. In some 
of them the receipts might fluctuate; there 
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* The obvious meaning and common 
sense of the thing is that * * * the act 


being an excess at one time and deficiencies | of July 18, 1866,“ punishing the violation of 


at another. The constitutional 


limitation ; the revenue laws of the United States, in- 


(article 1, § 7), providing that all bills for tended those laws, and those only, which up- 


raising revenue shall originate in the House 
of Representatives, has been confined to 
bills to levy taxes in the strict sense of the 
words, and has not been understood to ex- 
tend to bills for other purposes which inci- 
dentally create revenue. United States v. 
Norton, 91 U. S. 566, 568, 23 L. Ed. 454 (cit- 
ing Story, Const. § 880). 


`~ 


REVENUE LAW. 


See “Internal Revenue Act.” 


The term “revenue measures” is com- 
monly used to designate legislation provid- 
ing for the assessnient and collection of taxes 
to defray the expenses of the government. 
These measures {include all the laws by which 
the government provides means for meeting 
its expenditures. Peyton v. Bliss (U. S.) 19 
Fed. Cas. 407, 408. 


“Bouvier, in his Law Dictionary, defines 
‘revenue’ to be ‘the income of the govern- 
ment arising from taxation, duties, and the 
like.“ ‘Revenue laws’ * +% should, 
then, mean laws relating to the income of 
government, arising from taxation, duties, 
and the like. The seventh section of the first 
article of the national Constitution provides 
that ‘all bills for raising revenue shall orig- 
inate in the House of Representatives.’ I 
suppose that ‘bills for raising revenue’ are,” 
then, to be classed as revenue laws, within 
the meaning of the act of July 14, 1866, pun- 
ishing the violation of the revenue laws of 
the United States. What bills are properly 
‘bills for raising revenue,’ in the sense of the 
Constitution, has been a matter of some dis- 
cussion. A learned commentator (Tucker) 
supposes that every bill which indirectly or 
consequentially may raise revenue is, within 
the sense of the Constitution, a revenue bill. 
He therefore thinks that bills for establishing 
the post office and the mint, and regulating 
the value of foreign coin, belong to this class; 
+ è è but the practical construction of the 
Constitution has been against this opinion, 
and “ it has been confined to ‘bills 
to levy taxes’ in the strict sense of the 
words, and has not been understood to ex- 
tend to bills for other purposes which may 
incidentally create revenue. No one sup- 
poses that a bill to sell any of the public 
lands, or to sell public stock, is a bill to raise 
revenue in the sense of the Constitution. 
Much less wonld a bill be so deemed which 
merely regulated the value of foreign or do- 
mestie coin, or authorized the discharge of 
insolvent debtors upon assignment of their 
estates to the United States, giving priority 
of payment to the United States in case of 
insolvency, though all of them might inci- 
dentally bring revenue into the treasury. 


on their face are plainly designed to raise 
revenue.” The Nashville (U. S.) 17 Fed. Cas. 
1176, 1178. 


Laws 1893, p. 150 (Civ. Code, §§ 978-98), 
was a senate bill, entitled “An act to regu- 
late the sale and redemption of transporta- 
tion tickets of common carriers.” It limits 
to agents authorized by certificates from the 
carriers the right to sell tickets, the certifi- 
cates to be posted for inspection by travelers, 
and requires each agent, within 10 days after 
his appointment, to exhibit bis certificate to 
the Secretary of State, and obtain a license as 
ticket seller, and pay to the secretary a fee 
of $1. The act makes it unlawful for any 
one to sell tickets without a license, provides 
a penalty for violations, provides for the re- 
demption of unused tickets, and makes it un- 
lawful for tickets to be sold at other than 
the regular rate. Held, that the act was a 
police regulation, and not a bill for raising 
revenue, within Const. art. 5, § 32, requiring 
such a bill to originate in the House of Rep- 
resentatives; the true meaning of “revenue 
laws” being such laws as are made for the 
direct and avowed purpose of creating and 
securing revenue or public funds for the 
service of the government. State v. Bern- 
heim, 49 Pac. 441, 442, 19 Mont. 512. 


While the primary object of all taxation 
is the raising of revenue for the support of 
the government, and all bills for that general 
purpose are bills for raising revenue in the 
sense of the Constitution, and therefore must 
originate in the House of Representatives, it 
does not necessarily follow that every bill for 
some other legitimate and well-defined gen- 
eral purpose becomes a revenue bill in the 
same sense, because, as an incident to the 
main object, it may contain a provision for 
the payment of certain dues, license fees, or 
special taxes. The fact that that portion of 
National Bank Act June 3, 1864, § 41 (13 Stat. 
111), imposing a semiannual tax upon cireu- 
lating notes of national banks organized un- 
der the act, had its origin in the Senate by 
amendment to the bill as originally intro- 
duced in the House, does not invalidate it, as 
the amendment was not an independent 
measure, and did not convert it into a bill 
for raising revenue in the sense of Const. 
art. 1, § 7, providing that bills for raising 
revenue must originate in the House of Rep- 
resentatives. Twin City Nat. Bank v. Ne- 
beker (D. C.) 3 App. Cas. 190, 200, 201. 


The expression “revenue laws of the 
United States,” as used in Act Cong. 1804, c. 
40, § 3, providing that “any person or per- 
sons guilty of any crime arising under the 
revenue laws of the United States or incur- 
ring any fine or forfeiture by breach of the 
said laws may be prosecuted,” ete. does not 
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embrace Act Cong. 1803, c. 62, § 2, prescrib- 
ing the penalty of $500 for not depositing the 
ship’s register with the consul on arrival in 
a foreign port. Parsons v. Hunter (U. S.) 18 
Fed. Cas. 1259, 1261. 


A “bill for raising revenue,” as we under- 
stand it from the debates on the federal Con- 
stitution, authorities, and text writers, em- 
braces all appropriations of money for the 
public treasury, where the bill either pro- 
vides for the levy of duties or taxes, capita- 
tion or ad valorem, upon the people; or is a 
part of a system of laws or another bill 
which does so provide. Commonwealth v. 
Bailey, 81 Ky. 395, 399, 400. 


Appropriation bill. 


“A bill for raising revenue is one whose 
main purpose is to raise money by taxation. 
A mere appropriation of public money, 
though it may lead to the necessity of taxa- 
tion, is insufficient to characterize a measure 
as one for revenue, such as must originate in 
the House, and not in the Senate.” Curryer 
v. Merrill, 25 Minn. 1, 8, 33 Am. Rep. 450 
(quoting 2 Story, Const. [4th Ed.] § 880). 


Embargo act. 


Within the meaning of United States stat- 
utes providing that any person guilty of any 
crime arising under the revenue laws of the 
United States, or incurring any fine or for- 
feiture by breach of said laws, may be prose- 
cuted at any time within five years, an action 
to recover a penalty under the embargo law 
of 1808 is not an action for a penalty under 
the revenue laws. The true meaning of “rev- 
enue laws” in this clause is such laws as are 
made for the direct and avowed purpose of 
creating and securing revenue or public funds 
for the use of the government. No laws 
whose collateral and indirect operation might 
possibly conduce to the public wealth are 
within the scope of the provision. United 
States v. Mayo (U. S.) 26 Fed. Cas. 1230, 1231. 


Delegation of power to tax. 


An act incorporating a town is not an act 
for raising revenue, within the meaning of 
Const. art. 1, § 16, providing that all bills for 
raising revenue or appropriating moneys 
shall originate in the House of Representa- 
tives, although the act may, among the many 
powers it confers upon the town, confer the 
power to tax. In such a case taxing is not 
the end; it is a mere incident. Besides, the 
delegation of the power to tax and the laying 
of a tax are two things. The constitutional 
provision applies to an act laying a tax. 
Harper v. Town of Elberton Com'rs, 23 Ga. 
566, 570. 


Imposition of direct tax. 


“Any law which provides for the assess- 
ment and collection of a tax to defray the 
expenses of the government is a revenue law. 
Such legislation is commonly referred to un- 
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der the general term ‘revenue measures,’ and 
these measures include all the laws by which 
the government provides means for meeting 
its expenditures. 12 Stat. 294, imposing di- 
rect taxes upon the states, is a revenue act, 
and therefore cases arising under the act are 
removable to the federal courts under the 
provision of 4 Stat. 632, authorizing such re- 
moval in cases of suits involving the revenue 
laws of the United States.” Peyton v. Bliss 
(U. S.) 19 Fed. Cas. 407, 408. 


As excluding internal rcvenue law. 


The general term “revenue laws of the 
United States,” as used in Act March 2, 1833, 
providing for removal of causes, standing 
alone, might include all revenue laws of 
every description, but, used as it is in am act 
entitled “An act further to provide for the 
collection of duties on imports,” must be con- 
sidered as not intended to include laws for 
the collection of internal revenue. Stevens 
v. Mack (U. S.) 23 Fed. Cas. 20. 


Postal law. 


The act of Congress entitled “An act to 
establish a postal money system” (13 Stat. 
76) is not a revenue law within the meaning 
of the act for the punishment of certain 
crimes against the United States (2 Stat 
290), fixing the limitation for prosecution of 
crimes arising under the revenue laws of the 
United States at five years from the time of 
the commission of the offense. United States 
v. Norton, 91 U. S. 566, 567, 23 L. Ed. 454. 


Revenue laws are not necessarily laws 
for raising revenue,“ within the constitu- 
tional rule that a bill for raising revenue must 
originate in the House of Representatives, 
and hence an act increasing the rate of post- 
age on certain mail matter is not unconsti- 
tutional although it originated in the Sen- 
ate, and was not an amendment to a bill for 
raising revenue in the House of Representa- 
tives. Const. art. 1, § 7, subd. 1, providing 
that all bills for raising revenue shall orig- 
inate in the House. United States v. James 
(U. S.) 26 Fed. Cas. 577, 578. 


The post-office laws of the United States 
are “revenue laws” within the meaning of 
section 3 of the act of Congress of March 2, 
1833 (4 Stat. 633), providing for the removal 
into a Circuit Court of the United States 
from a state court of a suit brought against 
a person for an act done under the revenue 
laws of the United States, or under color 
thereof. Warner v. Fowler (U. S.) 29 Fed. 
Cas. 255. 


The term “revenue laws,“ within the 
meaning of 4 Stat. 633, providing for the re- 
moval into the Circuit Court of a suit brought 
against a person for an act done under the 
revenue laws of the United States or under 
color thereof, includes the post-office laws 
of the United States. “Laws relating to the 
revenue or revenue laws are such laws as are 
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enacted in reference to such collection; such 
as give rules as to the mode of its collection, 
and as to the manner in which the officers 
employed in such collection shall collect du- 
ties. Our taxes are no more the revenue of 
the state than are the duties or taxes col- 
lected under the post-office laws of the United 
States for the carriage of letters in the pub- 
lie mails.“ Warner v. Fowler (U. S.) 29 Fed. 
Cas. 255. 


Tariff act. 


Act Cong. March 2, 1799, e. 22, 1 Stat. p. 
627, regulating the collection of duties on im- 
ports, is a revenue law, within the meaning 
of Act Cong. April 18, 1818, c. 70, providing 
for the mode of suing for and recovering pen- 
alties and forfeitures for violations of the 
revenue laws of the United States. The Abi- 
gail (U. S.) 1 Fed. Cas. 36. 


REVENUE LAWS OF A STATE. 


The ordinances of municipal corporations 
laying taxes cannot be regarded as the “rev- 
enue laws of a state” from which they derive 
their power of laying taxes, within the mean- 
ing of the act of June 30, 1870, making it the 
duty of the court to give to causes wherein 
the execution of the revenue laws of any 
state are enjoined, etc., preferences or priori- 
ty over all other civil causes. Davenport 
City v. Dows, 82 U. S. (15 Wall.) 390, 392, 21 
L. Ed. 96. 


REVENUE OFFICER. 


“Revenue,” as used in Rev. St. § 989 [U. 
S. Comp. St. 1901, p. 708], providing that 
judgments recovered against an “officer of 
the revenue” shall be paid out of the United 
States treasury if there was probable cause 
for the commission of the act for which the 
judgment was rendered, does not include a 
postmaster. Campbell v. James (U. S.) 8 
Fed. 513, 516. 


REVERSE. 


To reverse is to overthrow, set aside, 
make void, annul, repeal, or revoke, as to re- 
verse a judgment, sentence, or decree, or to 
change to the contrary, or to a former condi- 
tion. The distinction between the reversal 
of a judgment and an affirmance with a mod- 
ification is said by the court to be too marked 
and radical to justify them in disregarding 
it, and it is held that the reversal of a judg- 
Ment nullifies the same and entirely vacates 

Cowdery v. London & San Francisco 
Bank, 73 Pac. 196, 197, 189 Cal. 208, 96 Am. 
St. Rep. 115. 


REVERSAL. 
Unanimous reversal, see “Unanimous.” 


The reversal of a judgment annuls It, 
but does not necessarily set aside the foun- 
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dation on which it rests. This foundation 
may be sufficient to support a judgment of a 
different kind, and may be such as to require 
it. A reversal, therefore, is never, standing 
alone and ex vi termini, the ground of a 
new trial. Coughlin v. McElroy, 44 Atl. 743, 
744, 72 Conn. 444. 


The terms “affirmance” or “reversal,” 
used in section 84 of the small cause act 
(Revision, p. 554), providing that courts of 
common pleas shall have cognizance of ap- 
peals in a summary way, and give judgment, 
with costs, and award execution thereon, ei- 
ther on the affirmance or reversal of the 
judgment so appealed, are employed to in- 
dicate the successful or unsuccessful party 
on the appeal: and costs on appeal will only 
be given to a successful party, who has judg- 
ment in his favor on the appeal. Housel v. 
Higgins, 47 N. J. Law (18 Vroom) 72, 73. 


REVERSED. 


The term “reversed.” as used in opin- 
ions, Judgments, and mandates, has received 
by long usage in the courts a settled con- 
struction, and means setting aside, annul- 
ling, or vacating. Laithe v. McDonald, 7 
Kan. 254, 268. 


“The word ‘reversed’ in its technical 
sense applies to the ultimate decision an- 
nulling expressly what had been done be- 
fore.“ King v. Sloan (Pa.) 1 Serg. & R. 77, 
79. - 


REVERSED AND REMANDED. 


Where the order of a court on appeal is 
as follows: “Judgment reversed and cause 
remanded”—the effect of the reversal is only 
to set aside the judgment, unless it is ap- 
parent from the opinion of the court that 
the adjudication was intended to be a final 
disposition of the cause. Ryan v. Tomlin- 
son, 39 Cal. 639, 646. 


It is a settled rule, unless there is some- 
thing in the opinion of the court or the order 
inade by it restricting the operation of the 
words “reversed and remanded,” they have 
the ordinary meaning. and it is error, on the 
entry of such order, for the court below not 
to award a new trial. Myers v. McDonald, 
8 Pac. 809, 811, 68 Cal. 162. 


REVERSED CURRENT. 


An electric current, which is periodical- 
ly reversed by a cummutator, which thus 
breaks the current between the changes in 
direction and takes off the current in sec- 
tions, is known as a reversed or alternated 
current. This distinction between an alter- 
nating and an alternated or reversed current 
should be carefully noted. An alternating 
current continues to act in opposite direc- 
tions as originally generated. An alternated 
current has been so reversed that the whole 
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flows in one direction, and is then known as, tate is ended. Powell v. Dayton, S. & G. R 
a continuous current. Every mechanically | Co., 16 Or. 33, 38, 16 Pac. 863, 806, 8 Am. St. 
generated current is naturally and originally ! Rep. 251 (citing Abb. Law Dict.). 
an alternating current. Westinghouse Elec- B] 

é ; ; ackstone attributes the doctrine of re- 
tric & Mfg. Co. v. New England Granite Co. version to the feudal constitution; but Kent 


(U. S.) 103 Fed. 951, 952. differs from him, and says that reversion, in 
the general sense, must be familiar to the 
REVERSIBLE ERROR. laws of all nations which admit of private 


, property in lands. Alexander v. De Kermel, 
A reversible error is such an error as 81 Ky. 345, 350. 


warrants the appellate court in reversing the 
judgment. New Mexican R. Co. v. Hen- 
dricks, 30 Pac. 901, 902, 6 N. M. 611. 


A “reversion” is the return of an estate 
to the grantor and his heirs after the grant 
is over. A gratuitous permission by the own- 
er to a third person to use a chattel for a 
specified time is a loan, and does not create 
a reversionary right in the lender. Booth v. 
Terrell, 16 Ga. 20, 25. 


An “estate in reversion” is the residue 
of an estate left in the grantor, to commence 


REVERSION. 


The term “reversion” signifies a return 
to a pre-existence or tormer state or place. 
Clute v. New York Cent. & H. R. R. Co., 24 


N. E. 317, 318, 120 N. Y. 267. 
in possession after the determination of 
Sir Edward Coke describes a reverslon some particular estate granted out by him. 
to be the returning of land to the grantor or Sir Edward Coke describes a reversion to be 
his heirs after the grant is over. Barber v. the returning of land to the grantor or his 
Brundage, 50 App. Div. 123, 125, 63 N. T. heirs after the grant is over: as, if there be 
Supp. 347; Alexander v. De Kermel, 81 Ky.| a gift in tail, the reversion of the fee is, 
345, 350. without any special reservation, vested in 
In Co. Litt. c. 2, § 19, it is said: “A re- the donor by act of law. So, also, the rever- 
version is when the residue of the estate al- Sion after an estate for life, for years, or at 
Ways doth continue in him that made the | Will, continues in the lessor; for the fee sim- 
particular estate, or where the particular es- Ple of all lands must abide somewhere, and 
tate is derived out of his estate.“ De Kermel if he who was before possessed of the whole 
v. Alexander, 4 Ky. Law Rep. 142, 147. carves out of it any small estate, and grants 
it away, whatever is not so granted remains 
A reversion is a vested interest or es- in him. Barber v. Brundage, 63 N. Y. Supp. 
tate, inasmuch as the person entitled to it has 347, 348, 50 App. Div. 123 (quoting 4 BI. 

a vested right of future enjoyment, Payn v.| Comm. p. 175). 
Beal (N. X.) 4 Denio, 405, 411. 


A “reversion” is a present vested inter- 

The term “reversionary interest“ implies est, to be enjoyed at some future time on the 
that there is a preceding particular estate happening of some particular event. A re 
or interest, and is SO used in Acts 1809-70, version 18 an estate vested in præsenti, 
c. 1, § 21, providing that it shall not be law- though to take effect and profit In futuro, 


ful to sell on execution the reversionary in- and may be aliened and charged as an estate 


until after the termination of the homestead grantor has conveyed less than his whole 


interest therein: Joyner v. Sugg, 44 S. E. interest or estate. Wingate v. James, 121 
122, 124, 132 N. C. 580. ; Ind. 69, 72, 22 N. E. 735. 


4 Bl. Comm. p. 175, says “an estate in 
reversion is the residue of an estate left in 
the grantor, to commence in possession after jy for life, and there is annexed to such gift 
the determination of some particular estate| a power of disposition of the reversion, the 
granted out by him.” Barber v. Brundage, first taker takes but an estate for life, with 
63 N. Y. Supp. 347, 348, 50 App. Div. 123; the power annexed,” is a word of the very 
People v. Lawrence (N. X.) 54 Barb. 589, greatest importance in its connections in its 


619; Todd v. Jackson, 26 N. J. Law (2 | influenc 
a g f e upon rules of construction. It im- 
Dutch.) 525, 540. And Lord Coke describes plies that the devising clause has left some- 


it as the return of land to the grantor or his thing to revert to the testator after the es- 
heirs after the grant is over. Powell v. Day- tate given to the devisee. Byrne v. Weller, 
ton, S. & G. R. Co., 16 Pac. 863, 866, 16 Or. 61 Ark. 366, 373, 375, 33 S. W. 421, 423. 

33, 8 Am. St. Rep. 251; Alexander v. De A 

Kermel, 81 Ky. 345, 350; Todd v. Jackson, The term “reversion” is often used in 
26 N. J. Law (2 Dutch.) 525, 540. It seems | such a sense as to be descriptive only of an 
to have two significations. The one is an interest in land. 4 Kent, Comm. 354. It is 
estate left, which continues during a par- also used in speaking of the right to a return 
ticular estate in being; and the other is the of such personal property as does not perish 
returning of the land after the particular es- | with a sbort term of using, the possession 


The word “reversion,” in the rule that 
“where property is given to a person express- 


REVERSION 
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ef which property the general owner has but who parted with the possession or title 


parted with. Frankenthal v. Meyer, 55 III. 
App. 405, 414 (citing Gordon v. Harper, 7 
Term Rep. 9). 


An estate in reversion is the residue of 
an estate. usually the fee, left in the gran- 
tor and his heirs after the determination of 
a particular estate which he has granted out 
of it. Civ. Code Ga. 1895, § 3098. 


A “reversion” is the residue of an estate 
left by operation of Jaw in the grantor or his 
successors, or in the successors of the testa- 
tor, commencing in possession on the deter- 
mination of a particular estate granted or 
devised. Civ. Code Cal. 1903, § 768; Civ. 
Code Mont. 1895, § 1217; Rev. Codes N. D. 


to it by creating an estate in another.” 
Pearce v. Lott, 29 S. E. 276, 278, 101 Ga. 395 
(quoting And. Law Dict). 


As used in a provision of a will provid- 
ing that any portion of a certain sum au- 


, thorized to be appropriated to the relief of 
the testator’s needy nephews and nieces 


therein referred to which should not be so 
appropriated should revert to the use of a 
hospital fund, the term “revert” means that 
it should go back to the hospital fund, from 
which it had been withdrawn. Ingraham v. 
Ingraham, 48 N. E. 561, 569, 169 III. 432. 


“Revert,” as used in a will giving a 
daughter of the testator a certain sum, and 


1899, § 3332: Civ. Code S. D. 1903, § 248; Providing that, should she die leaving no is- 
Gen. St. Minn. 1894, § 4373; Rev. St. Okl. | sue, the legacy should revert to testator’s 


1903, § 4033; Comp. Laws Mich. 1897, § 


estate, does not indicate that the testator 


8794; Rev. St. Wis. 1898, § 2036; Nicoll v. contemplated the death of the daughter after 


New York & H R. Co., 12 N. X. (2 Kern.) 
121, 132; Rev. St. N. T. p. 723, 5 12. It nec- 
essarily assumes that the grantor has not 
parted with his entire estate. Wood v. Tay- 
lor. 30 N. T. Supp. 433, 436, 9 Misc. Rep. 640 
(citing 4 Kent, Comm. 353). 


As an estate or fee. 
See, also, Estate.“ A 


“A reversion has been said to be the 
residue of the fee after a less estate has 
been carved out of it, both these interests be- 
ing but one estate. Jac. Law Dict.; 1 Coke, 
c. 12, § 215. A fee simple of the land is the 
largest possible estate. Id. c. 1, § 11. Al- 
though there may be a remainder or a rever- 
sion in fee, it is not the entire property, or, 
in popular language, the land itself, that is 
held in fee in such case, but only the rever- 
sion or the remainder. A reversion or a re- 
mainder is described as such; the quality, 
value, and sometimes.the validity, being de 
pendent upon the precedent estate.” There- 
fore a remainder or a reversion is not prop- 
erly described in the certificate of appraisers 
in execution, reciting that the debtor holds 
certain real estate in fee simple.—Stinson v. 
Rouse, 52 Me. 261, 266. 


REVERT. 


“Revert” means to turn back that which 
has been received. Lewis v. Lewis, 87 N. W. 
280, 281, 114 Iowa, 399. 


The word “revert,” in connection with 
property, implies in a popular sense devolu- 
tion upon one having an already existing in- 
terest. In re Phillips’ Estate (Pa.) 48 Leg. 
Int. 232. 


“The usual and ordinary meaning of 
‘revert’ is to return. Its legal or technical 
signification is for property to return or go 
back to a person who formerly owned it, 


she had come into possession of the legacy. 
McDowell v. Stiger, 42 Atl. 575, 576, 58 N. 
J. Eq. 125. 


“Revert,” as used in Code, § 2015, pro- 
viding that if a railway is not used or op- 
erated for eight years. or if, its construction 
having been commenced, work has ceased 
and has not been in good faith resumed for 
eight years, the right of way, including the 
roadbed, shall revert to the owners of the 
land from which it was taken, is a technical 
word, and should be accorded its meaning 
as such. It is the return to the owner of the 
fee of the easement formerly operated, or, 
perhaps more accurately speaking, the re- 
moval of the burden cast upon the fee. The 
instant the right of way reverts to the owner, 
the easement, with all its incidents, is ex- 
tinguished, and the owner of the tract from 
which it was taken is restored to complete 
dominion over the entire property. Remey 
v. Iowa Cent. Ry. Co., 89 N. W. 218, 220, 116 
Iowa, 133. 


As go to. 


The term “revert,” as used in a clause 
of a will declaring that, if the legatee should 
die before attaining her majority, the legacy 
should revert back to the testator’s lawful 
heirs, should be construed to mean “go to.” 
Beatty v. Trustees of Cory Universalist Soc., 
39 N. J. Eq. (12 Stew.) 452, 463. 


Where a holographic will bequeathed 
testator’s residuary estate to his only sur- 
viving sister of the whole blood, and pro- 
vided that, in case of the death of any of 
the legatees before distribution, the portion 
bequeathed to such legatee should “revert 
to the children of the family of which such 
legatee is a member,” and it appeared that 
the only members of the testator’s family 
surviving at the date of the will were a half- 
brother and half-sister living in different 
states, the phrase “revert to“ should not be 
construed technically, but as meaning “go 


REVERT 


to,” so that, on the death of the sister before 
distribution, her share should be divided 
among her children, instead of between tes- 
tator’s half brother and sister. In re Ben- 
nett’s Estate, 66 Pac. 370, 134 Cal. 320. 


Testator devised his property to his own 
daughter in trust, she to have the income, 
and, should she die without issue, the prop- 
erty was to revert back to the heirs of tes- 
tator and his deceased wife, but, should she 


die with issue, such issue was to inherit the 


estate. Held, that the words “shall revert | 
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time. Snell’s Ex’rs v. Snell, 38 N. J. Eq. 
(11 Stew.) 119, 124. 


“Revert to the United States,” as used 
in Act Cong. July 25, 1886, granting lands 
to aid in the construction of a railroad and 
telegraph line from the Central Pacific NTail- 
road, in California, to Portland, Or.—sec- 
tion 8 providing that, in case the company 
should not complete the same as provided in 
section 6, this act shall be null and void, 
and all lands not conveyed by patent to said 
company or companies, as the case may be, 


back“ should be read as “shall go to,” as at the date of any such failure, shall revert 
it would be impossible for the estate to re- to the United States—is equivalent to a dec- 


vert“ to persons who had never had any in- 


terest therein. Johnson v. Askey, 60 N. E. 
76, 77, 190 III. 58. 


As terminating estate. 


Where a deed conveyed land to a gran- 
tor's wife for the life of the grantor, provid- 
ing that at the grantor’s death the land 
should revert and reinvest in fee simple to 
bis heirs at law or devisees, the provision 
that the land should “revert and reinvest” at 
the termination of grantor’s life was equiv- 
alent to a grant of a life estate only. 
Whayne v. Davis (Ky.) 66 S. W. 827, 829. 


A holographic will devised all the tes- 
tator’s land to his widow during widowhood, 
and at her death the land was directed to 
be sold, and the moneys arising therefrom 
to be equally divided among testator’s four 
children’ or their heirs. In case of the 
widow's remarriage, the land was directed 
to be sold, and one-half of the money was 
to be used for her benefit and support, to 
revert back to the children at her death, 
and the other half to be equally divided 
among them. Held, that the phrase “revert 
back” clearly indicated the testator’s inten- 
tion to vest the fee in the children, subject 
to the widow’s life estate. The court says: 
“We think that a fair and reasonable inter- 
pretation of the words ‘revert back’ indicates 
that the testator assumed and believed that 
by the preceding language he had already 
vested his real estate in his children in equal 
shares, subject to the use thereof of his 
widow during her life or widowhood.” 
Therefore a conveyance by one of the chil- 
dren of his interest during the widow’s life- 
time was valid and binding. Miller v. Gil- 
bert, 22 N. Y. Supp. 355, 357, 3 Mise. Rep. 43. 


The word “revert,” as used in a will 
whereby the testator gave a life interest in 
certain lands to his wife, and whereby he 
directed that after her death the property 
should revert to the executors and be dis- 


posed of by them in the same manner as the 


rest of his estate thereinafter mentioned, 
showed that testator intended to give to the 
executors the remainder in fee. Therefore 
the executors could, with the widow's con- 
sent, sell the lands in question in her life 
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laration that the act granting such lands 
shall cease to be operative if the company 
fails to complete its road within the specified 
time. “It is no more than a provision that 
the grant shall be void if a condition subse- 
quent be not performed.” Bybee v. Oregon 
& C. R. Co., 11 Sup. Ct. 641, 643, 139 U. 8. 
663, 35 L. Ed. 305. 


REVERTER. 


A devise of land was to be used by the 
vendee for a certain purpose forever, and 
whenever the vendee should cease to use the 
land for such purpose the same was to revert 
to testator’s heirs at law. Held, that tes- 
tator bad reserved to his heirs at law an in- 
terest not exactly a_reversion, but what is 
rather the possibility of a reversion, and 
termed a “reverter.” Lougheed v. Dykeman 
Baptist Church and Society, 40 N. Y. Supp. 
586. 


REVEST. 


The word “revest,” in law, simply means 
the return or the falling back into the pos 
session of the donor or of the former pro 
prietor. McPheeters v. Wright, 24 N. E. 734, 
739, 124 Ind. 560, 9 L. R. A. 176. 


REVIEW. 


See Bill of Review”; 
view.“ 


“Writ of Re 


As new trial. 


In Comp. St. 1715, § 131, giving the 
prisoner, if a verdict of guilty were returned 
in the county court, an absolute right of re 
view, a new trial is meant. State v. Main, 
37 Atl. 80, 82, 69 Conn. 123, 36 L. R. A. 623, 
61 Am. St. Rep. 30. 


As review on appeal. 

The word “review,” as used in Code 
Civ. Proc. § 779, providing that where costs 
of a motion are awarded or proceedings in 
the action on the part of the party requircd 
to pay the same, except “to review or vacate 
the order,” are stayed until the payment 
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thereof, must be taken to mean to review on tion of ecclesiastical bodies,” shows the 
appeal; for that is the only method whereby plain purpose of the enactment, which was 
a review may be had. The word could not to collect the provisions essential to the in- 
have meant renewal of the motion or a re- corporation of ecclesiastical bodies and em- 
settlement of the order. The word “review” body them in one act. Therefore this act 
means simply that the court on appeal may , supersedes Acts 1895, No. 110, entitled “An 
be asked to consider the question presented | act for the incorporation of Methodist Epis- 
below as a ground for the determination copal Churches.” Graham v. Muskegon 
in the order. Weebawken Whurf Co. v. County Clerk, 116 Mich. 571, 572, 74 N. W. 
Knickerbocker Coal Co., 54 N. Y. Supp. 566, 729. 

567, 25 Misc. Rep. 309. 


| REVISED STATUTES, 


REVIEWS. Though in 1862 there were in New York 
five so-called editions of the Revised Stat- 

ney jews, as used in St. 1810, 10 108, § utes in common use, yet the term “Revised 

25, providing that privates in the na tia are Statutes” had a well-settled meaning in the 
not required to attend reviews held more state, which denoted the statutes published 


than 15 miles from their residence, applies under that title pursuant to Laws 1888, c. 
only to brigade reviews. Commonwealth v. 20, and the amendments to those statutes. 


Richardson, 13 Mass. 220. In re Norton, 39 App. Div. 369, 371, 57 N 
Y. Supp. 407. 
REVISE. ö , 
1 28 e REVISION. 
“Revise,” as used in the title o ws F * 
1893, Act 118, to “revise” the laws relative | Revision, “as * 


d izing the entering of an appeal, after the ex- 
discipline thereof, and to repeal all acts in- : piration of the time limited for such appeal. 
consistent therewith, implied an intention on When the court is satisfied that justice re- 
the part of the Legislature to include the en- 3 a revision of the decree appealed 
tire control over the subject: and, the pro- rom, does not mean reversal or modification, 
visions of the act being intended to cover the | but simply review, re-examination, or look- 
entire management of such penal institu- Ing at again. Goodwin v. Prime, 42 ‘Atl. 
tions, the same did not violate Const. art. 785, 787, 92 Mé. 355. 

4, § 25, providing that the act revised and The words “revision or correction,” as 
the sections altered or amended shall be re-' eontained in a city charter (Sp. Laws 1893, 


enacted and published at length. Ellis v. p. 25, § 27), relating to special assessments, 
Parsell, 58 N. W. 839, 840, 100 Mich. 170. and providing that any person might pre- 


“To revise is to review or re-examine for sent a petition to the city council showing 


correction, and when applied to a statute: “Herein he had been or may be injured by 


roposed improvement, and asking for a 
contemplates the re-examination of the same 5 Pre p ‘6 
revision or correction of the same,” means 


subject-matter contained in the prior stat- i that the council may be called upon to re- 
ute, and the substitution of a new, and what o i 
is believed to be a still more perfect, rule.” 5 5 1 5 
nenen does not empower the council to do anything 
“Revise,” as contained in Const. art. 15, that it or its officers could not have done in 
$ 11, providing that three persons learned in the first instance. Hutcheson v. Storrie, 51 
the law shall be appointed “to revise and re- S. W. 848, 852, 92 Tex. 685, 45 L. R. A. 289. 
arrange the statute laws of the state,” means 71 Am. St. Rep. 884. 
to review, alter, and amend, and does not 
signify an act of absolute origination. It 


to penal institutions and the government an 


“A ‘revision of statutes’ implies a re-ex- 
amination of them. The words apply to a 
relates to something alrendy in existence. | restatement of the law in a corrected or im- 
Vinsant v. Knox, 27 Ark. 266, 272. proved form. The restatement may be with 

A law is revised when it is in whole or or Without material change. A revision is 
in part permitted to remain. and something intended to take the place of the law as pre- 
is added to or taken from it, or it is in some viously formulated. By adopting it the Leg- 
way changed or altered to make it more islature does the same thing in effect as 
complete or perfect, or to fit it the better to| When a particular section is amended by the 
accomplish the object or purpose for Which Words ‘so as to read as follows.’ The re- 
it was made, or some other object or pur- Vision is a substitute. It displaces and re- 


pose. Falconer v. Robinson, 46 Ala. 340, 348. peals the former law as it stood relating to 
the subjects within its purview.” Cortesy v. 


The phrase “revise, amend, and consoli- Territory. 32 Pac. 504. 505, 7 N. M. 89 (cit- 
date.“ as used in the title of Acts 1897. ing Suth. St. Const. § 154). See, also, City 
No. 209, entitled “An act to revise, amend, of Helena v. Rogan, 69 Pac. 709, 710, 27 
and consolidate the laws for the incorpora- | Mont. 135. 
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REVIVE. REVIVAL BY AGREEMENT. 
See “Judgment of Revival by Agree 


The primary meaning of the word “re- ment.” 


vive” is to give life to again. The first syl- 

lable indicates the use of old matter, and 

the latter means to give life to, which is one REVIVOR. 

of the primary meanings of the word “cre- See “Bill of Revivor.” 
ate.” In re Bank of Commerce, 53 N. E. 

950, 954, 153 Ind. 160, 47 L. R. A. 489. 


REVOKE—REVOCATION. 


See “Expres Revocation”; “Implied 
Revocation.” 


Debts. 


The word “revive” means to bring again 
to life, to renew, to reanimate, or to bring 
into action after a suspension; as to revive 

j ’ When an order of removal of the board 
a project or scheme that had been laid aside. or license commissioners was revoked, it 
It is a word which has been generally em- was not rescinded from the beginning and 
ployed in the judicial decisions to express made as if it never had been. That is not 
the effect of an admission of the existence the meaning of “revoked,” which imports 
of indebtedness or a promise to pay a debt that the order is in force until it is recalled. 


otherwise barred by the statute of limitations. | Taber v. City of New Bedford, 58 N. E. 640, 
Lindsey v. Lyman, 37 Iowa, 206, 207 (citing 641, 177 Mass. 197. 


Webst. Dict.). 


0 
“Revive,” as used in Comp. Laws, § As annul 
1873, providing that actions on contracts “To revoke” sometimes denotes the right 
shall be ‘‘revived” by admission that the debt to annul, rescind, or abolish. City of Hous- 
is unpaid, etc., will be held to mean both ton v. Houston City St. Ry. Co., 19 S. W. 
the revitalization of a dead cause of action 127, 130, 83 Tex. 548 (quoting Webst. Dict.). 
and the restoring of a lapsed period of a 
statutory life, so that the promise may be Revocation of bequest 
made either before or after the running of By a very loose and indeterminate use 
the statute of limitations. Bullard v. Lopez, of language, anything which renders a be 
37 Pac. 1103, 1104, 7 N. M. 561. quest inoperative at the testator's death may 
, possibly be called a “revocation.” A satis- 
Judgments. faction of a legacy by an advancement made 
The term “revive” means to restore or by a testator in his lifetime, if under any cir- 
bring again to life. When a judgment is cumstances a revocation of the bequest or 
revived, it becomes a new judgment, on an alteration of the will by which the be- 
which execution may issue as a personal lia- quest ig made, in the sense in which those 
bility; and it continues in existence for five|terms are used in the statute of wills (2 
years longer from date of the order of re | Rev. St. [1st Ed.] pp. 64-65, pt. 2, c. 6, tit. 1, 
vival, and the lien thereof, like the judgment | F 42, 48), is not so in a case where the tes- 
and incident thereto, is a new creation, and tator has declared in the will itself that the 
dates from the order of revival. Brier v. legacy should not be payable in the event 
Traders’ National Bank, 64 Pac. 831, 835, 24 of an advancement to be made and charac- 
Wash. 695. terized in a specified manner, and that event 
has happened. A testator who concludes to 
anticipate a proposed testamentary gift can- 
REVIVAL. not be said by any just use of language to 
The revival of a suit, which is either revoke or recall it, when, so far from wish- 
ing to undo what he has done, he has con- 
abated or made defective by the death of a pindéd: to-do it sooner than: he: belore m 


party interested, is not a new suit, but is: = 
still the same suit, in which both parties are | oe Langdon v. Astors Ex'rs, 16 N. Y. 


entitled to the benefit of all former proceed- 
ings. Where a suit abates or becomes de- 
fective by the death of a party, and is re- 


. vived by his heirs, they are not bound by The provision in Const. 1831, art. 2 $ 
proceedings taken after his death prior to 17, authorizing the Legislature to incorpo- 


i rate, with a reserved power of “revocation” 

A 1 a Pang Coar by the Legislature, permits the withdrawal 
cia of a single right or privilege, without revok- 
„Revival of a will” is where a second ing the whole franchise. The revocation 
will, which has revoked the former one, is | contemplated under the clause may be either 
canceled or destroyed, which operates to re-| direct or by necessary implication, by the 
vive the first will. Boudinot v. Bradford, 2 passage of an act necessarily inconsistent 
Dall. 266, 268, 1 L. Ed. 375. with any right or privilege possessed by an 


Revocation of franchise. 
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existing corporation. Wilmington City Ry. 
Co. v. Wilmington & B. 8. Ry. Co., 46 Atl. 
Oel.) 12. 16. ` 


Revocation of grant. 


The word “revocation,” when used in 
reference to a grant, “not only means the 
recalling of the power, but may denote the 
vacation of tbe grant for cause.” City of 
Houston v. Houston City Ry. Co., 19 S. W. 
127, 130, 83 Tex. 548, 29 Am. St. Rep. 679 
(citing Bouv. Law Dict.). 


Revocation of will. 


Revocation of will occurs where a sec- 
ond will is made containing an express 
clause revoking the former one. Boudinot v. 
Bradford (Pa.) 2 Dall. 266, 268, 1 L. Ed. 375. 


The word “revocation” means an act 
done by the party by which he recalls his 
will. The statute, therefore, with propriety 
says, not that the marriage of a testator re- 
vokes the will. but that it is to be deemed 
or considered the same as a revocation. The 
marriage is not a revocation, but it has the 
effect of a revocation. Lathrop v. Dunlop 
(N. Y.) 4 Hun, 213, 215. 


By “revocation of a will” is generally 
understood an act by which the will ceases 
to have any effect or efficacy. It is not, how- 
ever, uniformly used in this sense by legal 
writers or in English judicial opinions. But 
it is frequently applied to cases where the 
will operates on some estates, but does not 
operate on others, by reason of some convey- 
ance or modification made therein by the tes- 
tator in his lifetime. The alienation of real 
estate by the testator himself after he has 
devised the same by will is a revocation of 
the will only as to the part thus alienated. 
Carter v. Thomas, 4 Me. (4 Greenl.) 341, 342. 


An intention to sell property does not 
revoke a will by which the property is de- 
vised, and hence, where a testator contract- 
ed to sell the land, prepared articles, and took 
bonds for the payment of the purchase mon- 
ey, but no money was received by bim, and 
no deed executed, the will devising such 
Property was not revoked. Hall v. Bray, 1 
N. J. Law (Coxe) 212. 


A will, or a provision in the will, is re- 
voked,” in the proper sense of the term, 
when, although capable of being carried in- 
to effect according to its terms, it is ren- 
dered inoperative and void by a subsequent 
change of the mind of the testator, manifest- 
ed by such evidence as in the particular case 
the law requires. Langdon v. Astor’s Ex’rs, 
10 N. Y. Super. Ct. (3 Duer) 477, 561. 


“Revoke” means to recall, to take back, 
or to repeal; and where a testator merely 
changed the time of payment of the bequest, 
it was not a revocation, though testator call- 
ed it by that name in his will. In re Mor- 
tows Estate, 54 Atl. 342, 343, 204 Pa. 484. 
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Express revocation of a will can only be 
shown by evidence of some of the acts des- 
ignated by the statute, and the provisions of 
the statute must be complied with; but the 
revocation of a will may be implied from 
subsequent changes in the condition or cir- 
cumstances of testator, and hence a valid 
sale of an estate devised will effect a revo- 
cation pro tanto. An inoperative conveyance 
may so operate, if there be an intention to 
convey; but a contract of conveyance exe- 
cuted by one who is mentally incapacitated, 
or adjudged void for fraud or undue influ- 
ence, is ineffectual as a revocation. Graham 
v. Burch, 49 N. W. 697, 698, 47 Minn. 171, 28 
Am. St. Rep. 339. 


Same—As alter. 


“Revoked,” as used in Code, art. 93, § 
302, providing that no devise in writing of 
lands, tenements, or hereditaments, or any 
clause thereof, shall be revoked, except in 
the manner designated, means annulled, and 
is not synonymous with “altered”; and in 
legal contemplation a revoked will ceases to 
exist, and is as inoperative as if it never ex- 
isted. Eschbach v. Collins, 61 Md. 478, 499, 
48 Am. Rep. 123. 


A testator, who bequeathed a certain 
sum to an orphanage, afterwards executed 
a codicil which recited: “I hereby annul and 
revoke such bequest, and instead thereof I 
give the same to a trustee, to be invested 
during the life of A. for his benefit, and up- 
on his death to be paid to the orphanage for 
the purpose expressed in the will.“ In con- 
struing the codicil, it was held that the 
words “annul and revoke,” taken in connec- 
tion with expressed purposes of the codicil. 
did not constitute a revocation of the will. 
“The fact that the testator called it by that 
name does not make it so.” “Revoke” means 
to recall, to take back, to repeal. “Annul” 
means to abrogate, to make void. The cod- 
icil did not recall or make void the bequest 
in any part, except as to the time of pay- 
ment; and this it changed. In re Watt’s Es- 
tate, 32 Atl. 42, 44, 168 Pa. 422. 


Same—Alteration distinguished. 


In Swinton v. Bailey, 45 L. J. Exch. 427,. 
where testator had devised his real estate to 
E., her heirs and assigns, forever, and sub- 
sequently obliterated these words with a pen 
and ink, the judge said: The difference be- 
tween revocation and alteration seems to me 
to be this: If what was done simply takes 
away what was given before, or a part of 
what was given before, then it is a revoca- 
tion; but if it gives something in addition. 
or gives something else, then it is more than 
a revocation.” Appeal of Miles, 36 Atl. 39, 
41, 68 Conn. 237, 36 L. R. A. 176. 


Same As annul. 


“To ‘revoke a testamentary disposition’ 
is to annul it, so that in legal contemplation 
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it ceases to exist and becomes as inoperative of them, throw off all obedience to the com- 


as if it had never been written. But when, 
by the substitution of certain words for oth- 
ers, a different meaning is imported, there 
is not a mere revocation. There is something 
more than the destruction of that which has 
been antecedently done. There is a trans- 
mutation, by which a new clause is created. 
There is another and different testamentary 
disposition.” Gardiner v. Gardiner, 19 Atl. 
651, 652, 65 N. H. 230, 8 L. R. A. 383. 


Same—As requiring both act and in- 
tent. 


mander and forcibly take possession of the 
vessel, by assuming and exercising the com- 
mand and navigation of her, er by transfer 
ring their obedience from the lawful com- 
mander to one who has usurped the com- 
mand. United States v. Haskell (U. S.) 26 
Fed. Cas. 207, 209. 


REVOLUTION. 


“The term ‘revolution,’ when used in 
reference to governmeut, has a positive and 
qualified meaning. When employed in the 


“To estahlish a revocation, it is quite first, it supposes a radical change in the 
clear that a symbolic burning will not do, a whole system and structure of the govern- 


symbolic tearing will not do, nor will a sym- 
bolic destruction. There must be the act, as 
well as the intention. * * All the de- 
stroying in the world, without intention, will 
not revoke a will, nor all the intention in the 
world, without destroying. There must be 
the two.” Cheese v. Lovejoy, L. R. 2 Prob. 
Div. 251. There must be an act and an in- 
tention, in order to revoke. Neither can be 
inferred from evidence or declarations of the 
testator, apart from the acts, and with no 
proof that the testator ever performed an act 
of a revocatory nature. Throckmorton v. 
Holt, 21 Sup. Ct. 474, 488, 180 U. 8. 552, 45 
L. Ed. 663. 


“Revocation” is an act of the mind, 
which must be demonstrated by some out- 
ward and visible sign. As said by a learned 
judge: All the destroying in the world, 
without intention, will not revoke a will, nor 
all the intention in the world, without de- 
stroying. * * There must be the two.” 
Cheese v. Lovejoy, L. R. 2 Prob. Div. 251. 
It is not the mere manual operation of tear- 
ing the instrument which will satisfy the 
law. The act must accompany the inten- 
tion of revoking. There must be the act, as 
well as the animus. Woodruff v. Hundley, 
29 South. 98, 102, 127 Ala. 640, 85 Am. St. 
Rep. 145. 


“Revocation” of a will consists of two 
things: the intention of the testator and 
some outward act or symbol of destruction. 
A defacement, obliteration, or destruction, 
without the animo revocandi, is not Suffi- 
cient. Neither is the intention, or the animo 
revocandi, sufficient, without some act of 
obliteration or destruction done; and where 
a will was defaced and mutilated by vermin, 
and the testator adopts this with intent to 
revoke the will, a revocation of the will will 
be deemed to have been made. Cutler v. Cut- 
ler, 40 S. E. 689, 130 N. C. 1, 57 L. R. A. 209, 
89 Am. St. Rep. 854. 


REVOLT. 


See Endeavor to Make a Revolt.“ 


A revolt, in the contemplation of mari- 
time law, occurs where the crew, or any part 


eh a 


ment; when in the latter, it conveys the 
idea of modification only. The revolution of 
Texas was clearly of the last description. 
As a seceding part of the Mexican govern- 
ment, she was not left without laws made 
by herself, or without the proper officers for 
administering them. This was practically 
the case: The old laws continued to be ad- 
ministered, through the instrumentality of 
the old officers, until the establishment of a 
new system, and, until changed, were suppos- 
ed to exert the same binding influence in 
the protection of persons and property that 
had been claimed for them before the rela- 
tions between Texas and other parts of Mexi- 
co had been changed.” McMullen v. Hodge, 
5 Tex. 34, 75. 


REVOLVER. 


“A revolver may or may not be such a 
weapon as is adapted to the usual equipment 
of the soldier, or the use of which may ren- 
der him more efficient as such, and therefore 
it is a matter to be settled by evidence as 
to what character of weapon is included in 
the designation ‘revolver.’ We know there 
is a pistol of that name which is not adapted 
to the equipment of the soldier, yet we also 
know that the pistol known as the ‘repeater’ 
is a soldier’s weapon, skill and use of which 
will add to the efficiency of the soldier.” A 
carrying of a revolver of the latter character 
is within the protection of a constitutional 
provision protecting the right to carry arms. 


Andrews v. State, 50 Tenn. (3 Heisk.) 165, 


187, 8 Am. Rep. 8. 


REWARD. 


See “Liberal Reward.” 


The term “reward” is usually applied to 
a sum paid for the performance of some spe- 
cific act to some person or persons. Kircher 
v. Murray (U. S.) 54 Fed. 617, 621. 


A “reward” is a recompense or a pre- 
mium offered by a government or an indi- 
vidual in return for special or extraordinary 
services to be performed. Kinn v. First Nat 
Bank, 95 N. W. 969, 970, 118 Wis. 537. 


REWARD 


Const. art. 2, § 7, provides that aie A 
person shall be disqualified from holding of- 
fice, during the term for which he may 
have been elected, who shall have given or 
offered a bribe or reward to procure his elec- 
tion. Under this statute it was held in State 
v. Dustin, 5 Or. 375-377, 20 Am. Rep. 746, 
that a promise by a candidate for the office 
of county judge, made to the voters of his 
county prior to his election, that he will, 
after elected, pay into the county treasury 
$200 per annum of his salary as judge, is 
not an offer to reward voters, unless it also 
appeared that the voters influenced by such 
offer were taxpayers in such county, or would 
in some way be benefited by the performance 
of the offer. In arriving at this conclusion 
the court quoted with approval Burrill's 
definition of “reward” as a “compensation 
or remuneration for services; a sum of 
money paid or taken for doing or preparing 
to do some act.” 


The term “reward,” in an ordinance 
prohibiting any person from running any 
hack, carriage, dray, sprinkling wagon, or 
other vehicle for reward, without a license, 
can only be applied to such vehicles as are 
run for the accommodation of the public, 
and for the use of which a fee is charged 
to the person using them; and therefore 
wagons used by coal merchants to deliver 
coal sold by them are not public vehicles 
or wagons within the meaning of the statute. 
City of Henderson v. Marshall (Ky.) 58 8. W. 
518. 


Bounty distinguished. 
See Bounty.“ 


As proposition for contract. 


An offer of reward is a proposal. The 
party making it may insert his own terms. 
Haskell v. Davidson, 40 Atl. 330, 91 Me. 488, 
42 L. R. A. 155, 64 Am. St. Rep. 254. 


The “offer of a reward” remains condi- 
tional until it is accepted by the performance 
of a service, and the one offering the reward 
has a right to prescribe whatever terms he 
sees fit, and such terms must be substantial- 
ly complied with before any contract arises 
between him and the claimant. Under an 
offer of reward to be paid for the arrest and 
conviction of certain murderers, a person 
identifying parties already under arrest and 
not having done anything toward their cap- 
ture or conviction would not be entitled to 
the reward. Williams v. West Chicago St. 
R. Co., 61 N. E. 456, 457, 191 III. 610, 85 Am. 
St. Rep. 278. 


A “reward” is a recompense or premium 
offered by the government or an individual 
for special or extraordinary services to be 
performed. Until acceptance by performance 
of the services, it is a mere proposition, which 
may be accepted by any part of the public, 
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if it be offered to the public, or by any par- 
ticular person or class of persons, if such 
proposition is made to them. When accept- 
ed by performance it becomes a binding con- 
tract, subject to the laws governing contracts 
generally. Campbell v. Mercer, 33 S. E. 871, 
872, 108 Ga. 103. l 


RHUMKORF COIL 


A rhumkorf coil is a ceil constructed on 
the following principle: On a central core 
of soft iron is wound a certain number of 
turns of copper wire, each turn being insu- 
lated by a layer of paper or some otber in- 
sulating material; then on top of this coarser 
wire is wound, in the same direction, a large 
number of layers of very thin wire, each one 
likewise insulated by a layer of paper or 
other insulating material, and the fine wires 
connect with the two poles on top, and the 
coarser wires connect with the lower, with 
the commutator running from one pole to 
the other. This box is filled with what is 
called “condenser,” which is a series or num- 
ber of plates of tin foil, that stores up elec- 
tricity somewhat on the principle of the 
Leyden jar and keeps it stored, so that when 
a person uses it he gets a much greater 
shock than he would if the condenser was 
not there. It is used in schools and universi- 
ties, by physicians, and to explode mines and 
dynamite cartridges. It bas no practical use 
in telegraphing, and is commonly used for 
illustrating the law of electrical induction. 
It is a “philosophical instrument,” within 
the tariff acts. Robertson v. Oelschlaeger, 
11 Sup. Ct. 148-150, 137 U. S. 436, 34 L. Ed. 
744. 


RIBBON. 


Silk and cotton velvet ribbons, silk be- 
ing the component material of chief value, 
are “ribbons,” within Act Cong. June 30, 
1864, § 8, levying a duty of 60 per cent. ad 
valorem on all dress and piece siks, “ribbons 
and silk velvets, or velvet of which silk is a 
component material of chief value.” Lane 
v. Russell (U. S.) 14 Fed. Cas. 1085, 1087. 
See, also, Chapon v. Smythe (U. S.) 5 Fed. 
Cas. 500, 501. 


RIBS. 


In mining parlance, “ribs” are the col- 
umns or partitions left in the coal vein to 
support the roof. Reddon v. Union Pac. Ry. 
Co., 15 Pac. 262, 263, 5 Utah, 344. 


RIDE. 


“Ride” means to be carried on a horse or 
other animal or in any kind of vehicle or 
carriage; to be carried or travel on horse 


RIDE 


back. As used in an ordinance providing 
that any person riding or driving shall check 
up or halt for pedestrians on approaching al- 
ley or street crossings, the term “riding” 
was probably used to signify something dif- 
ferent from “driving,” and was intended to 
designate one traveling on a horse or other 
animal, and does not apply to street cars. 
Citizens’ Ry. Co. v. Ford, 53 S. W. 575, 576, 
93 Tex. 110, 46 L. R. A. 457. 


The term “riding.” in a Sunday statute 
which operates to prohibit riding on Sunday, 
is to be construed as meaning unnecessary 
riding, and therefore does not operate to pre- 
clude riding in the open air for exercise nec- 
essary for the promotion of health. Sullivan 
v. Maine Central R. R. Co., 19 Atl. 169, 170, 
82 Me. 196, 8 L. R. A. 427. 


RIDER. 


A “rider” is a new and unrelated enact- 
ment or provision attached to appropriation 
bills in the Legislature. Commonwealth v. 
Barnett, 48 Atl. 976, 977, 199 Pa. 161. 


RIDGELING. 


A “ridgeling,” as defined by Webster, 
is “an animal half castrated; a male of any | 
beast half-gelt.“ Proof that a horse is a 
ridgeling will not support an indictment for 
the theft of a gelding. Briscoe v. State, 4 
Tex. App. 219, 221, 30 Am. Rep. 162. 


A ridgeling is the male of any pease 
half-gelt, and the fact that a horse was a 
ridgeling constituted a breach of a warranty | 
that he was a gelding. Douglass v. Moses, 
56 N. W. 271, 272, 89 Iowa, 40, 48 Am. St. 
Rep. 353. 


RIGIDLY. 


In an instruction in a prosecution for re- 
ceiving stolen goods, which stated that if 
the defendant knew that the goods were 
stolen, or the circumstances were such that 
he should have known, then the defendant 
should be as rigidly held responsible as if 
he had actual knowledge, the word “rigid- 
ly,’ taken in connection with the whole in- 
strucfion, means no more than “to the same 
extent,” or “exactly,” and with this meaning | 
there is no error. State v. Feuerhaken, 65 
N. W. 299, 300, 96 Iowa, 299. 


RIGHT—RIGHTS. 


See “Absolute Rights“; “Accrued Right“; 
“Acquired Rights”; “All Right’; “As 
of Right’; “Bill of Rights’; Char- 
ter Rights”; Civil Rights’; Claim 
of Right”; “Color of Right’; Com- 
mon Right”; ‘Contingent Right“; 
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“Established Right”; “Existing Right”; 


“Expectant Right’; “High Right“; 
“Homestead Right“; “Joint Right“; 
“Legal Right“; “Litigious Right“; 
“Marital Rights’; “Mining Right“; 
“Natural Rights“; “Patent Right“; 
“Perfect Right’; “Personal Right”; 


„Political Right“; Pretended Right 
or Title“; “Private Right“; “Prop- 
erty Rights”; “Riparian Right“; Sanc- 
tioning Right’; ‘Substantial Right“; 
“Substantive Right“; Tunnel Right“; 
“Unalienable Right“; “Valuable 
Right’; “Vested Right’; Water 
Right.” 

All right, title, and interest, see “All.” 

All my right, see All.“ 


The word “rights” is generic and com- 
mon, embracing whatever may be lawfully 
claimed. Lonas v. State, 50 Tenn. (3 Heisk.) 
287, 306. 


The word “right” denotes, among other 
things, property, interest, power, preroga- 
tive, immunity, and privilege. In law it is 
most frequently applied to property in its 
restricted sense; but it is often used to desig- 
nate power, prerogative, and privilege, and 
especially when applied to corporations. A 


large proportion of the rights of political cor- 


porations consists of the powers conferred 
upon them. People y. Dikeman (N. Y.) 7 


How. Prac. 124, 130. 


“A ‘right’ has been defined by Mr. Jus- 
tice Holmes to be a legal consequence which 
attaches to certain facts. Every fact which 
forms one of the group of facts of which the 
right is the legal consequence appertains to 
the substance of the right.” White v. Mult- 
nomah County Com’rs, 10 Pac. 484, 486, 13 
Or. 317. 


The term “rigbt,” in civil society, is de- 
fined to mean that which a man is entitled to 
have, or to do, or to receive from others, 
within the limits prescribed by law. Atchi- 
son & N. R. Co. v. Baty, 6 Neb. 37, 40, 29 
Am. Rep. 356. 


A right, according to the Spanish civil 
law, Was either in the thing or to the thing.“ 
A right in the thing was that which belonged 
to one over anything, witbout respect to an- 
other person. A right to a thing was that 
which belonged to any one as against an- 
other person, to oblige him to give or to do 
something. Of the first kind are rights of do- 
minion, of inheritance, of services, and of 
pledge and mortgage. Of the second kind 
were all species of obligations which arise 
from contract. Sullivan v. Richardson, 14 
South. 692, 709, 33 Fla. 1. 


Archbishop Whately says that which is 
conformable to the Supreme Will is absolute- 
ly right, and is called “right” simply, with- 


“Corporate Rights“; “Due Rights’; out any reference to a special act. The oppo- 


RIGHT—RIGHTS 


site to “right” is wrong.“ What, therefore, 
may be meant by a statement in a letter 
from a bankrupt, after his discharge, to his 
creditors, saying, ‘‘Be satisfied all will be 
right,” is as difficult to determine as if no 
such standard had been raised by the arch- 
bishop. It is not absolutely certain that it 
is right for a creditor, seizing his debtor, to 
say, “Pay that which thou owest,” or that it 
is wrong for the debtor to resist such an at- 
tack. It is not unnatural that the creditor 
should think that payment of the debt was 
right, and that it was the only right in the 
case. It is equally natural that the debtor 
should have a different opinion. When, 
therefore, the debtor said to the creditor: 
“I intend to do right. All will be right be 
tween my creditors and myself“ —he cannot 
be understood as saying that he would cer- 
tainly pay the debt, much less that he would 
pay it immediately. Allen v. Ferguson, 85 
U. S. (18 Wall.) 1, 4, 21 L. Ed. 854. 


The word “right” is defined by lexicog- 
raphers to denote, among other things, prop- 
erty, interest, power, prerogative, immunity, 
and privilege. In law it is most frequently 
applied to property in its restricted sense, 
and it is often used to designate power, pre- 
rogative, and privilege, and especially when 
applied to corporations. People v. Dikeman 
(N. Y.) 7 How. Prac. 124, 130. 


Where a statute relating to insurance 
companies saves the corporate existence of 
all companies organized prior to its adoption, 
and continues all the rights that they pre- 
viously had, what is comprehended in the 
term “rights” is not very clear. In some 
respects it may be considered vague, and 
leave a good deal to implication; but where 
such a company had the authority before the 
enactment of such law to invest its funds 
in certain stocks or bonds, the word “rights” 
continued to the company, after the adop- 
tion of such statute, the power so to invest 
‘its funds. St. Joseph Fire & Marine Ins. 
Co. v. Hauck, 63 Mo. 112, 118. 


“Right,” as used in Sess. Laws 1861, 
p. 56, § 60, saving a right of action existing 
in favor of the party who holds a contract, 
obligation, right. or lien, must be construed 
as embracing some other right than those 
arising under an obligation, contract, or lien. 
Gould v. Subdistrict No. 3 of Eagle Creek 
School Dist., 7 Minn. 208, 211 (Gil. 145, 152, 
153). 


A warranty of a horse as being “sound 
and right“ will be construed to mean that 
the horse was right in conduct and behavior 
as to all matters materially affecting its 
value, as well as in physical condition. Wal- 
ker v. Hoisington, 43 Vt. 608, 611. 


As cause of action. 


“Right,” as used in R. L. § 28, which 
provides that the repeal of an act shall not 
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affect “a right accruing, accrued, acquired, 
or established,” means a cause of action 
which has accrued at the time of the re 
peal, but does not require that suit shall 
have been commenced tiereon at such time. 
Harris v. Town of Townshend, 56 Vt 716, 
719. 


As deed. 


The word “right” is generally used in 
the popular sense in this country as synony- 
mous with a deed, and in that sense was 
properly used by a son in declaring that he 
had no right to his land, and that be feared 
his father never would make him a right to 
it. It did not have the effect of an acknowl- 
edgment that he had in fact no claim upon 
his father for the land.—Rowton v. Rowton 
(Va.) 1 Hen. & M. 92, 97. 


As correlative with duty. 


A duty or a legal obligation is that 
which one ought or ought not to do; the 
terms “duty” and “right” being correlative. 
When a right is invaded a duty is violated. 
Lake Shore & M. S. Ry. Co. v. Kurtz, 37 
N. E. 303, 304, 10 Ind. App. 60. 


The word “right,” as used in a definition 
of tort as one’s disturbance of another in a 
right which the law has created, etc., is 
employed strictly in a legal sense; that is, 
in the sense implying something with which 
the law invests one person, and in respect 
to which, for his benefit, another, or per- 
haps all others, are required by the law to 
do or perform acts, or to forbear or abstain 
from acts. Galveston, H. & S. A. R. Co. 
v. Hennigan (Tex.) 76 S. W. 452, 453. 


As enforceable legal right. 


The word “right,” in Act April 2, 1890, 
(87 Laws 149), providing that no railroad 
company, etc., shall demand, expect, require, 
or enter into any contract, agreement, ete., 
with any person in the employ of any rail- 
road company, whereby such person stipu- 
lates or agrees to surrender or waive any 
right to damages against any railroad com- 
pany, thereafter arising for personal injury 
or death, etc., means a tangible legal right, 
one arising on contract ora tort, which would 
be recognized and enforced by law. Pitts- 
burg, C., C. & St. L. Ry. Co. v. Cox, 45 N. 
E. 641, 644, 55 Ohio St. 497, 35 L. R. A. 507. 


„Right lawfully acerued or established,“ 
as used in Acts 1880, e. 245, providing that 
the repeal therein enacted should not affect 
any other right lawfully accrued or estab- 
lished before the act took effect, etc., means 
an absolute right only, and does not include 
one resting in the discretion of the court. 
People v. Cohocton Stone Road (N. Y.) 25 
Hun, 13, 17. 


The word “rights,” according to one def- 
inition given by standard lexicographers, 
means that which one has a legal claim to 
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do; legal power; authority; immunity grant- 
ed by authority; the investure with special 
or peculiar rights. The word is used in this 
sense in Rev. St. § 5508 [U. S. Comp. St. 
1901, p. 3712], making it criminal for two 
or more persons to conspire to injure, op- 
press, threaten, or intimidate any citizen 
in the free exercise or enjoyment of any 
right or privilege secured to him by the 
Constitution or laws of the United States. 
United States v. Patrick (U. S.) 54 Fed. 338, 
348. 


As exclusive grant. 


The expression “the right,” as used in 
Acts S. C. March 1, 1870, which gives and 
grants to designated persons the right to 
dig, mine, and remove,“ for 21 years, from 
the beds of navigable waters within the ju- 
risdiction of the state, the phosphate rocks 
and deposits contained therein, and which re- 
quires the grantee to pay the state a speci- 
fied sum per ton for every ton removed, can- 
not be held to grant an exclusive right, so 
as to prevent the state from granting sim- 
ilar rights and powers to others. Bradley 
v. South Carolina Phosphate & Phosphatic 
River Min. Co. (U. S.) 3 Fed. Cas. 1165, 1166. 


Exemption from taxation. 


The term “all rights“ embraces each 
right. A statute providing that all rights 
as to a line of railway which having been 
legally vested in one corporation shall pass 
to another corporation, upon a sale by one 
to the other, is sufficiently clear and certain 
to pass a right of exemption from taxation, 
as well as any other right. Atlantic & G. 
R. Co. v. Allen, 15 Fla. 637, 658. 


As law. 


The word “right,” as used in the Consti- 
tution, providing that the right of trial by 
jury shall remain inviolate, is not used in 
the broad sense, as synonymous with “law,” 
but is limited in its meaning, and merely 
gives the right to every one to have his 
cause tried by a jury. Therefore the act 
of 1874, providing that in all prosecutions 
the party accused, if he should so elect, 
might be tried by the court, instead of by 
the jury, and that in such cases the court 
should have full power to try tbe case and 
to render judgment, is valid. State v. Wor- 
den, 46 Conn. 349, 364, 33 Am. Rep. 27. 


As matured rights. 


Where a party, having a right to de 
clare a contract to convey land forfeited for 
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Cohrt v. Kock, 10 N. W. 230, 231, 56 Iowa, 
658. 


Moral ebligation. 


A person has a right, when the law av- 
thorizes him, to exact from another an act 
or forbearance. There is no right where 
there is no remedy. The case of a moral 
obligation is not to be confounded witb a 
legal right. People v. Ulster County Sup'ra, 
65 N. Y. 300, 308. 


As power. 


The word “right,” in Laws 1871, p. 70, 
§ 12, providing that the husband shall have 
no right to sell or incumber the common 
property, unless he shall be joined therein by 
the wife, is synonymous with power,“ and 
a deed by the husband after the wife’s death 
passes no title to the wife’s interest as 
against the heirs. Mabie v. Whittaker 
(Wash.) 39 Pac. 172, 173, 10 Wash. 656. 


As privilege. 

The word “right,” as used in a deed 
conveying certain premises, but excepting 
and reserving the right and privilege of tak- 
ing water from a stream, is synonymous 
with the word “privilege,” and is limited to 
the use for the convenience of the grantor 
and his heirs and assigns. Smith v. Cornell 
University, 45 N. T. Supp. 640, 643, 21 Misc. 
Rep. 220. 


Remedy distinguished. 
See “Remedy.” 


As rights surviving to personal repre- 
sentative. 

The word “rights,” as used in a bond 
given by an administrator with the will an- 
nexed, requiring the administrator to make 
and exhibit within three months an inven- 
tory of the goods, chattels, rights, and cred- 
its of the deceased, means only such rights 
of the deceased as survive to the personal 
representative; for, whenever it becomes 
necessary in the course of the administra- 
tion to sell the real estate of the deceased, 
an additional bond is taken for the protec- 
tion of the proceeds. Newport Probate 
Court v. Hazard, 13 K. I. 3, 9. 


Right to decree included. 

Gen. St. 1878, e. 81, § 15, relating to re- 
demption from mortgage foreclosure sales, 
and providing that, if a lien creditor redeems, 
the certificate of redemption operates as an 
assignment to him of the rights acquired 


failure to comply with its terms, in consid- under such sale, includes the right to a final 


eration of certain payments extended the | decree. 


time for payment and agreed to waive his 
rights under said contract of sale of land, 
the words “his rights under said contract” 
meant his matured rights, and applied to 


Bovey De Laittre Lumber Co. “. 
Tucker, 50 N. W. 1038, 1040, 48 Minn. 223. 


Right to redeem included. 
In construing a statute providing that 


past rights to forfeiture only, and not to persons garnished are required to appear 
tights accruing out of future delinquencies, and answer such interrogatories as shall be 


RIGHT—RIGHTS 6223 RIGHT AND PRIVILEGHR 


Title distinguished. 
„Rights,“ and ‘titles’ are, in some re- 


propounded touching the goods, chattels, : 
rights, and credits of the judgment debtor, ' 


the court say that it would seem that the 
words here used, particularly “rights and 
credits,” concerning which such garnishee 
must make disclosure, are sufficlently com- 


prehensive to include the right of redemp- 


tion in mortgaged or pledged personal prop- 
erty. Burnham v. Doolittle, 15 N. W. 606, 
608, 14 Neb. 214. 


Stockholders’ liability. 


The double liability of the stockholders 
of a bank is not a right“ or credit“ of the 


bank, which Rev. St. 1894, § 2908 (Rev. St. | 


1881, § 2671), authorizes the assignees for 


the benefit of creditors to collect, but is en- 
How. Prac. 193, 195, 196. 


forceable only by the creditors. Runner v. 
Dwiggins, 46 N. E. 580, 581, 147 Ind. 238, 
86 L. R. A. 179. 


As title. 


“Right,” as used in a deed conveying to 
the grantees the right to so much of certain 
premises as might be necessary on which to 
build and maintain a dam, with its wings, 


tion. 


spects, synonymous; yet there is a distinc- 
The possession of land, actual or con- 
structive is a right. ‘Rights,’ in this connec- 
tion, originate in and are modified by the 
quality of the title. To constitute a perfect 
title, there must be the union of actual pos- 
session, the right of possession, and the 
right of property. 2 Bl. Comm. 199. These 
several rights may exist in several persons. 
In a completed title they are consolidated 
in one right, existing in the same party.” 
Said in construing 1 Rev. St. p. 318, § 5, 
requiring that the rights and titles of the 
plaintiff in an action for partition should be 
set forth. Stewart v. Munroe (N. X.) 56 


RIGHT AND CLAIM. 


A mortgage conveying all the “right and 
claim” to land which the grantor has in a 
certain town does not include land to which 


he bas only a possibility of a reversion, on 


the nonperformance of a condition subse- 


is equivalent to “title.” “Right” is equiva- quent; the court remarking that at the time 
lent to “all right.“ Webster defines right“ the grantor executed the conveyance he had 
to be “just claim; legal title; ownership.” no rigbt or claim to this land, and it was 
Monmouth v. Plimpton, 1 Atl. 693, 695, 77 not certain that he ever would have any. 
Me. 556. | Richardson v. City of Cambridge, 84 Mass. 
“Right,” as used in 5 Stat. 458, § 12, pro- | (2 Allen) 118, 121, 79 Am. Dec. 767. 

viding that all assignments and transfers of | 

the right secured by such statute prior to RIGHT AND JUSTICE. 

the issuing of the patent of lands claimed 

under the pre-emption laws shall be null and “Right and justice,” as used in Laws 
void, cannot be construed as meaning a fee, N. Y. 48th Sess. C. 325, § 9, authorizing the 
or even an estate less than a fee in lands; | Supreme Court on motion to set aside a cor- 
and hence deeds by pre-emptors which pur- | porate election, and to make such order and 
ported on their face to pass the absolute sive such relief as both “right and justice“ 
ownership of the lands—the fee simple may require, means the legal rights of the 
did not convey a right within the meaning | Parties, and gives no authority to pronounce 


of the statute. Franklin v. Kelley, 2 Neb. on the right and justice arbitrarily. Ex 
79, 88. parte Willcocks (N. Y.) 7 Cow. 402, 408, 17 


Am. Dec. 525. 
“Right,” as used in a will, in which tes- 


tator devised all his right in certain woods 
to all his children. passes all the testator’s RIGHT AND PRIVILEGE. 
estate and interest therein, and, of course, 
a fee, if he h N ; 7 

pa 1 F bequeathing land to testator's son for life, 


.F.) 2 Caines, 345, 351. . 
W ) i with the right and privilege of disposing of 
5 Stat. 456, § 12, after a declaration of | the same by will or devise to his children, 
the terms on which the settler will be privi- if he should have any, do not necessarily 


“Right and privilege,” as used in a will 


leged to purchase public lands, provides that 
all assignments and transfers of the “right 
hereby secured” prior to the issulng of the 


import a discretion. Such may be their gen- 
eral signification, but not when used for 
the purpose of creating a trust power. If 


patent shall be null and void. Held, that the testator had said that he authorized and 
by the words “right hereby secured” is meant empowered his son to devise the property to 
simply the right to be preferred over all | his children, it cannot be doubted that an 


other persons in becoming a purchaser from 
the government at an established price. The 
words do not mean the possession, nor the 
right of possession. They do not mean the 
title or the land itself, for these are not yet 
the property of the settler. Coleman y. Al- 
len, 5 Mo. App. 127, 135. 


imperative trust power would have been 


created; but to hold that the power is only 


discretionary, because he gave him the right 
and privilege to so dispose of it, would be 
to introduce a distinction which the differ- 


ence in the form of expression does not war- 


rant. The words are not the same, it is 
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true; but their legal effect is. The right 
to do an act is the possession of the highest 
authority, and a privilege is a right or power 
specially conferred. In both cases full and 
unrestricted authority is given to dispose of 
the testator’s property for the benefit of 
others. From the earliest times this bas 
been deemed suflicient to impress the power 
with a trust which imposes upon the donee 
the duty of executing it. Smith v. Floyd, 
35 N. E. 606, 607, 140 N. T. 337. 


Immunity from taxation is not a cor- 
porate franchise or “right and privilege,” 
within the meaning of the Texas statute 
authorizing proceedings by quo warranto in 
case any person shall usurp * “ or 
unlawfully hold * è any office or fran- 
chise, * * or any incorporation does or 
omits any act which amounts to a surrender 
or forfeiture of its rights and privileges as 
a corporation”; and an appeal from a de 
cree withdrawing such exeinption, in a pro- 
ceeding seeking forfeiture of charter and 
such withdrawal, need not be prosecuted 
within the time required in quo warranto 
proceedings. International & G. N. Ry. Co. 
v. State, 12 S. W. 685, 686, 75 Tex. 356. 


A charter granting to a consolidated 
company all the rights and privileges of con- 
stituent companies does not pass to the con- 
solidated company the exemption from tax- 
ation of one of the constituent companies. 
Adams v. Yazoo & M. V. R. Co., 24 South. 
200, 209, 77 Miss. 194, 60 L. R. A. 33. 


The words “rights and privileges,” in 
the charter of an insurance company, giv- 
ing it all the rights and privileges of an- 
other insurance company, which was exempt 
from taxation, was construed not to include 
exemption from taxation. City of Memphis 
v. Phoenix Fire & Marine Ins. Co., 19 S. W. 
1044, 91 Tenn. 566. 


RIGHT AND WRONG TEST. 


“Right and wrong test” is that test of 
criminal responsibility which is whether, at 
the time the accused committed the act, he 
had the mental capacity to distinguish be- 
tween right and wrong, and comprehend his 
relations to others, and to understand the 
nature and consequences of the particular 
act; that the act was morally wrong, or 
that he was conscious of doing wrong. 
State v. Harrison, 15 S. E. 982, 986, 36 W. 
Va. 729, 18 L. R. A. 224 (citing 1 Bish. Cr. 
Law, § 475). 


The ‘Tight and wrong test,” as to mental 
responsibility for crime, is stated as follows: 
“Where a person, at the time of the commis- 
sion of an alleged crime, has sufficient men- 
tal capacity to understand the nature and 
quality of the particular act or acts consti- 
tuting the crime, and the mental capacity 
to know whether they are right or wrong, he 
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is generally responsible if he commits such 
act or acts, whatever may be his capacity in 
other particulars; but, if he does not pos- 
sess this degree of capacity, then he is not so 
responsible.” State v. Mowry, 15 Pac. 282, 
285, 37 Kan. 369 (citing State v. Nixon, 4 
Pac. 159, 32 Kan. 205). 


RIGHT AWAY. 


The phrase “right away,” in a proposi- 
tion to sell for a certain sum of money, if 
accepted “right away,” must be construed 
as meaning a reasonable time, and cannot be 
interpreted to mean instantaneously. Lori- 
mer v. Boylan, 98 Mich. 18, 22, 56 N. W. 
1043, 1045. 


RIGHT BANK. 


The term “right bank“ of a stream is 
used to designate the bank to the right of 
an object passing down stream. Borken- 
hagen v. Vianden, 52 N. W. 260, 261, 82 Wis. 
206. 


RIGHT BY PRESCRIPTION. 


A “right by prescription” is acquired 
when an open, uninterrupted, and continu- 
ous user for more than 20 years of an ease- 
ment upon, another’s land is had under a 
claim of right adverse to such other’s title: 
but, when such claim has been acquiesced 
in by the owner of the servient tenement 
after such a user for such a period, the con- 
clusive presumption of a grant arises. The 
right to take ice from a creek is a property 
right that may be acquired by prescription. 
Hinckel v. Stevens, 54 N. T. Supp. 457, 459. 
35 App. Div. 5. 


RIGHT, DEBT, OR DUTY. 


A statute avoiding fraudulent conveyan- 
ces, made or had to avoid a right, debt, or 
duty,” is not designed to protect creditors 
alone in the strict sense of the term. It 
embraces all persons to whom the grantor 
owes a duty which he attempts to avoid: 
and, though the rights and duties must be 
of the nature of debts arising ex contractu. 
yet they are far more extensive than debt“ 
in its strict sense. Therefore a liability aris- 
ing by statute from acting as a director for 
a partially organized corporation, and also 
by reason of untrue representation made by 
such director concerning the status of said 
corporation, constitutes a “right or duty,” 
to protect which the statute will invalidate 
a conveyance. Corey v. Morrill, 42 Atl. 976, 
978, 71 Vt. 51. 


RIGHT EXISTING. 


A “right existing or accrued,” within 
the saving clause of the statute relating to 
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actions for injuries, includes both an injury 
received and a claim therefor, on which a 
right of action has accrued by giving the 
requisite notice, as provided by a former or 
existing statute. The existing right is the 
injury. the cause of action, as distinguished 
from the notice required to be given, which 
pertains to the remedy. 
Syracuse, 81 N. T. Supp. 482, 484, 81 App. 
Div. 543. 


RIGHT HEIR. 
See “Own Right Heirs.” 


The “right heir” of a person decensed fs 
be of the blood of such deceased upon whom 
the law casts the inheritance. A husband is 
not the right heir of his deceased wife, nor 
an administrator of a person dying intes- 
tate, in the strict and primary sense of that 
term. The words “right heirs,” as used in a 
will in which the testator gave certain prop- 
erty to the trustee, in trust to pay the net 
incomes and rents to Mrs. G. for life, and 
after her death to convey the trust fund or 
estate according to the directions of her 


Sehl v. City of 
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during her life, and thereafter to her hus- 
band for life, and after his death, in case 
he survived her, and after her death, wheth- 
er he be living or dead, to have and hold 
the premises in trust for her “right heirs,” 
the phrase is a term formerly in use in the 
creation of estates tail, to distinguish the 
preferred, to whom the estate was limited, 
from the heirs in general, to whom, upon 
the failure of the preferred heir and his 
line, the remainder over was usually final- 
ly limited. Estates tail having been abol- 
ished, the term does not import any prefer- 
ence, if none was made among the heirs. 
Therefore the term here means the same as 
the single word “ heirs,“ so that the married 
woman took an equitable estate and the 
right heirs a legal estate by purchase. 
Brown v. Wadsworth, 61 N. E. 250, 253, 168 
N. Y. 225. 


RIGHT IN A HIGHWAY. 


A “right in a highway” was originally 
classed, and rightly so, with incorporeal 
hereditaments, because there was a mere 
grant of a right of passing over, and it came 


will, and on the failure of such will to con- about that the streets of a city have been 


vey the same to the “right heirs’ of Mrs. 
G., their heirs and assigns, forever, are con- 
strued to be “designata persona”; that is, 
the property is to go to the persons who 
would be heirs in the strict sense of that 
term, or, in other words, the persons who 
are entitled by law to take the real estate 
of an intestate. Mason v. Baily, 14 Atl. 
309, 322, 6 Del. Ch. 129. 


Where a testator devised his estate in 
trust to pay the income to his children, pro- 
viding that after the death of all his chil- 
dren the estate should descend to the re- 
spective right heirs of his children, the ex- 
pression “right heirs’? meant the children of 
his children. Ballentine v. Wood, 9 Atl. 582, 
585, 42 N. J. Eq. (15 Stew.) 552. 


“Right heir” is a term formerly used, in 
the cases of estates tail, to distinguish the 
preferred, to whom the estate was limited, 
from the heirs in general, to whom, on the 
failure of the preferred heir and his line, 
the remainder over was usually finally lim- 
ited. With the abolition of estates tail, the 
term has fallen into disuse.— Brown v. 
Wadsworth, 61 N. E. 250, 253, 168 N. Y. 225. 


A bequest to trustees, to pay the in- 
come for life to legatees named, and at their 
death “to my right heirs,” is payable to the 
heirs at law living at the death of the tes- 
tator; the phrase “right heirs’? meaning tes- 
tator’s heirs at common law, and the words 
having been used properly as words of pur- 
chase. McCrea’s Estate, 5 Pa. Dist. R. 448, 
449. 


Construing a will devising property to 
the guardian of an infant married woman 


placed in the same category; but the rights 
which a municipal corporation bas in the 
streets of a city are very different from the 
rigbts of the public in a highway of the 
country. The easement is not confined to a 
mere passing over. The street may be grad- 
ed and improved; the grade may be raised 
or lowered; the earth excavated; it may be 
tunneled and water mains, gas mains, sew- 
ers, and telegraph and telephone wires laid 
therein; and cars propelled by steam, elec- 
trical, cable, or horse power may be author- 
ized to be operated in such tunnel, as, like- 
wise, upon the surface of the road, except 
possibly as to cars operated by steam power. 
So, also, great steam structures spanning 
the right of way of the street may be au- 
thorized to be constructed for the operation 
of an elevated railway. In fact, there is at 
this day no substantial difference between 
streets in which the legal title is in private 
individuals and those in which it is in the 
public, as to the rights of the public therein. 
City of La Crosse v. Cameron (U. S.) 80 Fed. 
264, 276, 25 C. C. A. 399. 


RIGHT IN PERSONAM. 


See “Jura in Personam.” 


RIGHT IN REM. 


The security as to life and limb, and 
indemnity against personal injuries occa- 
sioned by the negligence, fraud, or violence 
of others, is a right in rem, as distinguished 
from a right which avails against a partic- 
ular individual or a determinate class of 
persons, which is a right in personam; for 
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example, the indemnity which the law af- right to commence and maintain an action 
fords against assaults by others is a right existing at the time of the commencement of 
in rem, while the right which one may ob- plaintiff's action. Hibbard v. Clark, 56 N. 
tain by contract to secure an indemnity from H. 155, 22 Am. Rep. 442 (cited and approv- 
another for assault by a stranger is a right ed Boody v. Watson, 9 Atl. 794, 799, 64 N. 
in personam. The mere fact tbat one may H. 162). 

have a right in personam for the same 


wrong which was also the breach of a right RIGHT OF ACTION BASED ON NEG- 


in rem does not impair the right in rem. LIGENCE, 
Accordingly one injured on a passenger 
train, by a collision between it and another To constitute a right of action based up- 


train, may have an action against the com- on negligence, it must appear that there has 
pany operating the other train for its breach been an invasion of the iegal rights, or in- 
of the right in rem, though he may also jury to the person or property, of the plain- 
have an action ex contractu against the car- | tiff, as the proximate result of an inadver- 
rier to which he bore the relation of a pas- tent or nonintentional failure on part of the 
senger. Wabash, St. L. & P. Ry. Co. v. defendant to use the degree of care imposed 
Shacklet, 105 III. 364, 365, 44 Am. Rep. 791. by the law upon the defendant under the 

circumstances and relations affecting the 
parties, when the injury happened of which 
the plaintiff complains. In other words, the 


RIGHT OF ACCESSION. 


See “Accession.” right of action is the combination of negli- 
gence on the part of the defendant with a 
GHT OF ACTION. resulting injury to the person, property, or 
si legal rights of the plaintiff. Honey v. Chi- 
As property, see Property.“ cago, B. & Q. R. Co. (U. S.) 59 Fed. 423, 424. 
Cause of action as, see “Cause of Ac- 
tion.” 


RIGHT OF ANOTHER. 


“Right of action” bas been defined in the How. St. § 7759, provides that where, by 
Roman law as “jus persequendi in judicio the wrongful act of any person, an injury is 
sibi debetur.” Inhabitants of Webster v. 

; produced, either to the person, personal prop- 
County Com'rs, 63 Me. 27, 29. erty, or right of another, for which an ac- 

“Right of action,” as used in Gen. Laws, tion of trespass may by law be brought, an 
c. 227. § 8, providing that a debt due from action on the case may be brought to re- 
plaintiff to defendant cannot be set off un- cover damages. Held, that the term “or 
less a right of action exist thereon, etc., right of another’ was intended to include 
means a right to commence and maintain an | personal torts to persons or personal prop- 
action. Boody v. Watson, 9 Atl. 794, 799, 64 erty, and was not sufficiently comprehensive 
N. H. 162 (citing Hibbard v. Clark, 56 N. H. to include or apply to trespass on lands. 
155, 22 Am. Rep. 442). Wood v. Michigan Cent. & A. L. R. Co., 45 


“Right of action,” as used in Gen. St. e 
c. 208, § 8, providing that any debt or de- 
mand shall be set off as aforesaid, unless a 
“right of action“ existed, means a right to 
commence a suit to enforce the claim, or to 


RIGHT OF APPEAL. 


“Right of appeal,” as used in Act March 
collect the debt or demand referred to, and V ft . 
does not include the right which a collector concurrent jurisdiction in certain cases, 
of taxes has to collect taxes assessed in his wherein it is provided that the plaintiff or 
list, and such collection is a ministerial, and the United States, in any suit brought under 
pore Judicial, V the provisions of the act, shall have the same 
N. H. 155, 158, 22 Am. Rep. 442. rights of appeal as are now reserved in the 

„Right of action,” as used in a statute’ statutes of the United States in that behalf 
providing that an attachment may issue if made, means the right of appeal reserved 
the person having the right of action will in statutes relating to the court of claims. 
make complaint on oath or affirmation, in- Johnson v. United States, 24 Pac. 256, 257, 6 
cludes actions for demands or claims arising Utah, 403. 
ex delicto, as well as ex contractu, and in- 


cludes present, but not future, demands. RIGHT OF COMMON, 
Lum v. The Buckeye, 24 Miss. 564-566. 


“Right of action,” as used in Gen. St. e. 


227, 5 8, declaring that a debt due from 
plaintiff to defendant cannot be set off un- | RIGHT OF A COMMON-LAW REM- 


less a right of action existed thereon at the EDY. 


commencement of plaintiff’s action, is con- The saving, in Judiciary Act, § 9, “to 
strued by a majority of the court to mean A suitors in all cases of the right of a common- 


See “Common.” 


RIGHT OF CONQUEST 


law remedy, where the common law is cem- 
petent to give it,” does not authorize a pro- 
ceeding in rem to enforce a maritime lien 
in a common-law court, whether state or fed- 
eral. Common-law remedies are not appli- 
cable to enforce such a lien, but are suits 
in personam, though such suits, under spe- 
cial statutes, may be commenced by attach- 
ment of the property of the debtor. The Bel- 
fast, 74 U. S8. (7 Wall.) 624, 635, 19 L. Ed. 
266. 


RIGHT OF CONQUEST. 


By the “right of conquest” nothing more 
is in fact meant than the right of discovery. 
It was the right of discovery as to the civi- 
lized world, and the right of conquest ag to 
the Indians themselves. Caldwell v. State 
(Ala.) 1 Stew. & P. 327, 408 


RIGHT OF CONSCIENCE. 


The “right of conscience,” as understood 
under our organic laws, is simply “to worship 
the Supreme Being according to the dictates 
of the beart; to adopt any creed or hold any 
opinion whatever, or to support any religion; 
and to do or forbear to do any act for con- 
science’s sake, the doing or forbearing of 
which is not prejudicial to the public weal.” 
Commonwealth v. Lesher (Pa.) 17 Serg. & R. 
155, 160. Nor is any preference given to any 
particular church. All are placed on a like 
foundation. Const. arts. 3, 6, 9, 14, provid- 
ing that no person shall “be competent as a 
bishop, priest, deacon, minister, elder, or 
other clergyman of any religious persuasion, 
sect, or denomination, to teach or preach, or 
solemnize marriage,” unless such person 
“shall have taken, subscribed, and filed” the 
oath specified in section 6, is not in conflict 
with the Constitution of the United States. 
Such provisions are not in the nature of ex 
post facto laws, nor a bill of attainder. State 
v. Cummings, 36 Mo. 263, 264, 273. 


RIGHT OF DOWER. 


See “Dower.” 


RIGHT OF DRAINAGE. 


The “right of drainage” is said to be an 
easement which gives the owner of land the 
right to bring down water through or from 
the land of another, either from its source 
or from any other place. This right cannot 
exist independent of its connection with an- 
other tenement, and therefore cannot be 
aliened or conveyed, except by a conveyance 
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ment. Nellis v. Munson, 15 N. E. 739, 740, 
108 N. Y. 453. 


A right of drainage from an avenue to 
the sea cannot be construed to pass as parcel 
of a right of drainage in and through the 
avenue. Fiske v. Wetmore, 15 R. I. 354, 359, 
10 Atl. 627, 629. 


RIGHT OF ELECTION. 


The right of election to the estate by 
the eldest legal heir meant the privilege of 
taking the whole estate, if indivisible, and 
paying the others an equivalent in money 
according to the valuation thereof. It was 
not only a sentimental privilege of retaining 
paternal estate, but it was a valuable right, 
intrinsically so, and capable of alienation, so 
that the purchaser succeeded, though an en- 
tire stranger to the family and its senti- 
ments, to the right of election. If the eldest 
male heir refused to take, the eldest female 
enjoyed the right, and if she was married 
the husband took the right of election in her 
right, even to her exclusion of any right in 
the land as such; his election giving bim 
an absolute title. Catlin v. Catlin, 60 Md. 
573, 577 (citing Stevens v. Richardson [Md.] 
6 Har. & J. 156). 


RIGHT OF ENTRY. 


A right of entry on land is the right of 
possession. Cecil v. Clarke, 30 S. E. 216, 219, 
44 W. Va. 659. 


RIGHT OF FISHERY. 


The “right of fishery” in the waters of 
the ocean, whether in the open sea or where 
the waters ebb and flow over tide lands, is a 
public right which may be exercised by any 
citizen. Shively v. Bowlby, 152 U. S. 1, 14 
Sup. Ct. 548, 38 L. Ed. 331. In its very na- 
ture the exercise of the right of fishing in 
the public waters of the ocean is not and can- 
not be exclusive. Its exercise, no matter by 
whom or for what length of time, is only the 
exercise of a public right. Pacific Steam 
Whaling Co. v. Alaska Packers’ Ass’n, 72 
Pac, 161, 163, 138 Cal. 632. 


RIGHT OF FREE PASSAGE. 


“The ‘right of free passage’ In a high- 
way or street is a comprehensive term, which 
in this advanced age may embrace the trans- 
mission of thought and words as a substitute 
for the actual physical passage of persons 
over a public highway, and thereby greatly 
facilitate social and commercial intercourse.” 


as an appurtenance of the dominant estate. The construction of an underground tele 


It can be created only by grant or prescrip- 
tion, and partakes in this as well as other 
respects of the characteristics of real estate. 
It can be inherited, and is therefore classi- 
fled by all elementary writers as a heredita- 


phone conduit in a street is a porper use of 
the street, and not an additional burden, for 
which an abutting property owner is entitled 
to compensation. Castle v. Bell Telephone 
Co., 63 N. Y. Supp. 482, 484, 49 App. Div. 437. 


RIGHT OF HABITATION 6228 RIGHT OF PROPERTY 


RIGHT OF HABITATION. Sions. The limitation upon the exercise of 
these rights being the law of slander and 

The “right of habitation” is the right of | libel, whereby the publication of an untruth, 
dwelling gratuitously in a house, the prop- that can be presumed or shown to the satis- 
erty of another person. Civ. Code La. 1900, faction, not of the plaintiff, but of others (i. 


art. 627. e., an impartial jury), to be injurious, not 
alone to the feelings, but to the reputation, 
RIGHT OF HOMESTEAD. is actionable. The law does not remedy all 


evils. We do not wish to be understood as 
belittling the complaint (one to restrain the 
use of the name and likeness of a deceased 
RIGHT OF POSSESSION. person as a label to be used in the Sale of a 
cigar named after him). We have no reason 

See “Immediate Right of Possession.” to doubt the feeling of annoyance alleged. 

e > è We can only say that it is one of 


Two things are essential to perfect a| the ills that under the law cannot be re 
present right of possession of an office—elec- dressed.“ Atkinson v. John E Doherty & 
tion and installation. Election determines Co 80 N. W. 285 286 121 Mich. 372 

9 . Lg 7 7 = C 7 9 46 
the right to succeed the existing incumbent at L. R. A. 219, 80 Am. St. Rep. 507 
the time and in the manner prescribed by i ? ° : j 
law, and installation establishes a present 
right to exercise the functions of the office. | RIGHT OF PROPERTY. 


Ex parte Norris, 8 S. C. (8 Rich.) 408, 483. 


See “Homestead.” 


Rights of private property consist in the 
. free use, enjoyment, and disposal of all ac- 
RIGHT OF PRE-EMPTION, quisitiong, without any control or diminu- 


x 3 tion, save only by the laws of the land. Ev- 

Bee “Pre-emption. ans v. Reading Chemical Fertilizing Co., 28 
Atl. 702, 706, 160 Pa. 209 (citing Hutchinson 

RIGHT OF PRIVACY. v. Schimmelfeder, 40 Pa. [4 Wright] 396, 398). 
The so-called “right of privacy” is, as The right of property guarantled by 


the phrase suggests, founded upon the claim Const. art. 1, § 6, declaring that no one 
that a man has the right to pass through this shall be deprived of property without due 
world, if he wills, without having his picture process of law, includes the right to acquire 
published, his business enterprises discussed, | property and enjoy it in any way consistent 
his successful experiments written up for with the equal rights of others and the 
the benefit of others, or his eccentricities | just demands and exactions of the state. 
commented upon, either in handbills, circu- | Bertholf v. O'Reilly, 74 N. Y. 509, 515, 30 
lars, catalogues, periodicals, or newspapers; Am. Rep. 323. 


and necessarily the things which may not be Bankr. Act 1841 provided that all proper- 
written and published of him must not be ty and rights of property should b ted i 
spoken of him by his neighbors, whether the R , eee lcd 5 
ae the bunkrupt's assignee. Held, that a con- 
comment be favorable or otherwise. Such tingent interest, which nothing but the death 
right does not exist in law, and is not en- of the bankrupt could prevent vesting in 


forceable in equity. Roberson v. Rochester him, was to be regarded as a right of prop- 
Folding Box Co., 64 N. E. 442, 443, 171 N. Y. erty. Nash v. Nash, 94 Mass. (12 Allen) 


538, 59 L. R. A. 478, 89 Am. St. Rep. 828; 345, 348 
Owen v. Partridge, 82 N. Y. Supp. 248, 252, ? f 
40 Misc. Rep. 415. The right of property in an article in- 
volves the power to sell and dispose of such 
article, as well as to use and enjoy it. Any 
act which declares that tbe owner shall nei- 
ther sell it, nor dispose of it, nor use and 
enjoy it, confiscates it, depriving him of 
his property witbout due process of law. 
But the prohibition of sale in any way or 
for any use is quite a diferent thing from 
a regulation of the sale or use, so as to pro- 
tect the health and morals of the community. 
All property, even the most harmless in its 
nature, is equally subject to the power of a 
state in this respect with the most noxious. 


“The law does not discriminate between 
those who are sensitive and those who are 
not, and the brutality of the remark which, 
while slanderous per se if said in the pres- 
ence of a third person, is not actionable if 
addressed to the object in private, makes no 
difference. Yet the alleged right to privacy 
is invaded. This law of privacy seems to 
have obtained a foothold at one time in the 
history of our jurisprudence; not by that 
naine, it is true, but in effect. It is evi- 
denced by the old maxim, ‘The greater the 
truth, the greater the libel,’ and the result 
has been the emphatic expression of public ' 3 15 5 85 U. 8. (18 Wall.) 129, 
disapproval, by the emancipation of the press : ° 
and the establishment of freedom of speech, The words “property,” “rights of prop- 
and the abolition in most of our states of erty,” and “adverse interest,“ as used in the 
the maxim quoted by constitutional provi-| bankruptcy act (Rev. St. U. S. § 5057), pro- 


RIGHT OF PROPERTY 


viding that no suit, either at law or in eq- 
uity, shall be maintainable in any court be- 
tween an assignee in bankruptcy and a per- 
son claiming any adverse interest touching 
any property or rights of property transfera- 
ble to or vested in such assignees, unless 
brought within two yenrs, etc., have been 
held to include debts owing to or by the 
bankrupt. Bowen v. Delaware, L. & W. R. 
Co., 47 N. E. 907, 909, 153 N. Y. 476, 60 Am. 
St. Rep. 667. 


A right of property consists in the free 
use, enjoyment, and disposition of all a per- 
son's acquisitions, without any control or 
diminution, save only by the law of the. 
land. In re Jacobs, 2 N. Y. Cr. R. 539, 543 
(1 Bl. Comm. 138); Roderigas v. East River 
Sa v. Inst. (N. Y.) 48 How. Prac. 166, 174. 


Chancellor Kent says: “The exclusive 
right of transferring property follows as a 
natural consequence from the exception and 
admission of property itself.” Roderigas v. 
East River Sav. Inst. (N. Y.) 48 How. Prac. 
166, 174. 


RIGHT OF PROTECTING PROPERTY. 


“Right of protecting property,” as used 
in Bill of Rights, art. 2, declaring that all 
men have certain natural, essential, and in- 
herent rights, among which is the right of 
acquiring and protecting property, “is the 
right to do whatever, under the circumstan- 
ces of each case, apparently is reasonably 
necessary to be done in defense.“ Aldrich 
v. Wright, 53 N. H. 398, 399, 16 Am. Rep. 
339. 


RIGHT OF REDEMPTION. 


A right to redeem from a sale of real 
estate is purely statutory. It does not exist 
at common law. Courts of equity in justifi- 
able cases may grant in their decrees of sale 
something akin to the right, but the power 
thus exercised is apart from the one con- 
ferred by statutes. Case v. Cherokee Lan- 
yon Spelter Co., 61 Pac. 406, 408, 62 Kan. 
69. 


The phrase “right to redeem” in law 
implies more than a right to acquire. It im- 
plies a right to disincumber, or to liberate 
from a lien or a claim. Millett v. Mullen, 
49 Atl. 871, 874, 95 Me. 400. 


The phrase “right of redeeming mort- 
gaged lands,“ as used in Gen. St. c. 103, 
declaring that the right of redeeming mort- 
gaged lands may, if the creditor prefers it, 
be sold on execution in the manner speci- 
fied in the chapter, means the debtor’s eq- 
uitable interest in the estate which is mort- 
gaged. Laflin v. Crosby, 99 Mass. 446, 447. 


“The term ‘right to redeem’ is familiar- 
ly used to describe the estate of the debtor 
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under mortgage which is to be sold at auc- 
tion, in contradistinction to an absolute es- 
tate to be set off by appraisement. It would 
be more consonant to the legal character 
of this instrument to call it the debtor's 
estate, subject to mortgage.” White v. 
Whitney, 44 Mass. (3 Metc.) 81, 84. 


The words “right in equity to redeem 
mortgaged real estate,“ in an officer's re- 
turn on execution that he took “all the right 
in equity which the debtor had to redeem the 
following described mortgaged real estate,” 
was construed to have the popular meaning 
of the term “equity of redemption,” which 
is used in common speech to describe the 
title of the mortgagor, without regard as to 
whether the condition has been broken. 
Holmes v. Jordon, 39 N. E. 1005, 1006, 163 
Mass. 147. 


The equity of redemption must not be 
confounded with a right of redemption. A 
mortgagor has an equity of redemption until 
the sale, and not afterwards. After sale he 
has a right of redemption, if the statute 
gives it. Mayer v. Farmers’ Bank, 44 Iowa, 
212, 216. 


The “right of redemption” is an agree- 
ment or paction by which the vendor re- 
serves to himself the power of taking back 
the thing sold by returning the price paid 
for it. Civ. Code La, 1900, art. 2567. 


RIGHT OF REPRESENTATION. 


See “By Right of Representation”; “In- 
heritance by Right of Representation.”’ 


RIGHT OF SUFFRAGE. 


See “Suffrage.” 


RIGHT OF SUIT. 


The term “right of suit,” spoken of in 
Civ. Code, § 494, in reference to applications 
for divorce on the ground of cruelty, means 
a present right to resort to the courts for 
redress. Jacobsen v. Jacobsen, 5 Pac. 567, 
568, 11 Or. 454. 


RIGHT OF SUPPORT. 


A wife's “right of support” is not limited 
to bare necessities of life, but embraces com- 
forts suitable to her station and her hus- 
band’s condition in life, and the fact that 
she has independent means of her own, or is 
able-bodied and can earn a livelihood, will 
not defeat a right of action against a person 
causing or contributing to produce the death 
of her husband, thus depriving her of her 
legal supporter. Hackett v. Smelsley, 77 III. 
109, 122. 


The right of support” is one by which 
a proprietor stipulates that hls neighbor shall 


RIGHT OF TRIAL BY JURY 


be bound to permit that his house or his tim- 
bers rest on the wall of his neighbor. Civ. 
Code La. 1900, art. 712. 


RIGHT OF TRIAL BY JURY. 
See “Trial by Jury.” 


RIGHT OF WAY. 
See “Private Right of Way.” 


The right of travel over another’s land 
may be denominated a right of way. It is 
an easement. Clawson v. Wallace, 52 Pac. 
9, 10, 16 Utah, 300. 


“The privilege which one person, or a 
particular description of persons, may have 
of passing over the land of another in some 
particular line is termed a ‘right of way.’ It 
is an incorporeal hereditament, an easement 
which does not necessarily divest the owner 
of the fee of the land; and for all other 
purposes, except the servitude or use as a 
way, he owns it, and may have his action 
for an injury to his residuary interest as 
fully as he would be entitled were it his own 
way. A right of way may be public or pri- 
vate. Public ways, as applied to ways by 
land, are usually termed highways or public 
roads, and are such ways as every citizen 
has a right to use. A private way relates 
to that class of easements in which a par- 
ticular person, or a particular description or 
class of persons, have an interest or right, 
as distinguished from the general public. 
Private ways in this country are frequently 
termed public roads, and are so designated 
in our statutes. The expression has been 
criticised as inapt, and as tending to mis- 
lead, but it is nevertheless used to designate 
private ways. A right of way may arise in 
this state (1) by prescription—that is, by an 
adverse user for five years; (2) by grant; (3) 
from necessity; (4) by statute.” Kripp v. 
Curtis, 11 Pac. 879, 71 Cal. 62. 


The term “right of way” has a twofold 
signification. It sometimes is used to de- 
scribe a right belonging to a party—a right 
of passage over any tract; and it is also 
used to describe that strip of land which rail- 
road companies take upon which to construct 
their roadbed. Maysville & B. S. R. Co. v. 
Ball, 56 S. W. 188, 191, 108 Ky. 241 (quoting 
Joy v. City of St. Louis, 138 U. S. 44, 11 Sup. 
Ct. 243, 34 L. Ed. 843). 


The easement of “right of way” is a 
strictly incorporeal hereditament, though 
imposed upon corporeal property, and con- 
sists simply of a right which is in its nature 
intangible, and incapable of being the sub- 
ject of livery. Oswald v. Wolf, 19 N. E. 28, 
30, 126 III. 542. 


A right of way across another’s land, 
where it exists, is an incorporeal heredita- 
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ment, which may be appurtenant to adjoin- 
ing lands or in gross. Johnson v. Lewis, 14 
S. W. 466, 467, 47 Ark. 66. 


“Right of way” is defined to be the priv- 
lege which an individual or a particular de- 
scription of persons, such as the inhabitants 
of a particular village, or the owners or oc- 
cupants of a particular farm, may have of 
going over another person's grounds. It is 
an incorporeal hereditament of a real nature, 
entirely different from the king’s highway 
which leads from town to town, and also 
from the common way which leads from a 
village into the fields. Dinehart v. Wells (N. 
Y.) 2 Barb. 432, 435 (citing 3 Cruise, Dig. 
100). It may be either a right in gross, 
which is purely a personal right, incommuni- 
cable to another, or a right annexed to a 
state which may pass by assignment with the 
estate to which it is appurtenant. Lanier v. 
Booth, 50 Miss. 410, 413. 


Right of way across another’s land, is 
an incorporeal hereditament, which may be 
appurtenant to adjoining lands or in gross; 
but such hereditament does not come within 
the statute of limitations applicable to land 
or real estate. A vested right to such way 
may be acquired by use for a sufficient length 
of time. Its use should not only be open 
and notorious, but continuous for the whole 
period. It should be occupied and used as a 
right, and not merely as a favor or privilege 
granted by the owner of the servient lands. 
In other words, the right of way should be 
definite, continuous, and adverse to the own- 
er. Johnson v. Lewis, 2 S. W. 329, 330, 47 
Ark. 66. 


“A right of way means a right to pass 
over another's land more or less frequently, 
according to the nature of the use to be 
made of the easement.” Bodfish v. Bodfish, 
105 Mass. 317, 319. 


A “right of way’ over anothers land 
may arise in three ways: (1) From necessi- 
ty; (2) by grant; (3) by prescription. Three 
things are necessary to establish a right of 
way by prescription: (1) Continued and un- 
interrupted use and occupation or enjoy- 
ment; (2) the identity of the thing enjoyed; 
and (3) adverse from the right of some other 
person. Every immaterial change in a road 
is not a destruction of its identity, but it 
must depend on the situation of the road. 
Changing a road between any two given 
points merely for the purpose of straighten- 
ing a fence, or for the convenience of the 
parties, so that the way is still kept open 
from one place to another, does not destroy 
its identity. Lawton v. Rivers (S. C.) 2 Me- 
Cord, 445, 447, 13 Am. Dec. 741. 


Bridge. 


“Right of way,” as used in Comp. St. 
c. 77, § 39, requiring the officers of raitroad 
corporations to return to the auditor of pub- 
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He accounts for assessment and taxation the 
number of miles of railroad in the state, 
including roadbed, “right of way” and su- 
perstructure thereon, cannot be construed 
to include a bridge across the Missouri 
river. The term “right of way” is defined 
in Bodfish v. Bodfish, 105 Mass. 319, as 
meaning the right to pass over another's 
land, etc. In Stuyvesant v. Woodruff, 21 
N. J. Law (1 Zab.) 133, 136, 57 Am. Dec. 
156, it is said a right of way in the legal sense 
of the term is a right to pass for all or for 
certain purposes at all or at certain times 
over and upon another man’s land or close. 
Cass County v. Chicago, B. & Q. R. Co., 41 
N. W. 246, 247, 25 Neb. 348, 2 L. R. A. 188. 


A right of way of a railroad includes a 
bridge across a navigable river, owned, used, 
and operated by the railroad company as a 
part of its line of road. Chicago, B. & Q. 
R. Co. v. Richardson County, 85 N. W. 532, 
533, 61 Neb. 519. 


City street. 


So much of a city street as is actually 
used and occupied by a railroad company 
for railroad purposes constitutes part of its 
right of way, within the meaning of 2 Starr 
& C. Ann. St. c. 114, § 63, requiring railroad 
companies to keep their right of way clear 
of combustible material. Lake Erie & W. 
R. Co. v. Middlecoff, 87 N. E. 660, 663, 150 
Ill, 27. 


The words “right of way,” as used in an 
ordinance providing that the cost of improv- 
ing so much of a street as is included in the 
“right of way” of any steam railroad, being 
the space between the rails and one foot 
outside of such rails, mean that part of the 
tracks and roadbeds of railroad companies 
lying in the streets or parts of streets with- 
in the description. Chicago, R. I. & P. R. 
Co. v. City of Moline, 41 N. H. 877, 878, 158 
III. 64. i i 


Convenient land. 


By the “right of way” of a railroad can 
only be understood the land used as a way 
for the road, and not such additional ground 
as may be used for the convenience of the 
road, but not a part of its way. Chicago & 
N. W. Ry. Co. v. People, 62 N. E. 869, 870, 
195 III. 184 (quoting Chicago, B. & Q. R. 
Oo. v. Paddock, 75 III. 616). 


The term right of way,“ as used in the 
statutes providing that the state board of 
equalization shall have exclusive power to 
assess and value for purposes of taxation all 
telegraph and telephone lines and the rail- 
road track and rolling stock of all companies 
owning, operating, or constructing telegraph 
or telephone lines or railroads, and declaring 
that for the purposes of the act railroad tracks 
shall be deemed to include the “right of 
way,” can only be understood as embracing 
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the land used as a way for the road, and 
not such additional ground as may be used 
for the convenience of the railroad, not a 
part of its way. Oregon Short-Line Ry. Oo. 
v. Gooding, 59 Pac. 821, 822, 6 Idaho, 773. 


As part of homestead. 


A “right of way” is an easement of 
perpetual use, and is therefore almost equiv- 
alent to fee-simple title. It prevents the 
owner from the exercise of dominion. Wa- 
ples on Homestead and Exemption, p. 945. 
Under Const. art. 10, § 2, declaring that a 
mortgage or other alienation of the home- 
stead by a married man shall not be valid 
without the voluntary signature and assent 
of the wife, and Code, 3 2508, to the same 
effect, a conveyance by a husband alone of a 
right of way over a homestead is void. 
McGhee v. Wilson, 20 South. 619, 620, 111 
Ala. 615, 56 Am. St. Rep. 72. 


As incumbrance. 
See “Incumbrance (On Title).” 


As having indefinite extent. 


The term “right of way” is not lim- 
ited to a strip of land of any particular and 
definite width at all points on the line of a 
railroad. As applied to a railroad com- 
pany, it means a way over which the com- 
pany has the right to pass in the operation 
of its trains. Pfaff v. Terre Haute & I. R. 
Co., 9 N. E. 93, 94, 108 Ind. 144 (citing Wil- 
liams v. Western Union Ry. Co., 5 N. W. 
482, 50 Wis. 71). 


As interest in land. 


A “right of way” is an incorporeal right. 
It is not in any legal sense an interest in the 
land, and hence a public corporation pos- 
sessing only a “right of way over land 
abutting on a street is not subject to a mu- 
nicipal lien for the cost of an improvement. 
Warren Borough v. Pleasant Bridge Co., 16 
Pa. Co. Ct. R. 44, 45. 


As land itself. 


See, also, “Freehold”; 
Property.“ 


The phrase “right of way,” as used in 
Code N. C. § 2010, relating to the condemna- 
tion of right of way for telegraph lines, and 
containing the proviso that, if the right 
claimed be over or upon an easement or 
right of way which extends into or through 
more counties than one, the whole right and 
controversy may be heard and determined in 
one county into or through which such ease- 
ment or right of way extends, is not synon- 
ymous with “easement,” but, as applied to 
railroads, includes in its meaning the strip of 
land over which the track is laid through 
the country, and which is used in connection 
therewith, whether the railroad company 
owns only an easement therein or the title 
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in fee. Postal Telegraph Cable Co. v. 
Southern Ry. Co. (U. S.) 90 Fed. 30, 32. 


A road, or “right of way,” is an incor- 
poreal hereditament. The phrase does not 
aecessarily mean the right of passage merely. 
Obviously, it may mean one thing in a grant 
to a natural person for private purposes, or 
«nother thing in a grant to a railroad for 
public purposes, as different as the purposes 
and uses and necessities respectively are. In 
Keener v. Railroad Co., 31 Fed. 128, the 
words are defined as follows: “The term 
‘right of way’ has a twofold significance. It 
sometimes is used to mean the mere intangi- 
ble right to cross a right of way. It is often 
used to indicate that strip which the railroad 
company appropriates for its use, and on 
which it builds its roadbed.” Under Act 
July 27, 1866, chartering the Atlantic & Pa- 
cifie Railroad Company, which grants to such 
company a right of way “to the extent of 
one hundred feet in width on each side of 
said railroad where it may pass through the 
public domain, including all necessary 
grounds for station buildings, workshops, de- 
pots, machine shops, switches, side tracks, 
turntables, and water stations,“ and provides 
that “the right of way shall be exempt from 
taxation within the territories of the United 
States,” the right of way thereby granted, 
and which was exempted from taxation, was 
not merely the right of passage, but, whether 
the grant is held to be of the fee or of an 
easement, was real estate of corporeal quali- 
ty, to which all station houses and other 
buildings erected thereon became attached as 
a part thereof, and such buildings are not 
taxable within a territory. Territory of New 
Mexico v. United States Trust Co., 19 Sup. Ct. 
128, 132, 172 U. S. 171, 43 L. Ed. 407. 


The assessment law of Colorado provides 
in respect to the taxation of railroads that 
the property shall be valued at its cash value, 
and assessment made on the entire railway 
includes the right of way, roadbed, ete. Held, 
that the term “right of way” does not relate 
to a mere intangible right to cross, but to the 
strip of land appropriated by the railroad 
company for its use, and upon which its road- 
bed has been built. Keener v. Union Pac. R. 
Co. (U. S.) 31 Fed. 126, 128. 


As mere easement. 


A mere right of way over land is always 
regarded as an “easement.” Brown v. 
Young, 29 N. W. 941, 69 Iowa, 625; Lidger- 
ding v. Zignego, 80 N. W. 360, 361, 77 Minn. 
421, 77 Am. St. Rep. 677; Clawson v. Wal- 
lace, 52 Pac. 9, 10, 16 Utah, 300. 


Right of way is an easement or incor- 
poreal hereditament. It is an inheritable es- 
tate, not belonging to the person of the oc- 
cupant, but annexed to and forming a part 
of the land of the estate he possesses. It de- 
scends to the heir with the manor, and 
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needs no special words to convey it. A grant 
of the lands carries with it the right of way 
which is annexed thereto. A man cannot 
have a right of way over his own lands. A 
right of way, in the legal sense of the term, 
is a right to pass for all or for certain pur- 
poses, at all or at certain times, over and up- 
on another man’s land. Stuyvesant v. Wood- 
ruff, 21 N. J. Law (1 Zab.) 133, 136, 57 Am. 
Dec. 156; Cass County v. Chicago, B. & Q. 
R. Co., 41 N. W. 246, 25 Neb. 348, 2 L. R. A. 
188. 


A right of way is an easement appurte 
nant to an estate ewned by the person in 
whose favor the easement exists. Gulick v. 
Fisher, 48 Atl. 375, 376, 92 Md. 353. 


The right of an owner of a lot to the 
use of an alley as a means of ingress to and 
egress from his lot is in the nature of an 
easement; a private right of way, which does 
not belong to him, but belongs to another. 
Central Branch U. P. R. Co. v. Andrews, 2 
Pac. eit 681, 30 Kan. 590. 


The use of the phrase “right of way“ 


in a devise giving land and a right of way 
to the land from a highway not adjoining the 
land would seem to refer to an easement 
rather than the land itself.” Truax v. Greg- 
ory, 63 N. E. 674, 676, 196 III. 83. 


A “right of way,” in legal meaning, is a 
mere easement on the lands of others. 6 
Am. & Eng. Encyc. of Law, verbo “Eminent 
Domain,” p. 531. Under Act Cong. July 24, 
1866, permitting telegraph companies to 
maintain their lines on the railroad right of 
way, such companies acquire only an ease- 
ment over such right of way. Postal Tel. 
Cable Co. v. Louisiana Western R. Co., 22 
South. 219, 222, 49 La. Ann. 1270. 


A railroad right of way is an easement 
only, and the state remains the owner of the 
land, so the right of the railroad is only the 
right to use the land taken for the purpose 
of constructing and operating their line of 
road. This easement, however, is a perpet- 
ual right. Clayton v. Chicago, I. & D. Ry. 
Co., 25 N. W. 150, 67 Iowa, 238. 


A right of way for railroad purposes is 
a mere easement, which under the law is 
not subject to a lien. Appeal of Hoffman, 
12 Atl. 57, 60, 118 Pa. 512 (citing Western 
Pennsylvania R. Co. v. Johnston, 59 Pa. 290). 


A right of way over or through land is 
an easement, and an easement is an interest 
in the soil; such an interest as that, when 
personal property is attached to it, it be 
comes a part of the realty. Northern Pac. 
R. Co. v. Carland, 8 Pac. 134, 139, 5 Mont. 
146. 


The acquisition of a right of way over 
and across lands is the acquisition of an 
“easement” on the land. The grant of the 
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easement conveys all such incidental rights 
as are necessary to the enjoyment of the 
thing granted. The use to which an ease- 


ment is devoted or for which it is created de- ! 


termines its character, and to the extent that 
the use is necessary to carry out the pur- 
pose of the grant the rights of the owner of 
the easement are paramount. Cairo, V. & 
C. R. Co. v. Brevoort (U. S.) 62 Fed. 129, 135, 
25 L. R. A. 527. 


A right of way over the land of an- 
other is designated in the common law as 
an “easement,” and in the civil as a “servi- 
tude,” and is defined to be a charge imposed 
upon one heritage for the use and advantage 
of another heritage belonging to another pro- 
prietor. Kieffer v. Imhoff, 26 Pa. 438. 


In Code N. C. § 2010, relating to the con- 
demnation of the right of way for tele- 
graph lines, and containing the proviso that, 
if the right claimed be over or upon an 
easement or right of way which extends in- 
to or through more counties than one, it 
may be determined in one county, the word 
“easement” would have fully conveyed the 
idea of an incorporeal hereditament, as dis- 
tinguished from the fee in the land, and the 
use of the words “or right of way” would 
not only be tautological, but confusing, and 
hence leads to the conclusion that by the 
term right of way” is meant more than a 
mere easement. Postal Telegraph Cable Co. 
v. Southern R. Co. (U. S.) 90 Fed. 30, 32. 


“Right of way” literally means a right to 
pass over another’s land, but in reference to 
a way it signifies a mere easement in the 
lands of others obtained by lawful condem- 
nation to public use or by purchase. Wil- 
liams v. Western Union Ry. Co., 50 Wis. 71, 
76, 5 N. W. 482. 


A right of way,“ whether public or pri- 
vate, is nothing more than a speclal and lim- 
ited right of use, and differs essentially from 
a feesimple right to the land itself over 
which the way passes. Bosley v. Susque- 
hanna Canal (Md.) 3 Bland, 63, 67. 


As way of necessity. 


“A right of way may arise by act and 
operation of law. If a man grant me a 
Piece of ground in the middle of his field, 
he impliedly gives me a way to come to it.” 
2 BL Comm. 36. A sale of land implies a 
grant of a right of way over other lands 
of the vendor where the purchaser has no 
other way of ingress and egress. Estep v. 
Hammons, 46 S. W. 715, 716, 104 Ky. 144. 


As a property right. 

See, also, “Property.” 

A “right of way” upon a public street, 
whether granted by act of the Legislature, 


or ordinance of city council, or In any other 
Valid mode, is an easement, and as such is a 
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property right capable of assignment, sale, 
and mortgage, and entitled to all the consti- 
tutional protection afforded other property 
rights and contracts. City of Knoxville v. 
Africa (U. S.) 77 Fed. 501, 507, 23 AQ A. 
252. 


As way through public land. 


The term “right of way,” as used in Act 
July 27, 1866, exempting the Atlantic & Pa- 
cific Railroad Company from taxation on 
its right of way within the territory of the 
United States, meant the right of way grant- 
ed to it through public lands, and did not 
embrace a right of way through private lands 
otherwise acquired by the company. Ter- 
ritory of New Mexico v. United States Trust 
Co., 19 Sup. Ct. 784, 785, 174 U. S. 545, 43 L. 
Ed. 1079. ` 


As right of passage. 


“Rigbt of way,” as used in Const. art. 
12, § 4, providing that no right of way shall 
be appropriated to the use of any corporation 
until full compensation, etc., should be con- 
strued, not as defining the quantity of inter- 
est to be transferred, but as meaning the 
right of passage through the grounds of oth- 
ers, irrespective of the interest or title to 
be acquired. Ohalliss v. Atchison, T. & 8. 
F. R. Co., 16 Kan. 117, 127. 


The words “right of way” in a grant to 
a railroad company, taken alone, mean ease- 
ment only, and do not pass the very land 
itself. Uhl v. Ohio River R. Co., 41 S. E. 
340, 341, 51 W. Va. 106. 


The term “right of way,” as used in a 
grant of a right of way to a railroad, and 
exempting such right of way from taxation, 
is not used to describe the land granted, but 
in their common well-known and universally 
accepted meaning, which is a grant of an 
easement as defined by law, and hence de- 
scribes the tenure. Atlantic & P. R. Co. v. 
Lesueur, 19 Pac. 157, 160, 2 Ariz. 428, 1 L. R. 
A. 244. 


Road distinguished. 
See “Road.” 


A right of way is not a road in the legal 
sense of the term, nor can any one have a 
right of way over his own land. A way, in 
law, is the right of going over another man’s 
ground. Green v. Morris & H. R. Co., 24 
N. J. Law (4 Zab.) 486, 490. 


Distinguished from the three kinds of 
public ways in England, to wit, “iter,” over 
which the public pass on foot; “actus,” over 
which they pass on foot and on horseback; 
and via,“ over which they pass on foot 
and on horseback and in vehicles on wheels— 
was the incorporeal hereditament, easement, 
or “right of way” which one acquired over 
the land of another in which the public had 
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no interest whatever. This right of way 
was acquired either by prescription, being 
user for a time whereof the memory of man 
runneth not to the contrary or by grant. 
If by grant, the grant itself was the proof; 
or, the grant being lost, 20 years’ user raised 
a presumption that it once existed. Boyden 
v. Achenbach, 79 N. C. 539, 541. 


Road synonymous. 


In a complaint alleging that the com- 
plainant had been for a certain length of 
time the owner of and in the possession and 
actual use and enjoyment of a certain road, 
“road” is not synonymous with “right of 
way.” It is never so used in common conver- 
sition, in ordinary writing, nor in legal 
works. Road“ means any piece of land used 
or appropriated for travel. It may be 80 
appropriated by an individual, a corporation, 
or the public. The road is one thing; the 
right of way is another, and very different. 
It is true that the term “way” is sometimes 
used in the same sense as road.“ Some- 
times we call a road, a street, a lane, etc., a 
way, though this is perhaps an improper use 
of the term “way.” Way,“ in its legal, tech- 
nical sense, means nearly the same thing as 
“right of way,” or, in other words, the right 
of one person, of several persons, or of the 
community at large to pass over the land of 
another. Webster, among other definitions | 
of a road, says, “it is the ground appropri- 
ated for travel, forming a communication.” 
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York v. Atlantic & P. Ry. Co., 47 Pac. 725, 
727, 8 N. M. 673. 


The phrase right of way,“ as used in 
Act Cong. July 27, 1866, chartering the At- 
lantic & Pacific Railway Company, and 
granting to the company right of way, does 
not necessarily mean the right of passage 
merely, but includes all the station houses 
and other buildings erected on the right of 
way. Territory of New Mexico v. United 
States Trust Co., 19 Sup. Ct. 128, 132, 172 U. 
S. 171, 43 L. Ed. 407. 


A quitclaim deed conveying to a railroad 
company certain property “for all purposes 
‘connected with the construction,’ use, and 
occupation of said railroad company, the 
right of way, etc., over the land' could not be 
construed to authorize the company to take 
sand therefrom for the construction of a 
roundhouse, without compensation to the 
owner of the land, the construction of the 
roundhouse not being a use of the land for a 
right of way. Vermilya v. Chicago, M. & St. 
P. Ry. Co., 24 N. W. 234, 235, 66 Iowa, 606, 
55 Am. Rep. 279. 


Railroad yard. 


“Right of way,” as used in Act 1872, art. 
5, $ 1, par. 89, providing that city councils 
shall have power, by condemnation or other- 
wise, to extend any street, alley, or highway 
over or across any railroad track, right of 
way, or land of any railroad company within 


Bouvier defines a road as a passage through | the corporate limits, should not be limited to 


the country for the use of the people. He 
also says the public have the use of roads, 
but the owners of the lands through which 
they are made or which bound upon the 
roads have prima facie a fee in such high- 
way, or, in plain English, the public does 
not usually own the soil over which roads are 
constructed, but only a perpetual] right to use 
that soil for some particular purpose. Col- 
lar-Potosi Min. Co. v. Kennedy, 3 Nev. 361, 
. 372, 93 Am. Dec. 409. 


Necessary structure. 


The term “right of way,” as used in sec- 
tion 2 of the act of {incorporation of the 
Atlantic & Pacific Railway Company. con- 
taining a grant by Congress of the right of 
way through the public lands for the con- 
struction of a railroad and telegraph, and 
further providing that such way was granted 
to the extent of one hundred feet in width 
ench side of said railroad through the public 
domain, including all necessary grounds for | 
station buildings, workshops, depots, ma- 
chine shops, switches, side tracks. turntables, 
and water stations, and declaring that right 
of way should be exempt from taxation with- 
in the territory of the United States, includes 
the roadbed, ties, rails, station buildings, 
workshops, depots, machine shops, and other | 
such structures necessary in the operation of 
a railroad. United States Trust Co. of New | 


such right of way, tracks, and land as are 
appropriated to the active operation of a 
company’s railway, but include tracks or 
land devoted to the purposes of a railroad 
yard. Chicago & N. W. Ry. Co. v. City of 
Chicago, 37 N. E. 842, 845, 151 IL. 348. 


The terms “right of way,” tracks,“ and 
“lands” apply to tracks or lands devoted to 
the purpose of a railroad yard. Chicago & 
A. R. Co. v. City of Pontiac, 48 N. E. 485, 
486, 169 III. 155. 


Roadway synonymous. 


While the term “right of way” is gener- 
ally used to designate the ground on which a 
railroad may lay its tracks, the word ‘“road- 
way” is frequently used as synonymous 
therewith, and hence, under section 179 of 
the Constitution, declaring the roadway, rails, 
etc., of railroads assessable for taxes. the 
word “roadway” is synonymous with “right 
of way.” Chicago, M. & St. P. Ry. Co. v. 
Cass County, 76 N. W. 239, 240, 8 N. D. 18. 


RIGHT OF WAY AS LOCATED. 


The phrase “right of way as located,” 
as used in Act March 6, 1877, authorizing 
railroad corporations to condemn lands ad- 
joining their rond as constructed on their 
right of way as located, refers to the location 
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by survey which these corporations are usu- 
ally required to indicate upon paper filed in 
some public office, a8 preliminary to the con- 
demnation of property, and such surveys are 
of the route from terminus to terminus, and 
not of mere appendages. Akers v. United 
New Jersey R. & Canal Co., 43 N. J. Law 
(14 Vroom) 110, 111. 


RIGHT OF WAY IN GROSS. 


Easement distinguished, see Ease 


ment.” 


If it appears from a deed that it was in- 
tended only to reserve a personal right to 
pass over the land, this is what is termed a 
“right of way in gross,“ and it is neither 
assignable nor appurtenant to any other land. 
Wagner v. Hanna, 38 Cal. 111, 116, 99 Am. 
Dec. 354. 


RIGHT OR REMEDY. 


The term “right or remedy” in Trentor 
city charter (Laws 1874, p. 373, § 83), declar- 
ing that nothing in the charter shall be con- 
strued so as to destroy, impair, or take away 
any right or remedy acquired or given by any 
act repealed by the charter, is to be construed 
as meaning the remedies previously provided 
for the enforcement of contracts with the 
city, as prior to the enactment of the charter 
it was held in Rader v. Southeasterly Road 
Dist., 36 N. J. Law (7 Vroom) 276, that the 
charter of such a municipal corporation could 
not be altered so as to impair the obligation 
of existing contracts, or to deprive a party of 
his remedy for enforcing them; and it is a 
reasonable construction of the provision to 
hold that the Legislature had in view this 
limitation upon their power, and that they 
intended only to protect existing contracts, 
and to preserve the remedies theretofore pro- 
vided against the city or its officers for en- 
forcing them. State v. Inhabitants of City 
of Trenton, 38 N. J. Law (9 Vroom) 64, 67. 


RIGHT OR TITLE. 


The act of. 1715 relative to limitations 
provides that no person or persons nor their 
heirs which shall hereafter have any right 
or title to any Jands shall enter or make any 
claim but within seven years after his right 
or title accrues. Held, that the claim which 
a widow has for dower in the lands of which 
her husband died seised is not, before assign- 
ment of dower, a right or title within the 
statute. Spencer v. Weston’s Heirs, 18 N. 
C. 213. 216. 


Rev. St. U. S. § 709 [U. S. Comp. St. 
1901, p. 575], declares that any decision 
against a right or title claimed under a stat- 
ute of the United States is subject to review 
by the United States Supreme Court. Held, 
that the term “right or title,” as used in 
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such statute, included the claim of an as- 
signee in bankruptcy to certain of the bank- 
rupt’s property, under United States Rev. St. 
§ 5044, and where the decision of the state 
court was against the assignee’s claim the 
Supreme Court of the United States had ju- 
risdiction of a writ of error to review the 
same. Williams v. Heard, 11 Sup. Ct. 885, 
140 U. S. 529, 35 L. Ed. 550. 


RIGHT, PRIVILEGE, OR IMMUNITY. 
As franchise, see “Franchise.” 


The provision of a charter of a railroad 
company that it “should use and enjoy all 
the rights, privileges, and immunities” grant- 
ed to another railroad company, included an 
exemption from taxes granted to the second 
railroad company. But a subsequent legis- 
lative enactment, providing that the com- 
pany might consolidate or unite with other 
companies, and that such uniting company 
should be invested with all the rights and 
privileges conferred by the original char- 
ter of the company, did not pass the right of 
exemption where, after a deed of. consolida- 
tion between two uniting companies, the 
stockholders of both of them met in general 
convention and duly organized a new com- 
pany. Atlanta & C. A. L. R. Co. v. State, 
63 Ga. 483, 484. 


Where an act of a state legislature au- 
thorized the issue of bonds by way of re- 
funding to banks such portion of a tax as 
had been assessed on federal securities made 
by the Constitution and statutes of the Unit- 
ed States exempt from taxation, and the off- 
cers who were empowered to issue the obli- 
gations refused to sign them, because, as 
they alleged, a portion of the securities for 
the tax on which the bank claimed reim-: 
bursement was, in law, not exempt, and the 
highest court of the state sanctioned this 
refusal, this was a decision against a right, 
privilege, or immunity claimed under the 
Constitution or a statute of the United 
States, and gave the Supreme Court juris- 
diction under the Judiciary Act, § 25. Peo- 
ple of New York v. Hoffman, 74 U. S. (7 
Wall.) 16, 22, 19 L. Ed. 57. 


RIGHT, TITLE, AND INTEREST. 


“Right, title, and interest,” as used in a 
deed conveying the right, title, and interest 
of the grantor, means only what the grantor 
himself could claim, and the covenants in 
such decd, if any, are limited to the estate 
described. Allison v. Thomas, 14 Pac. 309, 
310, 72 Cal. 562, 1 Am. St. Rep. 89. 


A deed of all the grantor’s “right, title, 
and interest” in and to a ferry “and the boat 
which I built. and now use in carrying on the 
ferry, and all the estate, land, and buildings 
standing thereon, as the same is now occu- 
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pied and improved by me,” with covenants 
of ownership, general warranty, etc., purport- 
ed to convey merely such right as the gran- 
tor had in the land, and the covenants were 
qualified and limited by the grant. Allen v. 
Holton, 37 Mass. (20 Pick.) 458, 464. 


The grantor in a deed containing cove- 
nants of seisin, title, against incumbrances, 
and of general warranty, having used terms 
purporting to convey the estate therein men- 
tioned by metes and bounds, and added the 
words, “meaning and intending by this deed 
to convey all my right, title, and interest in 
and to“ the premises so described, it was 
held that the covenants applied generally to 
the land mentioned in the deed, and were 
not restricted to the grantor’s right, title, 
and interest therein. Hubbard v. Apthorp, 
57 Mass. (3 Cush.) 419, 420. 


A levy on “all the right, title, and inter- 
est of defendant * “ in and to league 


| 


right, title, and interest in the judgment, re- 
Jate to the extent of their ownership or prop- 
erty. By the use of these words the assign- 
ors undertook to transfer whatever of value 
they owned or held in the judgment. Sco- 
field v. Moore, 31 Iowa, 241, 245. 


Contingent remainder included. 


A quitclaim deed by a remainderman to 
the life tenant and his heirs of all “his right, 
title, interest, claim, and demand” operates 
as a release of the grantor’s contingent re- 
mainder, and thereby enlarges the estate of 
the grantee, the life tenant, into a fee simple. 
Williams v. Esten, 53 N. E. 562, 564, 179 III. 
267. 


As interest under certain instrument. 
“Right, title, and interest,” as used in a 
release of an original mortgage by the mort- 
gagee of all his right, title, and interest in 
and to the premises described therein, means 


No. 6, Galveston county, originally granted | his interest in that mortgage, and not his 


to B., 
League,“ is sufficient to identify the interest 
levied upon. Smith v. Crosby, 22 8. W. 
1042, 1044, 4 Tex. Civ. App. 251. 


A grant of the “right, title, and interest” 
of a party in certain lands, with the usual 
covenants of seisin and warranty, is limited 
as to such warranty to the estate and inter- 
est conveyed, and is restricted to such title 
and interest, and is not a general warranty 
of the whole parcel particularly described by 
metes and bounds. Sweet v. Brown, 53 
Mass. (12 Metc.) 175, 177, 45 Am. Dec. 243. 


A deed of “all my right, title, and inter- 
est” in certain real estate purports to convey 
merely such right as the grantor has in the 
land; and, as the grantor conveys his own 
title only, the general covenants of “seisin 
in fee of the aforegranted premises that 
they are free from all incumbrances, that the 
grantor has a good right to sell and convey 
the same, and that he will warrant the same 
against the lawful claims of all persons,” are 
all qualified and limited by the granting 
clause of “all my right, title, and interest” 
in the premises. Hoxie v. Finney, 82 Mass. 
(16 Gray) 332, 333. 


“Right, title, and interest,” as used in a 
deed conveying the grantor’s right, title, and 
interest, are words of release and quitclaim 
merely. Gibson v. Chouteau, 39 Mo. 536, 544. 


Where one conveyed all his right, title, 
and interest” in a tract of land to which he 
had a legal title, but which he had previ- 
ously made a parol contract to convey to his 
father, since deceased, the words quoted im- 
ported only his interest as heir of his father. 
Farrar v. Patton, 20 Mo. 81, 84. 


“Right, title, and interest,” as used in an 
assignment by judgment creditors of their 


and known as the Virginia Point: 


entire interest, where he has derived an in- 
dependent title to the mortgaged premises 
by an assignment to himself of a subsequent 
mortgage thereon. Barnstable Sav. Bank v. 
Barrett, 122 Mass. 172. 


As land itself. 


An attachment of all of a debtor’s “right, 
title, and interest“ in land, under Rev. St. c. 
76, § 42, authorizing such levy and sale, is 
equivalent to an attachment and sale of the 
land itself. Millett v. Blake, 18 Atl. 293, 295, 
81 Me. 531, 10 Am. St. Rep. 275. 


As vested interest only. 


Where a deed conveyed all the right, 
title, and interest in and to undivided real 
estate devised to the grantor, only the vest- 
ed interest was conveyed, and the grantor 
was not thereafter estopped to claim a con- 
tingent interest, which became vested in 
him by the happening of the contingency. 
Blanchard v. Brooks, 29 Mass. (12 Pick.) 47, 
66. 


A grant of right, title, and interest in 
the grantor's land, coupled with a covenant 
of general warranty, does not operate as an 
estoppel to pass a subsequently acquired 
title. Hanrick v. Patrick, 7 Sup. Ct. 147, 157, 
119 U. S. 156, 30 L. Ed. 396. 


“Right, title, and interest,” as used in 
a conveyance by an heir of all his “right, 
title, and interest“ in the estate of his an- 
cestor, will convey not only the property 
which the heir knew had belonged to his 
ancestor, but also his undivided interest ip 
lands which were, subsequent to the convey- 
ance, decreed to belong to his ancestor; the 
heir believing at the time of the conveyance 
that he did not have any title or interest in 
such lands. Watson v. Priest, 9 Mo. App. 
263, 266. l 


RIGHT TO ALLUVION 


RIGHT TO ALLUVION. 
See “Alluvion.” 


RIGHT TO AN OFFICE. 


Right to an oftice is not the right of the 
incumbent to the place, but of the people 
to the oflicer. An office, therefore, not con- 
stitutional, exists by the will of the Legis- 
lature only, and may be abolished at any 
time, and the incumbent has no standing to 
complain. Lloyd v. Smith, 35 Atl. 199, 201, 
176 Pa. 213. 


RIGHT TO APPEAR. 


“Right to appear,” as used in a statute 
authorizing persons interested in a tax as- 
sessment to appear before the board of 
equalization, “implies the right to be heard 
in reference to the assessment.” Dundee 
Mortg. & Trust Inv. Co. v. Chariton (U. 8.) 
32 Fed. 192, 194. 


RIGHT TO BEAR ARMS, 
See Bear.“ 


RIGHT TO BE HEARD BY COUNSEL. 


“Right to be heard by counsel,” as used 
in Const. art. 1, § 9, providing that In all 
criminal prosecutions the accused shall have 
a “right to be heard by himself and by coun- 
gel,“ does not mean a right to a hearing un- 
limited with regard to time, but the court 
may prescribe any reasonable limit for the 
argument; and such a rule does not infringe 
upon the defendant's constitutional right, un- 
less the time allowed be so short as to be 
unreasonable, in which case it is a cause 
for reversal. State v. Hoyt, 47 Conn. 518, 
519, 36 Am. Rep. 89. 


The “right to be heard by himself and 
counsel,” or either, guarautied by Const. art. 
1, $ 7, is the right of the accused to be heard 
by counsel before the court and jury on any 
and every point involved in the issues on 
which the jury are to render verdict. The 
whole case is open for every discussion, and 
the counsel may suggest for the considera- 
tion of the jury any and every fact and cir- 
cumstance which may be in evidence, and 
draw from them such deductions and infer- 
ences as may seem to him fair and reason- 
able, leaving to the jury to pass on the force 
of the suggestions he may submit. Mitchell 
v. State, 22 South. 71, 72, 114 Ala. 1. 


By Const. art. 13, § 9, it is declared that 
“in all criminal prosecutions the accused has 
a right to be heard by himself and his coun- 
sel.” Now, in the nature of things, there 
must be some discretion left with the courts 
who have criminal jurisdiction in these mat- 
ters. How long has the accused or his coun- 
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sel the right to consume the time of the 
court in their exercise of this right? There 
must be a limit to it as to duration. The 
right to be heard exists. It cannot be taken 
away. But there is also an inherent right 
in courts of justice to control and restrain 
the acts of parties and counsel and officers 
while engaged in the administration of jus- 
tice before them. In an action for trespass, 
a limitation by the court of defendant’s 
counsel to 15 minutes in his address to the 
jury was not an unreasonable restriction of 
or denial of this constitutional right. State 
v. Page, 21 Mo. 257, 258, 259, 64 Am. Dec. 
229. 


“Right to be heard by himself and bis 
counsel,” as used in Const. art. 13, § 9, de 
claring that in all criminal prosecutions the 
accused has the “right to be heard by hirm- 
self and by his counsel,” does not mean an 
unlimited hearing, but one limited with re- 
gard to time at the discretion of the court; 
so that an order limiting the time during 
which counsel may address the jury is not 
an interference with this constitutional right. 
State v. Page, 21 Mo. 257, 259, 64 Am. Dec. 
229. 


RIGHT TO CONVEY. 
See “Covenant of Right to Convey.” 


RIGHT TO DOWER. 


See “Dower.” 


RIGHT TO FLOWING OR 
WATER. 


The “right to flowing water” is a right 
incident to property in the land. Elliott v. 
Fitchburg R. Co., 64 Mass. (10 Cush.) 191, 
193, 57 Am. Dec. 8; Lux y. Haggin (Cal.) 
4 Pac. 919, 920. : 


The “right to running water“ is defined 
to be a corporeal right or hereditament which 
follows or is embraced by the owner of the 
soil over which it naturally passes. Lux v. 
Haggin, 10 Pac. 674, 754, 69 Cal. 255 (cit- 
ing Sacket v. Wheaton, 34 Mass. [17 Pick.] 
103, 105; Hill v. Newman, 5 Cal. 445, 63 
Am. Dec. 140). 


The “right to the use of flowing water” 
is publici juris, and common to all riparian 
proprietors. It is a right to the flow and en- 
joyment of the water, subject to a similar 
right in all the proprietors. Partridge v. 
Eaton (N. Y.) 3 Hun, 533, 534. 


RUNNING 


A right to a stream of water is as sa- 
cred as a right to the soil over which it 
flows. It is a part of the freebold of which 
no man can be disseised but by lawful judg- 
ment of his peers, or by due process of law. 
Irving’s Ex’rs v. Borough of Media, 10 Pa 


RIGHT TO LIBERTY 


Super. Ct. 182, 145 (citing Gardner v. New- 
burgh IN. X.] 2 Johns. Ch. 162, 7 Am. Dec. 
526). 


RIGHT TO LIBERTY. 


“Right to liberty,” as guarantied in 
Const. art. 1, § 6, providing that no one shall 
be deprived of liberty without due process 
of law, includes the right of the individual 
to exercise his faculties and to follow a law- 
ful vocation for the support of life. Bertholf 
v. O'Reilly, 74 N. X. 509, 515, 30 Am. Rep. 
323. 


RIGHT TO LIFE. 


The “right to life,” as guarantied in 
Const. art. 1, § 6, providing that no one shall 
be deprived of life without due process of 
law, means not only the right to live, but the 
right of the individual to his body in its com- 
pleteness and without dismemberment. Ber- 
tholf v. O'Reilly, 74 N. Y. 509, 515, 30 Am. 
Rep. 323. 


RIGHT TO PURSUE HAPPINESS. 
See “Pursuit of Happiness.” 


RIGHT TO REDEEM. 
See “Right of Redemption.” 


RIGHT TO VOTE BY PROXY. 


A “right to vote by proxy” is not a com- 
mon-law right, and hence not necessarily in- 
cident to the shareholders in a corporation. 
Such a right is not a general right, and the 
party claiming it must show special author- 
ity for that purpose. Commonwealth v. 
Bringhurst, 103 Pa. 134, 138, 49 Am. Rep. 119. 


RIGHTFUL. 


“Rightful,” as used in the organic law 
of the territory of Oregon, is equivalent to 
the word “lawful.” Maynard v. Hill, 5 Pac. 
717, 718, 2 Wash. T. 321. 


Rev. St. U. S. § 1851, provides that the 
legislative power of every territory shall ex- 
tend to all rightful subjects of legislation 
not inconsistent with the Constitution and 
laws of the United States. This grant of 
power is a broad one. All rightful subjects 
of legislation is an extensive grant of legis- 
lative power, and not only gives to the Leg- 
islature the right to legislate upon all right- 
ful subjects of legislation, but it gives to the 
Legislature in the first instance power of 
determining what are rightful subjects of 
legislation. The question whether legisla- 
tion is rightful or not is not to be determined 
by the expediency or propriety of such leg- 
islation, for no two legislators might agree 
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whether such law was or was not suited and 
adapted to the needs, habits, or education of 
the people. The term “rightful’’ has more 
the significance of “lawful,” and the clause 
must be interpreted to mean that Congress 
grants to the territorial legislative assembly 
all the powers necessary to be exercised by 
it in the establishment of a temporary sover- 
eign government. Territory v. O’Connor, 41 
N. W. 746, 749, 5 Dak. 397, 3 L. R. A. 355. 


Rev. St. U. S. § 1851, declares that the 
legislative power of every territory shall ex- 
tend to all rightful subjects of legislation. 
Held, that the word “rightful” is a synonym 
for “legitimate,” and does not signify just 
legislation, or legislation consonant to jus- 
tice. A subject may be rightful, but the leg- 
islation on it may be wrongful, in that it 
may be in excess of power, in that it may 
transcend the limitations of the Constitu- 
tion and laws. Baca v. Perez, 42 Pac. 162, 
166, 8 N. M. 187. 


“Rightful subjects of legislation,” as 
used in 9 Stat. 325, § 16, granting to Wash- 
ington Territory legislative power over all 
“rightful subjects of legislation” not incon- 
sistent with the Constitution and laws of the 
United States, means “subjects already suff- 
ciently defined by the general consent and 
practice of the people who, in Congress, have 
mentioned them. That which the words 
‘rightful subjects of legislation’ stood for 


in the mind of the people at the time they 


were speaking them is the meaning that be- 
longs to them in this statute, and is the 
meaning we must regard. To find it out, we 
have recourse to the most solemn and au- 
thoritative utterances current among the 
people, namely, their written constitutions, 
statutes, and adjudications.” The statute 
authorized the granting of a legislative di- 
vorce. Maynard v. Valentine, 3 Pac. 1%, 
200, 2 Wash, T. 8. 


RIGHTS AND APPURTENANCES. 


Where one conveyed by deed to a gran- 
tee the ground on which the abutment of a 
dam stood, with all and singular the rights 
and appurtenances thereto belonging, the 
deed conveyed, not only the ground on which 
the abutment stood, but also the entire and 
exclusive use of the water power created by 
the dam; it being necessary to the enjoy- 
ment of the property purchased and appurte- 
nant thereto. Wall v. Cloud, 22 Tenn. (3 
Humph.) 181, 183. 


RIGHTS, EASEMENTS, AND APPUR- 
TENANCES. 


A mortgage granting all the rights, ease- 
ments, and appurtenances of and to the 
property refers to the free use, enjoyment, 
and disposal of it Ammidown v. Granite 
Bank, 90 Mass. (8 Allen) 285, 290, 
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BRIGHTS IN PORTS AND SHORES. 


According to Hale there are three sorts 
of “rights in ports and shores’: First, the 
jus privatum, or right of property or fran- 
chise; second, jus publicum, or public right 
of passage and navigation; and, third, the 
jus regium, or governmental right. Wilson 
v. Welch. 7 Pac. 341, 345, 12 Or. 353. 


RIGHTS OR CREDITS. 


The term ‘rights or credits” in a statute 
authorizing the charging of a person as trus- 
tee who has in his hands rights or credits of 
the principal debtor, means cash in the 
hands of the trustee, or debts due from him 
belonging to the principal debtor. Sargeant 
v. Leland, 2 Vt. 277, 280. 


RIGHTS OR LIABILITIES. 


Act Nov. 5, 1849, declared the time of 
limitation in an action on a promissory note 
to be 16 years. Act April 4, 1872, repealed 
the former act, and provided that the latter 
act will not be construed so as to affect any 
“rights or liabilities,” or any causes of ac- 
tion that may have accrued before such act 
should take effect. Held, that the words 
“rights or liabilities” should be construed to 
include a note not yet due when the latter 
act went into effect. “We must think that 
the Legisluture meant more than causes of 
action which had accrued when they say 
‘any rights or liabilities, or any causes of 
action, that may have accrued.’ Some addi- 
tional meaning should be allowed to the 
words ‘rights or liabilities.’” The statute 
is wholly prospective in its operation. Means 
v. Harrison, 2 N. E. 64, 65, 114 III. 248. 


The words “rights, liabilities, or causes 
of action,” as used in the saving clause of 
the statute of limitations (Laws 1871-72, p. 
559, § 24), declaring that the act shall not be 
construed to affect any “rights, liabilities, or 
causes of action” that may have accrued be- 
fore the act shall take effect, are not synony- 
mous, and it was the plain purpose of the 
Legislature to leave wholly unaffected all 
contracts that had been executed prior to 
the time the act became a law. When a note 
was made, the statute of limitations provid- 
ed that suits should be brought on such 
cause of action within 16 years after the 
Same had accrued, and before the note be- 
came due the statute of 1871-72 took effect, 
Which provided that such actions should he 
brought within 10 years after the cause of 
action accrued. When the note was made, 
the payee, therefore, had the right to receive 
the money when due, and to bring suit with- 
in 16 years thereafter, and the liability of 
the maker was correlative, and the law of 
1871-72 did not affect this right. Smart v. 
Morrison, 15 III. App. (15 Bradw.) 226, 229. 
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RINGING UP- RINGING OUT 


RIGHTS OR PRIVILEGES. 


The words “rights or privileges” do not 
include the oftices and compensation of pub- 
lic officers, within the meaning of Const. art. 
1, $ 2, providing that no member of this 
state shall be disfranchised or deprived or 
any of the rights or privileges secured to any 
citizen thereof, unless by the law of the land 
or the judgment of his peers.” Hennepin 
County Com’rs v. Jones, 18 Minn. 199, 203 
(Gil. 182, 185). 


Rev. St. U. S. § 5508 [U. S. Comp. St. 
1901, p. 3712], provides that, if two or more 
persons come in disguise on the premises of 
another, with the intent to prevent or hinder 
his free enjoyment of any right secured by 
the Constitution and laws of the United 
States, they shall be fined, etc. Held, that 
the phrase rights or privileges” extends to 
no other right than one arising under the 
Constitution and laws of the federal govern- 
ment, and includes no rigbt or privilege de 
pendent on any state law. United States v. 
Ringeling, 20 Pac. 643, 644, 8 Mont. 353. 


RING. 


In a publication charging members of 
city council with being members of a “ring,” 
the word “ring” must be understood accord- 
ing to the most obvious and familiar sense 
of the term as a combination for illegal or 
otherwise improper purposes. Schomberg v. 
Walker, 64 Pac, 290, 291, 132 Cal. 224 (citing 
Edwards v. San Jose Printing & Publishing 
Soc., 99 Cal. 431, 435, 436, 34 Pac. 128, 37 Am. 
St. Rep. 70). 


RING FIGHT. 
See “Prize Fight.” 


RING UP. 


“Ring up the fares” means the pulling 
on a rope at the side of a railway car on re- 
ceipt of each fare to move the index one 
point on the circular scale of the register, 
the registry of the fare being announced by 
the stroke of a bell. Pittsburgh, A. & M. 
Pass. Ry. Co. v. McCurdy, 8 Atl. 230, 232, 
114 Pa. 554, 60 Am. Rep. 363. 


RING WASTE. 


“Ring waste” is a highly purified article 
of scoured wool, and is made from wool tops 
or combed wool. Standard Varnish Works 
v. United States (U. S.) 59 Fed. 456, 457, 8 
C. C. A. 178. 


RINGING UP—RINGING OUT. 


The term “ringing up” is used in ex- 
changes to designate the setting off of any 
trade against another in making settlements. 


RINGING UP—RINGING OUT 


It occurs in great cities in mercantile trans- 
actions as to 95 per cent. of the entire vol- 
ume of business; that is to say, in great cit- 
les, on purchases and sales of merchandise to 
the extent of $100,000, in the settlement of the 
same, upon the average less than $10,000 in 
money is actually paid, payments being made 
through checks upon bank, credit balances 
being set off against each other. The clos- 
ing up of transactions on the board of trade 
for the purchase and sale of grain by setting 
off one trade against another—in the par- 
lance of the exchange “ringing up”’—is nec- 
essarily no more illegal or improper than is 
the setting off of credit balances by mer- 
chants through checks on banks. Pardridge 
v. Cutler, 68 III. App. 569, 573. 


What is known as the “ringing up“ pro- 
cess is described by Judge Gresham in Williar 
v. Irwin, 30 Fed. Cas. 38, as follows: When 
one commission merchant, upon the order of 
a customer, selis to another commission mer- 
chant a quantity of grain for future delivery, 
and it occurs that at some other time before 
the maturity of the contract the same com- 
mission merchant receives an order from an- 
other customer to purchase the same or a 
larger quantity of the same kind of grain, 
for the same future delivery, and he exe- 
cutes this second order by making the pur- 
chase from the same commission merchant 
to whom he had made the sale in the other 
case, then the two commission merchants 
meet together and exchange or cancel the 
contracts as between themselves, adjusting 
the difference in the prices between the two 
contracts, and restoring any margins that 
may have been put up; and from that time 
forth the first commission merchant holds 
for the benefit of the customer for whom he 
sold the order or contract of the purchaser 
for whom he bought, so that the grain of the 
selling customer may, when delivered, be 
turned in on the order or contract of the pur- 
chasing customer, and that the commission 
merchant is held responsible as a guarantor 
to his customer. Though the second trans- 
action may have been had with a different 
commission merchant from the one with 
which the first transaction was had. yet 
where it can be found that a series of con- 
tracts are in existence for the sale of like 
grain for like delivery, so that the seller 
owes the wheat to the buyer to whom he 
sold, and he to another who owes like wheat 
for like delivery to the first commission mer- 
chant, in such case they settle by what they 
call a ‘ring’—that is, they all reciprocally 
surrender or cancel their contracts, adjust 
differences in price between themselves, and 
surrender all margins that have been put 
up; that in all such cases the commission 
merchant substitutes the contract of another 
customer in place of that with the commis- 
sion merchant whose contract has been can- 
celed or surrendered; and that he guaranties 
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to his customer the performance of the con- 
tract originally made in his behalf.” Ward 
v. Vosburgh (U. S.) 81 Fed. 12, 16. 


“Ringing out“ is a term used by dealers 
in options on the board of trade to indicate 
the formation of rings or temporary clearing 
houses through which, by means of a sys 
tem of mutual offsets or cancellations, vari- 
ous contracts for future delivery of grain 
were settled by an adjustment of differences, 
saving an actual delivery and change of 
possession. Clarke v. Foss (U. 8.) 5 Fed. 
Cas. 955, 958. 


The term “ringing out“ is used in boards 
of exchange to designate the settling and 
adjusting of differences in prices by which 
the profits and loss of contracts for the sale 
and purchase of grain, etc., for future de- 
livery, is determined. Samuels v. Oliver, 22 
N. E. 499, 500, 130 Ul. 73. 


RIOT. 


See “Squatter Riots.” 


Riot is a tumultuous disturbance of the 
peace by three persons or more, assembling 
together at their own authority, with the 
intent mutually to assist one another against 
all who shall oppose them, and afterwards 
putting the design into execution in a tur- 
bulent and violent manner, whether the ob- 
ject in question be lawful or otherwise, 
State v. Stalcup, 23 N. C. 30, 81, 35 Am. Dec. 
732; State v. Connolly (S. C.) 3 Rich. Law. 
337, 338; State v. Cole (S. C.) 2 McCord, 117, 
119; State v. Johnson, 20 S. E. 988, 43 S. 
C. 123; State v. Brooks (S. C.) 1 Hill, 361, 
362; Roberts v. State, 21 Ark. 183, 185; 
State v. Hughes, 72 N. C. 25, 26; Marshall 
v. City of Buffalo, 64 N. Y. Supp. 411, 413, 
50 App. Div. 149; People v. Judson (N. Y.) 
11 Daly, 1, 83; and it is no less an offense 
because no proclamation under the riot act 
has been made, State v. Russell, 45 N. H. 
83, 84. At common law a riot cannot be com- 
mitted without the joint action of at least 
three persons. In Georgia, however, the 
number of persons necessary to commit tbe 
offense has been changed by statute to two. 
Dixon v. State, 31 S. E. 750, 753, 105 Ga. 
787. “This partakes of the imperfections of 
all definitions, and a correct idea of the of- 
fense is only to be obtained by analyzing the 
cases which have been decided. All the au- 
thorities agree that if the act committed 
be a trespass, it is unlawful and riotous, as 
if the object be to beat another, or to pull 
down his house, or such like acts. But a 
man may lawfully pull down his own house 
in a tumultuous manner and with a great 
concourse of people, yet, if it be accompa- 
nied by no circumstances calculated to excite 
terror or alarm in others, it would not 
amount to a riot. So, also, if a dozen men 
assemble together in a forest, and blow 
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horns, or shoot guns, or such acts, it would: 
not be a riot. But if the same party were 
to assemble at the hour of midnight in the 
streets of Charleston or Columbia, and were 
to march through the streets crying ‘Fire!’ 
blowing horns, and shooting guns, few, I ap- 
prehend, would hesitate In pronouncing it a 
riot.” State v. Brazil (S. C.) Rice, 257, 260. 


In 4 Bl. Comm. p. 140, a riot is defined as 
follows: A riot is where three or more per 
sons actually do an unlawful act of violence, 
either with or without coinmon cause or 
quarrel; as, if they beat a man; or hunt or 
Kill game in another's park, chase, warren, 
or liberty; or do any other unlawful act 
with force and violence; or even do a law- 
ful act, as removing a nuisance, in a violent 
and tumultuous manner. A riot, says Bish- 
op (2 Cr. Law, § 1143), is such disorderly con- 
duct in three or more assembled persons, 
mutually accomplishing an object, as is cal- 
culated to terrify others. According to 
Stroud and to Burrill, an unlawful act, com- 
mitted with force and violence by three or 
more, constitutes a riot. As used in Gen- 
eral Municipal Law, c. 17, § 21, making a 
city liable for property destroyed by “riot,” 
which act was passed before a riot was 
made a statutory crime, the word is to be 
construed as having its common-law mean- 
ing. Marshall v. City of Buffalo, 64 N. Y. 
Supp. 411, 413, 50 App. Div. 149. 


An indictment for riot always avers that 
defendants unlawfully assembled, and this 
averment must be proved on the trial, as 
well as the subsequent riotous acts of de 
fendants. Where the verdict of the jury 
finds facts from which the court can see that 
the assembly of defendants was not unlaw- 
ful, defendants cannot be convicted of a 
riot. State v. Hughes, 72 N. C. 25, 26. 


Hawkins (Pleas of the Crown, c. 65, § 9) 
says “that unlawful assemblies, routs, and 
riots are three allied disturbances of the 
public peace. If an assembly moves forward | 
towards the execution of its unlawful de- 
sign, it is a rout. An actual execution of 
the design is a riot.” Follis v. State, 40 8. 

W. 277, 37 Tex. Cr. R. 535. 


A riot is a tumultuous disturbance of 
the public peace by an unlawful assembly of 
three or more persons in the execution of 
some private object. If it be to resist a 
statute, but not to overthrow the govern- 
ment, then, in the United States, the offense 
is not treason. Aron v. City of Wausau, 74 
N. W. 354, 355, 98 Wis. 592, 40 L. R. A. 733. 


„Riot“ is defined in St. 1893, c. 25, art. 
37, § 2, as any use of force or violence, or 
any threat to use force or violence, if ac- 
companied by immediate power of execution 
by three or more persons acting together 
and without authority of law. By the terms 
of this statute three or more persons must 
act conjointly in order to constitute a riot. | 
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Less than three cannot commit an offense. 
Where three persons are charged with riot, 
it therefore follows that if one is guilty all 
are guilty; and the fact that one of the 
three is acquitted by a different jury does 
not work an acquittal of one found guilty. 
Simmons v. Territory, 69 Pac. 787, 788, 11 
Okl. 574. 


“Riot, insurrection, and civil commo- 
tion” were held to import occasional local 
or temporary outbreaks of unlawful violence, 
which, though temporarily destructive in 
their effects, did not rise to the proportions 
of organized rebellion against the govern- 
ment. Boon v. Etna Ins. Co., 40 Conn. 575, 
584. 


The essence of a “riot” may be the ter- 
rorem populi or it may be the committing of 
some unlawful act with violence, or in a vio- 
Jent and tumultuous manner. State v. Sims, 
16 S. C. 486, 490. 


Wbere three or more persons assemble 
together, armed, with an intent mutually to 
assist one another in cutting a dam unlaw- 
fully erected on the land of one of such 
persons by another, and execute their intent 
in a threatening manner, it is a riot, wheth- 
er the act done be lawful or not. State v. 
Brooks (S. C.) 1 Hill, 361, 362. 


Where there was an unlawful assem- 
blage of three or more persons, combined to- 
gether to perpetrate an outrageous and vio- 
lent crime, as that of arson, and the commis- 
sion thereof was immediately preceded by 
numerous discharges of firearms, and possi- 
bly citizens engaged in watching and pro- 
tecting the premises, and placed there for 
that purpose, were compelled to flee there- 
from in terror of their lives, there was every 
element of riot. Lycoming Fire Ins. Co. v. 
Schwenk, 95 Pa. 89, 96, 40 Am. Rep. 629. 


Pen. Code, § 295, provides: “If the per- 
sons unlawfully assembled together do or 
attempt to do any illegal act, all those en- 
gaged in such illegal act are guilty of riot.” 
Pen. Code, art. 309, provides that where the 
assembly was at first lawful, and the persons 
so assembled afterwards agreed to join in 
the commission of an act which would 
amount to riot if it had been the original 
purpose of the meeting, ali those who do not 
return when the change of purpose is known 
are guilty of riot. Blackwell v. State, 30 
Tex. App. 672, 673, 18 S. W. 676. 


Our statute, in defining riot, says: “Any 
use of force or violence, disturbing the pub- 
lic peace, or any threat to use such force or 
violence, if accompanied by immediate pow- 
er of execution,” is riot. The words do not 
imply that such use of, or that to use, force 
or violence should be noisy, boisterous, or 
tumultous, or be accompanied with threat- 
ening speeches, or turbulent, or that the men 
using force or threatening to use it need be 
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armed. Testimony of a general feeling of 
alarm and disquiet is properly received to 
show that persons acting together without 
authority of law used or threatened either 
force or violence, accompanied by immedi- 
ate power of execution, disturbing the pub- 
lic peace. People v. O’Loughlin, 3 Utah, 133, 
146, 1 Pac. 653, 661. 


Any use of force or violence disturbing 
the public peace, or any threat to use such 
force or violence, if accompanied by imme- 
diate power of execution, by two or more 
persons acting together, and without author- 
ity of law, is a riot. Pen. Code Cal 1903, § 
404. 


Affray distinguished. 
See Affray.“ 


Disturbance of election. 


An unlawful assembly, riotously and tu- 
multuously disturbing the selectmen of a 
town in the exercise of their duty on a pub- 
lic day and in a public place and obstructing 
the inhabitants of the town in the use of 
their constitutional privilege of election, is 
a riot, and not an affray. To disturb anoth- 
er in the enjoyment of his lawful right is 
trespass, and, if it is done by numbers un- 
lawfully combined, the same act is a riot. 
Commonwealth v. Runnels, 10 Mass. 518, 520, 
K Am. Dec. 148. 


Mob synonymous, 
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A “riot,” according to the Georgia Code, 
is where any two or more persons, either 
with or without a good cause or quarrel, do 
an unlawful act of violence, or any other act, 
in a violent and tumultuous manner, and a 
riot cannot be committed without as many as 
two persons acting in the execution of a com- 
mon design. Prince v. State, 30 Ga. 27, 29. 


As requiring unlawful act. 


„Riot“ does not involve the idea of an 
unlawful act done. If three or more persons 
do any act in a violent and tumultuous man- 
ner, there is a riot. Kiphart v. State, 42 
Ind. 273. 


Any unlawful act by three or more. 


“Riot,” as used in a life policy, wherein 
it is provided that the policy shall be void if 
the insured die by means of any riot, means 
where three or more persons actually do 
some unlawful act, either with or witbout a 
common cause. Spruill v. Nortb Carolina 
Mut. Ins. Co., 46 N. C. 126, 127. 


Where an injury was done by four per 
sons to the person or property of another, ac- 
companied with force, it was not necessary 
to prove that the four persons should have 
met with an intention to commit such acts in 
order to constitute a riot, but that, without 
having met with such previous intention, if 
such acts were committed arising from an in- 
tention or agreement formed after their meet- 


ing, the act constituted or amounted to a riot. 


The term “riot” is practically synony- 
mous With “mob.” Marshall v. City of Buf- 
falo, 50 N. Y. App. Div. 149, 153, 6 N. X. Supp. 
411. 


Act by two persons. 


Pen. Code, § 354, defines a “riot” as fol- 
lows: If two or more persons do an unlaw- 
ful act of violence, or any other act in a vio- 
lent and tumultous manner, they shall be 
guilty of a riot, and be punished as for a 
misdemeanor. Green y. State, 35 S. E. 97, 
98, 109 Ga. 536. 


If two persons, while endeavoring to sep- 
arate two others, and prevent their quarrel- 
ing and fighting, are struck, the one by one 
of the combatants, and the other by another 
of the combatants, they both acting together, 
this is prima facie a riot on the part of the 
persons so striking, and, if there are circum- 
stances of defense, it devolves upon them to 
show what they are. Logg v. People, 92 Ill. 
598, 60-4. 


“Riot” is defined in Comp. Laws, § 5054, 
to be any use of force or violence disturbing 
the public peace, or any threat to use such 
force and violence, if accompanied by imme- 
diate power of execution by two or more per- 
sons acting together and without authority 
of law.” People v. O'Loughlin, 1 Pac. 653, 
609, 3 Utah, 133. 


United States v. MeFarland (U. S.) 26 Fed. 
Cas. 1087. 


Five masked men, forcibly breaking at 
night into a dwelling house, and compelling 
the occupant to vacate, under threats of per- 
sonal violence, and then burning the building, 
constitutes a riot, within the meaning of a 
fire insurance policy stipulating against loss 
or damage by fire caused by riot, etc. Ger 
mania Fire Ins. Co. v. Deckard, 28 N. E. 808, 
871, 3 Ind. App. 361. 


RIOTER. 


A “rioter” is one who infames people's 
minds, and induces them by violent means to 
accomplish an illegal object, and it is not 
necessary that he should take any part in 
the riot, but it is sutlicient if he sets in mo- 
tion the physical power of another which re- 
sults in a riot. Spies v. People, 12 N. E. 865, 
961, 122 III. 1, 3 Am. St. Rep. 320. 


RIOTOUS. 


“Riotous,” as used in a city ordinance 
providing that every person who shall act in 
a noisy, riotous, or disorderly manner shall 
be deemed guilty of a misdemeanor, is em- 
ployed in its popular meaning as “wanton” 
and “boisterous,” and has no allusion to the 
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technical crime of riot. State v. Kennan, 66 ; riparian to such stream. Bathgate v. Irvine, 


Pac. 62, 63, 64, 25 Wash. 621. 126 Cal. 135, 143, 58 Pac. 442, 445, 77 Am. 
The term “riotous,” as used in an aff- a a 
davit charging the offense of riot, is synony- “Riparian” means, in its common-law 
mous with “violent.” State v. Kutter, 59 Ind. sense, the owner of the ripa or bank of 
572, 574. streams not navigable. Gough v. Bell, 22 N. 
` J. Law (2 Zab.) 441, 464. 
RIOTOUS ASSEMBLY. The Century Dictionary defines “ripari- 


Ky. St. § 8, makes any city liable for an” as pertaining to or situate on the bank 
Injury to property caused by a riotous or of a river. Mobile Transp. Co. v. City of 
tumultuous assemblage of people. An action | Mobile, 30 South. 645, 646, 128 Ala. 335, 64 
was brought under this statute to recover for | L. R. A. 333, 86 Am. St. Rep. 143. 
damages inflicted by a crowd which had as- 
sembled to celebrate a holiday, but probably | Land extending to levee. 
without any intention of violating the law. Those lands are riparian which actually 
For the city it was contended that the term | extend to the river—that is, which come 
“riotous assemblage” of people referred only | down to the banks of the river; and under 
to an unlawful assemblage bent on evil, such | Civ. Code, art. 457, providing that “the banks 
as a mob, and that it was not contemplated | of a river or stream are understood to be that 
that it should apply to a crowd of merry- which contains it in its ordinary state of 
makers celebrating the advent of Christmas. | high water, for the nature of the banks does 
It was, however, held that the purpose of the not change, although for some cause they 
assembly, or the aim that it had primarily | may be overflowed for a time. Nevertheless, 
in view, was not material if it was in fact on the borders of the Mississippi, and other 
riotous, and that an assemblage of 1,000 peo- | navigable streams, where there are levees 
ple in the main street of a city, obstructing | established according to law, the levees shall 
the use of the street, and discharging bombs, form the banks”—the lands extending to the 
skyrockets, Roman candles, and other mis- levee, although not actually washed by the 


siles at private property, endangering life, | river, are riparian. Hart v. Board of Levee 
and preventing the use of the street for busi- | Com'rs (U. S.) 54 Fed. 559, 561. 


hess purposes, was in fact a riotous assembly. 
City of Madisonville v. Bishop, 67 S. W. 269, 


As littoral. 
270, 118 Ky. 106, 57 L. R. A. 130. 


The word “riparian” is sometimes used 
in the books to indicate the owner of the 
land adjoining the shore of tide waters above 
the ordinary view of the tide. Gough v. Bell, 
22 N. J. Law (2 Zab.) 441, 464. 


RIP. 


The word “rip,” as used in Rev. St. p. 
250, § 132 (Nix. Dig. p. 188, § 66), providing 
that if any person shall steal, rip, cut, or 
break, with intent to steal, any lead or iron 
bar, iron rail, gate, or palisade, or any lock 
fixed to any building of another, he shall be 
deemed guilty of a misdemeanor, properly 


Land beyond watershed. 


The word “riparian” is defined as relat- 
ing to the bank of a stream or other water. 
Land lying beyond the watershed of a stream 

is not riparian. Bathgate v. Irvine, 58 Pac. 
applies to lead in sheets of roofing, or any 44, 445, 126 Cal. 185, 77 Am. St. Rep. 158 
other shape than bars. Bars of lead or iron owe i 


may be broken or cut, but with respect to Any person owning land which abuts up- 
lead or iron in that shape the Legislature ; on or through which a natural stream of wa- 
would hardly apply the term “rip.” State ter flows is a “riparian proprietor,” entitled 
v. Stone, 30 N. J. Law (1 Vroom) 299, 300. to the rights of such, without regard to the 
extent of his land, or from whom or when he 

acquired his title. The fact that he may 

RIPA. have procured the particular tract washed by 
‘ ” “ the stream at one time, and subsequently 

a 5 5 1 purchased land adjoining it, will not make 
143, 58 Pac. 442, 445, 77 Am. St. Rep. 158 him any the less a riparian proprietor, nor 
(citing And. Law Dict.). should it alone be a valid objection to his 
using the water on the land last acquired. 

The only thing necessary to entitle him to 
RIPARI AN. the right of a riparian proprietor is to show 
| that the body of the land owned by him 

The word “riparian” is defined as relat- borders upon a stream. Where an owner's 
ing to the banks of a stream or other water, lands bordered on a stream, the fact that a 
river, lake, or sea, as riparian properties, : part of it extended beyond the natural water- 
rights, states. And. Dict. Land whose water- | shed of the stream did not prevent that part 
shed does not drain into a stream is not from being riparian land. Jones v. Conn, 64 


re 
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Pac. 855, 858, 39 Or. 30, 54 L. R. A. 630, 87 
Am. St. Rep. 634. 


RIPARIAN PROPRIETOR. 


“An owner of land bounded generally on 
a stream of water, and as such having the 
qualified property in the soil to the thread 
of the stream,” is a riparian proprietor. 
Bardwell v. Ames, 39 Mass. (22 Pick.) 333, 
355. 

A “riparian proprietor” is one whose 
land is bounded by a navigable stream, and 
among the rights he is entitled to as such are 
access to the navigable part of the river from 
the front of his Jot, the right to make a land- 
ing, wharf, or pier for his own use or for the 
use of the public, subject to such general 
rules and‘regulations as the Legislature may 
impose. Potomac Steamboat Co. v. Upper 
Potomac Steamboat Co., 3 Sup. Ct. 445, 451, 
109 U. S. 672, 27 L. Ed. 1070. 


A “riparian proprietor” is one who owns 
land bounded upon a water course or lake. 
French-Glenn Live Stock Co. v. Springer, 58 
Pac. 102, 104, 35 Or. 312. 


A riparian proprietor is one who owns 
land bounded on a water course or Jake; and 
where it appears that the government intend- 
ed to sell all the land to the river or body of 
water, the riparian owner is entitled to all 
the land adjacent to the water’s edge. Grant 
v. Hemphill, 59 N. W. 263, 265, 92 Iowa, 218. 


The term “riparian proprietors” may be 
used to indicate the owner of the ripa or 
bank of a stream not navigable as well as 
the owner of land adjoining the shore of tide- 
waters above the ordinary flow of the tide. 
Gough v. Bell, 22 N. J. Law (2 Zab.) 441, 464. 


As littoral owner. 


The words “owner of lands situated 
along or upon tide waters,” in the wharf act 
of 1851 (Revision, p. 1240), giving to the 
board of chosen freeholders of the several 
counties power to license such owners who 
build docks or wharves in front of their 
lands, ete., are identical in meaning with the 
words “riparian owner” in the act of 1871, 
providing that any riparian owner of lands 
on tide waters in the state may apply to the 
riparian commissioners for release, ete. Fitz- 
gerald v. Faunce, 46 N. J. Law (17 Vroom) 
536, 594. 


The words “riparian proprietor” have 
been heedlessly extended from rivers and 
streams to the shores of the sea. If it is 
necessary to express it by a single adjective, 
the term “littoral proprietor,” as used by 
counsel in Commonwealth v. City of Rox- 
bury, 75 Mass. (9 Gray) 472, and by the Su- 
preme Court of the United States in City of 
Boston v. Lecraw, 58 U. S. (17 How.) 426, 
432. 15 L. Ed. 118, is more accurate. Com- 
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monwealth v. City of Roxbury, 75 Mass. (9 
Gray) 451, 521, note. 


RIPARIAN RIGHT. 


A “riparian right” is the result of that 
full dominion which every one has over his 
own land, by which he is authorized to keep 
all others from coming upon it except upon 
his own terms. It is defined as the right of 
the owner of lands upon tide waters to main- 
tain his adjacency to it, and to profit by this 
advantage, and otherwise as a right in the 
riparian owner to preserve and improve the 
connection of his property with the naviga- 
ble water. The rights which a riparian pro- 
prietor has with respect to the water are en- 
tirely derived from his possession of the land 
abutting thereon. Potomac Steamboat Co. 
v. Upper Potomac Steamboat Co., 3 Sup. Ct. 
445, 451, 109 U. S. 672, 27 L. Ed. 1070. 


The ripariam rights of persons owning 
land fronting on navigable waters are de 
fined to be “access to the navigable river in 
front of his lot, the right to make a landing, 
wharf, or pier for his own use or the use of 
the public, subject to the general rules im- 
posed by the Legislature for the rights of the 
public. Yates v. Milwaukee, 77 U. S. (10 
Wall.) 497, 19 L. Ed. 984. The term does not 
include the right to appropriate the water 
front with old vessels to be dismantled or 
broken up, as it is the exclusive appropria- 
tion of the fee itself, and not merely an ex- 
ercise of an easement. It is not necessary 
that the act should interfere with naviga- 
tion.” Town of North Hempstead v. Greg- 
ory, 66 N. Y. Supp. 28, 29. 


Const. 1865, art. 4, § 2, requires that 
each law shall embrace but one subject, 
which shall be described in the title. Act 
Jan. 31, 1867 (Acts 1866-67, p. 307), was enti- 
tled “An act granting to the city of M. the 
riparian rights in the river front,” while the 
body granted the fee. Held, that the act 
was not unconstitutional, since the phrase 
“riparian rights” comprehended the view of 
the shore below high-water mark, and was 
not limited to easements therein. The word 
“rights” comprehends absolute rights, and 
“riparian” is a mere localizing term. Mobile 
Transp. Co. v. City of Mobile, 30 South. 645, 
646, 128 Ala. 335, 64 L. R. A. 333, 86 Am. St. 
Rep. 143. 


“Riparian rights” are not common to the 
citizens at large, but exist as incidents to the 
right of the soil itself adjacent to the water. 
In such ownership they have their origin. 
They may and do exist although the fee in 
the bed of the river or lake be in the state. 
McCarthy v. Murphy, 96 N. W. 531, 532, 119 
Wis. 159. i 


As property. 
See “Property.” 


RIPE 


RIPE. 


The term “ripe,” in a silo contract pro- 
viding for the delivery of beets mentioned 
therein when ripe, construed to mean when 
they should contain 12 per cent. of sugar, 
with a purity coefficient of 80. Norfolk Beet 
Sugar Co. v. Berger, 95 N. W. 336, 338, 1 
Neb. (Unof.) 151. 


RIPE FOR JUDGMENT. 


Where a suggestion of insolvency of de- 
fendant and. motion for continuance based 
thereon are on file and undetermined through 
mistake or nonappearance of defendant when 
the case is reached for trial, it is not “ripe 
for judgment,” within the general order that 
in such cases judgment shall be entered on 
the first Monday of each month. Hosmer v. 
Hoitt, 36 N. E. 835, 161 Mass. 173. 


RIPRAP. 


The term “riprap” applies to stone when 
laid into a kind of shingling upon the slope 
of a dirt embankment at such points as it is 
likely to be washed by water. In other 
words, “riprap” is a kind of wall, so as to 
imply that “cubic yard,“ when applied to it, 
would have the same signification as when 
applied to a wall. Wood v. Vermont Cent. 
R. Co., 24 Vt. 608, 610. 


RISING OF COURT. 


“Rising of court,“ as used in a statute 
requiring a party to reduce his exceptions to 
writing within sueh time as the court may 
direct, not exceeding forty days from the 
“rising of the court,” was equivalent to final 
adjournment or last day of the term.” State 
v. Weaver, 8 N. W. 385, 386, 11 Neb. 163. 


RISK, 


See “Assumption of Risk”; “At Owner’s 
Risk”; “Buyer’s Risk”; “Carpenter’s 
Risk”; “Marine Risk”; “Obvious 


Risks’; “Ordinary Risks“; Port 
Risk”; “Shifting Risk“; Visible 
Risk”; “War Risk”; “Writing the 


Risk.“ 
All risks, see All.“ 


“Risks,” as used in a contract between 
two insurance companies, whereby one agreed 
“to pay all losses on all policies issued by the 
other company upon risks in the state of New 
York only,” means the hazards at the places 
where the property insured is located. Lon- 
don & L. Fire Ins. Co. v. Lycoming Ins. Co., 
105 Pa. 424, 430. 


As agreed value. 
“Risk,” as used in an indorsement on a 
pelicy of reinsurance, providing that the re- 
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insurance should be “to the extent of one- 
half of the amount of each and every risk 
which calls or exceeds in value the sum of 
$15,000” on cargoes insured by the reassured 
under certain open policies, referred to the 
value of the property as indorsed on the open 
policies, rather than the value of the property 
as adjusted after a loss. Continental Ins. 
Co. v. tna Ins. Co., 33 N. E. 724, 138 N. X. 
16. 


As actual liability. 


An indorsement on a policy of reinsurance 
provided that the reinsurance should cover 
“one-half of the value of all cargoes ship- 
ped” by one T. A later indorsement provid- 
ed that the reinsurance should be “to the ex- 
tent of one-half of the amount of each and 
every risk which equals or exceeds in value 
the sum of $15,000” on cargoes insured by 
the reassured under open policies to T. and 
certain other persons, and “on cargoes of 
the value of $50,000 and upwards this policy 
is to cover the excess of $25,000, not exceed- 
ing the sum of $50,000 on one cargo.” The 
policy to the assured provided that he should 
“enter for insurance all goods at the full val- 
ue thereof.” Held that, construing the in- 
dorsements together as in pari materia with 
the terms of the policy of insurance, the word 
“risk” did not mean “loss,” nor did it mean 
the arbitrary value of the cargoes as fixed 
in the policies, but rather the actual liabil- 
ity assumed, which was the real, and not the 
estimated, value of the cargoes insured. 
Continental Ins. Co. v. tna Ins. Co., 17 N. 
Y. Supp. 106, 108, 62 Hun, 554. 


Negligence. 


“Risk of the master and owners,” as 
used in a contract by the owners of a steam- 
boat used for towing boats on the Hudson 
river to tow a boat from New York to Al- 
bany for hire at the risk of the master and 
owners, refers to the perils of the navigation 
not arising from the gross negligence of the 
contractor or his servants navigating the 
boat. Wells v. Steam Nav. Co., 8 N. Y. (4 
Seld.) 375, 379. i 


“Risk,” as used in a contract for the 
shipment of goods, did not exempt the car- 
riers from proper care over the property 
while on the cars and while remaining in 
their custody. Wallace v. Sanders, 42 Ga. 
486, 490. 


Stock subscriptions. 


“Risks,” as used in Gen. St. 1868, c. 23, 
§ 103, providing that no insurance company 
created by or under tbe laws of any other 
state or territory shall directly or indirectly 
take “risks or transact any business of in- 
surance” without first obtaining a certificate 
of authority from the auditor of the state, 
does not invalidate subscriptions to the stock 
of such company, or notes given in payment 
thereof before the obtaining of such cer- 
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tificate; stock subscriptions being deemed j from ship.” The assured expressly warrant- 
neither risks nor business of insurance. ed the goods “to be free of particular aver- 
Bartlett v. Chouteau Ins. Co., 18 Kan. 369, age, unless the ship be stranded.” Held, 


370. that on account of this warranty the ex- 
pression “risk of craft to and from ship” 
As subject-matter of insurance. did not cover a particular average loss in- 


„Risk,“ as used in an application for a curred by the stranding of a lighter convey- 
policy of fire insurance which formed part ing goods from ship to shore. Hoffman v. 
of the contract, and which should avoid the Marshall, 2 Bing. N. C. 383, 389. 
policy if it did not contain a full, fair, and 
substantially true representation of all the 
facts and circumstances respecting the prop- 
erty, so far as they were within the knowl- 
edge of the assured and material to “the 
risk,” does not mean the Hability of the prop- 
erty insured to loss or injury by fire only, 
but means the whole subject-matter of the 
contract of insurance, and hence false rep- 
resentations as to the incumbrances upon the 
property insured, made in the application, 
are material to the risk, and avoid the policy. 
Towne v. Fitchburg Mut. Fire Ins. Co., 89 
Muss. (7 Allen) 51, 52, 


RISK OF DELAY, ETC. 


A bill of lading exempting a carrier from 
“risk or any loss or damage which may be 
sustained by reason of any delay or from 
any otber cause or thing in or incident to or 
from or in the loading or unloading the 
stock” is to be construed as exempting the 
carrier. from loss or damage “by reason of 
injuries to the stock caused by delay, etc., 
upon the car, and to loss or damages by rea- 
son of delay in loading or unloading, and 
has no reference to other losses which the 
delays of the carriers may cause to the ship- 
per.” Sission v. Cleveland & T. R. Co., 14 
Mich. 489, 500, 90 Am. Dec. 252. 


RISK INCIDENT TO IMPORTATION. 
See “Incident.” 


The phrase “risk of collision” in ad- See “Usual Risk of Lighterage.” 
miralty rules is not merely certainty, but 
that there is danger from risk of collision 
whenever it is not clearly safe to go on. 
The Aurania and The Republic (U. S.) 29 
Fed. 98, 123. 


Act Cong. April 29, 1864 (13 Stat. 60) 
art. 16, declares that every steam vessel. 
when approaching another so as to involve 
“risk of collision,” shall slacken her speed, 
or, if necessary, stop and reverse. Held, that 
the phrase “risk of collision’? does not mean, term “perils of navigation,” and plaintiff as- 
merely danger, but means chance, peril, haz- | sumed all the risks attendant upon the navi- 
ard, or danger of collision merely, and not gation through the canal which were beyond 
immediate danger. The D. S. Gregory and the control of the defendant, including tbe 
the George Washington (U. S.) 7 Fed. Cas. risk that the boat was too large to pass the 
1122, 1124. locks on the canal. Defendant assumed only 

the risks occasioned by the negligence and 

RISK OF CRAFT, HULK, OR TRANS-| ™isconduct of himself and his servants, and 
SHIPMENT. plaintiff assumed all the risks attending up- 

i on the navigation through the canal which 
RISE of craft, or hulk, or transship- | were beyond the control of the defendant. 
ment,” as used in a bill of lading for a sea Such is the plain, ordinary meaning of the 


carriage exempting the carrier from risk of language used. Pitcher v. Hennessey, 48 N. 
craft, er hulk, or transshipment, does not in- | v. 415. 419 i 


clude risks arising from the unworthiness of 
the vessel in which the goods are shipped, 
but only applies to small boats, lighters, or | RISK VOLUNTARILY ASSUMED. 
other craft which may be necessarily used 
in taking goods from the vessel to the shore, The death of a person who is shot by 
in which the goods are liable to be wrecked | one whom he is trying to eject by Torce from 
or damaged in the passage. The Hadji (U. A hotel oflice is a death by “accident,” and 
S.) 16 Fed. 861, 863. not a risk voluntarily assumed, when he 
makes the attempt without knowing that 
the other person is armed. Lovelace v. Trav- 
RISK OF CRAFT TO AND FROM SHIP. | elers’ Protective Ass'n, 28 S. W. 877, 879. 
A policy of insurance on goods loaded 126 Mo. 104, 30 L. R. A. 209, 47 Am. St. Rep. 

on a ship included “risk of craft to and, 638. 


RISK OF NAVIGATION, 


“Risk of navigation,” as used in an 
agreement by which plaintiff became the 
owner of a boat, and defendant agreed to 
take on a cargo and run the boat for the 
plaintiff, which he agreed to do absolutely 
unless prevented by some “risk of naviga- 


RISK OF COLLISION. RISK OF LIGHTERAGE. 
8 bas a broader signification than the 
| 
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RISKS INCIDENT TO BUSINESS. 


In an action for an injury to a servant 
while operating a machine, in which defend- 
ant contended the plaintiff had assumed the 
risk, it was said that risks which are inci- 
dent to the business must not be confound- 
ed with such as are denominated obvious.“ 
“The former sort comprises those which ac- 
company or arise from the natural or usual 
method of conducting the particular busi- 
ness, and has more special relation to perils 
which attend the business generally; while 
the latter includes such as are manifest to 
the sense of observation, open, and readily 
discernible, whether they arise from the na- 
ture of the business, the particular manner 
in which it is conducted, or the use of de- 
fective or unsafe appliances.” Stager v. Troy 
Laundry Co., 63 Pac. 645, 647, 38 Or. 480, 53 
L. R. A. 459. 


RIVER. 


See “Inland River“; “Private River or 
Stream“; “Royal River.” 
See, also, “Water Course.” 


A river is the water flowing in Its chan- 
nel. People v. Gold Run Ditch & Mining 
Co., 4 Pac. 1152, 1155, 66 Cal. 138, 56 Am. 
Rep. 80. 


A “river” consists of water, bed and 
banks. Gavit’s Adm’rs v. Chambers, 3 Ohio, 
495, 496, 498; Starr v. Child (N. T.) 20 Wend. 
149, 153. 


The word “river” is defined to be a large 
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RIVER 


is so called whether its current sets one 
way or flows in different directions with the 
tide. Berlin Mills Co. v. Wentworth's Loca- 
tion, 60 N. H. 156. 


Water flowing from springs may be ap- 
propriated under Civ. Code, § 1410, providing 
for appropriation of water flowing in a river 
or stream. Ely v. Ferguson, 27 Pac. 587. 
588, 91 Cal. 187. 


A sluiceway formed on river flats be- 
tween the piers of a bridge and sections of 
the causeway erected across such flats and 
river by the filling in of such causeway and 
of other portions of the flats, and into which 
water flows only during high tide, is not a 
river. The word “river” is derived from the 
Latin “rivus,” and it is constantly used by 
the Latin authorities in a sense that implies 
a current from a source to the mouth. It is 
a river from the point where the water 
comes to the surface and begins to flow in a 
channel until it mixes with the sea, arm of 
the sea, lake, or other water. It may some- 
times be dry, but, in order to be within the 
above definition, it must appear that the 
water usually flows in a particular direc 
tion, and has a particular channel with beds, 
banks, or sides. Dudden v. Guardians of 
Clutton Union, 1 Hurl. & N. 627; Gould. 
Waters, 41; Gallup v. Tracy, 25 Conn. 10, 
17; Stanchfield v. City of Newton, 142 Mass. 
110, 116, 7 N. E. 703. Webster defines a 
river as a large stream of water flowing in 
a channel on land towards the ocean, a lake, 
or another river; a stream larger than a 
rivulet or brook. Worcester defines it as a 


stream of water flowing in a channel on land | large inland stream of water flowing into the 
toward the ocean, lake, or other river. Every | sea, a lake, or another river; a stream larger 


river, whether public or private, has a bed, 
shore, and a bank. Harlan & Hollingsworth 
Co. v. Paschall, 5 Del. Ch. 435, 463. 


Richardson, the most learned and satis- 
factory of modern English lexicographers, 
defines a river to be a flood or flowing course, 
a current, a stream of water; and this defini- 
tion expresses what we mean ordinarily 
when we speak of a river. State v. Town of 
Gilmanton, 14 N. H. 467, 477. 


A river is defined to be a body of flow- 
ing water of no specific dimensions, larger 
than a brook or rivulet, a running stream 
pent in on each side by walls or banks. 
Howard v. Ingersoll, 54 U. S. (13 How.) 381, 
391, 14 L. Ed. 189; State of Alabama v. 
State of Georgia, 64 U. S. (23 How.) 505, 
513, 16 L. Ed. 556; Shelby County Com’rs v. 
Castetter, 33 N. E. 986, 987, 7 Ind. App. 309. 


A river means a considerable stream of 
water that has a current of its own, flowing 
from a higher level, that constitutes its 
source, to its mouth, where it debouches. 
The Garden City (U. S.) 26 Fed. 766, 772. 


than a brook. In Stor. Dict. it is said to 
be a stream flowing in a channel into an- 
other river, into the ocean, or into a lake or 
sea. In Imp. Dict. it is defined as a large 
stream of water flowing through a certain 
portion of the earth’s surface, and dischar- 
ging itself into the sea, a lake, a marsh, or 
another river. Cent. Dict. says that a river 
is a considerable body of water, flowing with 
a perceptible current in a certain course or 
channel, and usually without cessation dur- 
ing the entire year. Chamberlain v. Hem- 
ingway, 27 Atl. 239, 240, 63 Conn. 1, 22 
L. R. A. 45, 38 Am. St. Rep. 330. 


Bay or inlet of sea. 


“Rivers,” as used in Code, § 4212, pro- 
viding for the punishment of a captain or 
commanding officer of a steamboat who know- 
ingly suffers a game of cards on such boat 
while navigating any of the rivers of the 
state, means an inland stream, and cannot 
include a bay which is an inlet of the sea, 
though the river empties into the bay. 
“Where the one begins and the other ends 
may often be a question of difficulty, yet 


A river is a natural stream of water the two are legally and essentially distinct.” 
flowing betwixt banks or walls in a bed, and | Johnson v. State, 74 Ala. 537, 538, 
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RIVER 


Great Lakes and straits. 


The terms “rivers, haven, creek, basin, 
bay, or arm of the sea,” in Rev. St. U. S. $ 
5346 [U. S. Comp. St. 1901, p. 3630], provid- 
ing that an assault committed with a dan- 
gerous weapon or with intent to perpetrate 
any felony on board of any vessel belonging 
in whole or in part to the United States 
while in any arm of the sea, or in any river, 
haven, creek, basin, or bay within the ad- 
miralty jurisdiction of the United States, 
and out of the jurisdiction of any particular 
state, are limited to the high seas and other 
waters connected immediately with them, 
and do not include the rivers connecting the 
Great Lakes. Ex parte Byers (U. S.) 32 
Fed. 404, 406. 


Lake distinguished. 


A “river” is characterized by its being 
confined in channel banks, which give it a 
substantially single course throughout, as 
distinguished from a “lake,” which occu- 
pies a basin of greater or less depth, and 
may or may not have a single prevailing di- 
rection. Jones v. Lee, 43 N. W. 855, 856, 77 
Mich. 35. 


As low-wator mark. 


The phrase “river or any part of said 
river’ in a patent to a village to land de- 
scribed as extending to the river or any 
part of said river was construed to extend to 
the low-water mark, the river in question 
being navigable, and affected by the ebb and 
flow of the tide. The court, in passing on 
the question, said that retaining the land be- 
tween the high and low water lines would be 
of no practical advantage to the granting 
authority, while its right and enjoyment 
would be indispensable to the prosperity of 
the village, but that a grant from the public 
authorities to individuals would undoubtedly 
require a different construction. City of 
New York v. Hart (N. Y.) 16 Hun, 380, 382. 


As main channel. 


By the charter of the Hudson River Rail- 
road Company the corporation was relieved 
from any obligation to maintain fences 
where the railroad was constructed in the 
river. Held, that “the river” was not limited 
to the main channel, but included the differ- 
ent channels or creeks separating or flowing 
around intervening islands in the stream, 
though by local usage such channels or 
creeks received different names. Schermer- 
horn v. Hudson River R. Co., 38 N. . 103. 


Overflowed lands. 


“A river consists of the bed, the water, 
and the bank, but it does not include lands 
beyond the banks which are covered in times 
of freshet or extreme floods, or swamp or 
low grounds which are liable to overflow, but 
are reclaimable for meadows or agriculture, 
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RIVER BED 


or which, being too low for reclamation, 
though not always covered with water, may 
be used for cattle to range upon as natural 
or uninclosed pasture.” Paine Lumber Co. 
v. United States (U. S.) 55 Fed. 854, 864; 
State ex rel. Citizens’ Electric Lighting & 
Power Co. v. Longfellow, 69 S. W. 374, 377, 
169 Mo. 109. 


As thread of river. 


“River,” as used in a grant of land de- 
scribed as bounded by a river, will be con- 
strued to mean bounded by the thread of 
the river, unless the tide ebbs and flows 
therein. Paine v. Woods, 108 Mass. 160, 169. 


It is well settled that a grant of land 
in a state bounded by a highway or river 
carries the fee by implication to the center 
of the highway or river, subject to the right 
of passage of the public. Mariner v. Schulte, 
13 Wis. 692, 706. 


Where a road or a river is used in a 
deed to describe a boundary of land con- 
veyed, it is a familiar principle of law that 
the deed carries the title to the center of the 
river or road, unless the terms or circum- 
stances of the grant indicate a limitation 
of its extent by the exterior lines. Banks v. 
Ogden, 69 U. 8. (2 Wall.) 57, 68, 17 L. Ed. 
818. 


The use of the word “river” in a grant 
which provides that the land extends to a 
river, and is bounded upon it, will be pre- 
sumed to mean the center of the stream if 
there is no Hmitation in the terms of the 
grant itself. State v. Town of Gilmanton, 
9 N. H. 461, 463. 


The word “river” in a deed describing 
a boundary of land described as being on a 
river passes the title to the center of the 
stream, if the grantor owns so far, unless 
expressly restricted to the shore or bank. 
City of Boston v. Richardson, 95 Mass. (13 
Allen) 146, 155. 


The term “river,” when used to describe 
the boundary of land on a nonnavigable 
stream, is to be construed as meaning the 
center of the river. Olement v. Burns, 43 N. 
H. 609, 616. 


The term “river,” when used to desig- 
nate a boundary of land on a nonnavigable 
river, will be construed to mean thread of 
the river. State of Indiana v. Milk (U. S.) 
11 Fed. 389, 395. 


RIVER BED. 


A “river bed” is that soil so usually cov- 
ered by water as to be distinguishable from 
the banks by the character of the vegetation 
produced by the common presence and action 
of flowing water. Howard v. Ingersoll, 54 
U. S. (18 How.) 381, 427, 14 L. Ed, 189. 


RIVER BED 


The “bed” of a river is a definite, and 
commonly a permanent, channel, and is the 
characteristic which distinguishes the water 
of a river from mere surface drainage flow- 
ing without definite course or certain limits 
and from water percolating through the 
strata of the earth, both of which are not 
subject to riparian rights, but form part of 
the realty, and belong exclusively to the 
owner of the realty. The bank of a river is 
that elevation of land which confines the wa- 
ters of the river in their natural channel 
when they rise the highest, and do not over 
flow the banks, and in that condition of the 
water the banks and the soil which is per- 
manently submerged form the bed of the 
river. The banks are a part of the river 
bed. Paine Lumber Co. v. United States (U. 
S.) 55 Fed. 854, 864. 


“The bed of the river” is that portion 
of its soil which is alternately covered and 
left bare as there may be an increase or 
diminution in the supply of water, and which 
is adequate to contain it at its average and 
mean stage during the entire year, without 
reference to the freshets of the winter or 
spring or the extreme droughts of summer 
or autumn. State of Alabama v. State of 
Georgia, 64 U. S. (23 How.) 505, 515, 16 L. 
Ed. 556. 


If we divide a river into its parts, which 
consists of banks, bed, and water, the bed 
includes the shores; for to constitute a part 
of the bed it is not necessary that it should 
always be covered by water, yet, in order to 
obtain intelligible terms for different parts, 
it is often divided into banks, shores, bed, 
and water; still the shore is a part of the 
bed or bottom of the river. It is probable 
that confusion and misunderstanding of 
cases has arisen from the use of the word 
“bed” in different senses; sometimes in its 
broad and true sense, and sometimes in a 
limited one, meaning only that part which is 
always covered by water. Haight v. City 
of Keokuk, 4 Iowa, 199, 212. 


The bed of a river is the space contained 
between its banks. Pulley v. Municipality 
No. 2, 18 La. 278, 282. 


The “bed of a river” is a natural object, 
and is to be sought for not merely by the 
application of any abstract rules, but as 
other natural objects are sought for and 
found by the distinctive appearances they 
present; the banks being fast land, on which 
vegetation appropriate to such land in the 
particular locality grows wherever the bank 
ig not too steep to permit such growth, and 
the bed being soil of a different character, 
and having no vegetation, or only such as 
exists when commonly submerged in water. 
Howard v. Ingersoll, 54 U. 8. (13 How.) 381, 
428, 14 L. Ed. 189. 


A depression along which grass grew as 
elsewhere, a little coarser and thicker per- 
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RIVER-WORTHINESS 


haps, but with that ag the only difference, 
on which mowing machines were run, and 
the turf of which was not cut through, por 
was a distinct channel worn in the soll by 
the running water, is not the bed of a river. 
Gibbs v. Williams, 25 Kan. 214, 221, 37 Am. 
Rep. 241. 


The “bed of a river” is covered by the 
river, and is the space subjacent to the river 
through which it flows. Every river, be it 
public or private, has a bed, a shore, and a 
bank. Harlan & Hollingsworth Co. v. Pasch- 
all, 5 Del. Ch. 435, 463. 


Where the call in a deed is “in and to 
the grant constituting the bed of said river“ 
(the same being an unnavigable stream), the 
bed of said river is the hollow basin through 
which the water of the river flows at low- 
water mark. Dayton v. Cooper Hydraulic 
Co., 10 Ohio S. & C. P. Dec. 192, 205. 


An examination of all the statutes of 
Virginia will show that the state has always 
asserted the right, in its exercise of sover- 
eignty, to control the “bed,” shores, and 
banks of all the navigable waters within the 
commonwealth. The “beds,” of course, in- 
clude the shores and the whole space through 
which the stream flows. Town of Ravens- 
wood v. Fleming, 22 W. Va. 52, 66, 46 Am. 
Rep. 485. 


RIVER CRAFT. 


A statute authorizing “bay or river crafts 
or other boats” to make fast to private 
wharves without paying harbor master’s 
fees, will be construed to include all vessels 
propelled by either sail or steam, which are 
constructed and used in the bays and rivers, 
and not on the open seas, and does not em- 
brace steamboats of 500 tons. Owners of 
The Wenonaha v. Bragdon (Va.) 21 Grat. 685, 
697. 


RIVER FRONT. 


“River front,” as used in a deed convey- 
ing “the entire river front, land under wa- 
ter, easements, and privileges in the Mis- 
sissippi river,” means the shore upon low- 
water mark. Eastman y. St. Anthony Falls 
Water-Power Co., 44 N. W. 882, 883, 43 Minn. 
60. 


RIVER-WORTHINESS. 


The term “river-worthiness” was used 
by counsel in speaking of the seaworthiness 
of a raft on a river, and such term was said 
by the court to be more accurate, perhaps, 
than “seaworthiness,” but the court further 
stated that it did not much relish the term. 
Moores v. Louisville Underwriters (U. 8.) 
14 Fed. 226, 229, 233. 
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ROAD. 


See “Artificial Roads“; “Bridle Road”; 
*“Byroad”; “County Road”; “De Fac- 
to Road“; “Great Roads“; ‘“Neces- 
sary Road”; “Pent Road”; Plank 
Roads”; “Post Road”; “Private Road”; 
“Public Roads”; “Toll Road”; “Trav- 
eled Public Road”; “Turn-out Road.” 

Any road, see “Any.” 


The word “road,” according to Webster, 
applies generally to highways, and as a gen- 
eric term includes highways, streets, and 
lanes. The word “road” is defined in the 
Code to include public bridges, and is equiv- 
alent to the words “county way,” “county 
road,” “common road,” and “state road.” 
Stokes v. Scott County, 10 Iowa, 166, 175.. 


“Road,” as used in Rev. St. c. 51, $ 1, 
providing that persons traveling on a road, 
on meeting, shall drive to the right of the cen- 
ter of the traveled part of the road, is not 
necessarily limited to a public highway. The 
term road.“ used without qualification, ap- 
plies in its ordinary acceptation to a place 
set apart and appropriated either de jure or 
de facto for the purpose of passing with car- 
riages, whether by public authority or by 
the general license and permission of the 
owners. Commonwealth v. Gammons, 40 
Mass. (23 Pick.) 201, 202. 


“Road,” as used in St. 1820, c. 65, § 1, pro- 
viding that in all cases of persons meeting 
each other on any turnpike or otber road trav- 
eling with vehicles, persons so meeting shall 
drive to the right of the center of the trav- 
eled part of such road, does not mean only 
highways or town ways, but means any way, 
whether public or private. Jaquith v. Rich- 
ardson, 49 Mass. (8 Metc.) 213, 215. 


In Public Health Act 1848, § 117 (11 & 
12 Vict. e. 63), providing that the inhabit- 
ants of any district shall not, in respect of 
any property situate therein, be liable to the 
payment of highway rate or other payment, 
not being a toll in respect of making or re- 
pairing roads or highways within any parish 
or place situate beyond the limits of such 
district, the word “roads” being employed 
instead of the word streets,“ as in previous 
sections, expressly extends to all roads, and 
is not confined to highways nor turnpikes the 
management of which is vested in a local 
board. Reg. v. Trustees of Worthing & Lan- 
cing Turnpike Road, 3 El. & Bl. 989, 1006. 


Webster defines a “road” as synonymous 
with “way,” “highway,” “passageway,” but, 
strictly speaking, it is a way for horses and 
carriages, and the word “road” in Rev. St. 
§ 4231, requiring railroad companies to erect 
at all points where there roads cross any pub- 
lic road a sign with distinct letters thereon, 
does not mean a public road, but applies to 
all roads that are traveled. International 


ROAD 


& G. N. Ry. Co. v. Jordan (Tex.) 1 White & 
W. Civ. Cas. Ct. App. § 859. 


“Road” is generally applied to highways, 
and as a generic term includes highways, 
streets, and Janes. People v. Buffalo County 
Com’rs, 4 Neb. 150, 158. 


In common parlance the word “road” 
is a generic term, comprehending county 
roads, town roads, turnpikes, private ways, 
and perhaps others. Inhabitants of Wind- 
bam v. Cumberland County Com’rs, 26 Me. 
(13 Shep.) 406, 409. 


The words “highway” and “road” in- 
clude public bridges, and may be held equiv- 
alent to the words “county way,’ county 
road,” “common road,” and “state road.” 
Rev. St. Utah 1898, § 2498; Gen. St. Kan. 
1901, § 7342, subd. 5; Code Iowa 1S97, § 48, 
subd. 5; Shannon’s Code Tenn. 1896, § 70. 


The term “road,” as used in the chapter 
relating to road superintendents, includes 
roadbed, ditches, drains, culverts, and every 
part of such road. Rev. St. Tex. 1895, art. 
4784. 


In the construction of statutes the word 
“highway,” “road,” or “street” may include 
any road laid out by the authority of the 
United States or of this state, or of any town 
or county of this state, and all bridges upon 
the same. Hurd’s Rev. St. III. 1901, p. 1720, 
c. 131, § 1, subd. 16. 


The word “road,” as used in certain pro 
visions of the chapter relating to roads, 
bridges, landings, wharves, etc., defining and 
punishing offenses relating to roads, bridges, 
etc., includes any state or county road, turn- 
pike or road owned by a company or person, 
and the Cumberland road; and the word 
“bridge” any state or county bridge owned 
by a company or person. Code W. Va. 1899, 
p. 355, c. 43, § 44. 


The word “road,” as used in the chapter 
relating to highways, etc., shall be construed 
to mean any turnpike, state road, or county 
road. Code Va. 1887, § 3878. 


Bridges and culverts. 


The word “road,” as a generic term, in- 
cludes the highway, street, and lane. AS 
used in Gen. St. 954, § 16, providing that the 
county commissioners may let contracts to 
the lowest competent bidders for the im- 
provement of such roads as may be of gener- 
al necessity, “roads” should be construed to 
include permanent bridges and culverts. 
Public roads and streets are for the use of 
the public at large, although ordinarily the 
public acquire only the use, the fee remain- 
ing in the original proprietor or abutter. 
Public bridges are portions of public roads. 
Follmer v. Nuckolls County Com’rs, 6 Neb. 
204, 209. 


ROAD 


“Road,” as used in a collector's advertise- 
ment that the object for which the tax was 
granted was for the purpose of making 
“roads,” ex vi termini implies bridges, as 
bridges are a portion of the road, and also 
as the term “road” is generic and “bridge” 
specific. Isaacs v. Wiley, 12 Vt. 674, 679. 


The word “road,” as defined by Web- 
sters Dictionary, is a generic term, usually 
applied to highways, and includes a highway, 
street, or lane. A public bridge along the 
road is a part of the road, and this without 
regard to its length or cost. People v. Buf- 
falo County Com’rs, 4 Neb. 150, 158. 


“Road,” as used in P. L. 1891, p. 1389, 
$ 47, providing that the board of township 
committee should have power to take any 
lands that might be necessary for opening, 
widening, or altering any “street or road” in 
the township, cannot be construed to include 
the appreaches to a bridge, for it is in the 
ordinary sense that the terms are employed 
in the statute, about which there is no con- 
fusion. Ballantine v. Township Committee 
of Kearny, 19 Atl. 792, 52 N. J. Law (23 
Vroom) 338. 


The word “highway” or “road” in stat- 
utes shall include all bridges thereon. Pub. 
St. N. H. 1901, p. 64. c. 2, § 26; Pen. Code 
Ga. 1895, § 2; V. S. 1894, 24. 


As included in term bridge. 


“Road” is not included within the term 
“bridge,” and an advertisement of a tax 
sale for the purpose of making and repairing 
the roads and public bridges, which omitted 
the word “roads,” is not sufficient. Langdon 
v. Poor, 20 Vt. 13, 14, 16. 


As center of road. 


Where a “road” or a river is used in a 
deed to describe a boundary of land con- 
veyed, it is a familiar principle of law that 
the deed carries the title to the center of the 
river or roud, unless the terms or circumstan- 
ces of the grant indicate a limitation of its 
extent by the exterior lines. Banks v. Og- 
den, 69 U. S. (2 Wall.) 57, 68, 17 L. Ed. 818. 


When the word “road” is used in a deed 
as describing the boundary of land, it will 
pass the land to the center of the highway, 
although the distance specified by actual 
measurement carries the line only to the side 
of the highway. Newhall v. Ireson, 62 Mass. 
(8 Cush.) 595, 598, 54 Am. Dec. 790. 


Where the word “road” is used in deeds 
by the original owner of land who lays out 
a road through the lands to describe the 
boundaries of the tracks on both sides of the 
road, the boundary between the two roads 
will be construed to be in the center of the 
road. Witter v. Harvey (S. C.) 1 McCord, 
67, 71, 10 Am. Dec. 650. 
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As easement only. 


„Road,“ as used in a deed in which the 
grantor reserved a road ten feet wide along 
the line of a certain person, to be shut at 
each end with a bar or gate, is a mere way, 
the owner of the way having no interest in 
the land. The word “road” has never been 
defined to mean land. It is difficult to find 
a definition which does not include the sense 
of way, though the latter word is more 
generic, referring to many things besides 
roads. It is generally applied to highway, 
street, or lane; often to a pathway, or pri- 
vate way; yet strictly it means only one par- 
ticular kind of way. It means the reserva- 
tion of a way. Kister v. Reeser, 98 Pa. 1, 4, 
42 Am. Rep. 608. 


A “road” is a right of passage in the 
public, but for every other purpose the soil 
belongs to the original owner; so an excep- 
tion of a road in a conveyance of land em- 
braces only the easement or right of the pub- 
lic in the road, and not the soil. Leavitt v. 
Towle, 8 N. H. 96, 97. 


Highway synonymous, 

A “highway” or “road” is an open way 
or public passage; it is ground appropriated 
for forming a communication between one 
city or town and another. Hutson v. City 
of New York, 7 N. Y. Super. Ct. (5 Sandf.) 
289, 312. 


The word “road” is uniformly taken to 
mean a public highway in both legal and 
common acceptation. It is synonymous with 
“highway.” Heiple v. City of East Portland, 
8 Pac. 907, 909, 13 Or. 97. 


„Road,“ as used in a complaint in an ac- 
tion against a town for damages for an in- 
jury caused by a defect in a road, alleging 
the existence in the town of a certain town- 
way or road, which it was the duty of the 
town to keep in repair, but that on said road, 
etc., is synonymous with highway; such be- 
ing its use in common parlance. The term 
“road” is generic, and includes all highways 
and every species of public way. Stedman 
v. Inhabitants of Southbridge, 34 Mass. (17 
Pick.) 162, 164. 


„Road,“ as generally used in laws, ap- 
plies to public roads, unless the word pri- 
vate” is prefixed, and is synonymous with the 
term “highway.” Respublica v. Arnold (Pa.) 
3 Yeates, 417, 421. 


The word “road” includes highways, 
streets, and lanes. Dubuque County v. Du- 
buque & P. R. Co. (Iowa) 4 G. Greene, 1, 14, 
15. 


Location of route. 


A “road” is a way actually used in pass- 
ing from one place to another. A mere sur- 
vey or location of a route for a road is not 
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a road. A mere location for a road falls 
short of a road as much as a house lot falls 
short of a house. Brooks v. Morrill, 42 Atl. 
357, 358, 92 Me. 172. 


As marine roads. 


Roads,“ as used in a bill of lading ex- 
empting the carrier from the dangers of the 
seas, roads, and rivers, means marine roads. 
De Rothschild v. Royal Mail Steam Packet 
Co., 7 Exch. 734, 742. 


As public highway. 


In Pennsylvania there are and have been 
for a great length of time three different 
kinds of lawful roads: First. The great pro- 
vincial roads, called in the act of 1700 the 
“king’s highways,” or “public roads,“ which 
were laid out by order of the Governor and 
council. Second. The roads or cartways lead- 
ing to such provincial roads, laid out by or- 
der of the justices of the county courts, after 
a return of certain viewers that the same 
were necessary for the convenience of the 
public. Such parts of these roads as run 
through any man’s improved grounds were 
to be paid out of the county stock. The third 
kind were called “private roads,” likewise 
laid out by order of the county court, on the 
application of any persons for a road to be 
laid out from or to their plantations or dwell- 
ing places to or from the highway. Mce- 
Clenachan v. Curwin, 3 Yeates (Pa.) 362, 371. 


An indictment against a person for 
maintaining a nuisance near unto divers 
“roads and streets“ cannot be construed as 
meaning private roads and streets, but 
should be taken as descriptive of public 
roads and streets. The noun “road,” ac- 
cording to the legal detinition, means a pas- 
sage through the country for the use of the 
people. The ordinary and accepted meaning 
of the term is a way for public travel, unless 
qualified by the adjective “private,” or some 
other qualifying expression; and sọ, as to 
the noun “street.” that term is defined to 
mean a public thoroughfare or highway in 
a city or village; and hence the words “roads 
and streets” mean public ways or thorough- 
fares, and are sufficient to charge the offense 
as having been conimitted against the public. 
Horner v. State, 49 Md. 277, 283. 


“Road” is a public way for passage or 
travel; a strip of ground appropriated for 
travel, forming a line of communication be- 
tween different places; a highway; and is 
so used in Gen. Laws 1894, § 2641, authoriz- 
ing telegraph and telephone companies to 
erect poles and wires along the public roads 
and highways. Northwestern Telephone 
Exch. Co. v. City of Minneapolis, 86 N. W. 
69, 71, 81 Minn. 140, 53 L. R. A. 175. 


„Road,“ as used in a reservation in a 
grant of the range way if ever wanted for 
a road, means a public highway, and not a 
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private way. Morgan v. Palmer, 48 N. H. 
336, 337. 


The court directed the jury to answer 
affirmatively a question as to whether the 
plaintiff had been injured while traveling 
on a road in the defendant town, and sub- 
mitted a question as to wbetber such road 
had become a public highway by usury. 
Heid, that the term “road” should not be 
construed to have been used in the sense 
of highway, and in directing the answer to 
the first question the court did not adjudge 
the road to be a highway. The term “road,” 
as used, denoted a traveled place or track, 
without regard to the nature of the user or 
the question of any right thereto in the pub- 
lic. Hart v. Town of Red Cedar, 24 N. W. 
410, 411, 63 Wis. 634. 


“Road,” as used in a statute providing 
that the trustees apply money raised by the 
tolls in erecting gates and tollhouses and wid- 
ening and repairing roads within their re- 
spective districts, meant a surface over 
which the subject had a right to pass. King 
v. Commissioners of Llandilo District of 
Roads, 2 Term R. 232, 234. 


_Act Regulating Highways, § 18 (Laws 
1801, p. 534, c. 186), declares that if any 
person shali thereafter obstruct any high- 
way or road, such person shail forfeit a cer- 
tain sum of money for every offense, etc. 
“Road,” as there used, relates only to high- 
ways or public roads, and does not include 
private roads. Fowler v. Lansey (N. Y.) 9 
Johns. 349, 350. 


It is held that where “road” is used in 
a city charter it must be taken in Its general 
sense aS synonymous with “highway,” or 
“public thoroughfare,” and not as a private 
enterprise gotten up for private purposes. 
City of Aurora v. West, 9 Ind. 74, 76. 


Railroad. 


“Road,” as used in a statute authorizing 
a county to submit the question whether 
the county will aid or construct any road or 
bridge to the voters of such county, should 
be construed to include a railroad. Courts 
themselves have differed as to whether the 
word “road” in its generic sense is sufficient 
to include a railroad. The Supreme Court 
of the state of Indiana in two cases—Evans- 
ville, I. & C. Straight Line R. Co. v. City of 
Evansville, 15 Ind. 395, and City of Aurora 
v. West. 9 Ind. 74—held that it did. To the 
same effect is the holding of the Supreme 
Court of the United States in Von Hostrup 
v. City of Madison, 68 U. S. (1 Wall.) 291, 
17 L. Ed. 538. Washington County v. Da- 
vid, 89 N. W. 737, 738, 2 Neb. (Unof.) 649. 


The term “road” in a statute authorizing 
the submission of a question whether money 
shall be borrowed to aid in the construction 
of any road which may call for the extra 
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expenditure construed in connection with the 
section of the Code defining the word “road” 
to mean county road, country road, or state 
road, does not include a railroad. State v. 
Wapello County, 13 Iowa, 388, 397; Stokes 
v. Scott County, 10 Iowa, 166, 175. 


According to City of Aurora v. West, 9 
Ind. 74, “roads,” within the meaning of a 
municipal charter authorizing a city to take 
stock in any chartered company for making 
roads to the city, includes railroads. Evans- 
ville, I. & C. Straight Line R Co. v. City 
of Evansville, 15 Ind. 395, 411. 


“Road,” as used in a city ordinance 
granting a franchise to a street railway com- 
pany, and providing that, should the compa- 
ny fail to fulfill the conditions, or willfully 
abandon such road, the franchise to be null 
and void, the word “road” includes the road- 
bed, with ties, rails, and all that constitutes a 
completed superstructure on which cars 
transported passengers or property, or both, 
and is used synonymously with “railroad.” 
City of Tower v. Tower & 8. St. Ry. Co., 
71 N. W. 691, 692, 68 Minn. 500, 38 L. R. 
A. 541, 64 Am. St. Rep. 493. 


The word “road,” as used in Act Neb. 
Jan. 11, 1861, giving county commissioners 
power to submit to the people of the county 
the question whether the county should aid 
in the construction of any road or bridge, 
is a generic term, and includes all highways 
of whatsoever kind over which people ordi- 
marily travel, whether they are dirt roads, 
macadam roads, plank roads, or railroads. 
Washington County, Neb., v. Williams (U. 
J.) 111 Fed. 801, 808, 49 C. O. A. 621. 


Right of way distinguished. 
See “Right of Way.” 


Sidewalk. 


A road is an open way or public passage: 
ground appropriated for public travel. As 
a generic term, it includes “highway, street, 
and a lane.” Webst. Dict.; Bouv. Law 
Dict. 1 Priv. Acts, 387, imposes upon cities 
the duty of constructing and repairing all 
the streets, highways, and roads within the 
limits of the city. A “sidewalk” is a part 
of the road. So that it must be maintained 
by the city, and kept in such repair as to 
be reasonably safe and convenient for travel- 
ers. Manchester v. City of Hartford, 30 
Conn. 118, 120. 


Streets. 


“Street,” in common parlance, is equiva- 
lent to a highway, and is another name for 
a road. Kelsey v. King (N. Y.) 33 How. 
Prac. 39, 44; In re Murtland’s Estate (Pa.) 
40 Leg. Int. 120, 13 Wkly. Notes Cas. 179, 
180; In re Sharett’s Road, 8 Pa. (8 Barr) 89, 
92. 
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A “street” is defined by Worcester as 
a public way of a town passable by car 
riages, and by Webster as a paved way or 
city road; while “road” is defined to be an 
open way or passage as between one town, 
city, or place and another, and as a track 
for travel, forming a connection between one 
city, town, or place and another; and the 
title of an act “relating to roads and high- 
ways,” where the statute itself makes no 
mention of streets, but speaks throughout 
of roads and highways, was manifestly in- 
tended to apply to country territory outside 
of cities, and not to the territory within the 
city limits. Osborne v. Mecklenburg County 
Com’rs, 82 N. C. 400, 402. 


The word street“ is equivalent, in com- 
mon parlance, to “road” or highway.“ and 
therefore the word “street” in an incorporat- 
ed town is synonymous with the word 
“road,” within the meaning of the resolution 
of May 29, 1840, providing for the assess- 
ment of road damages in consequence of in- 
jury sustained from the location and open- 
ing of a road. In re Sharett’s Road, 8 Pa. 
(8 Barr) 89, 92. 


„Road,“ as used in Laws 1850, ce. 140, 
§ 44, requiring railroads to construct and 
maintain cattle guards at “road” crossings, 
cannot be construed to include streets in 
cities or villages. Vanderkar v. Rensselaer 
& S. R. Co. (N. Y.) 13 Barb. 390, 391. 


“Roads, highways, or alleys,” as used in 
Const. art. 3, § 18, providing that the Leg- 
islature should not pass a private or local 
bill laying out, opening, altering, working. 
or discontinuing roads, highways, or alleys, 
on their face do not include “streets” as 
that term is usually understood. In com- 
mon parlance the word streets“ is supposed 
to relate entirely to the avenues and thor- 
oughfares of cities and villages, and not to 
roads and highways outside of municipal 
corporations, and it would be placing a very 
liberal construction on this word to hold 
that it meant a highway or a road within 
the meaning of the Constitution, when it is 
not named or included within its express 
terms. In re Woolsey, 95 N. Y. 135, 138. 


Where a power has been granted to the 
authorities to lay out roads and highways 
across the right of way of railroads, such 
authorities have power to lay out a street, 
since a street is a road or public way in 
a city, town, or village. Southern Kansas 
Ry. Co. v. Oklahoma City, 69 Pac. 1050, 1051. 
1054, 12 Okl. 82. 


In common usage, and according to our 
statutory nomenclature, the term “road” de- 
notes a township or county highway. And 
the road act (Revision, p. 1017) giving an 
action to any person damaged by means of 
insufficiency or want of repairs of any public 
road of any of the townships of this state 
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has no application to an accident occurring 
in consequence of a municipal street being 
out of order. Carter v. City of Rahway, 55 
N. J. Law (26 Vroom) 177, 178, 26 Atl 96. 


Temporary roads. 


In Rey. St. § 1339, providing that a town 
shall be liable for any damage that shall 
happen to any person, his team, carriage, 
or other property, by reason of the insufii- 
ciency or want of repairs of any “road” in 
any town, city, or village, the word “road” 
means a public highway, and does not in- 
clude a road temporarily provided over a 
field adjoining a highway during its obstruc- 
tion by snowdrifts. Bogie v. Town of Wau- 
pun, 43 N. W. 667, 668, 75 WIS. 1, 6 L. R. 
A. 59. 


A way which is of irregular width, ex- 
tending in an irregular course, not fenced 
or worked as a road or lane, cannot be called 
a road.“ Peabody v. Chandler, 59 N. T. 
Supp. 240, 244, 42 App. Div. 384. 


Turnpike. 

„Roads,“ as used in an act of assembly 
incorporating a certain town, and exempting 
the citizens of the town from working on 
roads without the limits of that town, means 
the ordinary public roads of the county, and 
does not include a turnpike road. It means 
public roads, or such as belong to the public 
only, and in which there was no private 
right. Buncombe Turnpike Co. v. Baxter, 
32 N. C. 222, 225. 


The phrase “road or highway now in 
general use by the traveling public,” as em- 
ployed in the Nevada toll road act of 1865, 
prohibiting interference with such roads, in- 
cludes toll roads, there being no difference 
in the sense of the statute between such 
roads and the common highways. State v. 
Lake, 8 Nev. 276, 283. 


Way distinguished. 
See “Way.” 


As way for travel. 


A road is a way for travel, not for wa- 
ter, and it would be ruinous to the public 
roads if each adjoining proprietor could in- 
sist on discharging the drainage of his land 
upon them, or preventing the roads from 
being drained upon his land. Roads are 
made for the convenience of travel. and in 
no sense to relieve land bordering upon them 
from the burdens to which they are naturally 
subservient. So, when there is a natural 
channel for discharging the flow of water, 
it must be suffered to remain until altered 
by agreement of those concerned, and the 
water cannot be turned upon the road until 
the proper authorities have provided means 
of carrying it away. Martin v. Riddle, 26 
Pa. (2 Casey) 415, 417. 
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ROAD CROSSING. 


Farm crossings. 


“Road crossing,” as used in Gen. R. R 
Act, § 44, requiring a railroad company te 
construct and maintain cattle guards at all 
“road crossings” suitable and sufficient to 
prevent cattle and animals getting onto the 
railroad, does not include farm crossings. 
Brooks v. New York & E. R. Co. (N. T.) 13 
Barb. 594, 597. 


Comp. St. 1889, e. 72, recognized a clear 
distinction between “road crossings,” which 
words are evidently here used as the equiva- 
lent of “public roads and highways,” as des- 
ignated in the fore part of the section, and 
“farm crossings.” In the one case it re 
quires a construction of actual grades, and 
in the other opens, gates, or bars, or, as we 
have seen, openings in the fence secured by 
gates or bars. Omaha & R. V. R. Co. v. Sev- 
erin, 46 N. W. 842, 844, 30 Neb. 318 


Village street crossings. 


„Road crossings,” as used in Laws 1850, 
c. 140, § 44, as amended by Laws 1854, c. 
282, § 8, requiring every railroad corporation 
to maintain cattle guards at all road cross 
ings, includes street crossings in villages as 
well as country highway crossings. Tracy v. 
Troy & B. R. Co., 38 N. Y. 433, 436, 98 Am. 
Dec. 54. 


Road crossing,” as used in a statute re- 
quiring railroad corporations to maintain cat- 
tle guards at road crossings, applies as well 
to streets which are crossed by railroads in 
villages as to country highways, the term 
“highway” and “road” being synonymous. 
If a highway is called a street it would nev- 
ertheless be a road within the meaning of 
the statute. Strictly, a street is a paved way 
or road, but the term is used for any way or 
road in a city or village. Thus a highway is 
a road and a street is a road. Brace v. New 
York Cent. R. Co., 27 N. X. 269, 271. 


ROAD DISTRICT. 


A road district is an involuntary politi- 
cal or civil subdivision of the state created by 
general laws to aid in the administration of 
government. They are but instrumentalities 
of the state, and the state incorporates them 
that they may more effectually discharge 
their appointed duty. Farmer v. Myles, 30 
South. 858, 861, 106 La. 333. 


A road district in California is not & 
political entity. It can neither sue nor be 
sued. Its affairs are entirely managed by 
the county officials. Its taxes are levied, col- 
lected, and expended by the county. Its af- 
fairs are county affairs. San Bernardino 
County v. Southern Pac. R. Co., 70 Fac. 782 
783, 137 Cal. 650. 
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A “road district,” under the laws of Ne- | fireman of the locomotives providing tbat 

braska, has no legal existence as a political | switch engines and firemen, when engaged 

subdivision in the sense that it may own or in “road service,“ should receive road mile- 

control property, or manage the corporate age, does not include services rendered in 

affairs relating to the establishment and im- helping to push a train. Thomas v. OCincin- 

provement of the public highways within its nati, N. O. & T. P. Ry. Ca (U. S.) 62 Fed. 

boundaries, through its officers or agents 17, 20. 

chosen for that purpose. There is no statu- 

tory authority empowering a road district to . 

exercise corporate rights and powers for any ROAD SUPERVISOR. 

purpose. Town of Denver v. Myers, 88 N. W. The “road supervisor” of a township is 

191, 192, 63 Neb. 107. a public officer. He has no private right or 
“Road districts” exist only for the pur- interest in the highways of the town, and 


pose of a general politic government of the | the duties enjoined upon him by law with © 
state. All the powers with which they are reference to highways are duties which he 


intrusted are the powers of the state, and | owes to the public as its officer. Their du- 
all the duties with which they are charged ties are supervisory in their nature, and he 
is not bound as an officer to perform man- 


are duties of the state. Travelers’ Ins. Co. | 


v. Township of Oswego (U. S.) 59 Fed. 58, 64, ' ual labor in the maintenance of the high- 
7 C. C. A. 669. g ways. As an officer of the township, he is 


a special public agent, for whose acts the 

“Road districts” are not municipal cor- | township is not liable. Pittsburgh, C., C. & 
porations proper, and, even when invested St. L. Ry. Co. v. Iddings, 62 N. N 112, 115, 
with corporate capacity and the powers of 28 Ind. App. 504. 
taxation, are but quasi corporations, ue 
limited powers and liabilities. They exist 
only for the purpose of the general political ROAR TAX. 
government of the state. They are the “Road tax,” as used in Acts 1851-52, p. 
agents and instrumentalities the state uses! 279, incorporating the Tuskaloosa Fire In- 
to perform its functions. All the powers surance Company, and providing that its 
with which they are intrusted are the pow-' members shall be “exempt from military du- 
ers of the state, and the duties imposed upon ty, road tax, performance of jury duty as 
them are the duties of the state. Madden v. grand and petit jurors,“ etc., means road du- 
Lancaster County (U. S.) 65 Fed. 188, 191, ties; that is, the statutory duty of working 
12 C. C. A. 566. the public roads. Lewin v. State, 77 Ala. 
45, 46. 


ROAD ENGINE. 


The distinction between a road engine 
and a switch engine is that a road engine 
has a pilot in front, and a yard or switch en- 
gine has a footboard both front and rear, 
upon which the brakemen and switchmen 
step and stand while switching cars. Pros- 
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“Roadbed” is the bed or foundation on 
which the superstructure of a railroad rests. 
Cass County v. Chicago, B. & Q. R. Co., 41 
N. W. 246, 25 Neb. 348, 2 L. R. A. 188. 


ser v. Montana Cent. Ry. Co., 43 Pac. 81, 17 The roadbed of a railroad is the founda- 
Mont. 372, 30 L. R. A. 814. tion on which the superstructure of the rail- 

road rests. The rails in place constitute the 
ROAD OVERSEER. superstructure resting on the roadbed. San 


Francisco & N. P. R. Co. v. Board of Equali- 
Whenever in the Political Code the zation. 60 Cal. 12, 34. 


words “road overseer” occur, they shall be . 
taken and construed so as to read “road com- The word “roadbed,” as relates to rail- 
missioner.” Pol. Code Cal. 1903, § 2642. roads, is the bed or foundation on which the 
P S superstructure of the railroad rests. The 
A “road overseer” is not an officer of the rails in place constitute the superstructure 
district, but of the township in which the posting upon the roadbed. Thus, where the 
road district is situated. Road overseers are rails of a street railroad rested on ties which 


were seven feet wide, the ties constitute the 
roadbed, but when girders or sleepers were 


specifically enumerated by the statutes of 
Nebraska as township officers, and they are 
recognized in the general laws providing for used the width of the roadbed is only that of 
their election, qualification, and the duties the girders or sleepers. City of Shreveport 


1 ee ee ee v. Shreveport Belt R. Co., 32 South. 189, 190 
cers. Town of Denver v. Myers, 88 N. W. 107 is 185 Co., . ; ; 


191, 192, 63 Neb. 107. 
As entire road. 
The word “roadbed” in Rev. St. 1889, $ 
7732, providing that the roadbed, rolling 
stock, etc., of all railroads shall he taxed for 


ROAD SERVICE. 


“Road service,” as used in an agree- 
ment between a railroad and an engineer and 
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school purposes, etc., was not used in its re- 
stricted sense, as meaning the mere founda- 
tion on which the superstructure of ties, 
rails, etc., rests, but as meaning the road, in- 
cluding the roadway or right of way, with the 
roadbed and its superstructure of ties, rails, 
etc., in place thereon. State ex rel. Hayes v. 
Hannibal & St. J. R. Co., 135 Mo. 618, 637, 
37 S. W. 532, 537. 


Land held for prospective use. 


Comp. St. e. 77, § 39, provides that the 
officers of a railroad company shall list and 
return to the auditor of public accounts for 
assessment the property of the company, in- 
cluding the roadbed, right of way, and super- 
structures thereon, depot buildings, and per- 
sonal property necessary for the construc- 
tion, repairs, or successful operation of the 
road, but that all machine and repair shops, 
and all real and personal property outside of 
said right of way and depot grounds, shall be 
listed with the local assessor. Held, that 
land not used as a part of the roadbed or 
right of way, though purchased in anticipa- 
tion that some time in the future it might be 
necessary for tracks, etc., should be assess- 
ed by the local assessor. Red Willow County 
v. Chicago, B. & Q. R. Co., 42 N. W. 879, 881, 
26 Neb. 660. 


Land used for sidings. 


Land taken by a railroad company for 
sidings and turnouts for the speedy and safe 
passage of its cars would properly be termed 
roadbed within the meaning of its charter 
authorizing it to appropriate for a “roadbed” 
a strip of land of a certain width. City of 
Philadelphia v. Philadelphia & R. R. Co., 35 
Atl. 610, 611, 177 Pa. 292. 


The word “roadbed,” when used in ref- 
erence to railways, has a well-understood 
meaning. It is the bed or foundation on 
which the superstructure of the railway 
rests, and the superstructure is the sleepers 
or ties, rails or fastenings. This, of course, 
includes the side tracks, which form a part 
of the railway. Standard Life & Accident 
Ins. Co. v. Langston, 30 S. W. 427, 429, 60 
Ark. 381 (citing Santa Clara County v. South- 
ern Pac. R. Co., 118 U. S. 394, 413, 6 Sup. Ct. 
1132, 30 L. Ed. 118; City & County of San 
Francisco v. Central Pac. Ry. Co., 63 Cal. 467, 
469, 49 Am. Rep. 98; San Francisco & N. P. 
R. Co. v. State Board of Equalization, 60 Cal. 
12, 34; Cass County v. Chicago, B. & Q. R. 
Co., 25 Neb. 348, 353, 41 N. W. 246, 2 L. R. 
A. 188). 


As land used for the tracks. 


The term “roadbed,” as applied to a rail- 
road, means that part of the railroad com- 
pany’s right of way which is occupied by the 
ties and rails constituting the railroad track, 
and not the entire space included in such 


6256 


ROADBED 


right of way. Meadows v. Pacific Mut. Life 
Ins. Co., 31 S. W. 578, 585, 129 Mo. 76, 50 Am. 
St. Rep. 427. 


The term “roadbed,” when applied to 
railroads, means the track and a sufficient 
space on each side thereof to allow trains to 
pass each other in safety. Mobile & G. R. 
Co. v. Alabama Midland Ry. Co., 6 South. 
407, 408, 87 Ala. 520. 


Roadway distinguished. 


Roadbed,“ as used in Const. 1879, art. 
9, § 10, providing that the franchise, road- 
way, roadbed, rails, and rolling stock of rail- 
roads operated in more than one county in 
the state should not be assessed by the local 
assessors, but by the state board of equaliza- 
tion, means the bed or foundation on which 
the superstructure of the railroad rests, and, 
as applied to railroads, is not synonymous 
with “roadway,” though, as applied to com- 
mon roads, the words ordinarily mean the 
same thing. A roadway has a more extend- 
ed signification as applied to roads, for, in 
addition to the part denominated “roadbed,” 
it ‘includes whatever space of ground the 
company is allowed by law in which to con- 
struct its roadbed and lay its tracks; hence 
“steam ferryboats, upon the decks of which 
were laid railroad tracks, and used for the 
purpose of transporting the cars of a rail- 
road company across a bay, are not roadbeds, 
and should be taxed by the local assessors. 
City and County of San Francisco v. Central 
Pac. R. Co., 63 Cal. 467, 469, 49 Am. Rep. 98; 
Chicago, M. & St. P. Ry. Co. v. Cass County, 
76 N. W. 239, 240, 8 N. D. 18. 


The roadbed of a railroad is the foun- 
dation upon which the superstructure of the 
road rests. It is distinguished from ‘road- 
way, which means the right of way.” San- 
ta Clara County v. Southern Pac. R. Co., 6 
Sup. Ct. 1132, 1141, 118 U. S. 394, 30 L. Ed. 
118. 


Tracks and bridges. 


The term “roadbed” refers to the bed on 
which the superstructure of the railroad 
rests, and, strictly speaking, does not include 
the track. Dunn v. Burlington, C. R. & N. 
Ry. Oo., 27 N. W. 448, 451, 35 Minn. 73. 


Roadbed,“ as used in Comp. St. c. 77, § 
39, requiring the officers of railroad corpora- 
tions to return to the Auditor of Public Ac- 
counts for assessment and taxation the to- 
tal number of miles of railroad in the state, 
including “roadbed,” right of way, and super- 
structure thereon, cannot be construed to in- 
clude a bridge across the Missouri river. 
The roadbed, as defined by Webster, is the 
bed or foundation on which the superstruc- 
ture of a railroad rests. Cass County v. Chi- 
cago, B. & Q. R. Co., 41 N. W. 246, 25 Neb. 
348, 2 L. R. A. 188. 
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ROADSTEAD. 


A “roadstead” is a place where vessels 
usually anchor. The Willard Saulsbury (U. 
8.) 29 Fed. Cas. 1281, 1282. 


The road or roadstead in the commer- 
cial sense and by the maritime definitions is 
a place where ships may ride at anchor at 
some distance from the shore. In the very 
name, therefore, of “Hampton Roads,” is im- 
plied a place of anchorage at a distance from 
the shore. Paul] v. The J. W. Everman (U. 
S.) 14 Fed. Cas. 64, 69. 


Lord Hale, in the fourth chapter of his 
work on maritime law called “De Jure Ma- 
ris,” says that a road is “an open passage of 
the sea, which, though it lies out at sea, yet 
in respect of the situation of the land adja- 
cent and the wideness of the place is a safe 
place for the common riding or anchoring of 
ships. United States v. Morel (U. 8.) 26 
Fed. Cas. 1310, 1311. 


ROADWAY. 


“Roadway,” as used in the constitution- 
al provisions that the franchise, roadway, 
roadbed, rails, and rolling stock of all rail- 
roads operated in more than one county in 
the state should not be assessed by the local 
assessors, but by the state board of equali- 
zation, means “whatever space of ground the 
company is allowed by law in which to con- 
struct its roadbed and lay its tracks, and 
has a more extended signification as applied 
to railroads than as applied to common 
roads. When applied to common roads, 
roadway and roadbed ordinarily mean the 
same thing. A roadbed is the bed or found- 
ation on which the superstructure of the 
railroad rests.” City and County of San 
Francisco v. Central Pac. R. Co., 63 Cal. 467, 
469, 49 Am. Rep. 98; San Francisco & N. P. 
R. Co. v. State Board of Equalization, 60 
Cal. 12, 34; Chicago, M. & St. P. Ry. Co. v. 
Oass County, 76 N. W. 239, 240, 8 N. D. 18. 


The roadbed of a railroad being the 
foundation upon which the superstructure 
rests, it is distinguished from the roadway, 
which means the right of way. Santa Clara 
County v. Southern Pac. R. Co., 6 Sup. Ct. 
1132, 1141, 118 U. S. 394, 30 L. Ed. 118. 


ROB. 


„Rob,“ as the term is used by the Eng- 
lish law writers, means the felonious tak- 
ing from the person or the presence of an- 
other of money or goods against bis will by 
force or putting him in fear.” De Roths- 
child v. Royal Mail Steam Packet Co., 7 
Exch. 734, 742. 


“Rob” and “robbery” are synonymous. 
Robinson v. State, 11 Tex. App. 309, 313. 
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As importing a erime. 


A statement that plaintiff was a “public 
robber,” and had “robbed the town of St. 
Cloud,” should be construed as denoting the 
acquisition of money or property of the pub- 
lic by fraud or indirection, and not as a 
charge of the technical crime of robbery, 80 
as to be actionable as slander per se. Me- 
Carty v. Barrett, 12 Minn. 494, 499 (Gil. 398, 
404). 


The word “rob” ex vi termini includes 
all those circumstances which enter into the 
definition of robbery at common law, and in 
an indictment, where the word “rob” is used, 
those circumstances need not be particularly 
averred. Acker v. Commonwealth, 94 Pa. 
284, 286. 


“Rob” is a word giving a sufficient de 
scription of an offense punishable by law. 
It has but one legal sense, and to say of one 
that he “robbed” a certain person is action- 
able, as imputing such offense. Tomlinson 
v. Brittlebank, 4 Barn. & Adol. 680, 632. 


The word “robbed” in a charge that an- 
other robbed a certain person may have been 
used according to its popular meaning as 
imputing a charge at larceny, instead of its 
technical meaning as imputing robbery. 
Shultz v. Chambers (Pa.) 8 Watts, 300, 302. 


A statement that plaintiff in an action 
for slander had cheated and robbed orphan 
children out of $1,400 is held not to impute 
the crime of larceny or robbery, so as to be 
actionable per se. In discussing the mean- 
ing of the word “robbed” as here used, the 
court says that, while it is doubtless action- 
able to say of another that he robbed any 
person, unless the words were used in a con- 
nection which shows that they were not in- 
tended to impute the crime of robbery, yet 
the word “robbed,” as used in the statement 
under consideration, indicated not a taking 
by force, but rather a taking by fraud and 
wrong, and did not import a charge of the 
technical crime of robbery. Filber v. Dau- 
termann, 28 Wis. 134-136, 


ROBBER. 


A “robber” is a thief, and to say of a 
man “You are a thief” imputes larceny, and 
hence to accuse a man of being a robber is 
libelous per se. Slayton v. Hemken, 36 N. 
Y. Supp. 249, 252, 91 Hun, 582. 


“Robbers,” as used in a bill of lading ex- 
empting the carrier from liability from loss 
by robbers of gold dust shipped from Pana- 
ma to London, “means not thieves, but rob- 
bers by force, to whom the term is more rea- 
sonably applied, though in common parlance 
it is often applied to every description of 
theft.“ De Rothschild v. Royal Mail Steam 
Packet Co., 7 Exch. 734, 742, 
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In construing a bill of lading exempting 
the shipowner from loss or damage by rob- 
bers it was said that: “Even if the term 
‘robbers’ in these bills of lading, in the ab- 
sence of the usual term ‘thieves,’ could be 
construed as used in its most broad and gen- 
eral sense, and as including theft (Cent. Dict. 
7), as used in Shakespeare's lines, Thieves 
for their robbery have authority when 
judges steal themselves,’ rather than in the 
limited technical sense of a taking by open 
violence only, still it is doubtful, I think, 
whether the phrase ‘loss or damage occa- 
sioned by robbers’ could be extended beyond 
the direct and proximate consequences of ac- 
complished acts of theft or robbery, or 80 as 
to include ultimate consequences which the 
ship’s diligence would have avoided, and de- 
pendent upon subsequent navigation in 
heavy weather. The Manitoba (U. S.) 104 
Fed. 145, 151. 


ROBBERY. 


See “Assault with Intent to Rob”; 
“Highway Robbery.” 


Common-law definition, 


“Robbery” is defined to be “larceny com- 
mitted by violence from the person of one 
put in fear.” State v. Segermond, 19 Pac. 
370, 371, 40 Kan. 107, 10 Am. St. Rep. 169 
(citing Bish. Cr. Law [7th Ed.] § 1156); State 
v. Will, 22 South. 378, 379, 49 La. Ann. 1337; 
State v. Perley, 86 Me. 427, 432, 30 Atl. 74, 
76, 41 Am. St. Rep. 564. 


“Robbery” is larceny from the person 
either by privately stealing or by open and 
violent assault. State v. Chambers, 22 W. 
Va. 779, 786, 46 Am. Rep. 550. 


“Robbery” is the larceny of property 
from the person of the owner accompanied 
by violence or putting him in fear. State v. 
Osborne, 89 N. W. 1077, 116 Iowa, 479. 


“Robbery” is the unlawful taking 
against the will, by means of force or vio- 
lence or fear of injury, immediate or future. 
In re Coffey, 56 Pac. 448, 449, 123 Cal. 522. 


The common-law definition of “robbery” 
is that it consists in feloniously taking the 
personal property of another from his per- 
son or in his presence, against his will, by 
violence to his person, or by putting such 
person in fear of immediate injury to his 
person. McColskey v. People (N. T.) 5 Par- 
ker, Cr. R. 299, 307. 


ROBBERY 


“Blackstone defines robbery as the fe- 
lonious and forcible taking from the person 
of any of goods or money of any value by 
violence or putting him in fear, and he ob- 
Serves that violence or putting in fear is the 
criterion that distinguishes robbery from 
larceny.” Commonwealth v. Humphries, 7 
Mass, 242, 244; Benson v. McMahon, 8 Sup. 
Ct. 1240, 1242, 127 U. S. 457, 32 L. Ed. 234; 
State v. Dengel, 63 Pac. 1104, 1105, 24 Wash. 
49; State v. Gorham, 55 N. H. 152, 166; 
Commonwealth v. Prewett, 82 Ky. 240, 241, 
6 Ky. Law Rep. 195; State v. Perley, 86 Me. 
427, 432, 30 Atl. 74, 75, 41 Am. St. Rep. 564; 
People v. Loop (N. Y.) 3 Parker, Cr. R. 559, 
560. r 


“Robbery” is the wrongful, fraudulent, 
and violent taking of money, goods, or chat- 
tels from the person of another by force or 
intimidation without the consent of the own- 
er. Sweat v. State, 17 8. E. 273, 275, 90 Ga. 
315. 


The term “robbery” means the felonious 
taking of the money or property of another 
from his person or in his presence, and 
against his will, either by violence to his 
person or by putting him in fear of some im- 
mediate injury to hbis person, with the intent 
to permanently deprive the owner of such 
money or property, and without any honest 
claim to it. State v. McGinnis, 59 S. W. 83, 
87, 158 Mo. 105. 


Robbery, at common law, was a larceny 
committed by violence from the person of 
one put in fèar, so that an indictment char- 
ging that defendant, with violence, took 
from the possession of a certain person prop- 
erty described, does not charge robbery un- 
der the common law. Smith v. State, 39 8. 
W. 933, 934, 37 Tex. Cr. R. 342. 


Robbery is a crime defined by the com- 
mon law as the felonious and violent tak- 
ing of any money or goods from the per- 
son of another; putting him in fear. The 
epithet “felonious” has reference to the in- 
tention, which must be “animo furandi,” 
for the purpose of stealing or appropriating 
the thing taken. There need be no absolute 
personal violence used if there be threats, 
and the person robbed submits peaceably 


| through fear of violence. When the robbery 


is committed by several acting together, all 
are equally guilty. United States v. Smith 
(U. S.) 27 Fed. Cas. 1134, 1135. 


Robbery is the felonious taking of prop- 
erty from the person of another by force. 


Three ingredients are essential to con- Per Lord Mansfield in Rex v. Donolly, 2 
stitute the crime of robbery: (1) The use of East, P. C. 715, 725. To constitute robbery 


force and violence, or the use of means 


it is not necessary that the person robbed 


whereby the injured person is put in fear;, must have been first in fear of his person 


(2) a taking from the person of another of 
money or other personal property: and (3) 
an intent to rob or steal. Matthews v. 
State, 4 Ohio St. 539, 540. 


or property. If the goods be taken either by 
violence or putting the owner in fear, it is 
sufficient to render the felonious taking a 
robbery. Whart. Cr. Law (3d Ed.) 629. To 
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constitute a robbery there must be either, bodily injury, fraudulently takes from the 
some act of direct violence or some demon- person or possession of another any proper- 
stration from which physical injury to the ty, with intent to appropriate the same to 
person robbed may be reasonably appre- his own use. Reardon v. State, 4 Tex. App. 
hended. 2 Bish. Cr. Law, § 1109. It is not 602, 610. 

necessary that the fact of actual fear should 

either be alleged in the indictment or proved Where a statute punishes the crime of 
upon the trial. It is sufficient if the offense | robbery without defining it, it means rob- 


be charged to be done violenter et contra Very as defined by the common law, which 
voluntatem. 1 Hawk. P. C. (Tth Ed.) 235, 3 18 larceny committed by violently taking 
9. Yet many plead that the circumstance of | Money, etc., from the person of another. put- 
actual fear at the time of the robbery need- ting him in fear. To constitute this offense 
eth not be strictly proved. State v. Gorham, | there must be (1) violence, but it need only 


55 N. H. 152, 166 (citing Fost. Crown Law, be slight, for anything which calls out resist- 
128). ance is sufficient; or—what will answer in 


place of actual violence—there must be such 

As defined by Greenleaf, “robbery is the demonstrations as put the person robbed in 
felonious taking of property from the per- fear. The demonstrations of fear must be 
son of another by force.” 8 Greenl. Ev. (14th | of a physical nature, with the single excep- 
Ed.) § 223. Bouvier defines robbery to be tion that, if one parts with his goods through 
“the felonious and forcible taking from the fear of a threatened charge of sodomy, the 
person of another goods or money to any | taking is robbery. There must be, there- 
value, by violence or putting him in fear, fore, (2) a larceny embracing the same ele- 
[citing 4 Bl. Comm. 243). Robbery, by the ments as a simple larceny; and (3) the tak- 
com mon law, is larceny from the person, ac- ing must be from what is technically called 
companied by violence or putting in fear. | the “person,” the meaning of which expres- 
The taking must be by violence or putting sion ig not that it must necessarily be from 
the owner in fear, but both these circumstan- : the actual contact of the person, but it is suf- 
ces need not occur.” One who, in taking a! ficient if it be from the personal protection 
pocketbook from the hand of another with and presence. Robbery is a mere compound 
felonious intent. overcomes resistance by larceny consisting of simple larceny and an 
force, is guilty of “robbery.” Williams v. | assault attended by one or more of the cir- 
Commonwealth (Ky.) 50 S. W. 240; Wilcox cumstances of aggravation. Houston v. 
v. State, 74 Tenn. (6 Lea) 571, 573, 40 Am. | Commonwealth, 12 S. E. 385, 387, 87 Va. 257. 


Rep. 53. 
eno The authorities are well-nigh uniform to 
Robbery at common law is the felonl-| the position that the violence or putting in 
ous taking of goods or property of anoth- fear which is an essential element of the 
er, of any value, from his person, or against | crime of robbery must precede or be concom- 
his will. by violence or putting him in fear. | itant with the act by which the offender ac- 
United States v. Baker (U. S.) 24 Fed. Cas. quires the possession of the property. The 
962, 965. The gist of the offense in robbery | offense is against both the person and prop- 
is not the taking, but the force or terror | erty. In so far as it is against the person, it 
used; and the rule is different in the offense consists in personal violence or personal in- 
of robbery and larceny both as to the value timidation; in so far as it is against proper- 
of the article taken and as to what consti- | ty, it consists of manucaption animo furandi. 
tutes a sufficient taking. Hence an instruc- if there be violence or putting in fear, how- 
tion, on a trial for robbery, that if the pris- ever aggravated, without a taking and aspor- 
oner kept the money in his hands one min- | tation of property, there may be an assault, 
ute it was a sufficient taking, though he then or assault and battery, or an assault with in- 
threw the money away and abandoned it, tent to rob, but no robbery; on the other 
was correct. State v. Burke, 73 N. C. 83, 87. hand, if there be a taking by trick contriv- 
ance, and carrying away with felonious in- 
tent, but no violence or putting in fear as a 
means of the caption of another’s property, 


By “robbery” is meant the felonious 
stealing, taking, and carrying away of the 


personal property of another from his per- 
son or in his presence, against his will, by there is a larceny, but no robbery. Common- 


violence, or by putting him in fear. State wealth v. James, 18 Mass. (1 Pick.) 375. The 


v. Brooks, 5 S. W. 237, 261. 92 Mo. 542; State | three essential elements of the offense are fe- 


lonious intent, force or putting in fear as a 

v. Lawler, 32 S. W. 979, 980, 130 Mo. 366, 51 | 
, : means of effectuating the intent, and by that 
Am. St. Rep. 575; United States v. Reeves means a tiking and ‘eartying- away ol the 


5 lig ee P A | property of another from his person or in his 
12 Ga. 293. 314: State v. Gorham. 55 N. H. Presence. In the nature of things, all these 
. ’ ’ . , sag elements must concur in point of time, else 


84 S. W. 262. 
measure of the capital felony. If force is re- 
“Robbery” is where one by assault, or lied on in proof of the charge, it must be the 
by violence, and putting in fear of life or force by which another is deprived of, and 
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the offender gains, the possession. If put- 
ting in fear is relied on, it must be the fear 
under duress of which the possession is part- 
ed with. The taking, as it has been express- 
ed, must be the result of the force or fear; 
and force or fear which is a consequence, 
and not the means, of the taking, will not 
suffice. The fear of physical ill must come 
before the relinquishment of the property to 
the thief, and not after; else the offense is 
not robbery. “It may also be observed,” says 
Archibald. “with respect to the taking, that 
it must not, as it should seem, precede the 
violence or putting in fear, or, rather, that a 
subsequent violence or putting in fear will 
not take a precedent taking, effected clandes- 
tinely, or without either violence or putting 
in fear, amount to robbery.” “It must ap- 
pear,” says Roscoe, “that the property was 
taken while the party was under the influ- 
ence of the fear; for, if the property be tak- 
en first, and the menaces or threats inducing 
the fear be used afterwards, it is not rob- 
bery.” Thomas v. State, 9 South 81, 82, 91 
Ala. 34. 


Statutory definitions. 


“Robbery” is defined by the Revised 
Statutes of 1887 to be “the felonious taking 
of personal property in the possession of an- 
other from his person or immediate presence 
and against his will accomplished by means 
of force or fear.” Downing v. United States 
(Ariz., 1902) 68 Pac. 555. So, also, Comp. 
Laws, § 4468, defines robbery as the feloni- 
ous taking of personal property in the pos- 
session of another from his person or imme 
diate presence, and against his will, accom- 
plished by fear or by means of force. Peo- 
ple v. Kerm, 30 Pac. 989, 990, 8 Utah, 268. 


Mansf. Dig. § 1599, defining robbery as 
the felonious and violent taking of any 
goods, money, or other valuable things from 
the person of another by force or intimida- 
tion, ig but an affirmance of the common-law 
offense of robbery, and an indictment must 
allege the ownership of the property. Boles 
v. State, 22 S. W. 887, 888, 58 Ark. 35; Smith 
v. State, 37 Tex. Cr. R. 342, 345, 39 S. W. 
933. 

Pen. Code, § 211, defines robbery to be 
the felonious taking of the personal property 
in the possession of another from his person 
or near presence. People v. Ah Sing, 30 Pac. 
796, 95 Cal. 654; People v. Clough, 59 Cal. 
438, 439; People v. Chuey Ying Git, 34 Pac. 
1080, 100 Cal. 437; People v. Gilbert, 60 Cal. 
108, 110; People v. McElroy, 48 Pac. 718, 
719, 116 Cal. 583; People v. Walbridge, 55 
Pac. 902, 123 Cal. 273. 


“Robbery” is defined by statute in Geor- 
gia as “the wrongful, fraudulent, and violent 
taking of any goods or chattels from the per- 
son of another by force or intimidation with- 
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does not create two offenses, but makes two 
grades of one offense. One robbery by force, 
which is the highest grade, and the other by 
intimidation.” Long v. State, 12 Ga. 293, 
314; Fanning v. State, 66 Ga. 167, 168. 


Cr. Code III. § 246, defines “robbery” as 
“the felonious and violent taking of money, 
goods, or other valuable thing from the per- 
son of another by force or intimidation.” 
Hall v. People, 49 N. E. 495, 171 Ill. 540; 
Collins v. People, 39 III. 233, 239. On a pros- 
ecution for robbery, where the evidence 
showed that the accused unbuttoned the vest 
of the prosecuting witness and took his pock- 
etbook from his inside vest pocket while the 
prosecuting witness was so intoxicated that 
he did not know what was going on, and 
made no resistance, the evidence was insuffi- 
cient to establish the offense. Hall v. Peo- 
ple, 171 III. 540, 542, 49 N. E. 495. 


The statutes define robbery as the fe- 
lonious taking of personal property in the 
possession of another from his person or im- 
mediate presence, and against his will, ac- 
complished by means of force or fear.” Ter- 
ritory v. McKern, 26 Pac. 123, 124, 3 Idaho 
(Hasb.) 15. 


One of the distinguishing characteristics 
between “robbery” in the first and second 
degrees, under the Crimes Act, §§ 78, 74, is 
that in the first the property is delivered and 
suffered to be taken through fear of imme- 
diate injury, while in the second it is through 
fear of injury to be inflicted at some future 
time. State v. Stoffel, 29 Pac. 685, 686, 48 
Kan. 364. 


By St. 1889, c. 250, whoever, by force or 
by violence or by putting in fear, feloniously 
takes from the person of another property 
that ig the subject of larceny, is guilty of 
robbery. State v. Perley, 86 Me. 427, 432, 30 
Atl. 74, 75, 41 Am. St. Rep. 564. 


„Every person who shall be convicted of 
feloniously taking the property of another 
from his person, or in his presence, and 
against his will, by violence to his person, or 
by putting him in fear of some immediate 
injury to his person, shall be adjudged guilty 
of robbery in the first degree.” 1 Wagner’s 
St. p. 456, § 20. The statute has made no 
new definition, nor declared any new prin- 
ciple. At common law robbery was defined 
to be “the felonious and forcible taking of 
the property of another from his person, or 
in his presence, against his will, by violence 
or by putting him in fear.” State v. Brod- 
erick, 59 Mo. 318, 319 (quoting 2 Whart. Cr. 
Law [6th Ed.] § 1695). 


“Every person who shall be convicted of 
feloniously taking the personal property of 
another from his person, or in his presence, 
and against his will, by violence to his per- 
son or by putting such person in fear of 


out the consent of the owner. The statute! some immediate injury to the person, shall 
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be adjudged guilty of robbery in the first de- 
gree.” 2 Rev. St. 677, § 55. People v. Loop 
(N. T.) 3 Parker, Cr. R. 559, 560; Brooks v. 
People (N. T.) 1 Cow. Or. R. 503, 504; Peo- 
ple v. Glynn, 7 N. T. Supp. 555, 54 Hun, 
332; People v. Massett, 7 N. Y. Supp. 839, 
841, 55 Hun, 606. 


Pen. Code, 
bery” 


2390, declares that “rob- 
is the felonious taking of personal 


property in the possession of another from 


his person or immediate presence, and 
against his will, accomplished by means of 
force or fear. State v. Johnson, 66 Pac. 290, 
291, 26 Mont. 9; State v. Clancy, 52 Pac. 
267, 268, 20 Mont. 498. 


“Robbery,” as defined by the Penal 
Code, is the unlawful taking of personal 
property by means of force or violence from 
the person or in the presen:e of another 
against his will, or by putting him in fear 
of injury, immediate or future, to his per- 
sonal property, or the personal property of 
a relative or member of his family, or any 
one in his company at the time of the rob- 
bery. State v. O’Neil, 73 N. W. 1091, 1092, 
71 Minn. 399. 


By Code, § 4631, “robbery” is defined to 
be the erroneous and felonious taking of the 
goods of another by violence or putting the 
person in fear. Wilcox v. State, 74 Tenn. 
(6 Lea) 571, 573, 40 Am. Rep. 53. 


Pen. Code, art. 722, provides that “if 
any person by assault, or by violence and 
putting in fear of life or bodily injury, shall 
fraudulently take from the possession or per- 
son of another any property, with intent to 
appropriate the same to his own use, he 
shall be guilty of robbery.” Johnson v. 
State, 35 Tex. Cr. R. 140, 141, 32 S. W. 537, 
538: Williams v. State, 12 Tex. App. 240, 
241: Reardon v. State, 4 Tex. App. 602, 610. 
It will be seen from this definition of rob- 
dery that the taking of property, to consti- 
tute robbery, must either be by assault or 
by violence and putting in fear of life or 
bodily injury. If by assault, violence and 
putting in fear may be omitted; and if by 
violence and putting in fear, the assault may 
be omitted. Kimble v. State, 12 Tex. App. 
420, 422. Under Code, art. 722, three sepa- 
rate, distinct, and independent modes in 
which the offense of robbery may be com- 
mitted are prescribed: (1) By assault; (2) 
by violence; and (3) by putting in fear of life 
or bodily injury. Violence without the con- 
currence of either one of the others is a 
mode in which the offense of robbery may 
be committed. Bond v. State, 20 Tex. App. 
421, 435, 436. 


By 2 Ballinger’s Ann. Codes & St. § 7103, 
“robbery” is defined as follows: “Every 
Person who shall forcibly and feloniously 
take from the person of another or from his 
immediate presence any article of value by 
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guilty of robbery.” State v. Dengel, 63 Pac. 
1104, 1105, 24 Wash. 49; State v. Hyde, 61 
Pac. 719, 724, 22 Wash. 551. 


The word “robbery,” as used in Act 
Cong. May 15, 1820 (3 Stat. 600), providing 
that if any person shall upon the high seas 
or in any open roadstead, etc., commit the 
crime of robbery in and upon any ship or 
vessel, ete., is used in the sense of robbery 
as defined by the common law. At common 
law robbery is larceny accomplished by in- 
timidation or force. United States v. Dur- 
kee (U. S.) 25 Fed. Cas. 941, 942. 


Confidence game distinguished. 


Inducing men to bet on the top or bot- 
tom of dice, and procuring money from a 
man for that purpose, or getting possession 
of his pocketbook for the purpose of betting, 
is enough of a confidence game to sustain a 
conviction therefor and distinguish it from 
robbery, although fear is aroused in him for 
the loss of his money by threats and insinu- 
ations in regard to the danger of gambling 
in a saloon. Van Eyck v. People, 52 N. E. 
852, 853, 178 Ill. 199. 


Embezzlement distinguished. 
See “Hmbezzlement.” 


Felonious carrying away included. 


Where a person traveling in company 
with the owner is intrusted with goods to 
help carry them, and by violence exerted 
against the person or the property carries 
off the goods, he is guilty of robbery; the 
robber’s possession up to the time of the fe- 
lonious violence being constructively the 
possession of the owner, and the taking be- 
ing in his presence, and constructively from 
his person. James v. State, 53 Ala. 380, 387. 


Felony distinguished. 
See “Felony.” 


Force or fear. 


To constitute “robbery” there must be 
force, or a putting in fear. Either will suf- 
fice if the other elements of a fraudulent and 
felonious taking are present. Higgs v. State, 
21 South, 353, 113 Ala. 36. 


The mere snatching of a thing from the 
hand of a person without any struggle or 
resistance by the owner, or any force or vio- 
lence on the part of the thief, will not con- 
stitute “robbery.” Robbery, under the Re 
vised Statutes, consists in feloniously taking 
personal property of another from his person 
or in his presence against his will, by vio-. 
lence to his person, or by putting such per- 
son in fear of immediate injury to his per- 
son. McColskey v. People (N. T.) 5 Parker, 
Or. R. 299, 306. 


The mere snatching of an article from 


Violence or putting in fear, shall be deemed | the person of another is not “robbery” with- 


2 


. 


ROBBERY 


in 2 Rev. St. 677, § 5, providing that robbery 
consists in the felonious taking of the per- 
sonal property of another from his person, 
or in his presence, or against his will, by vio- 
lence to his person, or by putting him in fear 
of some immediate injury to his person. Peo- 
ple v. Hall (N. Y.) 6 Parker, Cr. R. 642, 650. 


Robbery is the felonious and forcible 
taking from the person of another of money 
or goods of value by violence or putting him 
in fear. Comp. Laws, §§ 6481, 6482. To con- 
stitute robbery the force or fear must be 
employed to obtain or retain possession of 
the property, or to prevent or overcome re- 
sistance to the taking; but, if employed 
merely as means of escape, it does not con- 
stitute robbery. State v. Fallon, 52 N. W. 
318, 319, 2 N. D. 510. 


The crime of “robbery” may be com- 
mitted by assault or violence, as well as by 
putting the party in fear of death or serious 
bodily injury. Pendy v. State, 31 S. W. 647, 
34 Tex. Cr. R. 643. 


Where a statute punishing “robbery” 
does not define the offense, recourse must be 
had to the common law for a definition of 
the term. The generally accepted common- 
law definition of ‘‘robbery” is the felonious 
and forcible taking from a person of another 
of goods or money of any value by violence 
or by putting him in fear. Where it ap- 
peared that defendant seized a purse in the 
hand of one who resisted, and overcame the 
resistance by force, the offense was robbery, 
and not larceny, though no blow was struck 
or injury inflicted; the court remarking that 
it is not so much the extent and degree of 
violence which makes the crime as the suc- 
cess thereof. Any force which is sufficient 
to take the property against the owner’s will 
is all that is necessary to make up the crime 
of robbery. Commonwealth v. Davis (Ky.) 
66 S. W. 27. 


In a robbery in the first degree it is in- 
dispensable that the putting in fear be a fear 
of some immediate injury. State v. Hower- 
ton, 59 Mo. 91, 92. 


It was robbery at common law to ex- 
tort money under the threat of charging one 
with an unnatural crime. People v. Baron- 
dess, 16 N. Y. Supp. 436, 438, 61 Hun, 571. 


At common law robbery was the feloni- 
ous and forcible taking of the property of an- 
other from his person, or in his presence, 
against his will, by violence or by putting 
in fear. The putting in fear or intimidation 
was considered the equivalent of construct- 
ive violence. Simmons v. State, 41 Fla. 316, 
318, 25 South. 881, 882. 


Robbery is defined to be the unlawful 
taking of property from the person of an- 
other, or in the presence of another, against 
his will, by means of force, or by violence. 
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Fear does not enter into this definition 
People v. Glynn, 7 N. Y. Supp. 555. 


Intent. 


“Robbery” at common law is the felo- 
nious and forcible taking from the person of 
another of goods or money to any value by 
violence or putting in fear. Hence it is held 
that an instruction defining robbery as the 
taking of any property from the person of 
another by force omits the very essence or 
the offense in failing to require the taking 
to be done with felonious intent. Common- 
wealth v. White, 19 Atl. 350, 133 Pa. 182, 
19 Am. St. Rep. 628, 


Where it appeared that the taking of the 
property was violent, but done in the pres- 
ence of others under a claim of title, there 
was no robbery. Brown v. State, 28 Ark. 
126, 128. 


Larceny included. 


“Robbery” is thus defined: “Every per- 
son who shall forcibly and feloniously take 
from the person of another any article of 
value by violence or putting in fear shall be 
deemed guilty of robbery.” Grand larceny 
is to feloniously steal, take, and carry away 
the personal goods of another of the value of 
$5 or upward. It thus appears that robbery 
is larceny committed by violence from the 
person of one put in fear, and that the lat- 
ter is included in the former. Therefore the 
state may prosecute and convict for larceny, 
though the proof shows the offense to have 
been robbery. Hickey v. State, 23 Ind. 21, 
22. 


Robbery is larceny committed by vio- 
lence from the person of one put in fear. 
An indictment for robbery charges a larceny 
together with the aggravating matter which 
makes it in the particular instance robbery. 
People v. Jones, 53 Cal. 58, 59. 


Larceny distinguished.’ 


Robbery is larceny with the element of 
force or fear entering into it. Common- 
wealth v. Prewitt, 82 Ky. 240, 241. 


“Robbery,” the rapina of the civilians, 
is the felonious and forcible taking from the 
person of another of goods or money to any 
value by violence or putting him in fear. 
The taking must be by force or a previous 
putting in fear, which makes the violation 
of the person more atrocious than privately 
stealing. This previous violence or putting 
in fear is the criterion that distinguishes 
robbery from larceny; for, if one privately 
steals six-pence from the person of another, 
and afterwards keeps it by putting him in 
fear, this is no robbery, for the fear is sub- 
sequent. Clary v. State, 33 Ark. 561, 563. 


Larceny accompanied with violence or 
putting in fear was denominated “robbery” 
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at common law. State v. Savage, 60 Pac. 
610, 611, 36 Or. 191. 


“The text-books speak of ‘robbery’ as 
an aggravated species of larceny. In East's 
Pleas to the Crown the author, after speak- 
ing of certain larcenies from the person, 
says the next species of aggravated larceny 
from the person is robbery. State v. Rod- 
gers, 53 Pac. 97, 98, 21 Mont. 143. 


Robbery is larceny with the aggravating 
circumstances of taking by force and putting 
in fear. Keeton v. State, 66 S. W. 645, 70 
Ark. 163; People v. Clary, 13 Pac. 77, 78, 72 
Cal. 59; State v. Johnson, 53 Pac. 667, 668, 
19 Wash. 410; People v. Crowley, 35 Pac. 
84, 100 Cal. 478. 


Robbery is the felonious taking of per- 
sonal property of another by violence or put- 
ting in fear; or perhaps we may say it is the 
felonious taking of the personal property of 
another by subduing him by actual violence, 
or a show of it. It is not simply stealing 
from the person of another, and it is differ- 
ent from all stealing. We might steal from 
the person of another—for instance, from one 
who was asleep. That would be larceny, 
and not robbery. Commonwealth v. Hollis- 
ter, 27 Atl. 386, 887, 157 Pa. 13, 25 L. R. A. 
349. 


Larceny from person distinguished. 


Section 13 of the Criminal Code provides 
that: If any person shall forcibly and by 
violence, or by putting in fear, take from the 
person of another any money or personal 
property, of any value whatever, with the 
intent to rob or steal, every person so offend- 
ing shall be deemed guilty of robbery, and 
upon conviction thereof, shall be imprisoned 
in the penitentiary not more than fifteen nor 
less than three years.“ This section took 
effect in 1873. In 1887 the Legislature pass- 
ed an act which declares that every person 
who steals property of any value, by taking 
the same from the person of another without 
putting said person in fear by threats, or 
the use of force and violence, shall be deemed 
guilty of grand larceny, and shall, upon con- 
viction thereof, be punished by confinement 
in the penitentiary for not less than one 
nor more than seven years.“ Held, that the 
charge of robbery includes the offense of 
stealing from the person without force and 
violence or putting in fear, and that under 
an information for robbery the accused may 
be convicted of stealing from the person. 
Brown v. State, 50 N. W. 154, 155, 33 Neb. 
354. 


Robbery“ is compound larceny, or lar- 
ceny committed by violence on the person of 
one put in fear, and it consists in the main 
of larceny and assault, and hence an indict- 
ment for larceny from the person was good, 
though the evidence tended to show that 
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the crime was robbery. State v. Keeland, 
90 Mo. 337, 339, 2 S. W. 442, 443. 


“Robbery” is not of the same character 
of crime as larceny from the person or 
cheating or swindling. Robbery involves 
force; the others do not. Doyle v. State, 
77 Ga. 513. 


Ownership of property. 


The felonious taking of a pistol from 
the possession of one against his will by 
means of force is robbery, whether the pis- 
tol belongs to him or not, under Pen. Code, 
§ 211. People v. Anderson, 22 Pac. 139, 140, 
80 Cal. 205. 


2 Rev. St. p. 677, § 55, defines “rob- 
bery” as follows: Every person who shall 
be convicted for feloniously taking the per- 
sonal property of another from his person 
or in his presence and against his will, by 
violence to his person or by putting such 
person in fear of some immediate injury to 
his person shall be adjudged guilty of rob- 
bery in the first degree.“ In order to con- 
stitute robbery in the first degree as de 
fined by this section, it Is not necessary that 
the one from whose person or in whose pres- 
ence the property is taken should be the 
actual owner thereof, and as against the 
robber he is the owner of all goods in his 
possession and custody whereof he is rob- 
bed. Brooks v. People, 49 N. T. 436, 438, 
10 Am. Rep. 398. 


An offense against the person. 


Robbery is an offense against the per- 
son as well as against the property of the 
party robbed—against the person by vio- 
lence, and against the property by manucap- 
tion, with felonious intent of taking the 
property. Brown v. State, 25 South. 182, 
184, 120 Ala. 342. 


“Robbery” at common law is defined as 
larceny committed by violence from the per- 
son of one put in fear. By Cr. Code, § 13, 
it is provided that if any person shall by 
violence or putting in fear take from the 
person of another any property of value 
with intent to steal, he shall be guilty of 
robbery. The taking, therefore, according 
to each definition, must be from the person, 
since the crime of robbery is an offense as 
well against the person as against the prop- 
erty. Hill v. State, 60 N. W. 916, 923, 42 
Neb. 503. 


Taking from person. 


It is not necessary, in a case of rob- 
bery, to prove that the property was actual- 
ly taken from the person of the owner, but 
it is sufficient if it is taken in his presence. 
Clements v. State, 11 S. HD. 503, 606, 84 Ga. 
660, 20 Am. St. Rep. 385. 
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To constitute “robbery” it is unneces- other of goods or money to any value by 


sary that the taking of the property should 
be directly from one's person. 
ficient if it be taken while in his possession 
and immediate presence. But to constitute 
robbery there must be force or intimidation, 
asportation without the consent of the owner, 
and intent to steal. A person taking prop- 
erty from another under a bona fide claim 
of right, and for the purpose of applying it 
to the payment of a debt from the latter to 
himself, is not guilty of robbery. Crawford 
v. State, 17 S. E. 628, 629, 90 Ga. 701, 35 
Am. St. Rep. 242. | 


The common-law authorities all agree 
that, in order to constitute the crime of rob- 
bery, the taking must be laid in the indict- 
ment and proven on the trial to be from the 
person or in the presence of the owner. 
State v. Lawler, 32 S. W. 979, 980, 130 Mo. 
366, 51 Am. St. Rep. 575. 


violence or putting him in fear, and the value 


It js- suf- of the property taken has nothing to do with 


whether or not the offense is robbery. State 
v. Perley, 30 Atl. 74, 75, 86 Me. 427, 41 Am. 
St. Rep. 564. 


If by putting in fear or by actual vio- 


i lence to the person a promissory note is ex- 


torted, this is not robbery, for the note is 
void. But taking by violence from the per- 
son of the prosecutor a slip of paper con- 
taining a memorandum of a sum of money 
which was due or owing to him from an- 
other is robbery. The paper was not evi- 
dence of the debt that could have been used 
against the debtor. but it was evidence that 
reminded the prosecutor of the existence of 
the debt, and his keeping it was evidence 
that he considered it of some value. Jack- 
son v. State, 69 Ala. 249, 250. 


To constitute a robbery it is essential 


The treaty between the United States: that some property be feloniously taken by 


and Salvador defines “robbery” as the act 
of feloniously and forcibly taking from the 
person of another goods or money by vio- 
lence or putting him in fear. Held, that by 
taking money or goods from the presence or 
view of party robbed by violence or by put- 
ting in fear is robbery within the meaning 
of such treaty. In re Ezeta, 62 Fed. 972, 
993. 


Our statute defines “robbery” to be “the 
felonious taking. from the person of another, 
goods or money of any value, by violence, or 
putting in fear.” Robbery is but au aggra- 
vated larceny, and the statutory definition 
is, in substance, the same as at common 
law. The elements necessary to make out 
this offense in the one case are demanded in 
the other. The taking must be felonious 
and forcible, from the person of the party 
robbed, either actual or constructive. It is 
actual when, in fact, the taking is immedi- 
ately from the person, and constructive when 
in possession of the party robbed. But the 
construction of taking from the person ex- 
tends no further than a taking in the presence 
and under the view of the party robbed. 
Crews v. State, 43 Tenn. (3 Coldw.) 350, 353. 


Possession. 


By Code, § 3858, robbery is where a per- 
son with force or violence, or by putting one 
in fear, steals and takes from such person 
any property that is the subject of larceny. 
Held, that it is sufficient if the goods are 
taken while in his possession or under his 
control though they are in another room of 
the house than that wherein the force or vio- 
lence or putting in fear is used. State v. 
Calhoun, 34 N. W. 194, 196, 72 Iowa, 432, 2 
Am. St. Rep. 252. 


Value of property. 


“Robbery” is defined to be the felonious 
and forcible taking from the person of an- 


violence from the party robbed. The value 
of the property taken is immaterial; and 
where the property taken was a sack of 
flour and a jug of whisky which a witness 
testified he purchased, the jury are justified 
in finding it was of some value, without 
more specific proof on that point. James v. 
State, 53 Ala. 380, 387. 


ROCHESTER TONIC. 


A beverage known to the manufacturers 
as “lager beer,” which contained a less per 
cent. of alcohol than contained in ordinary 
beer—that is, the second brew or draw of the 
beer—thbough called a health restorative, and 
named “Rochester Tonic,” is still a beer with- 
in the meaning of a statute prohibiting the 
introduction of “ardent spirits, ale, beer, 
wine, or intoxicating liquors of whatsoever 
kind,“ and such health restorative could not 
be sold within the prohibited limits. The 
evidence showed that at one time such beer 
was sold under the name of “Malt Ale,“ but 
the name, being too suggestive, was changed 
to suit the change in law. United States v. 
Cohn, 52 S. W. 38, 46, 2 Ind. T. 474. 


ROCK. 


A stone weighing two pounds cannot 
properly be styled a “rock.” State v. Sea- 
mons (Iowa) 1 G. Greene, 418, 421. 


The word “rock,” as used in a contract 
whereby plaintiff undertook to drill a well 
for defendant which should furnish a suf- 
ficient supply of water, and to insert therein 
two-inch galvanized pipes to rock and one 
and one-fourth galvanized pipe in rock, is 
meant the stratum or formation of stone or 
other fixed, hard material underlying and 
supporting the loose material of which the 
surface of the earth is ordinarily composed, 


ROCK EXCAVATION 


and includes a rock known as soapstone. 
Okey v. Moyers, 91 N. W. 771, 117 Iowa, 514. 


ROOK EXCAVATION. 


“Rook excavation,” as used in a contract 
specifying a particular price for “rock ex- 
eavation,” means the excavation of all the 
diverse qualities of what was properly called 
rock encountered in the progress of the work. 
Drhew v. City of Altoona, 15 Atl 636, 639, 
121 Pa. 401. 


ROCK IN PLACE. 
See “In Place.” 


ROCK OR EARTH OIL. 


“Rock or earth oil,” as used in a policy 
of fire insurance upon a paper mill and ma- 
chinery containing a clause prohibiting the 
storing or use on the premises of “petroleum, 
rock or earth oil,“ etc., includes kerosene. 
Buchanan v. Exchange Fire Ins. Co., 61 N. 
Y. 26, 29. 


RODEO BOUNDARIES. 


“Rodeo boundaries,” under the customs 
and acknowledged usages which prevailed in 
California, constituted as notorious evidence 
of the possession of land as the cultivation 
or fencing in an old settled country. Boy- 
reau v. Campbell (U. S.) 3 Fed. Cas, 1112, 
1116. 


RODS. 


An award of appraisers in condemnation 
proceedings brought by a railroad company 
to acquire land for a right of way describ- 
ing the land taken in lot three as “about 
four rods,” unexplained by other testimony, 
should properly be construed to mean four 
square rods; but where the description also 
referred to a 200-foot line, and taking the 
center line of the track as constructed as the 
basis, and including all within 200 feet of 
that center line, the land would include just 
about four rods measuring north and south 
along lot 3, which would reach the same re- 
sult, the term should be construed to mean 
four square rods. Hanlon v. Union Pacific 
Ry. Co., 58 N. W. 590, 593, 40 Neb. 52. 


ROGATORY. 
See “Letters Rogatory.” 


ROGUE. 


In an action for slander the declaration 
in the first count alleged that defendant 
said of the plaintiff that he (the plaintiff) 
“was a damned ‘rogue,’ meaning that he [the 
plaintiff] was guilty of having or concealing 
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the goods of defendant.” The court said: 
“The first count does not allege the speak- 
ing of words which import any crime; nor 
does the explanation or innuendo import any 
theft, felony, or other ground of action. It 
is well settled that to call another a rogue 
is not actionable. The expression is very 
equivocal, and is taken to be the result of 
heat and passion.” Caldwell v. Abbey, 8 
Ky. (1 Hardin) 529, 530. 


ROLL. 


See “Assessment Noll“: 
Roll”; “Tax Roll.” 


“Judgment 


What is strictly and technically a “roll” 
is a schedule of parchment which may be 
turned up with the hand in the form of a 
pipe or tube, sheet to sheet, tacked together 
in such a manner that the whole length 
might be wound up together in the form of 
spiral rolls. Thus in an assessment roll ev- 
ery sheet is included in the term roll.“ 
Colman v. Shattuck (N. Y.) 2 Hun, 497, 502. 


The words to “play or roll“ billiards in 
an indictment charging the defendant with 
permitting a minor to play or roll billiards 
without the consent of his parents, did not 
describe two distinct offenses. It was said 
that: “The words ‘play or roll’ are evident- 
ly used as synonymous in the act, and do 
not describe different offenses. In the case 
of tenpins, ‘play and roll’ are commonly used 
to describe the game, and, though not so fre- 
quently used to describe the game of bil- 
liards, yet sometimes this is the case, and 
it is not to be supposed that grave mem- 
bers of the Legislature are so familiar with 
the Janguage used in the games they prohibit 
as to use it with technical accuracy.” Oobb 
v. State, 45 Ga. 11, 13. 


ROLLING CREDIT. 


. “Rolling credit” is a mercantile term 
meaning a continuing and ever-extending 
credit up to a certain amount. Thus, where 
a purchaser of goods was granted a rolling 
credit of three thousand dollars for about 
three years, the meaning of the term was 
that, where purchases were made on sixty 
days’ time from time to time under such 
credit, the purchaser would not have the 
right to continue the purchase up to the 
given amount, except on payment of overdue 


accounts, but that the seller would have the 


right to refuse further sales on defau:t of 
the purchaser to pay overdue accounts 
promptly, notwithstanding the stipulation for 
rolling credit. Tobler v. Willis, 59 Tex. 80, 
85. 


ROLLING MILL. 


A conveyance of a “rolling mill“ should 
be construed to include the rolls and the 


ROLLING STOCK 


fron plates with which the floor of such mill 
is covered, and which are an indispensable 
part of it, though not manufactured for that 
purpose. Pyle v. Pennock (Pa.) 2 Watts & 
S. 390, 37 Am. Dec. 517. | 


ROLLING STOCK. 


The “rolling stock” of a railroad is in- 
capable of being affixed or annexed in any 
one place, but is intended for locomotion. 
Its whole use is in its locomotive facilities. 
The term by which it is ordinarily designat- 
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As fixture or real estate. 
See “Fixtures”; “Real Property.” 


As personal property. 

The “rolling stock” owned and used up- 
on its tracks by a railroad company is per- 
sonal property, and as such is liable to be 
seized and sold for the collection of a tax 
against a company. Randall v. Elwell, 52 
N. X. 521, 524, 11 Am. Rep. 747. 


The “rolling stock” of a railroad is not 
a part of the realty, but retains its character 


ed “rolling stock”—implies the very reverse as personal property. The general doctrine 
of annexation and a permanent fixture. It is is that things originally personal in their 
railroad, but not a part of the railroad it-| nection with land. All the implements of 
self. It is an accessory to the trade and agriculture have their use only in the cultiva- 
business of the road, and not to the road! tion of land, and yet they are never thought 
itself. The road is completed when the bed to be part of the realty. Some element of 
is graded, the superstructure laid, the rails annexation, usually physical in its character, 


put down, and everything is ready for the 


reception of the locomotives and cars. It 
Is equipped when the rolling stock and all 
other necessary appliances and facilities for 
business are finished and put upon it for 
use. Beardsley v. Ontario Bank (N. T.) 31 
Barb. 619, 635. 


The rolling stock of a railroad company 
“embraces the movable property belonging to 
the corporation,” by which 
such property as in its ordinary use is taken 
from one part of the line to another, such as 
cars, locomotives, and their attachments and 
usual accompaniments.” Ohio & M. R. Co. v. 
Weber, 96 III. 443, 448. 


Rolling stock taken together with the rail- 
road track include the entire railroad prop- 
erty. A statute providing for the taxation of 
railroad track and rolling stock includes all 
property owned or used by the railroad com- 
pany in the operation of its road which may 
come within the term “railroad property.“ 
Pittsburgh, C., O. & St. L. R. Co. v. Backus, 
14 Sup. Ct. 1114, 1118, 154 U. S. 421, 38 L. Ed. 
1031. 


„Rolling stock,“ within the meaning of 
a mortgage by a railroad company on the 
road together with its rolling stock, includes 
rolling stock acquired subsequent to the ex- 
ecution of the mortgage. Pennock v. Coe, 
64 U. S. (23 How.) 117, 126, 16 L. Ed. 436. 


For the purpose of the title relating to 
the revenue, “rolling stock” shall be deem- 
ed to include all movable property owned, 
used, or occupied or operated in connection 
with any railroad wholly or partly within 
the state. Pol. Code 1901, Idaho, § 1357. 


The movable property belonging to a 
railroad company shall be held to be person- 
al property, and denominated, for the pur- 
pose of taxation, rolling stock. Ballinger's 
Ann, Codes & St. Wash. 1897, § 1689; Ann. 
St. Ind. T. 1899, § 4966. 


and obvious reasons of their own. 
“is plainly meant keys, 


is the common criterion for determining 
whether things personal in their origin have 
lost that quality and become part of the real- 
ty. Generally, the connection is appreciable 


by the senses, so that what belongs to the 


land and what is personal may be determin- 
ed by inspection alone. Cases of constructive 
annexation are few, and rest upon peculiar 
Thus 
which must be movable to answer their 
end, and which are a necessary part of the 
fixed locks to which they are adapted; sashes 
and window frames; and the old example 
of an upper millstone, removed to be picked 
—illustrate the same principle. Deer in a 
park, rabbits in a warren, doves in a dove- 
cot, and fish in a pond depend on a different 
reason. In these conditions they are reckon- 
ed not property at all; but any of them 
caught and secured becomes at once person- 
al property. Hoyle v. Plattsburgh & M. R. 
Co., 54 N. Y. 314, 320, 323, 13 Am. Rep. 595. 


“Rolling stock” and other property strict- 
ly and properly appurtenant to a railroad is 
part of the road, and a mortgage covering 
such road with the rolling stock is properly 
regarded as a real estate mortgage, and need 
not be recorded as a chattel mortgage. 
Farmers’ Loan & Trust Co. v. St. Joseph & 
D. C. R. Co. (U. S.) 8 Fed. Oas. 1053. 


The rolling stock of a railroad within 
the meaning of a chattel mortgage on its 
roadbed and franchises, engines, cars, and 
rolling stock is personal property, and there- 
fore the mortgage is a chattel mortgage in 
so far as it relates to such property. Wil- 
liamson v. New Jersey S. R. Co., 29 N. J. Ed. 
311. 323. 


ROMAN CATHOLIC. 


A Roman Catholic is a Christian who 
admits the authority of the pope. Hale y. 
Everett, 53 N. H. 955, 16 Am. Rep. 82, 


RONDO 


RONDO. 


As banking game, see “Banking Game.” 


ROOM. 


See “Barroom.” 


„Room, as used in Gen. St. 1894, $$ 
2018, 2026, declaring a licensee to give bond 
not to sell liquor at any other place than 
the room named in the license, is used in 
its ordinary sense as meaning a single inclo- 
sure, separated by partitlons or other means 
from the other parts of the building; so 
that, if a room named in the license be di- 
vided into inclosed drinking rooms, booths, 
or stalls, the purposes of the law would be 
wholly defeated. State v. Barge, 84 N. W. 
911, 913, 82 Minn. 256, 53 L. R. A. 428. 


In its broadest sense a room is any 
space or apartment separated from others by 
partitions, and in this sense any closet or 
any small apartment would be a room, but, 
as commonly used, the rooms of a dwelling 
house are understood to include those apart- 
ments which are adapted, with more or less 
convenience, to personal occupation. Crosby 
v. City Council of Montgomery, 18 South. 
723, 726, 108 Ala. 498. 


As building. 
See “Building (In Criminal Law).” 


Floor distinguished. 


The word “room” includes a description 
of the perpendicular as well as of the hori- 
zontal planes which bound the parcel of the 
house described by it, and excludes the out- 
side of lateral walls, at least, when they 
constitute the walls of another room, and in 
this respect differs from the word floor“ in 
a building. Lowell v. Strahan, 12 N. H. 401, 
401, 145 Mass. 1, 1 Am. St. Rep. 422. 


House distinguished. 


In Weiss v. State, 16 Tex. App. 431, 432, 
it was held that “room” and “house,” as used 
in an indictment for gaming, were not synon- 
ymous terms. Hodges v. State, 72 8. W. 179, 
180, 44 Tex. Cr. R. 444. 


As real property. 
See “Real Property.” 


ROOTS. 


Sarsaparilla is not included in the word 
„roots.“ Coit v. Commercial Ins. Co., T 
Johns. 385, 389, 5 Am. Dec. 282. 


A clause in an insurance policy exempt- 
ing among other articles “roots, prepared or 
otherwise, includes pink root cut up and 
prepared. Klett v. Delaware Ins. Co., 23 Pa. 
(11 Harris) 262, 264, 
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ROPEMAKER. 


“Ropemaker,” as used in a policy of fire 
insurance, providing that the policy should 
be void if the property insured should be 
used for the purpose of carrying on any trade 
or business denominated hazardous, among 
which are that of ropemakers,“ means one 
who twists the yarn into rope. The trade or 
business of a ropemaker means the making 
of the rope from the yarn, and not the spin- 
ning of the yarn nor the hackling of the 
hemp; and, although all these branches of the 
business might be carried on by the same 
person, still the one who twisted the yarn 
into rope is alone strictly a ropemaker. 
Where a building was used for hackling the 
hemp and spinning it into yarn, and the 
yarn thus made was taken to another build- 
ing, where it was made into rope, the trade 
or business of ropemakers was not conducted 
in such building. Wall v. Howard Ins. Co. 
(N. Y.) 14 Barb. 383, 387. 


ROPEWALK. 


A deed conveying a “ropewalk” includes 
the land on which the ropewalk stood, and 
also such land in addition as was used ha- 
bitually and necessarily in the absence of the 
ropewalk, in the same way that under the 
description of a house or a mill used in a 
deed the yard and curtilage of the house and 
the millyard will pass. Davis v. Handy, 37 
N. H. 65, 71. 


ROSARY. 


“Rosaries” are composed of beads, a 
metal chain, and a cross, the beads being 
fastened on the chain at regular intervals, 
and is not complete without a cross. They 
are used by Roman Catholics in counting 
their prayers, and are carried in the pocket 
when not so in use, and are never used for 
ornament. In all cases the beads are the 
component material of chief value, and are 
dealt in only by dealers in religious and de- 
votional articles pertaining to the Catholic 
Church, and are not dealt in by those who 
deal generally in beads and bead ornaments. 
The people who use rosaries sometimes call 
them beads and sometimes rosaries. Ben- 
ziger v. Robertson, 7 Sup. Ct. 1169, 1170, 122 
U. S. 211, 30 L. Ed. 1149. | 


ROSEWOOD. 


Rosewood furniture,” as used in United 
States revenue laws, includes only furniture 
which is made entirely of rosewood, and does 
not include any furniture which is a combi- 
nation of rosewood and other kinds of wood. 
Pansot v. Maxwell (U. S.) 19 Fed. Cas. 986, 
987; Sill v. Lawrence (U. S.) 22 Fed. Cas. 
115, 116. 


ROSEWOOD 


The terms “ebony and rosewood,” as 
used in Tariff Act July 30, 1846, Schedule B, 
providing that manufacturers of ebony and 
rosewood, etc., should be subject to a duty 
of forty per cent. ad valorem, did not mean 
articles manufactured from ebony and rose- 
wood entirely, but included as well fancy box- 
eg made of common wood and veneered with 
rosewood or ebony, invoiced as rosewood and 
ebony boxes, and known to the trade by 
those names, and also as fancy boxes and 
furnishing boxes; it not appearing that there 
are any articles known as ebony boxes or 
rosewood boxes made wholly from those 
woods. Sill v. Lawrence (U. S.) 22 Fed. Cas. 
115, 116. 


ROSTER. 


The word “roster” is used instead of 
“register,” and comprehends a list of mili- 
tary officers connected with a regiment, bri- 
gade, or division, and is kept as records of or- 
ders and official communications. Matthews 
v. Bowman, 25 Me. (12 Shep.) 157, 167. 


ROTTEN. 


“Rotten,” as used in an action for using, 
in a platform, unsound or “rotten” material, 
means unsound, and that the strength of the 
material was weakened by time and expos- 
ure, though the board was not decayed, so as 
to come within the ordinary acceptation of 
the term “rotten.” One definition given by 
Webster for “rotten” is “not firm or trusty; 
unsound; defective,” etc. Haworth v. See- 
vers Mfg. Co., 51 N. W. 68, 71, 87 Iowa, 765. 


Under a clause in a policy of insurance 
providing that “if the vessel, after regular 
survey, should be condemned for being un- 
sound or rotten, the assurers shall not be 
bound to pay their subscription,” a finding on 
a survey that her stern, apron, bends, and the 
most of her timbers are “decayed” is equiv- 
alent to finding that the vessel is “unsound” 
or “rotten,” although those terms are not 
used, as “decayed” is the same as “rotten.” 
Steinmetz v. United States Ins. Co. (Pa.) 2 
Serg. & R. 293, 296. 


ROUND. 


The term “round” should not be em- 
ployed in an instruction on damages, it being 
equivalent to “large,” great,“ or “consid- 
erable.“ Golden v. City of Clinton, 54 Mo. 
App. 100, 118. 


“Round,” as used in a deed conveying 
certain plains, together “with the woodland 
adjoining to said plains extending four Eng- 
lish miles round the said plains,” is satisfied 
by the giving of land on every side of the 
plains, let the exterior lines of the same be 
either circular or straight, and does not 
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necessarily imply that the exterior line must 
be a circle. Jackson v. Reeves (N. T.) 3 
Caines, 293, 298. 


As applied to logs. 


„Round,“ as applied to logs, indicates 
that their shape is circular or cylindrical 
Bucki v. McKinnon, 20 South. 540, 541, 37 
Fla. 391. 


ROUND SUM. 


“Round,” as used in an instruction that, 
if the plaintiff recover, he would be entitled 
to compensatory damages, and that by com- 
pensatory damages was meant such “round” 
sum in measurement as would compensate 
plaintiff for the injury done to him, was used 
to describe a lump sum in contradistinction 
from one that is the result of calculation or 
exact petition. Times Pub. Co. v. Carlisle, 
94 Fed. 762, 771, 36 C. C. A. 475. 


ROUND TRIP. 


The term “round trip,” when used with 
reference to a sea voyage, means a trip 
from the port of departure to the same port 
on return. Pacific Mail S. S. Ca v. United 
States (U. 8.) 18 Ct. Cl. 30, 38. 


ROUND-UP. 


A “round-up,” in the custom of cattle 
men, is a gathering together of the cattle 
every spring, at which the brands are exam- 
ined, and the cattle of the several ranches 
and owners are separated. Hebberd v. 
Southwestern Land & Cattle Co., 36 Atl. 122, 
126, 55 N. J. Eq. 18. 


ROUSTABOUT. 


A “roustabout” is a deck hand, whose 
work is loading and unloading a steamer. 
United States v. Trice (U. S.) 30 Fed. 490. 


ROUT. 


A “rout” is where three or more persons 
unlawfully assembling for the purposes of a 
riot “move forward to the execution of thelr 
design.” People v. Judson (N. Y.) 11 Daly, 
1, 23. 


Hawkins (Pleas of the Crown, c. 65, § 9) 
says “that unlawful assemblies, routs, and 
riots are three allied disturbances of the pub- 
lic peace. If an assembly moves forward 
towards the execution of its unlawful design, 
it is a rout.” An actual execution of the 
design is a riot. Follis v. State, 40 8. W. 
277, 87 Tex. Cr. R. 535. 


Whenever two or more persons assem- 
bled and acting together make any attempt 
or advance toward the commission of an act 


ROUTE 


which would be a riot if actually committed, 


such assembly is a “rout.” Pen. Oode Cal. 
1903, 3 406. 
ROUTE. 
See “Best Route“; “Direct Route”; “Post 
Routes.” 


“Route,” as used in a statute making 
provisions for an amended route of a rail- 
road and the location of tracks upon it, does 
not mean the same thing as “location of 
tracks“; it means only the course of the 
railroad, the streets through which it will 
pass. Theberath v. City of Newark, 30 Atl. 
528, 57 N. J. Law (28 Vroom) 309. 


Where a railroad charter authorizes the 
entry upon land for the purposes of explor- 
ing and locating the “route of the road,” 
and provides that when the route of the road 
shall have been determined upon, and a sur- 
vey thereof filed with the proper official, 
the company may take possession of the 
land, the words “route of the road” should 
not be construed to mean the entire line of 
the road from its commencement to its termi- 
nation, so as to require the location of the 
whole route to be filed before any land could 
be taken, but mean the route over the lands 
about to be taken; and hence it is sufficient 
if the location through such lands is filed. 
Doughty v. Somerville & E. R. Co., 21 N. J. 
Law, 442, 462. 


The term “route,” as used in a contract 
to convey to a railroad company a right of 
way “on the route lately surveyed” (or to 
be surveyed), is not necessarily so precise 
as to preclude a variation sufficient to change 
an oblique angle into a curve, but the com- 
pany under such a contract has no authority 
to locate its road so as to commence on the 
eastern side of the land at a point fifteen 
miles north of the original line, and extend- 
ing westerly so as to leave his land five rods 
south of the original line. Wood v. Michigan 
Air Line R. Oo., 90 Mich. 334, 337, 51 N. W. 
263. 


Terminal points. 


“Route,” as used in the act of 1872 con- 
ferring power on railroad companies to 
change the route of their roads, does not in- 
clude the terminal points of the road. The 
word “route,” according to the dictionaries, 
implies passage to and from. It is a French 
word, and is defined in Fleming and Tibbin's 
Standard French Dictionary. as a way used 
for going from one place to another, and, 
corresponding with its defined meaning, its 
common acceptation excludes termina! points 
and makes it dependent on them. Attorney 
General v. West Wisconsin Ry. Co., 36 Wis. 
466, 494. 


“Route,” as used in Act April 5, 1871, 
authorizing a railroad company to construct 
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its road from one city to another on such 
route and location and through such coun- 
ties as the board of directors should deem 
most feasible, necessarily involved a start- 
ing point and a terminus, and there cannot 
be a complete route and a complete location 
which does not comprehend the entire struc- 
ture throughout its length. Mellen v. Town 
of Lansing (U. S.) 11 Fed. 820, 825. 


ROUTE OF TRAVEL. 


“Route of travel,” as used in Code, § 
3788, requiring mileage to be computed by 
the most direct “route of travel,“ means the 
way or route traveled. A way or route not 
traveled is not within the meaning of the 
term. A traveled route is the way traveled 
by persons pursuing a journey between given 
points. Maynard v. Cedar County, 1 N. W. 
701, 702, 51 Iowa, 430. 


ROUTE USUALLY TRAVELED. 


“Route usually traveled,” as used in 
Code, § 3931, providing that in conveying a 
convict to the penitentiary it is the duty of 
the sheriff to travel the land route usually 
traveled,” means the land route usually 
traveled within the state, and not one which 
may be through other states; there being 
a land route exclusively within the state 
which is sometimes traveled. In cases 
where there are courthouses in the state 
from which there is no route to the peniten- 
tiary which is usually traveled through its 
entirety, or over which persons are accus- 
tomed to pass from the courthouse to the 
penitentiary in a continuous travel, the route 
leading to the penitentiary, and the different 
parts of which are usually traveled, and 
which is in a reasonable direct course from 
point to point, is within the meaning of the 
law the land route usually traveled.” 
Greene v. McGhee, 87 Ala. 164, 165. 


ROUTES AND BOUNDS. 


1 Rey. St. 515m, § 63, requiring the com- 
missioners in laying out a highway to make 
out and subscribe a certificate describing 
“the road so laid out particularly by routes 
and bounds,” is sufficiently complied with 
by a description referring to an established 
highway. People v. Town of Milton Com'rs, 
87 N. Y. 860, 364 


ROWBOAT. 


As vessel, see Vessel.“ 


ROYAL FISHERY. 


The term “royal fishery” at common law 
was used to designate the right of fishery in 
a navigable river in which the sea ebbed and 
flowed, and was so called because the right 


ROYAL FISHES 


was a part of the prerogative of the King. 
Arnold v. Mundy, 6 N. J. Law (1 Halst.) 1, 86. 


ROYAL FISHES. 


The term “royal fishes” was used at the 
common law to designate whales and stur- 
geons. They were so designated because 
they belonged to the King as a matter of 
prerogative. Arnold v. Mundy, 6 N. J. Law 
(1 Halst.) 1, 86. 


ROYAL RIVER. 


The term “royal river’ was used in the 
common law to designate a navigable river 
in which the sea ebbed and flowed. Arnold 
v. Mundy, 6 N. J. Law (1 Halst.) 1, 86. 


ROYALTY. 


As income, see “Income.” 


“Royalty” is the most appropriate word 
to apply to rental based on the quantity of 
coal or other mineral that is or may be taken 
from a mine. Raynolds v. Hanna (U. S.) 55 
Fed. 783, 800. 


A royalty is a tax or duty paid to the 
owner of a patent for the privilege of manu- 
facturing or using the patented article. 
Hubenthal v. Kennedy, 39 N. W. 694, 695, 
76 Iowa, 707. 


Royalties are commonly understood as 
meaning something proportionate to the use 
of a patented device; in other words, a kind 
of excise. (Bouv. Law Dict.) In its more 
ordinary meaning it would not literally in- 
clude the shares of stock in a corporation 
for which an accounting is demanded. In 
some of its uses it is a broader word than 
“rentals,” and yet in other aspects “rentals” 
is a broader word than “royalties.” Rentals, 
in their ordinary signification, are not limited 
as royalties in their ordinary signification; 
that is, to something proportionate to the 
use of a patented device. Western Union 
Telegraph Co. v. American Bell Telephone 
Co. (U. S.) 125 Fed. 342, 348, 60 O. C. A. 220. 


Plaintiffs and defendant, each of whom 
owned patents relating to telephones, which 
were in litigation between them, made a 
settlement, and entered into a contract by 
which defendant was granted an exclusive 
license to use all the patents of plaintiffs, 
and agreed to pay them upon all telephones 
used in the United States under license from 
it, “express or implied, unless expressly ex- 
cepted, a royalty or bonus of twenty per 
cent. of all rentals or royalties actually re- 
ceived or rated as paid, in accordance with 
the provisions of this contract, from licenses 
or leases for speaking telephones, exclusive 
of call bells, batteries, wires, and other ap- 
pliances, or services furnished or perform- 


ed.” The contract stated the then recognized money of account in Russia. 
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“standard” annual rentals or royalties for 
each telephone, which was subject to com- 
missions, and provided the commissions 
which might be paid therefrom, and the 
minimum rentals which might be charged, 
without a special agreement of the parties. 
It required defendant to keep accounts of the 
number of telephones manufactured, licensed, 
and put out of use, und of the rentals re 
ceived and commissions paid, and provided 
that, where exchanges were conducted by 
defendant or other corporations in which 
it was interested, the usual rentals on the 
telephones used should be “rated as paid,” 
within the meaning of the contract. Subse- 
quently defendant adopted the plan of selling 
a perpetual license to use its instruments in 
a certain territory to a local company, tak- 
ing in payment stock of the company; and 
in such cases the company paid the usual 
rentals on the telephones used, less the usual 
commissions. Held, that the term “rentals 
or royalties,” used in the contract, did not 
include the general profits which defendant 
might make from the monopoly given by its 
patents, either by conducting exchanges it- 
self or from licenses granted to others there- 
for, but was intended to cover only rentals 
from instruments, as specified and defined in 
the contract, which by the recognized custom 
were rented, and not sold, and that defend- 
ant was not entitled to any portion of the 
stock received from the sale of such licenses. 
Western Union Telegraph Co. v. American 
Bell Tel. Co. (U. S.) 105 Fed. 684, 685. 


RUBBER HOSE. 


A rubber hose“ is a tubing of indefinite 
length, open at both ends. It is not an an- 
nular pneumatic tube forming a tire. Dodge 
v. Porter (U. 8.) 98 Fed. 624, 627. 


RUBBISH. 


The word “rubbish” in the metropolitan 
paving act (57 Geo. 3, c. 29, 55 59, 60), en- 
titling scavengers to dust, ashes, rubbish, 
etc., within certain districts means such 
things as are in the contemplation of the 
owner rubbish, and which he desires to dis- 
pose of in that character. If there be any 
other purpose to which the dust, etc., can be 
applied except treating it merely as rubbish, 
he has a right to do so either where it is 
produced or on any other premises. If it be 
combustible as a fuel, he has a right to use 
it on any premises he may have. The right 
of the scavenger only attaches when the 
owner has no use for the articles mentioned 
in the act except as rubbish.” Filbey v. 
Combe, 2 Mees. & W. 677, 683. 


RUBLE. 


The term “ruble” is that given to the 
It was orig- 


RUBRICS 


inaflv a coin corresponding in value to the 
American dollar.” Pleasants v. Maryland 
Ins. Co., 12 U. S. (8 Cranch) 55, 58, 3 L. Ed. 
486. 


RUBRICS. | 


“Rubrics” was a name given in England 
to the titles of acts of Parliament, and were 
so called because written in red ink. The 
title was no part of the act, and was pre 
fixed by the clerk, and prior to the eleventh 
year of Henry VII (1495) titles were very 
rarely prefixed at all. State v. Woolard, 25 

.S. NA 719, 119 N. C. 779. 


RUDE. 
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“Rude and indecent behavior,” as used 


in Code, § 4032, punishing rude or indecent 
behavior, means “conduct which is boister- 
ous, rough, or uncivil, or is offensive to 
modesty or delicacy.” Reeves v. State, 11 
South. 298, 299, 96 Ala. 33. 


RUG. 


Webster defines “rug” to be a coarse, 
nappy, woolen fabric used for various pur- 
poses—for covering a bed; for protecting a 
carpet before a fire; for protecting the legs 
against the cold when riding. The term 
“rugs” in Schedule K of the tariff act of 
March 8, 1883, fixing a duty on rugs, does 
not include Chinese goat skins tanned with 
the hair on, sewed together, and used as 
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rugs, sleigh or carriage robes. or for lap robes 


and overcoat trimming, as Schedule K is en- 
titled “Wools and Woolens,” and the goat 
skins are not exclusively used for rugs. See- 
berger v. Schlesinger, 14 Sup. Ct. 729, 781, 
152 U. S. 581, 38 L. Ed. 560. 


Wool traveling rugs, which are not “por- 
tions of carpets or carpeting,” are not in 
cluded in the provision in Tariff Act Oct. 1, 
1890, c. 1244, § 1, Schedule K, par. 408, 26 
Stat. 598, for “rugs * * and other por- 
tions of carpets or carpeting, made wholly or 
in part of wool,” but are dutiable under the 
provision in paragraph 392 of said act (sec- 
tion 1, Schedule K. 26 Stat. 596), for all 
manufactures of every description made 
wholly or in part of wool.” United States v. 
Haynes, 124 Fed. 295. 


Traveling rugs, during 1888, were duti- 
able at 40 per cent. ad valorem, as rugs, 
under Tariff Act March 3, 1883. par. 378, 
Schedule 12, and not as manufactures of 
wool, under par. 362. Ingersoll v. Magone 
(U. S.) 53 Fed. 1008, 1010, 4 C. C. A. 150 (re- 
versing IU. S.] 48 Fed. 159). 


RUIN. 


“Ruin,” as used in a lease of a coal mine 
in which the lessees covenanted that they 
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RULE 


workmanlike manner, so as not to “ruin” 
the works, does not mean an utter destruc- 
tion of the works, but includes a serious im- 
pairment of the works, and anything which 
would essentially promote tbeir injury, de- 
cay, or obstruction. Consolidated Coal Co. 
v. Schaefer, 25 N. E. 788, 789, 135 III. 210. 


RULE. 


See “Home Rule”; 
Regulations.” 


“Usual Rules and 


A “rule” is a definite regulation prescrib- 


ed as a law of conduct. Watts v. Holland, 


56 Tex. 54, 60. 


“Rule” is that which is prescribed or 
laid down as a guide to conduct; that which 
is settled by authority or custom; a regula- 
tion; a prescription; a minor law; a uni- 
form course of things. South Florida R. Co. 
v. Rhodes, 5 South. 633, 635, 25 Fla. 40, 3 
L. R. A. 733, 23 Am. St. Rep. 506 (citing Web- 
ster). 


“ ‘Rules,’ in a legal sense, mean laws.” 
In re Higbee, 5 Pac. 693, 694, 4 Utah, 19. 


An application for membership in a fra- 
ternal insurance society contained an agree- 
ment in one clause that the order should not 
be liable if the member committed suicide, 
and in another clause that he would make 
punctual payment of all dues and assess- 
ments and conform to the “constitution, laws, 
and rules” of the order. One section of the 
constitution of the society substantially stat- 
ed the provisions of the first of the above 
sections of the application, and another sec- 
tion of the constitution provided that if the 
member should pay all dues and assessments 
and conform to the “laws and rules’—thus 
omitting the word constitution“ —of the or- 
der, the certificate should be incontestable 
after a certain date. Held, that the “laws 
and rules” of the order to which the member 
was to conform in order that the certificate 
should be incontestable were those mention- 
ed in the latter of the above clauses of the 
application, and did not include the former 
clause of the application, which was an inde- 
pendent clause of forfeiture, nor the similar 
clause of the constitution. Royal Circle v. 
Achterrath, 68 N. E. 492, 493, 204 III. 549, 63 
L. R. A. 452, 98 Am. St. Rep. 224. 


As by-law or regulation. 


In a city charter empowering the council 
to make “ordinances, rules, regulations, and 
by-laws” for certain purposes, such terms 
are all equivalent to each other, so that what- 
ever rule, regulation, or by-law affects the 
subjects mentioned must be passed with 
formalities required for an ordinance proper. 
Hunt v. Common Council of City of Lumbert- 
ville, 45 N. J. Law (16 Vroom) 279, 282; Tay- 
lor v. Lambertville, 10 Atl. 809, 811, 43 N. 


would work the mine in a sound, safe, and | J. Eq. (16 Stew.) 107. 


RULE 


Order distinguished. 


The words “rule” and “order,” when 
used in a statute, have a definite significa- 
tion. They are different in their nature and 
extent. A rule, to be valid, must be general 
in scope and undiscriminating in its applica- 
tion. An order is specific and limited in its 
application. The function of an order relates 
more particularly to the execution or enforce- 
ment of a rule previously made. Thus a 
provision that a board of pilot commissioners 
may make rules for the government of pilots 
does not authorize the commissioners to or- 
der pilots who own and operate their boats, 
and have the same fully manned, to allow 
another pilot to cruise on the boat. Morris 
v. Board of Pilot Com’rs, 80 Atl. 667, 669, 7 
Del. Ch. 136. 


Ordinance distinguished, 


Rules for the government of the city 
council are of the dignity and effect of an 
ordinance where they are reported in writ- 
ing by the committee appointed to draft 
them and adopted on a regular motion at a 
regular meeting of the council. State v. 
Swindell, 45 N. H. 700, 701, 146 Ind. 527, 58 
Am. St. Rep. 375. 


Rule“ is defined as a regulation adopted 
by a deliberative body for the conduct of its 
proceedings ; so rules adopted by a legislative 
or municipal body cannot be deemed ordi- 
nances, which are local laws of a municipal 
corporation, passed by the governing body. 
Armatage v. Fisher, 26 N. T. Supp. 364, 367, 
74 Hun, 167. 


As temporary rule. 


Comp. St. c. 5, § 8, enacts that in the 
Fifteenth Judicial District there shall be 
drawn a panel of 48 jurors, with a proviso 
that, where such numbers may not be re- 
quired, the Judges may, by appropriate rule, 
provide for the drawing of a less number. 
Held, that the statute did not contemplate 
a fixed and permanent general rule, but 
meant one to be made from time to time, 
according to the condition of business. Bar- 
ney v. State, 68 N. W. 636, 638, 49 Neb. 515. 


RULE ABSOLUTE FOR NEW TRIAL. 


The entry, “Rule absolute for new trial,” 
implies that a judgment has been vacated, 
verdict set aside, and new trial granted. 
The better practice is, where a judgment is 
set aside, after the term at which it is en- 
tered, to make a formal entry, “Judgment 
vacated, verdict set aside, and new trial 
granted.” Fisher v. Hestonville, M. & F. 
Pass. Ry. Co., 40 Atl 97, 185 Pa. 602. 


RULE DAY. 


“Rule day,” as used in Cir. Ct. Rule 18, 
providing that all declarations shall be filed 
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on or before the rule day to which the pro- 
cess is made returnable, means the return 
day on which a defendant is required to ap- 
pear by summons duly served and returned. 
Cook v. Cook, 18 Fla. 634, 637. 


RULE IN SHELLEY’S CASE. 


The “rule in Shelley’s Case” was of 
feudal origin and policy, and was designed to 
favor the transmission of estates by de- 
scent, and to prohibit their transmission in 
certain lines of succession by means of a 
deed or will, instead of by inheritance ac 
cording to the course of law. In that ancient. 
case it was expressed that when the ancestor 
by any gift or conveyance taketh an estate 
of freehold, either immediately or mediately, 
to his heirs in fee or in tail, to his heirs” are 
words of limitation of the estate, and not of 
purchase. By which is meant that the an- 
cestor—or, in other words, the first taker— 
takes the whole estate in fee, instead of for 
life, when the words are “to his heirs,” and 
an estate tail instead of for life, when the 
words are “to the heirs of his body.” This 
rule was not one of interpretation, but of 
positive law. It did not seek any intentions, 
but in most cases defeated it. Zabriskie v. 
Wood, 23 N. J. Eq. (8 C. E. Green) 541, 544. 


The “rule in Shelley’s Case” did not orig- 
inate with the case, but is a still more an- 
cient dogma. It is a rule of construction, 
and is as follows: Where one takes an estate 
by grant or devise, and the deed or gift, by its 
terms, gives him a life estate only, with re- 
mainder immediately thereafter, or after the 
expiration of an intermediate estate, to his 
heirs or the heirs of his body, then, if there 
should be such heirs, the tenant for life 
would become seised of an estate in fee sim- 
ple, and those in remainder would take as 
heirs, and not as purchasers. The word 
“heirs” or “heirs of the body,” in defining 
who should take the remainder, were regard- 
ed as words of limitation of the estate, and 
not as words of purchase. And this rule was 
so stubborn that, if such were the words of 
the grant, it would therefrom conclusively 
infer as a matter of Jaw that the intent and 
purpose of the grant was to create an estate 
of inheritance, which would descend to those 
nominated by the general description of 
heirs, notwithstanding the grantor should 
declare his intention to be otherwise. To 
become subject to this rule, there must be, 
by the terms of the grant, a life estate in the 
first taker, with remainder to heirs or the class 
of heirs named in thedeed. The result of this 
was that the first taker, immediately on the 
birth of heirs, such as were mentioned in tbe 
grant, would take the remainder also, and 
thereupon have the whole estate. This he 
could alienate and thereby disappoint the 
heirs, who would be cut out of their estate 
in the remainder. Duffy v. Jarvis (U. S) 84 
Fed. 731, 733. 


RULE IN SHELLEY'S CASE 


The principle of the common law known 
as the rule in Shelley’s Case” is defined as 
follows: “When a person takes an estate of 
freehold, legally or equitably, under a deed 
or will or other writing, and afterwards in 
the same deed or will or other writing there 
is a limitation by way of remainder, with or 
without the interposition of any other es- 
tate, of an interest of the same quality, as 
legal or equitable, to his heirs generally, or 
his beirs of his body, by that name in deeds 
or writings of conveyance, or by that or 
some such names in wills, and as a class 
or denomination of persons to take in suc- 
cession from generation to generation, the 
limitation to the heirs will entitle the per- 
son or ancestor himself to the estate or in- 
terest imported by that limitation.” Hamp- 
ton v. Rather, 30 Miss. 193, 203. 


The rule in Shelley’s Case is stated as 
follows by Lord Coke: “It is a rule of law, 
when the ancestor by any gift or conveyance 
takes an estate in freehold, and in the same 
gift or conveyance the estate is limited either 
mediately or immediately to the heirs in fee 
or in fee tail, that always in such cases ‘the 
heirs’ are words of limitation of the estate, 
and not words of purchase.” Jones v. Jones, 
20 Ga. 699, 700 (quoting 1 Coke, 104). 


The rule in Shelley’s Case “is that when 
a person takes an estate of freehold, legally 
or equitably, under a deed, will, or other 
writing, and in the same instrument there is 
‘a limitation by way of remainder, either with 
or without the interposition of another estate, 
of an interest of the same legal or equitable 
quality to his heirs or heirs of his body as a 
class of persons to take by succession from 
generation to generation, the limitation to 
the heirs entitles the ancestor to the whole 
estate. This result would follow, although 
the deed might express that the first taker 
should have a life estate only. It is founded 
on the use of the technical words ‘heirs’ or 
‘heirs of his body’ in the deed or the will. 
The rule in Shelley’s Case is said to be a 
rule of law. It is really an organic rule en- 
tering into the creation of an estate of in- 
heritance. The whole must embrace all 
its parts. The existence of the whole being 
established or taken for granted, it cannot 
be true that a part of the whole is wanting; 
that is, if it takes four sides to complete a 
mansion, its completion being admitted by 
a law in physics, it cannot be true that the 
mansion has three sides only. In that sense 
it is a rule of law.” Hancock v. Butler, 21 
Tex. 804, 807. f 


The rule in Shelley’s Case as stated by 
Mr. Preston, which Chancellor Kent says is 
full and accurate, is as follows: When a 
person takes an estate or freehold, legally 
or equitably, under a deed, will, or other 
writing, and in the same instrument there is 
a limitation by way of remainder, either with 
or without the interposition of another es- 
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tate, of an interest in the same legal or eq- 
ultable quality to his heirs, or heirs of his 
body, as a class of persons to take in suc 
cession from generation to generation, the 
limitation to the heirs entitles the ancestor 
to the whole estate.” Hardage v. Stroope, 24 
S. W. 490, 491, 58 Ark. 303; Kiene v. Gmehle, 
52 N. W. 232, 233, 85 Iowa, 312; Wescott v. 
Binford, 74 N. W. 18, 19, 104 Iowa, 645, 65 
Am. St. Rep. 530. 


“The rule in Shelley’s Case is that where 
an ancestor takes an estate or freehold, with 
a remainder to his heirs or heirs of his body, 
the word ‘heirs’ is a word of limitation of 
the estate, and not of purchase; that is, in 
other words, that such remainder vests in 
the ancestor himself, and the heir, when he 
takes, shall take by descent from him, and 
not as a purchaser. This rule may give way 
to the manifest intentions of the testator, 
providing that the intent be so fully express- 
ed as to leave no doubt whether it was an 
intent or not.” Rogers v. Rogers (N. Y.) 3 
Wend. 503, 511, 20 Am. Dec. 716. 


The rule in Shelley’s Case was that 
where an estate in freehold is limited to a 
person, and in the same instrument there is a 
limitation, either mediate or immediate, to 
his heirs or the heirs of his body, the word 
“heirs” is to be taken as a word of lim- 
itation, or in other words, the ancestor takes 
the whole estate comprised in these words— 
if it be to the heirs of his body, a fee tail; 
if to his heirs, a fee simple. Trumbull v. 
Trumbull, 21 N. E. 366, 149 Mass. 200, 4 L. 
R. A. 117. 


The rule in Shelley’s Case is this: 
Where a freehold is limited to one for life, 
and by the same instrument the inheritance 
is Hmited, either mediately or immediately, 
to heirs of his body, the first taker takes the 
whole estate either in fee simple or fee tail; 
and the word “heirs” or “heirs of the body” 
are words of limitation, and not of purchase. 
Mellhinny v. Mellhinny, 37 N. E. 147, 148, 
137 Ind. 411, 24 L. R. A. 489, 45 Am. St. 
Rep. 186 (citing Andrews v. Spurlin, 85 Ind. 
262). 


“We know of no clearer definition of the 
rule than that given by Chancellor Harper in 
Williams v. Foster (S. C.) 3 Hill, 194: ‘By 
the rule in Shelley’s Case it was determined 
that if an estate of freehold Is given to the 
ancestor, and the remainder be therein lim- 
ited to his heirs or the heirs of his body, 
such remainder is immediately executed in 
possession in the ancestor so taking the free- 
hold, and he takes an estate in fee or in tail, 
according to the terms of the limitation.’ 
As we understand it, the principle is that 
where the remainder is given to the very 
persons who would, without such remainder, 
take by descent from the life tenant, they 
shall be held to take by descent, and not by 
purchase.” Smith v. Smith, 24 S. C. 304, 
314. 


RULE OF CONSTRUCTION 


RULE OF CONSTRUCTION. 


In Post v. Herbert’s Kx'rs, 27 N. J. Eq. 
(12 C. E. Green) 540, 543, in speaking of a 
subordinate rule of construction, it is said 
that it is a mere judicial exposition of the 
natural meaning of a certain form of ex- 
pression. It is not an artificial contrivance, 
which, when presented, is to have a supreme 
effect, but is a rule simply because the 
phrase in question, considered intrinsically 
and without qualification ab extra, affords 
a definite testamentary purpose. The phra- 
seology has received its accepted interpreta- 
tion, because it is supposed that such inter- 
pretation will carry out the views of the 
testator. The consequence is that the rule 
is always subject to be modified or abrogated 
by the conditions of the case to which it ap- 
plies. Dutton v. Pugh, 18 Atl. 207, 209, 45 
N. J. Eq. (18 Stew.) 426. 


RULE OF COURT. 


A rule of court is an order generally 
made by a court having competent jurisdic- 
tion. Barney v. State, 49 Neb. 515, 522, 68 N. 
W. 636 (citing Bouvier). i 


A rule is an order made by a court, be- 
tween the parties to a cause before it or 
touching the discharge of duty by those en- 
gaged in the conduct of its proceedings, 
either as permanent officers of the court or 
as serving therein in some temporary capaci- 
ty. It is authenticated by the signature of 
the judge, or, in certain instances, that of 
the clerk. Goodlett v. Charles (S. C.) 14 
Rich. Law, 46, 49. 


RULE OF EVIDENCE. 


“A rule of evidence may be defined to be 
the mode and manner of proving the compe- 
tent facts and circumstances on which a 
party relies to establish the fact in dispute 
in judicial procedure.” Lapham v. Marshall, 
3 N. Y. Supp. 601, 603, 51 Hun, 36. 


RULE OF PROPERTY. 


A rule of property is a settled legal 
principle governing the ownership and devo- 
lution of property. This principle can only 
be settled by the Supreme Court of the state, 
and its utterances in cases pending before it 
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cision remains unreversed by the Supreme 
Court giving such construction. Yazoo & M. 
V. R. Co. v. Adams, 32 South. 937, 946, 81 
Miss. 90. 


The decisions of the highest court of a 
state may be said to constitute a “rule of 
property” when they relate to and settle 
some principle of local law directly applica- 
ble te title. Edwards v. Davenport (U. 8.) 
20 Fed. 756, 763. 


RULE TO SHOW CAUSE. 


As process, see Process.“ 
As writ, see “Writ.” 


BULES AND REGULATIONS. 


The phrase rules and regulations,” as 
used in an act authorizing a railroad com- 
pany to construct a branch road under the 
rules and regulations under which the road 
was empowered to construct its main line, 
does not imply an exemption from taxation 
of its branch line to the same extent that 
the main line was exempt from taxation. 
The exemption was only for the main line, 
and, if the act authorizing the branch road 
does not in terms apply the exemption to 
the additional road which was to be built 
under it, the court will presume that noth- 
ing of the kind was intended, and the state 
was left free to tax the road like other prop- 


; erty. Southwestern R. Co. v. Wright, 6 Sup. 


Ct. 375, 378, 116 U. 8. 231, 29 L. Ed. 626 (af- 
firming 68 Ga. 311). 


“Rules and regulations,” as used in 5 
Stat. 394, conferring on federal courts power 
to make all necessary rules and regulations 
for conforming the impaneling of juries to 
the laws and usages in force in the state, 
includes the power to adopt the laws and 
usages of the state in respect to the chal- 
lenges of jurors. United States v. Shackle 
ford, 59 U. S. (18 How.) 588, 590, 15 L. Ed. 
495. 


The term “rules and regulations“ im- 
plies uniformity in operation, and not dis- 
crimination for the pecuniary advantage of 
the promulgator. Indianapolis Union Ry. 
Co. v. Dohn, 53 N. E. 937, 938, 153 Ind. 10 
45 L. R. A. 427, 74 Am. St. Rep. 274 


Const. U. S. art. 4, § 8, ef. 2, declares 


involving the title to property construing | that the Congress of the United States shall 
statutes or constitutional provisions have the have power to dispose of and make all 


elfect of establishing a rule of property to 
the extent only that the particular statute 
or constitutional provision was in that case 
involved, or necessarily considered and de- 
termined by the court in the case then pend- 
ing before it; and such rule of property, 
when so established, becomes and remains 
the settled legal principle governing the ac- 
quisition and title to property, to which con- 
struction is applicable so long as such de- 


| 


needful rules and regulations” respecting the 
territory and other property belonging to 
the United States. “No one has ever doubt- 
ed the authority of Congress to erect terri- 
torial government within the territory of the 
United States under the general language of 
this clause.” 2 Story, Const. § 1325. Rules 
and regulations, in a legal sense, mean laws. 
Blackstone says that “municipal law is 8 
rule of civil conduct prescribed by the su- 


RULES OF COMMON LAW 62 
preme power in a state,“ and such provision 
authorizing Congress to make rules and reg- 
ulations should be construed in a broad 
sense to authorize Congress to make all laws 
for the government of the territories within 
its legislative scope. In re Higbee, 5 Pac. 
693, 694, 4 Utah, 19. 


RULES OF COMMON LAW. 


The phrase “rules of the commen law,” 
as used in Const. art. 3, § 13, providing for 
a jury trial, and declaring that in actions be 
fore a justice a jury may consist of six per- 
sons, and providing that no fact tried by 
jury shall be otherwise re-examined in any 
case than according to the rules of the com- 
mon law, has reference to the re-examina- 
tion of facts tried by jury as defined and 
known at the time of the adoption of the 
Constitution. By these rules the only pro- 
ceeding by which such facts could be ex- 
amined was by the setting aside of the ver- 
dict of the jury by the court before which 
the trial was had or by proceeding in error 
to an appellate court, and in the latter case 
the record alone could be examined. A case 
tried by a jury of six before a justice cannot 
be retried by the circuit court de novo. Bar- 
low v. Daniels, 25 W. Va. 512, 518. 


RULES OF THE GAME. 


The ordinary rules of the game, where 
there are no special rules stipulated, consti- 
tute the terms of the agreement on which 
betting upon a game are based, and define 
the contingency upon which one or the other 
is to receive the gift, and a staking of money 
ls an ostensible adoption or sanction of such 
agreement, and also a conditional tender. 
Stearnes v. State, 21 Tex. 692, 694. 


RULES OF LIMITATION. 


The term “rules of limitation,” as used 
in Code Civ. Proc. § 414, providing that the 
provisions of the chapter are the only rules 
of limitation applicable to a civil action or 
special proceeding, refers only to the period 
of time designated in the chapter for the 
commencement of said actions. Hayden v. 
Pierce, 39 N. E. 638, 640, 144 N. Y. 512. 


RULES OF PROCEDURE. 


“Rules of procedure” are rules made by 
any legislative body relating to the mode 
and the manner of conducting the business 
of the body, and for the purpose of making 
an orderly and proper disposition of the mat- 
ters before such body, such as rules prescrib- 
ing what committees shall be appointed, up- 
on what subjects they shall act. what shall 
be the daily order in which business shall be 
taken up, and in what order certain motions 
shall be received and acted on, etc. Such 
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rules operate nowhere except in the legis 
lative hall that adopts them, and never con- 
travene the statute and common law of the 
land. Heiskell v. City of Baltimore, 4 Atl. 
116, 118, 65 Md. 125, 57 Am. Rep. 308; Hey- 
ker v. McLaughlin, 50 S. W. 859, 860, 106 
Ky. 509, 20 Ky. Law Rep. 1983, 1985. 


RULING. 


The word “ruling,” as used in Pen. Code 
Mont. 1895, § 2321, providing that on appeal 
from a judgment the court may review any 
order or “ruling,” permits a review of the 
actions of the district court upon matters 
of law in the exclusion or admission of testi- 
mony involving the merits of the case on 
an appeal from the judgment only; the 
word “ruling” meaning generally a settle- 
ment or decision of a point of law arising 
from the trial of the case, without neces- 
sarily the force and solemnity of a judgment 
or order. State v. O’Brien, 43 Pac. 1091, 18 
Mont. 1. 


Where the certificate of a bill of excep- 
tions recites that a motion for a new trial 
was made and refused, and that defendants 
asked for 30 days in which to file a bill of 
exceptions to the rulings of the court, the 
word “rulings” covers all rulings, including 
that on a motion for a new trial. Gilmer v. 
Sidenstricker, 24 S. E. 566, 567, 42 W. Va. 
52. 


The refusal of a judge to do a minis- 
terial act, such as to issue a certificate of 
competency to teach. is not a “ruling” or 
“decision,” within Sayles’ Civ. St. art. 3715, 
providing that the State Superintendent shall 
hear and determine all appeals from the rul- 
ings and decisions of subordinate school offi- 
cers. Cruse v. McQueen (Tex.) 25 S. W. 711, 
712. 


The use of the word “rulings” in a mu- 
nicipal ordinance providing tbat the alder- 
men, on hearing appeals from the mayor's 
court, may review the rulings made by the 
mayor on the trial, clearly indicates a power 
in the aldermen to review the law as applied 
by the mayor, “as it is a word peculiarly ap- 
plicable to a legal question, and is seldom, 
if ever, applied to a finding of fact.” City 
Council of Anderson v. O'Donnell, 7 S. E. 
523, 527, 29 S. O. 355, 1 L. R. A. 632, 13 Am. 
St. Rep. 728. 


RULING MARKET RATES. 


“In Manchester Paper Co. v. Moore, 104 
N. Y. 680, 10 N. E. 861, it was held that 
where goods were delivered under an agree- 
ment by which the buyer agreed to pay the 
‘ruling market rates,’ and it appeared that 
there were two market rates. one for goods 
of the kind bought by importers and another 
for them as sold by jobbers, evidence of con- 
versations of the parties and the surround- 
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ing circumstances was competent for the 
purpose of showing which of the two was 
intended.” Beemer v. Packard, 38 N. T. 
Supp. 1045, 1046, 92 Hun, 546. 


RULINGS IN PROGRESS OF TRIAL. 


Rev. St. § 700 [U. S. Comp. St. 1901, p. 
570], providing that the “rulings of the court 
in the cause in the progress of the trial.“ 
excepted to at the time, may be reviewed 
upon a writ of error, etc., refers only to rul- 
ings on the admission or rejection of evi- 
dence; and hence no exceptions can be tak- 
en to the refusal of the judge to approve 
or disapprove a list of propositions of law. 
City of Key West v. Baer (U. S.) 66 Fed. 
440, 441, 13 O. C. A. 572. 


The phrase “rulings of the court in the 
progress of the trial“ is held not to include 
the general finding of the Circuit Court, nor 
the conclusions of the Circuit Court embod- 
ied in such general finding. Town of Mar- 
tinton v. Fairbanks, 5 Sup. Ct. 321, 322, 112 
U. S. 670, 28 L. Ed. 862. 


Within the meaning of the rule that, in 
a case where issues of fact are submitted 
to the Circuit Court and the finding is gen- 
eral, nothing is open to review by the losing 
party under a writ of error except the “rul- 
ings of the court in the progress of the 
trial,“ the phrase quoted does not include 
the general finding of the Circuit Court, nor 
the conclusions of the Cireult Court embod- 
jed in such general findings. Cooper v. Omo- 
hundro, 86 U. S. (19 Wall.) 65, 69, 22 L. Ed. 
47. 


RUM. 


As intoxicating liquor. 
See “Intoxicating Liquor.” 


As spirituous liquor. 
See “Spirituous Liquors.” 


RUM DISEASE. 


“Rum disease” is that appetite for spir- 
its which cannot be overcome, except by 
actual restraint. Streitwolf v. Streitwolf (N. 
J.) 47 Atl. 14, 18. 


RUMOR. 


“Rumor,” as used in Rev. St. 6 1897, 
providing that if a juror’s opinion is founded 
only on rumor and newspaper reports, and 
is not such as to bias or prejudice his mind, 
he may be sworn, is defined by Webster to 
be “flying or popular report; a current story 
passing from one person to another, without 
any known authority for the truth of it.“ 
“Report” is a synonym for “rumor.” Anoth- 
er is “hearsay”; and another, “story.” State 
v. Culler, 82 Mo. 623, 626. 


RUN-OUT 


In an action for slander, a witness was 
asked if there was any rumor in a certain 
place and vicinity that defendant had ac- 
cused plaintiff of stealing and being a thief, 
and it was objected that this evidence was 
intended to show an individual rumor. It 
was held that the word “rumor” signifies a 
flying or popular report—the common talk. 
Therefore any rumor meant any current re- 
port, and not the remarks of a single person. 
Smith v. Moore, 52 Atl. 320, 321, 74 Vt. 81. 


RUN. 


Run,“ as used in the statement of a 
witness in a personal injury case that the 
wagons causing the injury are run by de 
fendant, will be interpreted as meaning that 
they were operated, controlled, and managed 
by the defendant, thus rendering it liable. 
Diel v. Henry Zeltner Brewing Co., 61 N. 
Y. Supp. 930, 931, 30 App. Div. 291. 


An order of court directing a receiver 
to “conduct and run” a hotel is sufficient au- 
thority to perform acts necessary to the con- 
duct of the business, and hence suffleient to 
authorize the receiver to make purchases of 
necessary merchandise on credit, in the ab 
sence of any provision enabling him to raise 
money. Highland Ave. & B. R. Co. v. Thorn 
ton, 16 South. 699, 700, 105 Ala. 225. 


As remove. 


The word “run,” as used in an indict 
ment alleging that the mortgagor of certair 
horses did run the mortgaged property out 
of the state, is equivalent to the word “re 
move,” as used in Pen. Code, art. 797, mak- 
ing it unlawful for a mortgagor to remove 
mortgaged property out of the state. Wil- 
liams v. State, 11 S. W. 114, 115, 27 Tex. 
App. 258. 


As spread or communicate. 


“Run,” as used in Rev. St. tit. 1, § 277, 
providing that every person who shall set 
fire on any land that shali run on the land 
of another, meant “to pass, spread, or com- 
municate in ordinary modes.” Ayer y. Stark- 
ey, 80 Conn. 304, 307. 


RUN INTO MONEY. 


Where notes payable in specific articles 
of property are unpaid, and the time of pay- 
ment has elapsed, the common and uniform 
phrase of the community is that the note 
has “run into money.” Perry v. Smith, 22 
Vt. 801, 306. 


RUN-OUT. 


A term used by founders to denote the 
escape of heated metal by reason of im- 
perfections in the mold. Kehoe v. Allen, 52 
N. W. 740, 92 Mich. 464, 31 Am. St. Rep. 
608. 


RUN OUT A LINE 


RUN OUT A LINE. 


Act April 4, 1887, 1 1, providing that, 
whenever the boundary line of any county 
in the state shall be so indefinite that a por- 
tion of the territory is claimed by two coun- 
ties, it shali be the duty of the state engineer 
and county surveyors to run out and estab- 
iish such lines as nearly as may be in ac- 
cordance with such defective description, 
does not necessarily mean passing over it 
physically, and whether it is necessary, in 
order to the adjustment of a boundary, to 
run it out on the ground, depends on the 
nature of the country through which the 
line runs; but where lines have been drawn 
and unmistakably defined by nature, if a 
disputed boundary falls upon one of them, 
its designation as the true line, naming 
known points as its termini, and giving its 
course, is a running out and establishment 
of the line. Hinsdale County Com'rs v. Min- 
eral County Com’rs, 48 Pac. 675, 678, 9 Colo. 
App. 368. 


“Run out a line,” when used in connec- 
tion with surveying, means that a person 
qualified to do such work shall go upon the 
ground and with proper instruments, chain- 
men, and necessary assistants establish and 
mark a line upon the surface of the earth. 
They clearly impose the duty of going upon 
the ground and actually running out the line. 
Mineral County Com’rs v. Hinsdale County 
Com'rs, 53 Pac. 883, 384, 25 Colo. 95. 


RUN TO MARKET. 


A draft drawn by F. on defendants in 
plaintiffs’ favor was accepted “payable when 
the lumber is run to market.“ The draft 
was given in payment for plaintiffs’ labor 
on logs of F., from which lumber was to be 
made. An agreement was made between 
' defendants and F., at the time of the ac- 
ceptance, that the lumber from the logs 
should be delivered to them to be sold for 
F. F. sold all his interest in the logs be- 
fore plaintiffs commenced the action. Held, 
that the words ‘payable when the lumber 
is run to market,” in the acceptance, should 
be construed to mean that the defendants 
would pay the draft when they had run the 
lumber to market, and did not méan that the 
lumber had been run to market when F. 
had sold his interest. Defendants promised 
to pay when they had run to market the 
lumber against which the draft was drawn, 
and on the faith of the possession and sale 
of which the acceptance was made. They 
did not mean that they would pay whenever 
the drawer of the draft should sell out his 
interest to other parties and pocket the pro- 
ceeds. Lamon v. French, 25 Wis. 37, 41. 


RUNNING. 


Within the meaning of Sand. & H. Dig. 
§ 6349, providing that all railroads operated 
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RUNNING ACCOUNT 


in the state shall be responsible for damages 
to persons or property done or caused by the 
running of trains in this state, the word 
“running” was used in a narrow and restrict- 
ed sense of causing trains to be moved or 
propelled. The rule had its origin in the 
inability of plaintiff to prove his injuries to 
have been the result of negligence in cases 
where the facts He peculiarly within the 
knowledge of those who produce the injury. 
This may be said to be the case where the 
injury is caused by the actual running of 
the train, and the word “running” will not 
be construed to mean the operation of the 
train in its broad and general sense. St. 
Louis & S. F. R. Co. v. Cooksey, 69 S. W. 
259, 260, 70 Ark. 481. 


A marine policy on a barge “while run- 
ning on the Hudson and East rivers” was 
intended to describe the business of the 
barge employed upon these waters, and in- 
cludes the time required for loading and un- 
loading, as well as the time when the barge 
is actually in motion. “The term ‘running’ 
was evidently employed in the sense or- 
dinarily given it, as it is applied to the busi- 
ness of navigation, and for that reason it 
could not have been intended that it should 
be restricted to risks encountered only when 
the barge was in motion, but it was equally 
within the protection intended to be offered 
by the policy while it was lying at the 
wharves it was obliged to resort to for the 
purpose of receiving and discharging its 
cargo. The term ‘running,’ as it was used 
by the defendant, must have been designed 
to include all that ordinarily would be com- 
prehended by the business of a vessel in 
active employment. It described the condi- 
tion of the vessel commercially engaged, and 
it was used by way of contrasting the dif- 
ference between vessels laid up and out of 
use and those making trips upon the water.“ 
St. Nicholas Ins. Co. v. Merchants’ Mut. 
Fire & Marine Ins. Co. (N. I.) 11 Hun, 108, 
113. 


RUNNING ACCOUNT. 


An account with a bank for money loan- 
ed, checks paid, etc., which during the time 
makes monthly statements, striking the bal- 
ance due each month, which is carried for- 
ward and charged, constitutes a “running 
account,” and is in effect but one transac- 
tion. Pickett v. Merchants’ Nat. Bank of 
Memphis, 32 Ark. 346, 355. 


“Running accounts,” as used in Rev. St. 
1838, p. 447, providing that the statute of 
limitations shall not operate as a bar to 
an action founded on running accounts be- 
tween merchant and merchant, means mu- 
tual accounts and reciprocal demands be- 
tween the parties. which accounts and de 
mands remain open and unsettled between 
merchant and merchant. Brackenridge v. 
Baltzell, 1 Ind. (1 Cart.) 333, 335. 


RUNNING ACCOUNT 


“Running account,” as the term is used 
to define accounts against which the stat- 
ute of limitations does not begin to run un- 
til the date of the last item, are accounts 
with reference to cases of reciprocity and 
mutuality of dealings between the parties, 
and not accounts where the demands are all 
on one side; and hence it cannot be con- 
tended that claims against the Interior De- 
partment for pensions, until paid or sued for, 
were running accounts. Leonard v. United 
States (U. S.) 18 Ct. Cl. 382, 385. 


Where defendant gave to plaintiffs the 
following guaranty: In consideration of 
$100 * + * I do hereby become bound to 
Picker Bros. * * * and agree to pay 
them for all such goods as they may here- 
after sell * * to , not exceeding 
on the aggregate $182; the same to be a 
running account for an indefinite time, and 
such deliveries to be at such time as said 
shall desire,“ the parties intended a 
running account, and the amount specified 
was a limitation only on the extent of the 
defendant’s responsibility. A running ac- 
count necessarily contemplates continuous 
dealing, and this intention is further em- 


phasized by the provision that the account | ents. 


shall be for an indefinite period.“ There is 
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RUNNING LEASE 


Cong. July 2, 1864) requiring the company to 
permit other companies to form “running 
connections” with it tnctudes only such ar- 
rangements as to the arrival and departure 
of freight and passenger trains, and as to the 
stations, platforms, and other facilities, as 
will enable the companies desiring to make 
connections to do so without serious incon- 
venience, and does not impose any obliga- 
tion upon the company to carry freight in 
the cars in which it may be tendered by a 
connecting line, when its own cars are not in 
use and the freight would not be injured by 
transfer to another car. Oregon Short Line 
& U. N. Ry. Co. v. Northern Pac. R. Co. (U. 


S8.) 51 Fed. 465, 475; Id., 61 Fed. 158, 163, 9 
> C. A. 409. 


RUNNING DAYS. 


Libelants executed to the respondents a 
charter party of a vessel for a voyage from 
New York to Rio Janeiro, by which 45 run- 
ning days were allowed for loading and dis- 


| charging, and if the vessel was longer de- 


layed the defendants were to pay damages 
at so much per day, providing the detention 
should happen by default of the respond- 
Held, that the term “running days” 
was employed to exclude the idea of work- 


authority for the proposition that the term ing days only, and threw on the respondents 


‘running account” means, as a matter of 
law, “mutual accounts.” Brackenridge v. 
Baltzell, 1 Ind. (1 Cart.) 333. However this 
may be, we think that in this case the de- 
fendant plainly intended to guaranty the 
balance of account to the amount specified 
in his undertaking.” Picker v. Fitzelle, 51 
N. Y. Supp. 205, 206, 28 App. Div. 519. 


RUNNING ALONG. 


Where a deed mentions a stream as the 
boundary in general terms, or the land is de- 
scribed as bounded or “running along” a 
river, the stream will be held to be the 
monument, and the thread of the stream the 
boundary; but, if the land is described as 
bounding on the bank or shore of the stream, 
then the low-water mark on the bank will 
be the boundary, the particular reference to 
the bank excluding the stream. Brophy v. 
Richeson, 36 N. E. 424, 425, 137 Ind. 114. 


Where the public have only a right of 
way over a street, and a conveyance is 
made of the abutting land, in which it is 
described as running along the highway, the 
phrase “running along” means that the 
boundary line is the center of the highway. 
Firmstone v. Spaeter, 25 Atl. 41, 150 Pa. 616, 
30 Am. St. Rep. 851. 


RUNNING AT LARGE. 
See “At Large.” 


RUNNING CONNECTIONS. 


The provision in the charter of the 
Northern Pacific Railroad Company (Act 


all risks of detention by intervening Sun- 
days and holidays, as well as by ordinary 
interruptions incident to the business. Da- 
vis v. Prendergast (U. 8.) 7 Fed. Cas. 161, 
162, 


“Running days,” as used in a charter 
party, providing that the vessel shall be al- 
lowed 25 running days for loading ship at 
Honduras for every 100 tons of mahogany, 
and 15 days for discharging at the destined 


port, means consecutive days, and in the ab- 


sence of a custom includes Sunday. Brown 
v. Johnson, 10 Mees. & W. 331, 334. 


A charter party provided that 12 run- 
ning days for each 100 register tons should 
be allowed to the charterers for loading the 
ship, but that in no case should the char 
terers have less than 30 or more than 80 
running days in all, Sundays and holidays 
excepted. Held, that 12 running days should 
be computed as 12 days, one immediately 
following the other, which included Sun- 
days and holidays. Crowell v. Barreda, 82 
Mass. (16 Gray) 471, 472. 


Where loading or unloading is required 
by charter party to be within a certain num- 
ber of days generally, or so many working 
days, they do not include Sundays or cus- 
tom house holidays; but the rule is other 
wise where the words are “running days.” 
Field v. Chase (N. Y.) Lalor’s Supp. 50, 52. 


RUNNING LEASE. 


Where a lease provided that the tenancy 
should not be confined to any portion of the 
land granted, but allowed the tenant the 


ey 


RUNNING LIGHT 


use of all the land he could clear in his life- 
time, it is what in the old books is called a 
“running lease,” as distinguished from one 
confined to a particular division, circumscrib- 
ed by metes and bounds, within a larger 
tract. Cowan v. Hatcher (Tenn.) 59 S. W. 
689, 691. 


RUNNING LIGHT. 


A railroad engine is said to be “run- 
ning light” when it is not drawing cars 
Galveston, H. & S. A. Ry. Co. v. Nicholson 
(Tex.) 57 S. W. 693, 694. 


RUNNING POLICY. 


An open or running policy of insurance 
is defined by 2 Bouv. Law Dict. p. 430, as 
a policy on which the value is to be proved 
by the assured. However, by an open policy 
is sometimes meant in the United States 
one in which an aggregate amount is ex- 
pressed in the body of the policy, and the 
specific amounts and subjects are to be in- 
dorsed from time to time. Corporation of 
London Assurance v. Paterson, 32 S. E. 650, 
655, 106 Ga. 538. 


A running policy is one which contem- 
plates successive insurances, and which pro- 
vides that the object of the policy may be 
from time to time defined, especially as to 
the subject of insurance, by additional state- 
ments or indorsements. Civ. Code Cal. 1903, 
§ 2597; Rev. Codes N. D. 1899, § 4498; Civ. 
Code S. D. 1903, § 1848. 


RUNNING STREAM. 


To constitute a running stream of water 
course, for the obstruction of which an action 
will lie, there must be a stream usually flow- | 
ing in a particular direction, though it need | 
not flow continually. It may sometimes be 
dry. It must fiow in a definite channel, hav- 
ing a bed, sides, or banks, and must usually 
discharge itself into some other stream or 
body of water. It must be something more 
than a mere surface drainage over the entire 
face of a tract of land occasioned by un- 
usual freshets or other extraordinary cause. 
It does not include the water flowing in hol- 
lows or ravines in land, which is the mere 
surface water from rain or melting snow, 
and is discharged through them from higher | 
to lower land, but which at other times are 
destitute of water. Such hollows or ravines 
are not in legal contemplation water courses 
for the obstruction of which an action will 
lie. Hebron Gravel Road Co. v. Harvey, 
Ind. 192, 196, 46 Am. Rep. 199. 


RUNNING SWITCH. 
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RUNNING TO A HIGHWAY 


pass on a side track; the locomotion resulting 
from the momentum acquired by the car 
while in the train. Jeffrey v. Keokuk & D. 
M. R. Co., 1 N. W. 765, 767, 51 Iowa, 439: 
Pennsylvania R. Co. v. State, 61 Md. 108, 115. 


To make a running switch,“ a train ap- 
proaches with considerable speed, and while 
so approaching a car to be left is disconnect- 
ed; the forward part of the train then passes 
rapidly over the switch, the rear part is 
somewhat checked, and the intermediate car 
to be left is switched off; and the switch is 
replaced in season for the rear part of the 
train to unite with the front part thereof 
without stopping. Brown v. New York Cent. 
R., 32 N. Y. 597, note, 88 Am. Dec. 353. 


A “running switch” consists either in de- 
taching the portion of the train to be switch- 
ed off while the cars are in motion, or when 
the locomotive, without being coupled, backs 
up to a car or a portion of a train with con- 
siderable speed, and, giving it a parting kick, 
sends it off in another desired direction. 
Baltimore & O. R. Co. v. Kean, 5 Atl. 325, 
328, 65 Md. 394. 


The term “running switch,” in railroad- 
ing, means the operation by which, when an 
engine and cars are in motion, the speed of 
the one is increased or the other decreased 
in such a manner that a switch may be 
thrown and one or the other shunted onto 
another track, while the other remains on the 
same track. Baker v. Kansas City, Ft. S. 
& M. R. Co., 48 S. W. 838, 842, 147 Mo. 140. 


A running or flying switch consists in 
kicking cars forward, in breaking or making 
up trains, by moving them forward at a rapid 
speed detached from the engine or from a 
portion of the train, and then by checking or 
increasing the speed of the engine, or of such 
portion of the train, allowing them to fiy 
forward. Chicago Junction Ry. Co. v. Mc- 
Grath, 68 N. E. 69, 70, 203 III. 511. 


RUNNING TO A HIGHWAY. 


Where a farm is bounded along a high- 
way, or upon a highway, or “running to a 
highway,” there is reason to intend that the 
parties meant the middle of the highway; 
but this doctrine does not extend to a case 
where the courses and distances in a de- 
scription of land bring it only to the north 
side of a road, and therefore the land does 
not extend in such cases to the middle of the 
highway. Jackson v. Hathaway (N. Y.) 15. 
Johns. 447, 453, 8 Am. Dec. 263; Witter v. 
Harvey (S. C.) 1 McCord, 67, 71, 10 Am. Dec. 


90 650. 


General words of description, bounding 
land “along a highway,” or “upon a high- 
way,” or as “running to a highway,” are ex- 


A “running switch” is effected by cutting | pressive of an intention to convey to the 


off a car while a train is in motion, and caus- middle of the highway; but when, from the 
ing it, while detached from the engine, to description, it is manifest that the parties 
T WDS. & P.—28 


RUNNING WITH THE LAND 


intended to restrict the conveyance to the 
line of the highway or street, no part of the 
highway or street passes. Anderson v. 
James, 27 N. Y. Super. Ct. (4 Rob.) 35, 37. 


RUNNING WITH THE LAND. 
See “Covenant Running with the Land.” 


RUPTURE. 


The word “rupture” means to break 
apart, or to separate the parts; and we un- 
derstand by the expression “rupturing the 
ligaments,” as stated in the notice given a 
city of injuries received, that the ligaments 
broke apart or separated. City of Dallas v. 
Moore (Tex.) 74 S. W. 95, 99. 


RURAL. 


“Rural,” as used in Laws 1847, c. 133, 
entitled An act authorizing the incorpora- 
tion of rural cemetery associations,” does 
not require that the cemetery should hold 
and use land outside of city limits. The 
word “rural,” it is true, commonly means 
the country, as separated from the city. 
The word was manifestly used as descrip- 
tive of the picturesque character of the 
place of burial, rather than as something 
beyond city boundaries; for there may be and 
often is, “rus in urbe.” People v. Pratt, 14 
N. Y. Supp. 804, 805, 60 Hun, 582. 


“Rural property,” as used in a Pennsyl- 
vania statute exempting rural property from 
assessments for street improvements, is to be 
determined from the character of the locality, 
the streets, lots, buildings, improvements, 
and the market value of the property, as also 
of the neighboring and surrounding proper- 
ties. Whether the particular property in dis- 
pute is to be considered rural or city de 
pends largely upon its surroundings and the 
character of the property in the neighbor- 
hood. If the buildings and improvements in 
the neighborhood are few and scattered, if 
they partake of the character of the country, 
rather than of the city or town, and are oc- 
cupied by persons engaged in rural pursuits, 
the locality should be considered rural. On 
the other hand, if the houses and improve- 
ments partake of the character of the city or 
town, and are mainly occupied by persons en- 
gaged in city pursuits, the locality should be 
considered as city, and not rural. Land 
which has always been used for farm pur- 
poses, either for growing crops or for pas- 
ture, and has never been laid out into lots, 
in some senses, at least, is rural property. 
City of McKeesport v. Soles, 35 Atl, 927, 929, 
178 Pa. 363. 
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RUSTICUM JUS 


RURAL SERVITUDES. 


The principal “rural servitudes” are 
those of passage, of way, of taking water, of 
the conducting of water or aqueduct, of wa- 
tering, of pasturage, of burning brick or lime, 
and of taking earth or sand from the estate 
of another. Civ. Code La. 1900, art. T2L 


RUST. 


“Rust,” as used in bills of lading ex- 
empting the carrier from liability for loss or 
damage resulting from “rust,” should be con- 
strued in its general sense, and includes the 
oxidation of zinc. The oxidation of iron 
produces one kind of rust; the oxidation of 
zinc, another. Both are equally and truly 
rust. The term “rust,” though most com- 
monly applied to the red or yellowish rust 
of iron, because iron is in much more fa- 
miliar use than other metals, includes as part 
of its definition the oxidation of other metals, 
as well as of iron. Wolff v. Vaderland (U. 
S.) 18 Fed. 733, 738. 


RUSTICUM FORUM. 


The decision by arbitrators is the de- 
cision of a tribunal of the parties’ own choice 
and election. “It is a popular, cheap, con- 
venient, and domestic mode of trial, which 
the courts have always regarded with liberal 
indulgence. They have never exacted from 
these unlettered tribunals—this ‘rusticum fo- 
rum’—the observance of technical rule and 
formality.” Underhill v. Van Cortlandt (N. 
Y.) 2 Johns. Ch. 339. While this is true, 
courts, especially courts of equity, will in 
proper cases look into and examine the pro- 
ceedings of arbitrators to a certain extent, 
and if it is found that in any given case the 
arbitrators have been guilty of corruption or 
| fraud, partiality, misconduct, or gross or pal- 
pable mistake, or excess of power, in making 
their award, the court will set it aside and 
declare it null and void. Dickinson v. Chesa- 
i peake & O. R. Co., 7 W. Va. 390, 429. 


RUS TICUM JUS. 


The application of an equal division of 
damages, in the event of a collision caused 
by mutual fault, is said to be the “rusticum 
Jus.“ Chancellor Kent applies to it that 
term; that is to say, it is an application of 
that sense of fair dealing and of justice im- 
bedded in our nature, the conclusions of com- 
mon sense, of a mind abnormis sapiens. The 
| Victory (U. S.) 68 Fed. 895, 400, 15 C. C. A 
490. 


SABBATH 


SABBATH. 


“Sabbath” and “Sunday” are not strictly 
synonymous terms—the one signifying Satur- 
day, the seventh day of the week, the Jewish 
Sabbath, and the other the first day of the 
week, commonly called the Lord’s Day. But 
by common usage the terms are used indis- 
criminately to denote the Christian Sabbath; 
that is, Sunday. State v. Drake, 64 N. C. 
589, 591. 


“Sabbath day” is synonymous with “Sun- 
day” in the legislation of Georgia. Gunn v. 
State, 15 S. E. 458, 459, 89 Ga. 341. 


SABBATH BREAKING. 


The term “Sabbath breaking,” in Code, 
art. 57, §.11, limiting all actions or prosecu- 
tions for Sabbath breaking to one month 
after the fact, does not apply to the offense 
of selling lager beer on Sunday. State v. 
Popp, 45 Md. 432, 433. 


“Sabbath breaking,” is a misdemeanor 
created by Code, c. 149, pp. 694, 695, 35 16, 
17, providing that if a person on a Sabbath 
day be found laboring at any trade or calling, 
or employ his minor children or servants in 
labor or other business, except in household 
or other work of necessity or charity, he 
shall be fined not less than $5 for each of- 
fense; and section 17, providing that no for- 
feiture shall be incurred under the preceding 
section for the transportation on Sunday of 
the mail, or of passengers or their baggage, 
nor be incurred by any person who conscien- 
ously believes that the seventh day of the 
week ought to be observed as the Sabbath, 
and actually refrains from all secular busi- 
ness on that day, provided he does not com- 
pel an apprentice or servant not of his belief 
to do secular work or business on Sunday, 
or does not on that day disturb any other 
person. State v. Baltimore & Ohio R. Co., 
15 W. Va. 862, 381, 36 Am. Rep. 803. 


SABBATH NIGHT. 


The “Sabbath night” includes the period 
between midnight preceding the Sabbath and 
the dawn of Sabbath morning, and is not con- 
fined to the period of night or darkness fol- 
lowing the Sabbath day. Kroer v. People, 
78 Ill, 294, 295. 


SACK. 


„Sack,“ as used in a publication stating 
that a certain company would donate a large 
sum of money to corrupt voters, and that a 
certain person is to have charge of the sack, 


BASVITIA 
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signifies a fund in hand to be used fer pur- 
poses of corruption. Edwards v. San Jose 
Printing & Publishing Soc., 34 Pac. 128, 129, 
99 Cal. 431, 37 Am. St. Rep. 70. 


SACRED THINGS. 


“Sacred things,” in the classification of 
the Spanish civil law, were things which 
were established for the service of God, and 
as a consequence of such establishment the 
dominion of them was not in man, and they 
could not be counted property. Burial places 
were religious. Religion was deemed to oc- 
cupy churches and cemeteries upon their con- 
secration, and could not be separated from 
them at any time. Sullivan v. Richardson, 
14 South. 692, 708, 33 Fla. 1. 


SACRIFICE. 


See “Voluntary Sacrifice.” 


The term “sacrifice,” as known to the 
maritime law as an element justifying gen- 
eral average, is used in the sense of giving 
up or suffering to be lost for the sake of 
something else; not in the sense of an immo- 
lation. Damages by water poured upon a 
cargo to extinguish fire is a sacrifice. There 
was to be sure no manual selection; no sep- 
aration of the scapegoat from the remainder 
of the cargo; no particular design to destroy 
the particular subject. But that is not es- 
sential. It suffices if there exists the general 
design to sacrifice that which would naturally 
be lost in consequence of the act rendered 
imperative by the impending peril. The car- 
go so necessarily destroyed by the act of 
pouring water upon it for the purpose of ex- 
tinguishing the fire is in every equitable 
sense selected for sacrifice. The Roanoke 
(U. S.) 46 Fed. 297, 298. 


SADDLERY. 


“Saddlery,” whatever else it may or may 
not mean, ought to be applied to the trap- 
pings of a well horse, a going horse, and not 
a sick one; and therefore the term, as used 
in Tariff Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 447, 30 Stat. 193 [U. S. Comp. St. 
1901, p. 1677], fixing a tax on importations of 
“saddlery,” does not include woolen bands in- 
tended for use of veterinary surgeons to be 
applied to lame legs. Veil v. United States 
(U. S.) 113 Fed. 856, 


SAVITIA. 
See “Cruel.” 
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SAB 
“We find, from a review of the authori- 
ties, that the word ‘safe’ and ‘care’ and ‘safe 
place’ are frequently used interchangeably 
with ‘reasonably safe’ and ‘reasonable care.’ 
Webster defines “safe” to mean free ‘Safe’ and ‘unsafe’ are words frequently 
from danger of any kind, as safe from ene-| used in comparison by courts in discussing 
mies; safe from disease. Louisville & N. the question of a reasonably safe place, and 
R. Co. v. Brownlee, 77 Ky. (14 Bush) 590, evidently without any intention of changing 
595 (quoting Webst. Dict.). the well-established rule of reasonable care 
or a reasonably safe place.” Gray v. Wash- 
“Safe,” as used in Rev. St. c. 18, § 52, 208 
requiring cities and towns to keep their ways p neton: Water Power Cos. 11 Fae 499; 


SAFE. 


See “Reasonably Safe.” 


} 


“safe” and convenient for travelers, means IW 909; 
reasonably, not absolutely, safe. Morgan v. 
City of Lewiston, 40 Atl. 545, 546, 91 Me. 566. 


Pub. St. c. 65, § 1, requiring towns to 
keep their highways so that they will be 
“safe and convenient” at all seasons of the 
year, does not mean that they shall be abso- 
lutely safe or free from defects, but reason- 
ably so; that is to say, when the traveled 
way is without obstruction or structural de- 
fects which endanger the safety of travelers, 
and is sufficiently level and smooth to enable 
persons by the exercise of ordinary care to 
travel with safety and convenience, it is safe 
and convenient within the meaning of the 
statute, and the town has discharged its full 
duty in the premises. The mere fact that a 
highway is slippery from the presence of ice 
or snow thereon so that a person may be 
liable to slip and fall upon it while in the ex- 
ercise of ordinary care does not constitute a 
defect under the statute so as to render the 
town Hable for an injury sustained unless no- 
tice shall have been given. McCloskey v. 
Moies, 33 Atl. 225, 226, 19 R. I. 297. 

| 


“Safe and convenient,” as applied to 
roads, do not mean entirely safe and entirely 
convenient, but are to be construed by the 
jury in a peculiar sense, according to their 

| 


knowledge and experience in the ordinary 
transactions of men. Church v. Inhabitants 
of Cherrytield, 33 Me. 460. 


“Safe,” as used in the statement that 
employers are bound to furnish safe machin- 
ery, safe appliances, safe places to work, 
etc., does not have an absolute or unqualified 
meaning, since they would operate to make 
an employer an absolute insurer of the safe- 
ty of his employés. The word “safe,” as 80 
used, means merely to require the exercise 
of care with regard to safety. St. Louis, I. 
M. & S. Ry. Co. v. Barnett, 45 S. W. 550, 
551, 65 Ark. 255. 


A notice of a school meeting in a quiet, 
rural district, posted on a board six feet 
long and ten inches wide, fastened in or 
against the roadside wall, facing the road at 
the south end of the district, is posted in a 
“safe and public place,“ within the require- 
ment of Pub. St. c. 52, § 5, notwithstanding 
the board, being movable, might be thrown 
down or carried away. Seabury v. How- 
land, 8 Atl. 341, 343, 15 R. I. 446. 


The words “safe and suitable,” as used 
with reference to the duty of the employer 
to furnish his employé with safe and suita- 
ble appliances, mean nothing more than 
reasonably safe and suitable. Wall v. Mar- 
shutz & Cantrell, 71 Pac. 692, 694, 138 Cal. 
522. 


SAFE AND CLOSE CUSTODY. 


To suffer a prisoner to have greater VIb- 
erty than the law allows is an escape, and 
prisoners are to be kept “in salva et arcta 


: custodia”; but the question remains what is 


a safe and close custody. Lord Coke says 
“that in contemplation of law it is imprison- 
ment where a party is restrained by force or 
against his will; therefore he that is in the 
stocks or under lawful arrest is said to be 
in prison, though he be not in ‘infra parietes 
carceris,’ for there may be a prison in law 
as well as in deed.” 2 Inst. 589. There 
may be an imprisonment either by physical 
restraint, or by superior force acting as a 
moral restraint upon the party. Thus a 
person is not less imprisoned by being in the 
presence of an officer who has arrested him 
and restrains the liberty of his action than 
he would be by a personal detention by im- 
position of hands or by the application of 
fetters. Nevertheless there must be an ac- 
tual or constructive custody or restraint 
For example, if a woman is warden of the 
prison, and marries a person there impris- 
oned, it is an escape, for the prisoner cannot 
be imprisoned without a keeper, and he can- 
not be in the custody of his wife; or if a 
sheriff be arrested and committed to the 
county jail it is an escape, for he cannot be 
imprisoned in a jail of which he is the cus 
todian. This restraint may be exercised by 
another who is a prisoner, provided that he 
has the proper authority. It is sufficient if 
there be a virtual custody by some person 
having authority from the sheriff, and that 
this person is himself a prisoner does not af- 
fect the case. Under these principles the 
safe and close custody required from the 
jailer does not prohibit the jailer from al- 
lowing prisoners in execution for debt the 
liberty of all or of any of the rooms within 
the walls of the prison. It also follows that 
where a prisoner is permitted to act, not 
merely as a turnkey, but to have possession 
and custody and perform all the duties of 


SAFE BERTH 


the deputy or an assistant, without any re- 
straint whatever, he cannot be justly deemed 
in custody, and such proceeding constitutes 
an escape as to him. Steere v. Field (U. 8.) 
22 Fed. Cas. 1210, 1221. 


SAFE BERTH. 


A “safe berth” for anchorage, which a 
later vessel is required to allow to one pre- 
viously anchored, means a berth in which, 
taking into consideration all the exigencies 
likely to arise, there should be no danger of 
collision. The Juniata (U. 8.) 124 Fed. 861, 
863. 


SAFE BILLS. 


An award of referees for a certain 
amount of money, payable in “good and safe 
sterling bills of exchange on England or Hol- 
land,” means “such bills as would be hon- 
ored and paid in either of those places by 
the drawee on using proper diligence and le- 
gal means.” Warder v. Whitall, 1 N. J. Law 
(Coxe) 84. 


SAFE DISTANCE. 


“Safe distance,“ as used in Rev. St. e. 
17, $ 23, providing that persons engaged in 
blasting rocks shall before each explosion 
give seasonable notice thereof, so that all 
persons or teams approaching shall have 
time to retire to a safe distance from the 
place of the explosion, does not necessarily 
or probably mean absolutely beyond all 
sound of the explosion. Wadsworth v. Mar- 
shall, 34 Atl. 30, 32, 88 Me. 263, 32 L. R. A. 
588. 


SAFE-KEEPING. 


Where an instrument signed by a de- 
positary, acknowledging that another per- 
son has deposited with him for “safe-keep- 
ing“ a certain number of dollars in gold, 
which the depositary is to return whenever 
called for, sucb phrase implies that there is 
a special, and not a general, deposit. Wright 
v. Paine, 62 Ala. 340, 344, 34 Am. Rep. 24. 


SAFE MANNER. 


A condition in a lease of a coal mine, 
requiring the lessee to work the mine in a 
sound, safe, and workmanlike manner, is 
broken by allowing the mine to fill with 
water and remain in that condition for 
months, if the result is injurious to the mine. 
Consolidated Coal Co. of St. Louis v. Schaef- 
er, 25 N. E. 788, 135 III. 210. 


SAFE PLACE TO WORK. 


What is meant by a “safe place to work“ 
has no reference to the patent or obvious 


6283 


SAFE RATE OF SPEED 


safety or unsafety of the place, because, in 
the nature of things, many kinds of labor 
have to be performed under conditions that 
are relatively unsafe and oftentimes dan- 
gerous. Harff v. Green, 67 S. W. 576, 577, 
168 Mo. 308; Fugler v. Bothe, 22 S. W. 1113, 
1119, 117 Mo. 475. 


The phrase safe place to work,“ within 
the rule requiring a master to furnish a 
servant a safe place to work, is necessarily 
relative, and does not mean a place abso- 
lutely free from danger, but means a place 
that is reasonably safe. Loulsville, B. & 
St. L. Connecting R. Co. v. Hanning, 31 N. 
E. 187, 188, 131 Ind. 528, 31 Am. St. Rep. 
443; Chicago, St. L. & P. R. Co. v. Cham- 
pion, 36 N. E. 221, 228, 9 Ind. App. 510, 53 
Am. St. Rep. 357. 


The duty to furnish a safe place to work, 
which an express company owes to a serv- 
ant employed to ride in one of its cars to 
protect it from robbers, extends only to the 
construction and equipment of the car; and 
loading express matter by the express mes- 
senger in a negligent and dangerous manner 
is not a breach of this duty. Wells, Fargo 
& Co. v. Page, 68 S. W. 528, 29 Tex. Civ. 
App. 489. 


SAFE PORT. 


Where it was specified in a charter party 
that, if the charterers did not have suffi- 
cient cargo to load at Kingston, they were 
to have the privilege of sending the vessel 
to a second “safe port,” the words implied a 
port which the vessel could enter and depart 
from without legal restraint and without In- 
curring more than the ordinary perils of the 
sea. Atkins v. Fibre Disintegrating Co. (U. 
S.) 2 Fed. Cas. 78, 79. 


SAFE RATE OF SPEED. 


A “safe rate of speed” of a railroad train 
is not to be determined by that which had 
been practiced before with the tacit con- 
sent of the community and without acci- 
dent. No rate could be established consist- 
ent with the idea of raiiroad travel that 
would be absolutely safe, though it would 
be as near so as human wisdom and skill 
could make it. A safe rate of speed on one 
railroad line is no definite criterion for an- 
other, unless the latter is in the same con- 
dition as the former. What would be a safe 
speed on one railroad line might be a very 
dangerous speed on some others. The align- 
ment and grades of a road, as well as the 
roadbed, superstructure, and rolling stock, 
are all to be considered with reference to 
their perfectness in establishing that higk- 
est speed with which it would be safe to run 
cars over the road. Cleveland, C., C. & I. 
Ry. Co. v. Newell, 75 Ind. 542, 544. 
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SAFELY. 


A declaration against a cab proprietor, 
which stated that plaintiff hired the vehicle, 
and that defendant undertook to convey 
him and his luggage “safely and securely” 
from, etc., meant safely and securely” with 
reference to the degree of care which, un- 
der the circumstances, the law required of 
the defendant; that is, that he should use 
such a reasonable degree of care that the 
plaintiff should incur no damage or loss 
through the defendant’s default or negli- 
gence, and did not import absolute assur- 
ance. Ross v. Hill, 2 O. B. 877, 890. 


A charter party requiring the charterers 
to order a vessel to a safe port, or as near 
thereunto as she can “safely get and al- 
ways lay and discharge afloat” means that 
she must be ordered to a port where she can 
safely enter with her cargo, or in which at 
least there is a safe anchorage, where she 
can lie and discharge afloat; that ls, a place 
which is a reasonably safe anchorage or a 
place where it is reasonably safe for the 
vessel to lie and discharge. Hence a refusal 
to go to a port which was not so reasonably 
safe is not a breach of the charter party, 
though vessels had discharged afloat there. 
Meissner v. Brum, 128 U. S. 474, 484, 9 Sup. 
Ct. 139, 142, 32 L. Ed. 496. 


SAFELY DELIVERED. 


A salvage contract, by the terms of 
which no payment for the service rendered 
was to be made unless the vessel was ‘“‘safe- 
ly delivered” in port, means delivered in a 
safe place, with no impending dangers. 
“Safely,” in such connection, does not mean 
that the ship is intact, without injury or 
damage resulting from her voyage. The 
Thornley (U. 8.) 98 Fed. 735, 742, 39 C. O. 
A. 248. 


SAFELY KEEP. 


A bond providing that a bank cashier 
shall “safely and securely keep” all moneys 
deposited, etc., should be construed to indi- 
cate a contract of bailment, and not to ren- 
der the cashier and his sureties liable for 
loss by robbery. Planters’ & Merchants’ 
Bank of Huntsville v. Hill (Ala.) 1 Stew. 
201, 208, 18 Am. Dec. 39. 


Comp. Laws 1888, p. 281, § 90, provid- 
ing that the register of deeds shall have cus- 
tody of and “safely keep” and preserve all 
the books, records, deeds, maps, and papers 
deposited or kept in his office, includes the 
duty of requiring inspection of such instru- 
ments by persons wishing to examine the 
same, to be made in the presence of the reg- 
ister of deeds. Cormack v. Wolcott, 15 Pac. 
245, 246, 37 Kan. 391. 


SAFELY PROMISE. 


“Safely,” as used in a letter represent- 
ing that the writer could safely promise that 
the dealings of the parties, if the other party 
wished to continue them, would be more sat- 
isfactory than the previous season, was ap- 
parently used to express inferentially the 
writer’s opinion that his financial ability and 
prospects justified him in making the prom- 
ise; hbe not having promptly paid for goods 
purchased the preceding season. Syracuse 
Knitting Co. v. Blanchard, 43 Atl. 637, 638, 
69 N. H. 447, 


SAFETY. 
See Personal Safety.” 


“Safety,” as used in a policy of marine 
insurance from New York to Bremen, with 
liberty to enter a Dutch port when informed 
on arriving at that point that it may be done 
with safety, is general in its nature, and 
comprehends freedom from danger, not only 
from the Dutch ports being blockaded and 
from British cruisers, but likewise from 
French or Dutch decrees which might oper- 
ate on the vessel before or after her arrival 
in such port. Duerhagen v. United States 
Ins. Co. (Pa.) 2 Serg. & R. 309, 314. 


SAFETY GATES. 


“Safety gates” at railroad crossings are 
something more than warning signals. They 
are physical hindrances in the way of those 
seeking to cross the railroad tracks. They 
substantially differ in both their nature and 
their oftice from mere signals. West Jersey 
& S. R. Co. v. City of Bridgeton, 44 Atl. 848, 
849, 64 N. J. Law, 189. 


SAGO. 


Sago flour is the first and only form in 
which the product of the sago palm is 
known in this country, and is entitled to 
free entry under Tariff Act July 24, 1897, c. 
11, § 2, Free List, par. 652, 30 Stat. 201 [U. 
S. Comp. St. 1901, p. 1687), as “sago, crude.” 
Littlejohn v. United States (U. S.) 119 Fed. 
483, 484. 


SAID. 


The word “said” is often used in wills 
and deeds, etc., to refer to some antecedent 
provision. Shattuck v. Balcom, 49 N. E. 97, 
90, 170 Mass. 245. 


The word “said,” before the word oper 
ation,” confines the meaning of the latter 
to some act antecedently charged. State v. 
Stevenson, 35 Atl. 470, 471, 68 Vt. 529. 


“Said” is a word of reference to a name, 
and it signifies the same persons, etc., be- 


— 


SAID 


fore mentioned, in order to preserve their 
identity and to exclude the idea of a dif- 
ference; and hence the use of such word in 
a declaration as referring to persons before 
mentioned cannot be held to make a vari- 
ance. Antipceda Baptist Church v. Mulford, 
8 N. J. Law (3 Halst.) 182, 190. 


“Said proceeds,” as used in a mortgage, 
refers to the word proceeds“ previously 
used; the word “said” denoting that the 
word proceeds,“ which is limited by it, 
means the same as the previous word “pro- 
ceeds,” which is referred to by it. Iowa 
College v. Fenno, 25 N. W. 152, 154, 67 Iowa, 
244. 


A will devised certain property to M. 
and other property to W., and then provided 
that if M. should have lawful issue the said 
property should be equally divided between 
her lawful issue, and that if she should not 
have such issue a certain portion of the 
property devised to her should go to W. 
Held, that the words the said property” did 
not comprise the property devised to W. 
Peppercorn v. Peacock, 3 Man. & G. 356. 


Where the first count of an indictment 
charged the defendant with having assault- 
ed E. R., an infant above the age of 10 and 
under the age of 12 years, and the second 
count charged defendant with an attempted 
assault on the said E. R., the word “said” 
did not carry with it the averment as to the 
age, and did not save the second count from 
being bad on account of omitting the age. 
Regina v. Martin, 9 Car. & P. 215. 


As used in Acts 1857, No. 171, provid- 
ing, first, that certain described territory 
should be organized into a county, to be 
known and called B. county, and, second, 
that the act should be submitted to a vote 
of the electors of S., M., and A. counties at 
the township meetings to be held in said coun- 
ty on a certain day, by “said county” is meant 
the territory included in the first section, and 
therein called B. county. People v. Burns, 5 
Mich, 114, 117. 


A prayer for relief in a pleading nam- 
ing no defendants, but reciting merely said 
defendant. hereinafter named,” cannot be 
construed to include a defendant who had 
not been previously named in the bill. The 
words “hereinafter named” ought to be con- 
strued as referring only to those previously 
named, as indicated by the word said.“ To 
construe them as including more is to deny 
all force to the word “said” Wheeler & 
Wilson Mfg. Co. v. Filer, 28 AtL 13, 14, 52 
N. J. Eq. (7 Dick.) 164. 


Where a name has once been properly 
set out in an indictment, the subsequent ref- 
erence to it by using the word “said” suff- 
dently designates the name as set out in the 
frst instance, though there is a variance in 
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SAID 


the latter name by a change in the middle 
initial. Cubine v. State, 73 S. W. 396, 397, 
44 Tex. Cr. R. 596. 


Comp. St. e. 77, § 25, requires the board 
of education of the city of Omaha to report 
to the city council an estimate of the amount 
of funds required for the support of the 
schools, etc., and declares that the city coun- 
cil is authorized and required to levy and 
collect “said amount” the same as other tax- 
es. Held, that the term “said amount” re- 
ferred back to the term “amount required,” 
which meant the necessary amount, and 
therefore the statute authorized the city 
council to levy the necessary or required 
amount for the support of schools, etc., and 
collect the same in the same manner as other 
taxes. State v. City of Omaha, 58 N. W. 442, 
443, 39 Neb. 745. 


A grant of one-half of a dam, with the 
privileges thereunto appertaining in said 
proportion,” means, among other things, the 
right to use one-half of the water. Rich- 
ards v. Koenig, 24 Wis. 360, 364. 


The provision of a charter, requiring a 
railroad company to pay an annual tax of 
one-half of 1 per cent. upon the cost of said 
road” in order to secure exemption from oth- 
er taxation, includes not only the road then 
building or authorized, but also embraces 
extensions made under supplements to the 
charter. State Board of Assessors v. Mor- 
ris & E. R. Co., 7 Atl. 826, 835, 49 N. J. Law 
(20 Vroom) 193. 


“Said streets,” as used in a deed pro- 
hibiting the erecting of buildings within 
“eight feet of said streets” therein mention- 
ed, has reference to the line of each street 
as existing at the date of the deed, and is 
intended to establish a uniform rule, which 
cannot be affected by the subsequent widen- 
ing or narrowing of the street by public au- 
thority, or by the fact whether a building is 
erected before or after such alteration of the 
line.“ Tobey v. Moore, 130 Mass. 448, 451, 


As referring to next antecedent. 


“Said,” as used in an entry stating that 
David Jamison enters 1,000 acres, etc., be- 
ginning at Thomas Jamison’s second entry, 
etc., and also 1,000 acres, beginning at said“ 
Jamison’s first entry, etc., should be constr- 
ed to refer to Thomas Jamison’s entry, rather 
than the entry of David Jamison; the term 
“said” being a relative word, and to be un- 
derstood as relating to the next antecedent. 
Ellis v. Horine’s Devisees, 8 Ky. (1 A. K. 
Marsh.) 417. 


An indictment charging theft from a cer- 
tain “Mack Brown, with the intent to de- 
prive the said Mack Brown of the value of 
the same, and appropriate them to the use 
and benefit of him, the said Mack Brown” 
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should be construed to mean the Mack Brown | vessel prepared for sailing. Thompson v. 
named in the indictment as defendant, and | Gillespy, 5 El. & Bl. 209, 210. 


not to refer to the person of such name from 
whom the property was alleged to have been ee Paes erg 5 3 ae vessel T 
stolen, notwithstanding the latter person was r eee 
fies a warranty “to sail,” though the vessel 
the next preceding substantive. Brown v. b ft z 
State, 13 S. W. 150, 151, 28 Tex. App. 379. be Sfterwards detained or drawn back. 
, , Union Ins. Co. v. Tysen (N. Y.) 3 Hil, 118, 


The word “said” is often used as a word | 126. 
of reference to what has been already spoken A ship will be deemed “to have sailed” 
of or specified; and, if there is a question as when she quits her moorings and removes, 
to which of the antecedent things or propo- though only to a short distance, being per- 
sitions specified is referred to, it ie generally fectly ready to proceed upon her voyage, 
held to refer to the last of such antecedent | ong is by some subsequent occurrence detain- 
propositions or things. Hinrichsen v. Hin- ed; but it is otherwise if, at the time when 
richsen, 50 N. E. 135, 186, 172 Ill. 462. she quits her moorings and hoists her sails, 

The word “said” in an indictment will she is not in a condition for beginning her 
be referred to the next antecedent only when Sea voyage. Pittegrew v. Pringle, 3 Barn. & 


the plain meaning requires it. Wilkinson v. Adol. 514. 

State, 10 Ind. 372, 373. “Sail,” as used in a policy of insurance 
by which the time of clearing at the cus- 

Where a particular defendant is last 

named in a paragraph of a complaint, and in tom mouse should be deemed the time of sail- 

a succeeding paragraph the words “said de- ing, provided the ship was then ready for 

fendant” are used, without any discrimina- sea, did not mean that the vessel could clear 

tion, such words will be construed to refer without being ready for sea, and become 


_|ready afterwards; and the vessel having 
* 552 e cleared from Dublin on the 81st of August, 


and dropped down the Liffey on the Ist of 
The words “said” and “such,” when used | September with an incomplete crew to a 
by way of reference to a person or thing, | place within the port of Dublin, where she 
shall apply to the same person or thing last lay at anchor the rest of the day, during 
mentioned. V.S. 1894, 15. which the remainder of the crew came on 
5 board, and on the 2d of September the vessel 
The words “said” and “such,” when used | proceeded, she did not actually sail until aft- 
by way of reference to any person or thing, 
shall apply to the person or thing last men- 


er the Ist of September. Graham v. Barras, 
5 Barn. & Adol. 1011. 
tioned. Pub. St. N. H. 1901, p. 63, c. 2, § 14. 


The word “sailed,” in a contract to pay 
a certain sum on a ship being loaded and 
sailed, is not satisfied by the vessel raising 
her anchor and going outside the bar with 
the captain on board, without any intention 
to return into port, but before the proper 
clearance papers had been obtained, and 
when there is no present intention to com- 
mence the voyage. Hudson v. Biiton, 6 El. 
& Bl. 565, 569. 


Goods were insured at and from Deme- 
rara to London, in ship or ships warranted to 
sail from Demerara on or before the Ist of 
August, 1823. Small ships take in and dis- 
charge the whole of their cargoes in the river 
of Demerara, but there is a shoal off thecoast 
about 10 miles out at sea, and large ships usu- 
ally discharge and take in part of their car- 

goes on the outside of the shoal. The goods 

“to 3 5 covered by the policy were laden on board a 
the voyage. Moir v. Royal Exch. Assur. Co., small vessel that completed her cargo in the 
6 Taunt. 241. 243 river, and on the Ist of August, the captain 
: ° having obtained his clearances, set sail, pro- 

A provision in a charter party requiring | ceeded down the river and about two miles 
freight to be paid when the vessel had sailed out to sea, and then anchored; the tide be 
construed to require the vessel to actually ing low. On the 3d of August, he crossed 
start on its voyage, and not to be satisfied the shoal, and on the 8th the vessel was lost 
by leaving the harbor for the purpose of by perils of the sea. Held, that the vessel 
anchoring in the roadstead and lying there sailed from Demerara on the Ist of August 
until the crew should be completed and the within the meaning of the policy, and that 


As qualifying a representation, 


“Said to contain,” as used in a convey- 
ance of real estate of a certain description 
said to contain a certain number of acres, 
“should be construed to qualify the repre- 
sentation of quantity in such a manner that, 
if made in good faith, neither party should 
be entitled to any relief on account of a de- 
ficiency or surplus.” Stebbins v. Eddy (U. 
S.) 22 Fed. Cas. 1192, 1194, 


SAIL. 


See “About to Sail”; “Final Sailing“: 
“Under Sail.” 
All sailing, see All.“ 
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the warranty was thereby satisfied. Lang v. the real, strength of the convoy. The At- 
Anderson, 3 Barn. & C. 495. lanta, 16 U. S. (8 Wheat.) 409, 423, 4 L. Ed. 


425. 
The words “to sail on or before a given 


date” by common usage import the same as 
the words “conditioned to sail” or “warrant- | “sail with convoy“ meant only that it would 
ed to sail’; and where, in a memorandum leave the port and sail with the convoy 
of charter, it was agreed that a vessel should | without any willful default in the master. 
proceed to Trieste, and there load and pro- Therefore, if by default of the master the 
ceed to a port in the United Kingdom, the ship is separated and taken, the insurers are 
vessel to “sail on or before the 4th of Feb- not liable. Jeffries v. Legandra, 2 Salk. 443. 


A warranty in a policy of insurance to 


ruary next,” the sailing on or before Feb- 
ruary 4th was a condition precedent. Gla- 
holm v. Hays, 2 Man. & G. 257, 267. 


A vessel was chartered from the owner 
and captain for a season in consideration of 
a certain sum and a share of the earnings. 
The owner and captain were to place the 
vessel at the disposal of the charterers, etc., 
and the captain was to “sail her himself,“ 


attend to the collection of freights, etc. | 


| (Note. 
it is said that the words “to depart with 


In the report of this case in 3 Lev. 


convoy” extend to sail with convoy for the 
whole voyage, and the same was ruled ac 
cordingly in Lilly v. Ewer, Doug. 73, 74.) 


A warranty in a policy of insurance 
to “sail with convoy and arrive” does not 
mean that the ship shall arrive in the com- 
pany of the convoy, but only that she her- 
self shall arrive. Simond v. Boydell, Doug. 


Held, that the phrase “sail her himself” 268, 271. 


meant, not only that he was to command 


ber, but that he was to employ the crew as 
the agent of the owner, and that hence the 
owner was liable to seamen employed by 
the captain for their wages. Sheriffs 
Pugh, 22 Wis. 273, 278, 94 Am. Dec. 600. 


SAIL ON SHARES. 


A statement that the master “sails a 
vessel on shares“ implies that he fully con- 


SAILOR. 


The words “pensioner,” “soldier,” and 


V. | “sailor,” as used in the chapter relating to 


state and military aid and soldiers’ relief, 
shall be held to include a commissioned of- 
ficer. Rev. Laws Mass. 1902, p. 702, c. 79, 


The word “sailor,” as used in the chap- 


trols the management of the vessel for the ter relating to state and military aid and 


time being. Marshall v. Boardman, 35 Atl. 
1024, 1025, 89 Me. 87, 56 Am. St. Rep. 392. 


SAIL VESSELS. 
“Sail vessels,” as used in Rev. St. § 


soldiers’ relief shall be held to include a 
marine. Rev. Laws Mass. 1902, p. 702, c. 
79, § 4 


SALABLE UNDERWOOD. 


4233, rule 8 [U. S. Comp. St. 1901, p. 2895], | 


Firs and larches planted with oaks for 


requiring sail vessels to carry colored lights, the purpose of sheltering the latter, and cut 
etc. does not include barges that have nei- from time to time as the oaks grew larger 


ther sails nor masts. United States v. Mil- 
ler (U. S.) 26 Fed. 95, 98. 


In the rules for preventing collisions at 
sea every steam vessel which is under sail 
and not under steam is to be considered a 
sailing vessel, and every vesSel under steam, 
whether under sail or not, is to be consider- 
ed a steam vessel. The words “steam vessel“ 
shall include any vessel propelled by ma- 
chinery. U. S. Comp. St. 1901, pp. 2863, 2876, 
2886, 2893. 


SAIL WITH CONVOY. 


A “convoy” is an association for a hos-. 
tile object. In undertaking it, a nation 
spreads over the merchant vessel an im- 
munity from search which belongs only to a 
hationa] ship; and by joining a convoy ev- 
ery individual ship puts off her pacific char- 
acter, and undertakes for the discharge of 
duties which belong only to the military 


and required more space, but, when once cut, 
not growing again, are not “salable under- 
wood” within St. 43 Eliz.; the primary ob- 
ject of planting them being to protect the 
oaks, and not to derive a profit from them 
per se by sale. Rex v. Inhabitants of Ferry- 
bridge, 1 Barn. & C. 375. 


SALARY. 


See “Annual Salary”; “Fixed Salary”; 
“Stated Salary.” 


Worcester defines “salary” to mean an 
annual or periodical payment for services; a. 
stipulated periodical recompense; a stipend; 
wages. School Com’rs of City of Indian- 
apolis v. Wasson, 74 Ind. 133, 142 (quoting 
Worcest. Dict.). 


Webster defines the word “salary” to be 
the recompense or consideration stipulated 
to be paid to a person for services; annual 


marine, and adds to the numerical, if not tọ or periodical wages or pay; hire. School 


SALARY 


Com’rs of City of Indianapolis v. Wasson, 
74 Ind. 133, 142 (quoting Webst. Dict.). 


Salary is a fixed compensation, which is 
paid at stated times. Dane v. Smith, 54 Ala. 
47, 50. 


A reward or recompense for services 
performed. The term is usually applied to 
the reward paid to a public officer for the 
performance of his official duties. Fidelity 
Ins, Co. v. Shenandoah Iron Co., 42 Fed. 372, 
376; Fidelity Ins., Trust & Safe Deposit 
Co. v. Shenandoah Valley R. Co., 9 S. E. 759, 
762, 86 Va. 1, 19 Am. St. Rep. 858. 


The term “salary” means a reward or 
recompense paid for personal services. As 
applied to a public officer, it means the com- 
pensation paid him for his personal serv- 
ices in the discharge of the duties of his 
office. It does not include money paid out 
to others as expenses in performing the du- 
ties of the office. Windmiller v. People, 78 
III. App. 273, 276. 


The recompense or consideration stipu- 
lated to be paid to a person for services, 
usually a fixed sum to be paid by the year, 
as to governors, magistrates, clergymen, in- 
structors of seminaries, or other officers, civ- 
il or ecclesiastical. People v. Myers, 11 N. T. 
Supp. 217, 218, 25 Abb. N. O. 368 (citing 
Webst. Diet.). 


“Salary” signifies the periodical compen- 
sation due to men in official and other situa- 
tions. The word is derived from “salarium,” 
which is from the word “sal” (salt); that be- 
ing an article in which the Roman soldiers 
were paid. Cowdin v. Huff, 10 Ind. 83, 85; 
Martin v. Santa Barbara County, 38 Pac. 
687, 688, 105 Cal. 208. See, also, Indian- 
apolis School Com’rs v. Wasson, 74 Ind. 133, 
142, 


“Salaries” are the rewards paid to pub- 
lic officers out of public funds for official 
services rendered to the public. In the or- 
dinary and popular sense, a salary is a cer- 
tain fixed and periodical remuneration for 
services. Commonwealth v. Bailey, 8 Ky. 
Law Rep. 110, 114 (quoting Stormouth, Dict.). 


Tomlinson, in his Law Dictionary, de- 
fines “salary” to be a recompense or consid- 
eration made to a person for his pains and 
industry in another man’s business, and ac- 
cording to such definition the compensation 
of $100 given to a superior court judge for 
services in holding special courts, to be paid 
by the commissioners of the county in which 
the courts are held, is a part of his salary. 
Buxton v. Rutherford County Com’rs, 82 N. 
C. 91, 95. 


“Salary” is a compensation for services 
rendered. It is the periodical payment of 
'a certain value, in money, for work and 
labor done. The provision of the Declara- 
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tion of Rights, commanding the Legislature 
to secure to the chancellor and judges their 
salaries, must have been predicated on the 
capacity of the state to effect the security 
required. If no revenue could be raised in 
money, no “salary” could be paid in money, 
and if the money or the circulating medium 
of the country had no value, or a value con- 
tinually fluctuating, and which it was im- 
possible to ascertain, it would be impossible 
to fix and secure a salary of any value to 
any officer. A salary, given to or which has 
become legally vested in a chancellor or 
judge, cannot, during the continuance of his 
commission, be in any way constitutionally 
withheld or diminished. In re Chancellor 
(Md.) 1 Bland, 595, 596. 


As annual compensation. 


Salaries are the per annum compensa- 
tion to men in official and some other situa- 
tions. Seiler v. State, 65 N. E. 922, 927, 160 
Ind. 605. 


“Salary” is defined to be a periodical 
allowance made as compensation to a person 
for his official and professional services, or 
for his regular work. “Salary” is regarded 
as à per annum compensation. A public of- 
ficer paid by fees is not the recipient of a 
salary. Henderson v. Koenig, 68 8. W. 72, 
75, 168 Mo. 356, 57 L. R. A. 659. 


“Salary,” as used in an amended city 
charter giving the mayor a salary, no com- 
pensation having been previously given, 
means a per annum compensation which is 
apportionable. City of Montpelier v. Senter, 
47 Atl. 392, 393, 72 Vt. 112. 


“Salary,” as used in a statute providing 
that certain officials whose compensation 
was fixed at a salary and not by commis- 
sion should have power, etc., means a fixed 
sum which is received as compensation for 
a certain length of time; and, though the 
time or service for which he is to receive 
the fixed sum is not expressly stated, the 
fact that he was elected annually is suff- 
cient to make his compensation a salary. 
Castle v. Lawlor, 47 Conn. 340, 344. 


As equivalent to compensation. 
See, also, Compensation.“ 


While the term “salary” in its origi- 
inal and strict sense signifies a fixed com- 
pensation, it is frequently used in our Con- 
stitution and laws as the equivalent of 
Martin v. Santa Barbara 
County, 38 Pac. 687, 688, 105 Cal. 208 (citing 
Kirkwood v. Soto, 87 Cal. 394, 396, 25 Pac. 
488). 


Clerk hire. 


“Salary,” as used in Sp. Laws 1878, e. 
216, fixing the salaries of certain offices in 
Ramsey county, includes necessary clerk 
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hire. Beaumont v. Ramsey County, 19 N. 
W. 727, 728, 32 Minn. 108. 


“Salary,” as used in Laws 1871, e. 90, re- 
lating to the salary of the county auditor, 
includes all the compensation which a county 
auditor is entitled to receive under the pro- 
visions of the act, including an allowance 
for clerk hire. Bruce v. Dodge County 
Com’rs, 20 Minn. 388, 389 (3 Gil. 339, 340). 


The word “salary,” as used in an order 
of the county board fixing the compensation 
of the county clerk, means a compensation 
for his personal services as an official, and 
does not include a sum advanced him or 
moneys paid out by him for clerk hire. 
People v. Adams, 65 Ill. App. 283, 286. 


Commissions, 


“Salary,” as used in Act April 15, 1845, 
providing that the wages of any laborer or 
the salary of any person in public or 
private employment shall not be liable to 
attachment in the hands of the employer, 
does not include a factor’s or broker’s con- 
missions. Hamberger v. Corr, 27 Atl. 681, 
682, 157 Pa. 133, 37 Am. St. Rep. 719. 


As compensation for personal services. 


“Salary,” as used in Laws 1895, p. 77, § 
4, providing that the sheriffs of the several 
counties shall receive an annual salary, 
means the compensation prescribed to be 
paid to a public officer for the personal dis- 
charge of the duties enjoined upon him by 
law. Houser v. Umatilla County, 49 Pac. 
867, 868, 30 Or. 486 (citing Jackson v. Siglin, 
10 Or. 93; Pugh v. Good, 19 Or. 85, 23 Pac. 
827; Marion County v. Lear, 108 III. 343). 


Compensation in profits. 


The term “salary,” as used in Rev. Civ. 
Code, art. 3191, authorizing preferences to be 
granted by an insolvent to the salaries of 
clerks, secretaries, and other persons of that 
kind, meant regular particular liquidated 
sums paid to persons for services rendered, 
and did not include profits which a person 
contracted to receive in consideration for 
his services in selling goods for another; he 
being also compelled to bear one-half the 
losses. Brierre v. His Creditors, 9 South. 
640, 641, 43 La. Ann. 423. 


“Salary,” as used in Rev. Civ. Code, art. 
3191, granting a privilege in cases of in- 
solvency in favor of the salaries of clerks, 
secretaries, and other persons of that kind, 
does not include the remuneration of a per- 
son engaged under a contract to make sales 
of goods dealt in by a firm in a particular 
state, with the agreement that he shall re- 
ceive one-half the profits and bear one-half 
the losses of the business done. Brierre v. 
His Creditors, 9 South. 640, 641, 43 La. Ann, 
423. 
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Centract of employment implied. 


In a vote of a school board in a city 
which employed from 40 to 45 permanent 
janitors, by which a certain person was em- 
ployed as substitute janitor at a “salary” of 
$9 a week, the word “salary” implied a con- 
tract of employment, whether the substi- 
tute janitor actually worked or not. Davis 
v. City of Fall River, 29 N. E. 202, 203, 155 
Mass. 96. 


Fees distinguished. 


“Salary” denotes a recompense or con- 
sideration to be paid a public officer for con- 
tinuous, as contradistinguished from partic- 
ular, services, and may be denominated an- 
nual or periodical wages or pay. Cowdin v. 
Huff, 10 Ind. 83. So that “salary” and 
“wages” are often treated as synonymous; 
but the terms “salary” and “fees” are not 
held to be synonymous, since fees indicate 
compensation or recompense for particular 
acts or services. Landis v. Lincoln County, 
50 Pac. 530, 31 Or. 424. 


Salary is strictly an agreed compensation 
for service payable at regular intervals; but 
a more liberal meaning is frequently given 
to the word, and its synonyms are “stipend,” 
“hire,” wages, pay.“ and “allowance.” 
Hence, where a warrant was issued for the 
salary of the treasurer, who was paid in 
fees and commissions, it will be held to have 
been used in such sense, and the warrant 
was not, therefore, illegal. San Juan County 
Com'rs v. Oliver, 44 Pac. 362, 863, 7 Colo. 
App. 515. 


As fized by time of service. 


Salary is sometimes used to denote com- 
pensation paid for a particular service; but 
as used in Const. art. 11, § 8, providing that 
the Legislature shall fix the compensation 
by salaries of all county officers, it meant 
a payment depending on the time, and not on 
the amount, of the service rendered by the 
officer. Cox v. Holmes, 44 Pac. 262, 14 
Wash, 255 (citing Thompson v. Phillips, 12 
Ohio St. 617; State v. Barnes, 8 South. 433, 
24 Fla. 29). 


The salary of a county auditor includes 
all the compensation which a county auditor 
is entitled to receive, as used in Laws 1871, 
c. 90, providing that the salary of the coun- 
ty auditor shall be regulated by the value 
of taxable property in their respective coun- 
ties, etc. Bruce v. Dodge County Com’rs, 
20 Minn. 388, 389 (Gil. 339, 341). 


Salary is a fixed annual or periodical 
payment for services, depending upon the 
time, and not upon the amount, of service 
rendered. Thompson v. Phillips, 12 Ohio St. 
617; Landis v. Lincoln County, 31 Or. 424, 
427, 50 Pac. 530; Dane v. Smith, 54 Ala. 
47, 49; State v. Barnes, 24 Fla. 29, 33, 8 
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South. 433; Castle v. Lawlor, 47 Conn. 840, 
345; Commonwealth v. Butler, 99 Pa. 535, 
542. 


It is payable in sickness as well as in 
health, and for duties more onerous in some 
instances than others; so that a sum payable 
to district judges in case they hold a certain 
term of court, and which is not paid unless 
the term is held by them, is not a part of 
their salary. Benedict v. United States, 20 
Sup. Ct. 458, 459, 176 U. S. 357, 44 L. Ed. 
503. 


“Salary” is defined to mean annual or 
periodical recompense or pay, and applies 
in ordinary language to those holding ollicial 
positions. It depends on holding title to the 
office, and not on the services rendered. 
Cane v. Mayor, 34 N. Y. Supp. 675 (citing 
Sullivan v. Gilroy, 55 Hun, 285, 8 N. Y. 
Supp. 401; Gorden v. Jennings, 9 Q. B. Div. 
45). 


As fixing time of employment. 


“Salary,” as used in a telegram to “come 
on at once ata salary of two thousand, con- 
ditional only upon satisfactory discharge of 
business,“ may indicate an intent to fix the 
time of employment at a single year or ata 
term of years; one construction being just 
as consistent as the other, as used in a tele 
gram. Palmer v. Marquette & P. Rolling 
Mill Co., 32 Mich. 274, 276. 


Per diem. 


“Salary,” as used in Laws 1870, c. 408, § 
9, providing that Justices of the Supreme 
Court shall receive, in addition to a stated 
salary, a per diem allowance of $5 per day 
for their reasonable expenses when absent 
from home and engaged in holding any gen- 
eral or special term, does not include the 
per diem. People v. Wemple, 5 N. T. Supp. 
495, 497, 52 Hun, 414. 


Compensation of a public officer, fixed 
by a provision that each member of the 
board, who is present during the entire ses- 
sion of any regular meeting and not other- 
wise, shall be entitled to receive $5 for his 
attendance, is not “salary,” within the mean- 
ing of Const. art. 2, § 20, providing that the 
General Assembly shall fix the term of of- 
fice and compensation of all officers, but that 
no change therein shall affect the salary of 
any oflicer during his existing term. Go- 
brecht v. City of Cincinnati, 36 N. E. 782, 
51 Ohio St. 68, 23 L. R. A. 609. 


As prospective scale of salary. 


The words “salary or compensation,” in 
Greater New York Charter, § 283, providing 
that the salary or compensation of officers 
who become members of the police force 
through consolidation shall not be decreased 
as the same is lawfully fixed at the time 
this charter takes effect and immediately 
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prior thereto, is not synonymous with the 
phrase “prospective scale of salary,’ and 
therefore does not assure to a police officer 
his prospective scale of compensation ac- 
cording to the grading of a force to which 
he belonged at the time he became a member 
of the municipal force, but only preserved 
his right to the pay which he is actually 
receiving when transferred to the municipal 
force. People v. York, 60 N. Y. Supp. 795. 
796, 29 Misc. Rep. 158. 


Repayment of money expended. 


The term “salary,” of itself, imports a 
compensation for personal] services, and not 
the repayment of moneys expended in the 
discharge of the duties of an office. Snif- 
fen v. City of New York, 6 N. Y. Super. Ct. 
(4 Sandf.) 193, 196. 


“Salary,” as defined by Webster, is fix- 
ed regular wages, as by the year, quarter, or 
month, and when used in connection with a 
public officer, must be taken to embrace the 
fixed, regular wages by the year, quarter, or 
month, as established by public authority 
for such public officer as his compensation 
of wages earned by such officer by the dis- 
charge of the duties of his office; and, where 
an officer’s compensation is fixed by statute 
as a certain specified salary, such officer can- 
not claim payment of traveling expenses in- 
curred in traveling from place to place in 
discharge of the duties of his office. Houser 
v. Orangeburg County, 37 S. E. 831, 832, 59 
S. OC. 265. 


Wages distinguished. 


Webster defines “wages” to be hire or re- 
ward, that which is paid or stipulated for 
services, but chiefly for services for manual 
labor. We speak of servants’ wages, laborers’ 
wages, etc., but we never apply the word to 
rewards given to men in office, which are 
called fees or salary. People v. Myers, 11 
N. X. Supp. 217, 218, 25 Abb. N. C. 368; 
Cane v. City of New York, 34 N. Y. Supp. 
675. 


Salary is the compensation given to a 
hired person for service, and is a synony- 
mous, convertible term with wages, though 
use and acceptation have given to the word 
“salary” a significance somewhat different 
from the word “wages,” in this: that the 
former is understood to relate to position or 
office—to be the compensation given for of- 
ficial or other services as distinguished from 
wages, the compensation for labor. Bell v. 
Indian Live Stock Co. Coe: 11 8. W. 344, 
346, 8 L. R. A. 642. 


“Salary,” as used in Laws 1888, c. 119, 
providing that no honorably discharged 
Union soldier or sailor receiving a salary 
shall be removed, except for cause shown, 
denotes a higher degree of employment, and 
is suggestive of a larger compensation for 


SALARY 


more important services, than wages,“ 
which indicates inconsiderable pey. Mey- 
ers v. City of New York, 23 N. Y. Supp. 484, 
486, 69 Hun, 291; People v. Brookfield, 34 
N. Y. Sapp. 674, 13 Misc. Rep. 566. So that 
a laborer working for $2 per day will not 
be held to be receiving a salary, within the 
provisions of Laws 1892, c. 577, providing that 
no person receiving a salary shall be dis- 
charged, except for cause shown after hear- 
iog had. People v. Brookfield, 34 N. T. 
Supp. 674, 13 Misc. Rep. 566 (citing Meyers 
v. City of New York, 69 Hun, 291, 23 N. Y. 
Supp. 484). 


Salaries of public officers are not exempt 
from garnishment under statutes exempting 
wages. McLellan v, Young, 54 Ga. 399, 400, 
21 Am. Rep, 276. 


The salary of a public officer is in no 
fair sense of the word “wages.” People v. 
Myers, 11 N. Y. Supp. 217, 218, 25 Abb. N. 
C. 368. 


Wages synonymous. 

According to most lexicographers, the 
words “wages” and “salary” are synony- 
mous. They both mean one and the same 
thing—a sum of money periodically paid for 
services rendered. Commonwealth v. But- 
ler, 99 Pa. 535, 542; Morse v. Robertson, 9 
Hawaii, 195, 197. 


There is no substantial difference, says 
Mr. Freeman in his work on Executions, be- 
tween the term “wages” and “salary,” when 
they are applied to the subject here under 
consideration. The former term is common- 
ly used to denote the compensation of la- 
borers, and the latter that of other persons 
of more permanent employment and more 
elevated stations. The term “earnings” is 
more comprehensive than either of the oth- 
ers. It implies, as they do, that the sum due 
shall be claimed for the personal services of 
the claimant, and that it shall not include, 
to any substantial extent, recompense for 
Inaterials furnished; but earnings need not 
result from work done under the direction of 
another, nor from manual labor. Dayton 
v. Ewart, 72 Pac. 420, 421, 28 Mont. 153, 98 
Am. St. Rep. 549. 


“Salary,” as used in Const. art. 2, § 8, 
Providing that members of the General As- 
sembly shall receive such salary as shall be 
fixed by law, and no other compensation 
Whatever, should be construed as synony- 
mous with wages.“ Commonwealth v. 
Butler, 99 Pa. 535, 542. 


“Salary” is synonymous with “wages,” 
and means the sum of money periodically 
paid for services rendered, and it is immate- 
rial how the value of these services is as- 
Certained. White v. Hayden, 59 Pac. 118, 
121, 126 Cal. 621. 
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See “Absolute Sale”; “Bargain and Sale”; 
“Bill of Sale“; “Cash Sale”; Cer tifl- 
cate of Sale“; “Conditional Sale“; 
“Contract of Sale“: Executed Sale“; 
Execution Sale“; Fair Sale“; For- 
ced Sale“; Gross Sales“; Intended 
for Sale“; Judicial Sale“; Net Sales“; 
“Notice of Sale”; Order of Sale“; 
“Positive Sale“; Private Sale“; “Sher- 
iff's Sale“; Tax Sale“; Valid Sale.” 

See, also, Sold.“ 

Expose for sale, see Expose.“ 


A sale, as defined by Blackstone, is a 
transmutation of property from one man to 
another in consideration of some price or 
recompense in value. Barrow v. Window, 71 
III. 214, 217; People v. Law & Order Club, 
67 N. E. 855, 857, 203 III. 127, 62 L. R. A. 
884; Butler v. Thomson, 92 U. S. 412, 414, 
23 L. Ed. 684; Buff um v. Merry (U. S.) 4 Fed. 
Cas. 604, 605; Iowa v. McFarland, 4 Sup. Ct. 
210, 219, 110 U. S. 471, 28 L. Ed. 198; Cain v. 
Ligon, 71 Ga. 692, 694, 51 Am. Rep. 281; 
Ott v. Sweatman, 31 Atl. 102, 109, 166 Pa. 
217; Commonwealth v. Williams, 72 Mass. 
(6 Gray) 1, 9; State v. Hopkins, 49 N. C. 
305, 307; Madison Ave. Baptist Church v. 
Baptist Church in Oliver St., 46 N. T. 181, 
139. 


A sale is a transfer of the absolute or 
general] property in a thing for money or any- 
thing of value. Where the property pur- 
porting to be sold is so separated as to be 
fully identified and distinguished from ofh- 
er property of like kind, and the price is cer- 
tain, or by the terms of the agreement can be 
ascertained by measurement and inspection, 
the payment of any part of the price as 
earnest money, or by note in lieu of it, or 
the delivery of the property, postponing the 
settlement until the quantity can be definite- 
ly determined, makes the sale complete. Al- 
bemarle Lumber Co. v. Wilcox, 105 N. C. 34, 
38, 10 S. E. 871. 


A sale is a contract for the transfer of 
property from one person to another for a 
valuable consideration. Micks v. Stevenson, 
51 N. E. 492, 493, 22 Ind. App. 475 (citing 2 
Kent, Comm. 468); Cain v. Ligon, 71 Ga. 
692, 694, 51 Am. Rep. 281; Iowa v. McFar- 
land, 4 Sup. Ct. 210, 219, 110 U. S. 471, 28 L. 
Ed. 198; Butler v. Thomson, 92 U. S. 412, 414, 
23 L. Ed. 684; Ott v. Sweatman, 31 Atl. 102, 
109, 166 Pa. 217; Id., 15 Pa. Co. Ct. R. 97, 
113: Schermerhorn v. Talman, 14 N. T. (4 
Kern.) 93, 117; Edwards v. Farmers’ Fire 
Ins. & Loan Co. (N. Y.) 21 Wend. 467, 493, 
494; Western Massachusetts Ins. Co. v. Rik- 
er, 10 Mich. 279, 281; Vincent v. Walker, 9 
South. 382, 384, 93 Ala. 165; Roberson v. 
State, 14 South. 554, 555, 100 Ala. 37; Ben- 
nett v. Sims (S. C.) Rice, 421, 423; State v. 
Peo (Del.) 42 Atl. 622, 623, 1 Pennewill, 525. 
That is, for current money of the United 
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States. United States v. Ash (U. 8.) 75 Fed. 
651, 652. This is its popular, as well as its 
legal, signification. There must be parties 
standing to each other in the relation of buy- 
er and seller, their minds must assent to the 
same proposition, and money must be paid 
or promised. Ward v. State, 45 Ark. 351, 
353. 


A sale is the transmutation of property 
for a pecuniary consideration. Williamson 
v. Berry, 49 U. S. (8 How.) 495, 544, 12 L. Ed. 
1170; Darnall v. Morehouse (N. Y.) 36 How. 
Prac. 511. 521. 


The usual and ordinary definition of the 
word “sale” is the transfer of the absolute 
or general property in a thing for a price 
in money. Cone v. Ivinson, 33 Pac. 31, 33, 4 
Wyo. 203; De Bary v. Souer (U. 8.) 101 Fed. 
425, 427, 41 C. C. A. 417; Allen v. Maury, 66 
Ala. 10, 17: Foley v. Felrath, 98 Ala. 176, 
180, 13 South. 405, 486, 39 Am. St. Rep. 39: 
Wittkowsky v. Wasson, 71 N. C. 451, 455; 
Williamson v. Berry, 49 U. S. (8 How.) 495, 
544, 12 L. Ed. 1170; State v. Wingfield, 22 
S. W. 863, 865, 115 Mo. 428, 37 Am. St. Rep. 
406; Peycke Bros. v. Aherns, 72-8. W. 151, 
152, 98 Mo. App. 456; Cain v. Ligon, 71 Ga. 
692, 694, 51 Am. Rep. 281; Krnavek v. State, 
41 S. W. 612, 614, 38 Tex. Cr. R. 44; People 
v. Law & Order Club, 67 N. E. 855, 857, 203 
III. 127, 62 L. R. A. 884; Ross v. Portland 
Coffee & Spice Co., 71 Pac. 184, 186, 30 Wash. 
647; State v. Peo (Del.) 42 Atl. 622, 623, 1 
Penne will, 525. 


The word “sale” has a fixed legal signifi- 
cation, and means an exchange of goods or 
property for money paid or to be paid. 
Meyer v. Rousseau, 2 S. W. 112, 118, 47 Ark. 
460; Cooper v. State, 37 Ark. 412, 418; Hat- 
field v. State, 86 N. E. 664, 9 Ind. App. 
296. 


A sale is a contract, an agreement, a 
meeting of the minds of two or more per- 
sons founded on a money consideration, by 
which absolute or general property in the 
subject of the sale is transferred from the 
seller to the buyer. White v. Treat (U. S.) 
100 Fed. 290, 291. 


“The word ‘sale’ is defined to be an 
agreement by which one of the contracting 
parties, called the ‘seller,’ gives a thing and 
passes a title to it in exchange for a certain 
price in current money to the other party, 
who is called the ‘buyer,’ or ‘purchaser,’ 
who on his part agrees to pay such price. 
Anything short of passing a title is but an 
agreement to sell.” Eldridge v. Kuehl, 27 
Iowa, 160, 173. 


“A sale, in the ordinary sense of the 
word, is a transfer of property for a fixed 
price in money or its equivalent.” Iowa 
v. McFarland, 4 Sup. Ct. 210, 214, 110 U. 8. 
471, 28 L. Ed. 198. 
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By the common law a sale of persona! 
property is usually termed a “bargain and 
sale.“ State v. Wingfield, 22 S. W. 363, 
365, 115 Mo. 428, 37 Am. St. Rep. 406. 


In Benj. Sales, § 1, it is said: To con- 
stitute a valid sale, there must be a concur- 
rence of the following elements, viz.: (1) 
Parties competent to contract; (2) mutual 
consent; (3) a thing, the absolute or general 
property in which is transferred from the 
seller to the buyer; and (4) a price in money 
paid or promised.” Matthews v. Freker, 
57 S. W. 262, 265, 68 Ark. 190; Keaton v. 
State (Tex.) 36 S. W. 440; Butler v. Thom- 
son, 92 U. S. 412, 414, 23 L. Ed. 684; Mar- 
tin v. State, 59 Ala. 34, 36. 


A sale is an executed contract by which 
the right of property is transferred from 
the seller to the buyer. Cleu v. McPherson, 
14 N. T. Super. Ct. (1 Bosw.) 480, 487. 


„Sale“ is a word of precise legal im- 
port. It means at all times a contract be- 
tween parties to give and to pass rights of 
property for money, which the buyer pays 
or promises to pay to the seller for the 
thing bought and sold. Williamson v. Berry, 
49 U. 8. (8 How.) 495, 544, 12 L. Ed. 1170; 
Union Stockyards & Transit Co. v. Western 
Land & Cattle Co. (U. S.) 59 Fed. 49, 53, 
7 C. C. A. 660: Homan v. State (Tex.) 51 
S. W. 237, 238; Huthmacher v. Harris’ 
Adm'rs, 38 Pa. (2 Wright) 491, 498. 80 Am. 
Dec. 502: Mensinger v. Steiner-Medinger 
Co. (Neb.) 94 N. W. 633, 634; Coombs v. 
Steere, 8 III. App. (8 Bradw.) 147, 150. 


A sale is the passing of the title and 
possession of any property for money which 
the buyer pays or promises to pay. People 
v. Law & Order Club, 67 N. E. 855, 857, 203 
III. 127, 62 L. R. A. 884 (citing Krnavek v. 
State, 38 Tex. Cr. R. 44, 41 S. W. 612). 


A sale is a transfer of property from one 
person to another in consideration of a sum 
of money to be paid by the vendee to the 
vendor. It is a transfer of the absolute or 
general property of a thing for a price in 
money. Goodwin v. Kerr, 80 Mo. 276, 281 
(citing Benj. Sales, 1). 


A sale is a mutual agreement, constitut- 
ed by an offer to sell on terms by one side 
and an acceptance by the other, and the ac 
ceptance must be responsive to the very 
terms stated in the offer. Jackson v. But 
ler, 51 S. W. 1095, 1097, 21 Tex. Civ. App. 
379. 


A sale of a chattel is a transfer of the 
property in it for a consideration. It is 
ordinarily effected by the delivery of the 
thing sold to the buyer and the delivery of 
the price or a security therefor to the seller. 
The transfer of the property in the thing is 
effected by the transfer of the thiug itself 
to the possession of the purchaser. Steph- 
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ens v. Gifford, 20 Atl 542, 548, 137 Pa. 219, 
21 Am. St. Rep. 868. 


„Sale“ is defined by statute in South 
Dakota as a contract by which, for a pe 
cuniary consideration called the price.“ one 
transfers to another an interest in prop- 
erty. Tbe word itself implies the transfer 
of an interest in the subject of the contract. 
Brooke v. Eastman (S. D.) 96 N. W. 699, 
701. 


The word “sale,” as used in Acts 1879, 
c. 166, prohibiting the sale of cotton be- 
tween sunset and sunrise, must be construed 
to include everything necessary to its con- 
summation; the offer to sell being the ini- 
tial move, and a deposit for a sale being an 
offer to sell. Truss v. State, 81 Tenn. (13 
Lea) 311, 313. 


A sale is a contract by which for a 
pecuniary consideration, called a “price,” 
one transfers to another an interest in prop- 
erty. Civ. Code Cal. 1903, § 1721; Rev. 
Codes N. D. 1899, § 3948; Civ. Code S. D. 
1903, § 1299. 


The taking of orders or the making of 
agreements or contracts by any person, firm, 
or corporation, or by any agent or represen- 
tative thereof, for the future delivery of 
buckwheat flour, shall be deemed a “sale,” 
within the meaning of the act to prohiblt 
and prevent adulteration, fraud, and decep- 
tion in the manufacture of buckwheat flour. 
Comp. Laws Mich. 1897, § 4999. 


Actual transfer of property. 


The word “sale” imports an actual trans- 
fer of title, and though it may be used to 
signify a mere contract to sell, yet in strict- 
ness it denotes only an actual transmission 
of property. Marts v. Cumberland Mut. Fire 
Ins. Co., 44 N. J. Law (15 Vroom) 478, 481. 


“It is essential to a sale that there should 
be a transfer of the absolute or general prop- 
erty in the thing sold. A mere transfer of a 
special property is not a sale of the thing,” 
and therefore a contract for the payment of 
the price of property in installments, title 
not to pass until the last installmerft is paid, 
does not constitute a sale. Mansfield v. 
Strauss, 68 N. Y. Supp. 682, 683. 


A “sale,” in the legal import of the word, 
implies a transferring of property from the 
seller to the buyer for a price, and includes, 
not only the idea of devesting the seller of 
title, but that of vesting it in the buyer. 
In this sense the sale can be only to the 
party who, on the sale and by reason of it, 
becomes the owner of the thing sold. State 
v. Wentworth, 35 N. H. 442, 443. 


Mutual assent. 


To the completion of a contract of sale 
- there must be the mutual assent of the par- 
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ties to its terms. Such mutual assent cannot 
exist unless the terms are definite. The 
thing sold must be ascertained. Until the 
specific thing is agreed on the agreement can 
only be executory. Wittkowsky v. Wasson, 
71 N. G. 451, 455. 


In addition to the necessity for a price, 
there must be the assent of the parties that 
the transaction shall be a sale. This must be 
an express agreement, or such an implica- 
tlon must follow from the nature of the 
transaction itself. The mere transfer of pos- 
session, without the agreement, express or 
Implied, that such transfer is a sale on the 
one hand and a purchase on the other, will 
not be a sale, or have the effect to transfer 
the title. Borland v. Nevada Bank of San 
Francisco, 33 Pac. 737, 738, 99 Cal. 89, 87 
Am. St. Rep. 32. 


The word “sale” necessarily imports con- 
currence or agreement. It shows a contract 
between parties. Thornton v. Kelly, 11 R. I. 
498, 500. 


Clear and unincumbered title. 


A “sale” ordinarily implies that the 
vendee shall have a clear and unincumbered 
title; and, unless it is otherwise agreed, a 
mortgage, judgment, or other incumbrance 
should be discharged by the vendor. McNeil 
v. Miller, 2 S. E. 335, 337, 29 W. Va. 480. 


Consideration. 


Under a complaint charging the defend- 
ant with the offense of selling intoxicating 
liquor to a minor without proper authority, 
proof of a gift of such liquor to the minor 
will not support a conviction, since the “sell- 
ing” of intoxicating liquor is one offense, 
and the “giving” of it to him another. Birr 
v. People, 113 III. 645, 649. 


A sale of intoxicating liquor is a delivery 
upon compensation made or stipulated to be 
made. There must be an agreement to pay, 
to make it a sale; otherwise, it is a mere 
gratuity. Commonwealth v. Packard, 71 
Mass. (5 Gray) 101, 103. 


The word “sale,” in Const. art. 16, § 20, 
providing that the Legislature shall enact a 
law whereby the qualified voters of any coun- 
ty, etc, may from time to time determine 
whether the sale of intoxicating liquors shall 
be prohibited within the prescribed limits, 
means the transfer for valuable considera- 
tion, and cannot be held to include a gift, 
which signifies a gratuitous transfer without 
any equivalent. Holley v. State, 14 Tex. 
App. 505, 512. 


Where a trust deed, executed in consid- 
eration of an absolute transfer of an inter- 
est in certain property to the trustee, stated 
that, though the conveyance was “absolute 
and unconditional,” yet it was on the condi- 
tions and for the trusts afterwards mention- 


SALB 


ed, and then prescribed that, in case the ben- 
eflelary survived the trustee, the latter’s heirs 
should sell and convey” the property to the 
beneficiary, the word “sell” did not imply a 
valuable consideration other than what had 
passed. Smith v. Baxter, 49 Atl. 1130, 62 N. 
J. Eq. 209. 


Among the requisites to the validity of 
a sale is mentioned the price paid or to be 
paid. Madison Ave. Baptist Church v. Bap- 
tist Church in Oliver St., 46 N. T. 181, 139. 


Same—Money. 


To sell property is, in the strict significa- 
tion of the word “sell,” to transfer it from 
one to another in consideration of a price 
paid or agreed to be paid in current money. 
Commonwealth v. Davis, 75 Ky. (12 Bush) 
240, 241. When the consideration is not in 
money, there must be a fixed money price. 
Mensinger v. Steiner-Medinger Co. (Neb.) 94 
N. W. 633, 634 (citing Schenck v. Saunders, 79 
Mass. [13 Gray] 37, 41). 


In Benj. Sales, § 1, it was said that “sale” 
may be defined to be the transfer of the ab- 
solute or general property in a thing for a 
price in money, and in section 2 it is observ- 
ed, in considering the price, that it must be 
in money paid or promised, accordingly as the 
agreement may be for cash or a credit sale, 
but, if any other consideration than money is 
given, it is not a sale. 
Trust Co., 26 Pac. 565, 568, 20 Or. 469. 


A delivery of intoxicating liquors as 
payment for a service performed is a sale, 
within the meaning of the statute prohibit- 
ing the unlawful sale of such liquor. Mason 
v. Lothrop, 73 Mass. (7 Gray) 354, 358. 
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Where an agent bas a power of attorney 
to sell real estate, he is not authorized under 
it to make a rate of part money and part 
something else. Hampton v. Moorhead, 17 
N. W. 202, 203, 62 Iowa, 91. 


The word “sale,” as used in the Georgia 
local option act relating to the offense of sell- 
ing intoxicating liquor, means a contract be- 
tween parties to give and to pass rights of 
property for money, which the buyer pays 
or promises to pay to the seller for the thing 
bought and sold, and applies to a transfer of 
the title of intoxicating liquors pursuant to a 
contract between the parties to pass the right 
of property to the seller for the thing bought 
and sold. We do not rule that there can Be 
no sale except for money. Cunningham xv. 


State, 31 S. E. 585, 586, 105 Ga. 676. 


The statutory authority to county com- 
missioners to order an election to determine 
whether or not the sale of intoxicating liq- 
uors shall be prohibited in a county is not 
an authority to order an election to deter- 


mine whether or not the sale, exchange, or 


barter of such liquor shall be prohibited. 
The term “exchange or barter’ of sucb liq- 
uor, used in the order, is not synonymous 
with “sale.” Ex parte Beaty, 1 S. W. 451, 
452, 21 Tex. App. 426. 


A sale is a contract between two parties 
to give and pass rights of property for mon- 


Coulter v. Portland ey, which the buyer pays or promises to pay 


according as the agreement may be for a 


cash or credit sale; but, if any other consid- 


| 
1 
i 


eration than money be given, it is not a sale. 
The idea of a consideration of money or its 
equivalent is a necessary element of sale, 
as opposed to a barter and exchange or gift; 
and the contract cannot be construed to in- 


In a general and popular sense, the sale: clude a grant of land to a railroad company 


of an article signifies the transfer of its pos- 
session from one person to another for a con- 
sideration of value, without reference to the 
mode in which this consideration is paid; 


4 


in aid of the construction of its road. North- 
ern Pac. R. Co. v. Sanders (U. S.) 47 Fed. 
604, 606. 


To sel] is to transfer property from one 


and it was in this sense that the Legislature | to another in consideration of a price paid or 


used the word in the statute restricting the 
sale of intoxicating liquor. The legal dis- 
tinction between a sale and an exchange Is 


| 


agreed to be paid in current money. La- 
baree v. Klosterman, 49 N. W. 1102, 1106, 33 
Neb. 150; Madison Ave. Baptist Church v. 


purely an artificial one, the rules of law are Baptist Church in Oliver St., 46 N. Y. 131, 


the same as applied to both, and obtaining 
liquor by barter is a sale within the provi- 
sions of the statute. Howard v. Harris, 90 
Mass. (8 Allen) 297, 299. 


The payment of employés in tobacco at 
cost price is technically a sale, within Rev. 
St. 3244 [U. S. Comp. St. 1901, p. 2096), requir- 
ing a special tax to be paid on sale of tobac- 
co. United States v. Vinson (U. S.) 8 Fed. 
507. 


Every transfer of property for an equiv- 
alent is practically and essentially a sale, 
and money's worth is a valuable considera- 
tion for a sale, as much as the money itself. 
Huff v. Hall, 23 N. W. 88, 89, 56 Mich. 456. 


139. 


“Sell and convey,” as used in a power to 
sell and convey, means, in the absence of ev- 
idence to the contrary, to “sell and convey 
for cash.” Mora v. Murphy, 28 Pac. 63, 83 
Cal. 12. 


“Sell,” as used in Act Feb. 8, 1875, p. 
129, § 1, providing that any person who shall 
sell, barter, or exchange, or otherwise dis- 
pose of, any property upon which a lien shall 
exist by virtue of a mortgage or deed of 
trust, or by contract of parties, or by opera- 
tion of law, without the consent of the per 
son in whose favor such lien exists, shall be 
punished, etc., means an exchange of goods 
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or property for money paid or to be paid. 
Cooper v. State, 37 Ark. 412, 415. 


“Sell” means transfer of property in ex- 
change for money or security for money. 
Brown v. Fitz, 13 N. H. 283, 284. 


“Sell,” as the word is used when speak- 
ing of the selling of property, means to trans- 
fer from one to another in consideration of 
a price paid or agreed to be paid in current 
money. Commonwealth v. Davis, 75 Ky. (12 
Bush) 240, 241. 


Where the power conferred on an agent 
was to bargain, sell, and convey land, the 
agency was clearly special, and was confined 
to selling and conveying the land; there be 
ing no directions or instructions beyond the 
selling and conveying, and the doing of such 
things as might be necessary to carry out the 
power. Under this power the agent had no 
right to sell and convey for any other con- 
sideration than for money. Lumpkin v. Wil- 
son, 52 Tenn. (5 Heisk.) 555, 558. 


Delivery. 


A delivery is one of the elements of a 
sale. Commonwealth v. Williams, 72 Mass. 
(6 Gray) 1, 9. 


In ordinary parlance, when we speak of 
a “sale” of goods, the term imports a deliv- 
ery, and an affidavit in attachment averring 
the sale of goods is not insutficient on the 
ground that no delivery was averred. Ham- 
ilton v. Steck, 5 N. Y. Supp. 831, 832. 


A sale is defined to be a transportation 
of property from one man to another in con- 
sideration of some price or recompense in 
value. A delivery is an inseparable incident 
to all sales. Parker v. Donaldson (Pa.) 2 
Watts & S. 9, 19. 


A sale is an executed contract, to con- 
stitute which delivery in fact or in law is 
indispensable; and it cannot be given of a 
thing which has not fully come into exist- 
ence. Where a customer, for instance, orders 
a coach to be made for him, the order can- 
not be executed by delivery of an unfinished 
coach, which is no coach at all; and until 
the work is finished and delivered it remains 
at the risk of the manufacturer. The ven- 
dee of a manufactured article, to be deliver- 
ed when completed, electing to take it in its 
unfinished state, makes a new contract; and, 
possession being delivered thereunder, the ti- 
tle is complete as against the creditors of the 
vendor, whose executions at the time of such 
delivery had not been left with the sheriff. 
Clemens v. Davis, 7 Pa. (7 Barr) 263, 264. 


A sale imposes an obligation to deliver 

a commodity and receive money for it, and, 

if not discharged, a liability to respond in 

damages for its breach results. Act 1874, 

relating to limited partnerships and provid- 

ing that no association organized thereunder 
7 Wos. & P.—29 
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shall incur a liability exceeding $500 in 
amount, unless reduced to writing and sign- 
ed by at least two of the managers, refers 
to contracts for the sale of goods, as well as 
to contracts for purchase. Pittsburgh Melt- 
ing Co. v. Reese, 118 Pa. 355, 362, 12 Atl. 362. 


A sale is not constituted by mere agree 
ment to sell, but there must be a delivery, 
though payment need not actually be made. 
On the trial of an indictment for illicit traf- 
fic in liquors, proof of an agreement to sell 
is therefore insufficient; but there must be 
proof of an actual delivery of the liquors, 
though there need not be proof of payment, 
as a sale on credit is as much a violation of 
the law as a sale for cash. Riley v. State, 43 
Miss. 397, 414. 


Plaintiffs and defendants, competitors in 
the sale of saccharin, entered into a contract 
whereby plaintiffs became agents for defend- 
ants’ article, which was patented, and were 
to receive 50 cents on each pound sold until 
such letters patent should expire, and, should 
the patent’ be infringed or defendants lose 
control of the market, they were to have the 
right to terminate the contract; but it should 
be again enforced on defendants being rein- 
stated in such exclusive control. Defendants 
lost control of the market for a time, and 
during such period sold a number of pounds 
of the saccharin, the greater portion of which 
was not delivered until they had been rein- 
stated in exclusive control. Held, that the 
word sale,“ in the contract, did not refer 
only to an executed sale, and plaintiffs were 
not entitled to recover for such sales. Fries 
v. Merck, 60 N. E. 777, 778, 167 N. Y. 445. 


Where, in a negotiation for the purchase 
of a yoke of oxen, the prospective buyer, 
having his arm over one of them, in the act 
of measuring him, said he would give the 
price demanded, and the seller replied that 
he might have them, the latter then bor- 
rowing them to haul a load of lumber to 
his home, 10 miles distant, engaging to put 
them to no other use, there was no delivery, 
and no completed sale, but only a contract 
for a sale. Phillips v. Hunnewell (4 Me.) 4 
Green]. 376, 379. 


An absolute present sale of chattels is 
valid between the parties, without delivery 
of possession or payment of the price, and 
the seller is entitled to the price and the pur- 
chaser to the possession of the chattels; but 
as to subsequent purchasers without notice 
from the seller, or his creditors, the nonde- 
livery of possession renders the sale prima 
facie void as a matter of law, calling on the 
purchaser to show clearly the sale to be bona 
fide. Poling v. Flanagan, 41 W. Va. 191, 193, 
23 S. E. 685. 


Deed or conveyance. 


A sale of lands “is the actual transfer 
of title from the grantor to the grantee by 
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appropriate instrument of conveyance.” Ide) quired by law to carry such sale into effect. 
v. Leiser, 24 Pac. 695, 10 Mont. 5, 24 Am. Farnham v. Thompson, 26 N. W. 9, 11, 34 
St. Rep. 17. Minn. 330, 57 Am. Rep. 59. 


A sale is the transfer of property from Authority to a real estate agent to sell 
one to another, and in the case of lands a | land authorizes him to execute a contract of 
conveyance is the instrument by which such | sale. Carstens v. McReavy, 25 Pac. 471, 
transfer or sale is made. There can be no 472, 1 Wash. St. 359. 
perfect sale or alienation of land without a 
conveyance. An averment in a pleading, Authority given to an agent to make 
therefore, that lands were sold, is equivalent sale of land includes authority to execute a 
to an averment that they were sold by deed binding contract for such sale in the name 
of conveyance, and a denial of the convey- of the principal. Keim v. Lindley, 80 Atl 
ance is in effect a denial of the averment of | (N. J.) 1063, 1073. 
sale. Stanton v. Henderson, 1 Ind. (1 Cart.) In construing 2 Rev. Laws 1813, p. 212 


69, 71. $ 11, providing that upon the application of 
a religious corporation it shall be lawful for 
Transfer of fee required. the court to make an order for the sale of 
7 5 word “sale,” as 5 5 „ any real estate of such corporation, the court 
10, f 8, declaring that provision shall be said: “It will be seen that the section re- 
made for the sale of all the school and uni- ferred to authorizes the court to make an 
versity lands after they shall have been ap- order for the sale, and not for a sale and con- 
praised, and when any portion of such land veyance. A sale without a conveyance 
aay be ae hs . e shall would be absolutely ineffectual to pass title 
not be paid a e time of the sale, the com- to real property; and the use, therefore, of 
missioners shall take a mortgage for the the word ‘sale’ only, in the statute, would 
land sold for the sum remaining unpaid, is seem to indicate that it was intended to give 
used in its restricted sense to denote a to the word a signification sufficiently broad 
transaction where the fee to the land sold | to include conveyance. An agreement to sell 
1 . ps et and 55 abso- | always implies an agreement to convey as a 
utely ves n the purchaser. e sale con- necessary means of transfer to complete the 
solute sense of the term, where and by which veyance to consummate it.” Madison Ave. 
the purchaser became completely vested with | Baptist Church v. Baptist Church in Oliver 
the legal title to the land sold; and when St., 26 N. Y. Super. Ct. (3 Rob.) 570, 588. 
that took place, and the money was not all 
paid at the time, then the commissioners; As conferring authority to receive pur- 
were to take security by way of a mortgage. chase money. 
Smith v. Mariner, 5 Wis. . 581, 68 Am. An authority to an agent to sell a cer- 


ene tain farm gives only authority to sell, and 
As absolute sale. raises no implication of authority to receive 


the purchase money. Stewart v. Wood, 6 
An allegation in a petition that defend- Mo. 252, 255. 


ant, contrary to the provisions of plaintiff's 
mortgage on certain sheep, “sold and dis-“ As averment of commission of crime. 
posed of all of such sheep,“ must be con- “Sell” does not c with it, in its or 


strued to mean that the sale was an absolute 
dinary meaning, the impression conveyed by 
sale of the entire property in the sheep, as ! the word steal,“ so that a statement that, 


distinguished from the sale of the qualified, | if he continues to “sell,” etc., will not be 


limited property therein which the mortga- 
gors possessed. Cone v. Ivinson, 85 Pac. 3 5 1 v. Dreyfus. 
933, 935, 4 Wyo. 203. - ’ , ‘ 


“Take, drive, and sell,” in their usual 
As conferring authority to execute | sense, denote innocent action, and hence, as 
necessary instruments. used in a statement, standing alone, that 
“Sell,” as used in reference to the em- “he took and drove off my ducks and sold 
ployment by an owner of a real estate agent them,” without any averment, do not import 
or broker to sell lands, means to procure a the commission of a crime, so as to render 
purchaser for them, and does not confer au- the words slanderous per se. Hinesley v. 
thority to bind the owner to sell by a con- Sheets, 48 N. E. 802, 808, 18 Ind. App. 612, 
tract in writing. Scull v. Brinton, 37 Atl. 63 Am. St. Rep. 356. 
740, 55 N. J. Hq. 489; Armstrong v. Lowe, 
18 Pac. 758, 76 Cal. 616. As applied to coin or currency. 
“Sell,” as generally used in instruments The word “sell,” as applied to coin er 


authorizing agents to sell realty, confers au- bank notes, is to deliver in exchange for 
thority to execute the proper instruments re something else, and is equivalent to the 
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word “pass,” “exchange,” er “deliver.” 


State v. Watson, 65 Mo. 115, 119. 


“Sell,” as used in Rev. St. § 5430 [U. 8. 
Comp. St. 1901, p. 3671], making it an of- 
fense for any person, except under authority 
of the proper officer, to have in his posses- 
sion any obligation or other security en- 
graved and printed for a similitude of any 
obligation or other security issued under the 
authority of the United States, with intent 
to sell or otherwise use the same, is intended 
to cover the transfer of the imperfect obli- 
gations as they come from the plates, and 
not their passage or utterance as counterfeit 
instruments. United States v. Barrett (U. 
8.) 111 Fed. 369, 373. 


Abandonment distinguished. 
See “Abandon—Abandonment.” 


Accord and satisfaction distinguished. 


A sale is defined to be an agreement by 
which one of two contracting parties, called 
the seller, gives the thing and passes the 
title to it for a certain price to a purchaser, 
and it differs from accord and satisfaction, 
because the thing given in accord and satis- 
faction is for the purpose of quieting a claim, 
and not for a price. Frost v. Erath Cattle 
Co., 17 8. W. 52, 54, 81 Tex. 505, 26 Am. 
St. Rep. 831. 


Agreement to sell distinguished. 


The distinction between a sale, which 
transfers the ownership, and an agreement 
to sell and deliver at a day certain, which 
gives but an action for the breach of it, is 
a broad one. Every agreement for a subse- 
quent delivery is essentially executory. 
Strong, Deemer & Co. v. Dinniny, 34 Atl. 
919, 921, 175 Pa. 586. 


A sale is the transfer of the absolute or 
general property in a thing for a price in 
money. If anything remains to be done by 
either party to the action before delivery, 
as, for example, to determine the price, quan- 
tity, or identity of the thing sold, the title 
does not vest in the purchaser, and the con- 
tract is merely executory. Foley v. Felrath, 
13 South. 485, 486, 98 Ala. 176, 39 Am. St. 
Rep. 39; Allen v. Maury, 66 Ala. 10, 17. 


When a sale is defined as a transfer of 
the absolute title to property for an agreed 
price, or as a meeting of minds by which 
a title passes from one and vests in another, 
the definition covers or includes the entire 
transaction, which, from being executory, 
has become executed by delivery or pay- 
ment on performance of conditions, or sepa- 
ration or identification and appropriation of 
the thing sold, or other acts or events on 
which the transfer of title is, by the agree- 
ment of the parties, made to depend. In the 
Century Dictionary “sale” is defined as fol- 
lows: “In law, a contract for the transfer 
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of property from one person to another for 
a valuable consideration. * * © It is also 
often used as indicating a present transfer, 
as distinguished from a contract to transfer 
at a future time, which is sometimes termed 
an ‘executory sale.“ Barber Asphalt Pav. 
Co. v. Standard Asphalt Co., 58 N. X. Supp. 
405, 408, 39 App. Div. 617. 


If the title passes, a sale is absolute and 
complete; if not, it is merely executory or 
an agreement to sell. In Pars. Oont. p. 435, 
it is said: All that is necessary on the sale 
of a chattel is the agreement of the parties 
that the property in the subject-matter shall 
pass from the vendor to the vendee for a 
consideration given or promised by the ven- 
dee.” Newcomb v. Cabell, 78 Ky. (10 Bush) 
460, 468. 


An agreement to sell does not become a 
sale, if any term in which the seller must 
co-operate, or which imposes a liability or 
duty on him, remains to be performed, such 
as weighing, measuring, inspecting, and 
transporting goods to another place, to be 
there delivered and received. Things not in 
esse, actual or potential, cannot be subject 
of sale. Robinson v. Hirschfelder, 59 Ala. 
503, 506. . 


To constitute a sale the parties must 
mutually assent that the property, absolute 
or general, in the thing sold, shall pass from 
the vendor to the vendee. A contract which 
confers on the party proposing to buy a right 
to inspect, examine, and reweigh the cotton 
within a specified time, and, on payment or 
tender of the price within a specified time, 
to demand a transfer of the ownership and 
possession, and also confers on the seller a 
corresponding right to demand such inspec- 
tion, examination, and reweighing within the 
prescribed time, is not a sale, but an exec- 
utory agreement for a sale, and does not pass 
the title to the cotton to the purchaser. 
Leigh v. Mobile & O. R. Co., 58 Ala. 165, 174. 


The distinction between a sale, which 
transfers the ownership, and an agreement 
to sell and deliver at a day certain, which 
gives but an action for the breach of it, is 
a broad one. Every agreement for a subse- 
quent delivery is essentially executory. 
Strong, Deemer & Co. v. Dinniny, 34 Atl. 
919, 921, 175 Pa. 586. 


Assignment distinguished. 


The distinctions between an assignment 
and a sale are too marked to be misunder- 
stood. Sales are transfers in the ordinary 
course of business. Assignments commonly 
grow out of the embarrassments or suspen 
sion of business. A sale is usually for a 
consideration actually paid or agreed to be 
paid and created or passing simultaneously. 
An assignment is in most cases for a con- 
sideration already executed, as for a pre 
cedent or subsisting debt. A voluntary as- 
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signment for the benefit of creditors implies 
a trust and contemplates the intervention 
of the trustee. Hence a creditor, undertak 
ing under an agreement with the assignor to 
sell the property and to apply the proceeds 
to the payment of his own and other debts 
of his assignor and refund the surplus, be- 
comes a trustee, and the transaction amounts 
to a voluntary assignment. Stout v. Wat- 
son, 24 Pac. 230, 232, 19 Or. 251. 


The essential elements of an assignment 
are that there shall be an ample transfer of 
the property of the debtor to another in 
trust for the payment of creditors, with 
either an express or an implied provision | 
that the surplus, if any, shall be returned to 
the assignor. A mortgage is the transfer of 
the property of a debtor as security for the 
payment of one or more obligations, with a 
condition expressed or implied that on pay- 
ment of the debt the title reverts to the 
mortgagor. A sale is an absolute transfer 
of the property to the vendee. Much of the 
language used in an instrument belonging to 
one of these classes will be found in the 
others, and the court must determine in each 
instance the real intent of the party, in order 
to determine which is intended. Smith-Mc 
Cord Dry Goods Co, v. Carson, 52 Pac. 880, 
882, 59 Kan. 295. 


Sales are transfers in the ordinary 
course of business. Assignments commonly 
grow out of the embarrassments or suspen- 
sion of business. A sale is usually for a con- 
sideration, actually paid or agreed to be 
paid, and created or passing simultaneously. 
An assignment is in most cases for a con- 
sideration already executed, as for a preced- 
ent or subsisting debt. An important dis- 
tinction between the two modes of transfer 
arises out of the character of a trust, which 
belongs to an assignment. A sale is, on de- 
livery of the thing sold and receipt of the 
consideration, a complete transaction, pass- 
ing absolutely and irrevocably all the seller’s 
interest in the subject of it, without rever- 
sion or return under any circumstance. An 
assignment is likewise an absolute convey- 
ance, by which the legal and equitable estate 
{s devested out of the grantor; but the title 
vested in the assignee is subject to the uses 
and trusts in favor of the creditors. Bur- 
rill, Assignm. § 4. It is not essential, how- 
ever, that a trustee should be named as such 
in the instrument; and when the creditor 
undertakes, under an agreement with the as- 
signor, to sell the property and apply the pro- 
ceeds to the payment of his own and other 
debts of the assignor, and refund the sur- 
plus, he becomes a trustee, and the transac- 
tion amounts to a voluntary assignment. 
Burrill, Assignm. § 3. A sale has been gen- 
erally distinguished from an assigninent by 
the absence from it of the trust element 
which is essential to assignments. In a sale 
of property there is a fixed price, but no 
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trust, while in an assignment there is a trust, 
and no fixed value given to the property. 3 
Am, & Eng. Enc. Law, p. 13. There is a 
broad and well-defined distinction between a 
general assignment for the benefit of cred- 
itors and a deed or bill of sale. The former 
is a transfer by a debtor of his property to 
another, in trust to sell and convert into mon- 
ey and distribute the proceeds among his 
creditors, and it implies a trust, and con- 
templates the intervention of a trustee. The 
others import an absolute sale and transfer 
of the title, to be held and enjoyed by the 
purchaser. without any attending trust. 
Tompkins v. Hunter, 149 N. X. 117, 43 N. E. 
532. A general assignment, in its ordinary 
legal significance, means an assignment by a 
debtor, transferring all his property in gen- 
| eral terms to an assignee in trust for all his 
creditors. A written instrument from a 
debtor to a creditor, purporting to be a bill 
of sale of all the debtor’s property, which 
is worth more than the creditor’s claims, and 
which states that the property is sold in con- 
sideration of the indebtedness due the cred- 
itor and to secure other creditors, is not a 
bill of sale, but an attempted assignment for 
the benefit of creditors. Young v. Stone, 70 
N. T. Supp. 558, 560, 61 App. Div. 364. 


Sales are transfers in the ordinary 
course of business, usually for a considera- 
tion actually paid or agreed to be paid; 
while an assignment commonly grows out of 
the embarrassment or suspension of busi- 
ness, and is in most cases for a considera- 
tion already executed, as for a precedent 
debt. Knoxville Mantel & Cabinet Co. v. 
Coon, 61 Mo. App. 151, 154. 


The word “saie,” as used in Gen. St. p. 
1058, § 121, declaring that if, after the con- 
veyance of any land sold for taxes, it shall 
be discovered or adjudged that the same was 
invalid, the county commissioners shall cause 
the money on the sale and all subsequent 
taxes and charges paid thereon by the pur- 
chaser or an assign to be refunded, with 
interest on the whole amount at a specified 
rate per annum, does not relate to and in- 
clude the subsequent assignment of a tax 
sale certificate by the county clerk, but 
merely refers to the original sale of land 
made by the county treasurer. Sapp v. 
Brown County Com’rs, 20 Kan. 243, 246. 


Bailment distinguished. 


A recognized distinction between ball- 
ment and sale is that, when the identical ar- 
ticle is to be returned in the same or in some 
altered form, the contract is one of bail- 
ment, and the title to the property is not 
changed; on the other hand, when there is 
no obligation to return the specific article, 
and the receiver is at liberty to return an- 
other thing of value, he becomes a debtor 
to make the return, the title to the property 
is changed, and the transaction is a sale. 
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Lafiin & Rand Powder Co. v. Burkhardt, 97 
U. S. 110, 116, 24 L. Ed. 973. An assign- 
ment of goods to the care of another, to be 
shipped to a foreign country and there sold 
to the best advantage, any loss resulting 
from sale below the invoice price to be borne 
by consignors, and profits in excess thereof 
to be equally divided, consignee to bear ex- 
penses of shipment and to return free of 
charge any goods not sold, is not a contract 
of sale or return, but a bailment. Sturm v. 
Boker, 14 Sup. Ct. 99, 104, 150 U. S. 312, 37 
L. Ed. 1093. 


The distinction usually drawn between 
a bailment and a sale is that in the former 
the subject of the contract, although possibly 
in an altered form, is to be restored to the 
owner, while in the latter there is no obli- 
gation to return a specific thing; the party 
receiving being at liberty to return some 
other thing of equal value for it. To meet 
the apparent exigencies of commerce the 
rule was somewhat extended in Sexton v. 
Graham, 53 Iowa, 181, 4 N. W. 1090, so that 
where grain is stored with the understand- 
ing that it may be mixed with other grain 
of like quality and kind, and the warehouse- 
man may buy and mix his own therewith, 
and ship and sell therefrom, the owner does 
not lose his title to his proportionate share 
of the grain, even though the Identity of the 
entire mass has changed through additions 
and subtractions. Backus v. Lawbaugh 
(lowa) 86 N. W. 298, 299. 


The distinction between bailment and 
sale is not difficult of ascertainment, if due 
regard be had to the elements peculiar to 
each. In bailment the identical thing deliv- 
ered is to be restored. In a sale there is an 
agreement, express or implied, to pay money 
or its equivalent for the thing delivered, and 
there is no obligation to return. Sturm v. 
Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. 
Ed. 1093. The bailee may, however, by con- 
tract enlarge his common-law liability with- 
out converting the bailment into a sale. The 
test would seem to be: Has the lender the 
right to compel the return of the thing lent, 
or has the receiver the option to pay for the 
thing in money? In re Galt (U. S.) 120 Fed. 
64, 67, 56 O. C. A. 470. 


If property be delivered to another un- 
der a contract that another thing shall be 
returned, there is a sale. while, if the iden- 
tical thing itself is to be returned, it is a 
bailment. Marsh v. Titus (N. Y.) 6 Thomp. 
& C. 29, 31. 


Where one agrees with another to send 
him goods for the latter to sell or return, 
it is often difticult to determine whether 
the contract constitutes a sale or a bailment. 
The contract may not constitute a sale, but 
be a bailment, with an option on the part 
of the bailee to buy, or it may be a sale, 
with an option on the part of the vendee 
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to return the goods; such a contract being 
termed a “contract of sale or return.” An 
option to purchase if he like is essentially 
different from an option to return a pur- 
chase if he should not like. In one case the 
title will not pass until the option is deter- 
mined; in the other, the property passes at 
once, subject to the right to rescind and re- 
turn. Hunt v. Wyman, 100 Mass. 198. If 
the owner of goods deliver them to another, 
with the understanding that there is to be 
no sale until the happening of a certain con- 
dition, this is a bailment, and the title does 
not pass until the condition happens. If 
the goods be delivered with the understand- 
ing that under certain circumstances the 
vendee may return them, this is a conditional 
sale, and title immediately passes, although 
under the contract the vendee may have the 
right to rescind and return the goods. In 
the one case the condition is precedent; 
in the other, subsequent. Under a contract 
of sale or return the title passes, and re- 
mains in the vendee until the option to re- 
turn is exercised. A bailee with an option 
to purchase does not become a purchaser 
until he exercises such option. Furst Bros. 
v. Commercial Bank, 43 S. E. 728, 729, 117 
Ga. 472. 


Where grain is stored in an elevator 
warehouse, with the understanding that it 
may be sold by the warehouseman and that, 
when the depositor shall surrender the re- 
ccipt, the warehouseman will give the high- 
est market price, or the same amount of 
grain of a like quality, but not the identical 
grain, the transaction is a “sale,” and not a 
bailment. Viewed in the light of the uni- 
form course of business, the contract is not 
one of bailment proper, but one (mutuum) , 
where the property passes to the mutuary 
or receiver, and is delivered to him for his 
own use or consumption, and where he is 
not bound to return the identical article in 
its original or altered shape, but property 
of the same kind and value, in which case 
it is a sale, and the receiver becomes a debt- 
or for the stipulated return. That this is 
a correct view is expressly adjudged in 
South Australian Ins. Co. v. Randell, L. R. 
3 P. C. 109; Lonergan v. Stewart, 55 III. 44; 
Stearns v. Raymond, 26 Wis. 74; Rahilly v. 
Wilson (U. S.) 20 Fed. Cas. 179, 181. 


It is well settled that where a ware- 
housewan has received grain on deposit for 
its owner in a common granary, where it is 
mingled with other grain in such receptacle, 
to which from day to day other grain of 
various owners of like kind and quality is 
added, and from which from time to time 
sales of grain are made, and the warehouse 
man keeps constantly on hand grain of the 
quality received, prepared for delivery on 
call to all depositors, the contract is a bail- 
ment and not a sale. Potter v. Mt. Vernon 
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Roller Mill Co., 73 S. W. 1005, 1006, 101 Mo. 
App. 581. 


Bargain distinguished. 


“To sell“ means to transfer a thing in 
consideration of a price paid or agreed to 
be paid in current money, while a bargain 
is where the consideration, instead of being 
payable in money, is made in goods or mer- 
chandise. Commonwealth v. Davis, 75 Ky. 
(12 Bush) 240, 241. 


Barter distinguished. 


A sale is an exchange of goods or prop- 
erty for money paid or to be paid, as dis- 
tinguished from barter, which is an exchange 
of one commodity or article of property for 
another; an exchange of goods; a com- 
mutation; transmutation or transfer of 
goods for other goods. Coker v. State, 8 
South. 874, 875, 91 Ala. 92. 


An exchange or a barter has a different 
legal import from a sale. Where one com- 
modity is exchanged for another of the 
same or a different kind, without agreement 
as to the price or reference to money pay- 
ment, the transaction is not a sale, but a 
barter or exchange. Gillan v. State, 2 S. W. 
185, 186, 47 Ark. 555. 


A sale differs from barter in this: that 
in a barter the consideration, instead of be- 
ing money, is paid in goods or merchandise 
susceptible of a valuation, while a sale is 
a transfer of property from one to another 
in consideration of a price paid or agreed 
to be paid in current money. Labaree v. 
Klosterman, 49 N. W. 1102, 1106, 33 Neb. 
150. 


“Barter” is a transaction where goods 
are exchanged for goods, it being immate- 
rial whether the goods exchanged are of the 
same kind and quality, or of an entirely 
different species, or whether mutual delivery 
is had contemporaneously with the making 
of the contract, or delivery by one is made 
then and delivery by the other is to occur 
afterwards. “Barter” differs from “sale,” 
in that a barter is always of goods for 
goods, while a sale is of goods for money or 
for money and goods; there being in the sale 
a fixed price, while in the barter there is not. 
Jenkins v. Mapes, 41 N. E. 137, 138, 53 
Ohio St. 110. 


A sale is confined to a subject coming 
from a single side. It has no relation to or 
dependence on any other subject. The evi- 
dence of possession taken of it is therefore 
confined to the single subject, and if not 
taken in a reasonable time, or so as to make 
it doubtful whether it is contributable to 
the contract, the parol sale is not taken out 
of the statute. It differs from an exchange, 
in that the latter necessarily has a subject 
on each side which stands related to the 
other. One is the representative of the oth- 
er, so much so that the law implies a con- 


tract of warranty by the act of exchang: 
ing. In order that equity will decree specific 
execution of a parol sale of lands, posses- 
sion must be taken in pursuance of the con- 
tract, improvements made, and the purchase 
money paid, in whole or in part; nor must 
the vendee abandon his possession. Jermyn 
v. McClure, 45 Atl. 938, 950, 195 Pa. 245. 
“Barter” means an exchange of one article 
for another, but the question of price does 
not necessarily enter into the transaction, 
and in that respect a barter differs from a 
sale, and the exchange imports a considera- 
tion. Forkner v. State, 95 Ind. 406. 


„Barter“ is a contract by which parties 
exchange one commodity for another. It 
differs from a sale, in that the latter is a 
transfer of goods for a specified price, pay- 
able in money. Speigle v. Meredith (U. 8.) 
22 Fed. Cas. 910, 911; Hatfield v. State, 386 
N. E. 664, 9 Ind. App. 296. 


A sale is defined by Bouvier as an agree- 
ment by which one man gives a thing for 
a price in current money. This differs from 
a barter or exchange in this: that in the 
latter the price understood as being paid in 
money is paid in goods or merchandise, sus- 
ceptible of a valuation. Madison Ave. 
Church v. Baptist Church in Oliver St, 46 
N. T. 131, 139. 


Discount distinguished. 
See Discount.“ 


Pledge distinguished. 


The essential difference between a pow- 
er to sell and a power to pledge is stated 
as follows: “It is manifest that, when a 
man is dealing with other people’s goods, the 
difference between an authority to sell and 
an authority to mortgage or pledge is one 
which may go to the root of all motives 
and purposes of transaction. The object of 
a person who has goods to sell is to turn 
them into money; but, when those goods 
are deposited by way of security for money 
borrowed, it is a transaction of a totally dif- 
ferent character. If the owner of the goods 
does not get the money, his object and pur- 
pose are simply defeated; and if, on the 
other hand, he does get the money, a dif- 
ferent object and different purpose are sub- 
stituted for the first, namely, that of bor- 
rowing money and contracting the relation 
of debtor with a creditor, while retaining 
a redeemable title to the goods, instead of 
exchanging the title to the goods for a title, 
unaccompanied by any indebtedness, to their 
full equivalent in money.” Allen v. St 
Louis Nat. Bank, 7 Sup. Ct. 460, 462, 120 U. 
S. 20, 30 L. Ed. 573 (citing City Bank v. 
Barrow, 5 App. Cas. 664, 670). 


Exchange. 
An averment of a contract of sale is not 
supported by proof of an exchange, since 
the words “sale” and “exchange” express 
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legally different transactions. Vall v. 
Strong, 10 Vt. 457, 465. 


The word “sale,” in law, has a well-de- 
fined meaning, and trustees empowered to 
sell real estate are not authorized to ex- 
change it for other. Chapman v. Hughes, 
58 Pac. 298, 301, 134 Cal. 641. 


Code Civ. Proc. § 2348, authorizing the 
sale of an infant’s land, does not authorize 
an exchange. Moran v. James, 45 N. Y. 
Supp. 537, 20 Misc. Rep. 235. 


A sale, within the meaning of Ann. 
Code, $ 1038, relating to the sale of mort- 
gaged personal property without disclosing 
existence of the mortgage, does not apply 
to a case where such property is exchanged 
for other personal property and money does 
not pass; for the word sale“ technically 
means a contract between parties to give 
and pass rights and property for money, and 
the statute, being penal, must be construed 
strictly. State v. Austin (Miss.) 23 South. 
34. 


Where defendant sold pastboard checks, 
and then accepted such checks in exchange 
for beer, there was a sale of beer. Billings- 
ley v. State, 11 South. 408, 96 Ala. 114. 


St. 1855, c. 215, § 15, providing that if 
any person shall directly or indirectly, on 
any pretense or by any device, sell, or in 
consideration of the purchase of any other 
property give, to any person any spirituous 
or intoxicating liquor, he shall be subject 
to certain penalties, should be construed to 
include an exchange of intoxicating liquors 
by a distiller for grain from which to distill 
such liquor, whether the liquor be delivered 
at the time of receiving the grain or after- 
wards. Commonwealth v. Clark, 80 Mass. 
(14 Gray) 367, 372. 


A count, in an information for the sale 
of intoxicating liquors contrary to law, 
which charges the defendant with selling 
and exchanging such liquors, is not bad for 
duplicity, though it be admitted that a sale 
and exchange are essentially different trans- 
actions, and cannot be regarded as successive 
stages of the same transaction. The inten- 
tion of the Legislature was to prevent the 
disposition of liquor for a consideration. 
Hence an exchange, as well as sale, is in 
terms prohibited. The intention of the 
leader is equally plain to charge one trans- 
action and one only, there is but one time 
and one place, and we think it was intended 
to charge but one act; but whether that act 
was a sale for cash, or a sale in a broader 
sense by way of exchange, the pleader, not 
knowing, alleged that it was both, so that 
Proof of either would sustain the charge. 
State v. Teahan, 50 Conn. 92, 99. 


“Sale” and “exchange” are used inter- 
changeably in the law, and mean transmu- 
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tation of property from one party to an- 
other in consideration of some price or recom- 
pense in value. Berger v. United States 
Steel Corp., 53 Atl 68, 71, 68 N. J. Eq. 809. 


The terms “exchange” and “sale,” used 
in an order by county commissioner for the 
election to determine whether or not the sale 
or exchange or barter of intoxicating liquors 
shall be prohibited, are not synonymous, and 
therefore such a use is not warranted by a 
statute authorizing the commissioners to or- 
der an election to determine whether or not 
the sale of intoxicating liquors shall be pro- 
hibited. Ex parte Beaty, 18. W. 451, 452, 
21 Tex. App. 426. 


An averment of a contract of sale is not 
supported by proof of an exchange, since 
the words “sale” and “exchange” express 
legally different transactions. Vail v. 
Strong, 10 Vt. 457, 465. 


As used in speaking of the exchange of 
personal property,” if used with precision, 
“exchange” means a commutation of goods 
for goods; for, if a transfer for money, it is a 
sale. And although sometimes, in loose con- 
versation, persons may speak of exchange of 
goods, when a small part of the value is 
paid by one of the parties in money, yet sel- 
dom or never, when the greater part is paid 
in money. Long v. Fuller, 21 Wis. 121, 124 


Contract for future delivery. 


The word “sale,” in the statute ef 
frauds, requiring every contract for the sale 
of goods over the value of $50 or more to 
be in writing, was construed not to include 
an order for an assortment of watch eases 
and cologne articles, to be thereafter manu- 
factured; but it is a contract for work, 
labor, and materials. Roubicek v. Haddad, 
51 Atl. 938, 67 N. J. Law, 522. 


A contract to deliver at a future period 
corn which at the time of the contract is 
in the field, ungathered and unshucked, is 
not within the statute of frauds, providing 
that the sale of goods, wares, and mer- 
chandise must be in writing. Ellison v. 
Brigham, 38 Vt. 64, 66. 


Contract for manufacture. 


A contract to make a certain number 
of bricks for another, and deliver them to 
him at a certain price, such other to select 
the spot where the clay out of which the 
bricks are to be manufactured, held not a 
contract of sale, but of manufacture. O' Neil 
v. New York & Silver Peak Min. Co., 3 Nev. 
141, 145. 


Contract of sale. 


A written contract for the purchase of 
an estate, binding both the vendor and pur- 
chaser, is a sale, within the meaning of an 
agreement to pay a commission te a broker 
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upon sale of the estate. Rice v. Mayo, 107 
Mass. 550. 


A contract to sell real property for a 
commission is performed when the broker 
procures a person who is able to pay for the 
same and enters into a valid contract to 
purchase upon the terms proposed, or when 
he induces some person to offer to pay for 
the property and take a conveyance thereof 
upon being allowed a reasonable time to ex- 
amine the title thereto, which offer is re- 
fused by the owner on the ground that the 
time allowed by the broker within which to 
effect the sale is about to expire. Watson 
v. Brooks (U. S.) 13 Fed. 540, 543. 


The word “sale,” in a contract whereby 
a manufacturer of railrond and bar iron ap- 
pointed a person a selling agent for the sale 
of the railroad iron on a commission, Means 
actual sale in a commercial sense, and not 
a mere contract to sell. Creveling v. Wood, 
95 Pa. 152, 158. 


The word “sale,” as used in Const. art. 
233, cl. 2, providing that no sale of property 
for taxes should be set aside, except on 
proof of payment of the taxes prior to the 
date of sale, means a completed sale, which 
vests such title in the purchaser as gives 
him color of right and places him in a posi- 
tion either as plaintiff or defendant to have 
the legality thereof tested in the courts. 
Ashley Co. v. Bradford, 33 South. 634, 640, 
109 La. 641. f 


The phrase “sale of land,” as used in the 
statutes requiring that the contract for the 
sale of lands, tenements, and hereditaments 
shall be in writing, means where a contract 
has been made for a sale of lands, and does 
not apply where parties orally agree to be- 
come jointly interested in a purchase of land 
about to be made. Evans v. Green, 23 Miss. 
294, 295. 


Where a contract states that one party 
bas sold to the other a certain plantation, 
the title to said property to be made at the 
convenience of the party, as by private 
agreement, the contract is not a sale, but a 
mere agreement for sale. Broadwell v. 
Raines, 34 La. Ann. 677. 


The word “sale,” as used in Rev. St. e. 
24, providing for the sale of school lands, 
means a contract of sale, and not an actual 
sale. Smith v. Mariner, 5 Wis. 551, 581, 68 
Am. Dec. 73. 


In its strictest legal sense a “sale” is 
“the transfer of the absolute or general prop- 
erty in a thing for a price in money.” Witt- 
kowsky v. Wasson, 71 N. C. 455 (quoting 
Benj. ou Sales). This is the definition of 
an executed sale, but some authorities recog: 
nize an executory contract of sale as coming 
within the meaning of the term in question. 
Houston, D. & W. Ry. Co. v. Keller, 90 Tex 
214, 220, 37 S. W. 1062, 1063. 
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Distributing liquor among owners. 


The phrase “sale or exposing for sale” 
in Pub. St. c. 100, § 1, prohibiting the sale 
or exposing for sale of intoxicating liquors, 
except as. authorized by law, does not pro- 
hibit the drinking or buying of intoxicating 
liquor, or a distribution of it among persons 
who own it in common. If, therefore, two 
or more persons unite in buying intoxicat- 
ing liquor, and then distribute it among 
themselves, they do not violate the statute, 
and the intent with which they do this is 
immaterial. Commonwealth v. Pomphret, 
187 Mass. 564, 566, 50 Am. Rep. 340. 


Executed contract. 


The use of the word “sell,” in a contract 
stating that one party sells certain goods to 
the other party on certain conditions, and 
agrees to give the purchaser a clear bill of 
sale when the total amount of the purchase 
money is paid, does not import an executed 
contract for a sale, and therefore title does 
not pass until payment is made in full. Fen- 
nikoh v. Gunn, 69 N. T. Supp. 12, 14, 59 App. 
Div. 132. 


Lease. 


A lease for 20 years of a part of the 
premises held by the lessor as a lessee for 
lives is not a breach of the covenant of 
such lessee for lives not to sell, dispose of, 
or assign his estate in the demised premises. 
Nothing short of an assignment of his whole 
estate would produce a forfeiture of the 
lease. Jackson v. Harrison (N. Y.) 17 Johns. 
66, 71, note (citing Jackson v. Silvernail IN. 
X.] 15 Johns. 278). 


An agreement in which A. “leases” a 
certain tract of land to B., and agrees to 
give B. the exclusive right to mine and sell 
all of the coal in the tract, B. agreeing to 
open the mines, build chutes, etc., and to 
pay a royalty of a certain amount per ton, 
is not a lease, but is a sale of the coal. 
Appeal of Duff (Pa.) 14 Atl. 364, 367. 


Where under the terms of the contract 
the possession of a certain mine was to con- 
tinue until all the coal was mined, and the 
money to be paid therefor, though called by 
various names, in reality was a certain price 
per ton, and the grantee agreed to remove 
all the coal and to remove a certain quantity 
each year, there was an actual sale of the 
coal, though the operative word of the con- 
tract was “lease.” Delaware, L. & W. R. 
Co. v. Sanderson, 1 Atl. 394, 896, 109 Pa. 
583, 58 Am. Rep. 743. 


Under Code 1876, §§ 2705, 2707, provid- 
ing that the wife’s separate estate shall be 
sold only by a joint deed of herself and hus- 
band, but giving him power to manage and 
contro] it, it is held that the husband hag 
power to lease the land for a year or less, 
but that a lease for a longer period is a 
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gale of an interest in the land in which the 
wife must unite in order to make it valid. 
Chandler v. Jost, 2 South. 82, 83, 81 Ala. 411. 


Where a will authorized executors to sell 
certain property in their discretion, they 
were not thereby authorized to lease the 
property. Slocum v. Slocum (N. Y.) 4 Edw. 
Ch. 613, 618. 


The statutes of Alabama conferring up- 
on a married woman the right or power to 
buy, sell, or convey real and personal prop- 
erty, and to sue and be sued as a feme sole, 
confers upon her the right or power to lease 
lands. Warren v. Wagner, 75 Ala. 188, 197, 
51 Am. Rep. 446. 


Under Mansf. Dig. § 1407, authorizing 
county courts to sell and convey real or per- 
sonal property belonging to the county, a 
lease by the county court of the county prop- 
erty for a term of 99 years amounts to a 
sale of the property, and in order to be valid 
must be made in accordance with the pro- 
vision of the statute regulating the sale and 
conveyance of county property. State v. 
Baxter, 50 Ark. 447, 8 S. W. 188, 191. 


Loan. 


Where one in good faith lends a pint of 
whisky to another, to be consumed by the 
latter, he agreeing to return, and in fact re- 
turning, to the lender another pint of the 
same kind of whisky, the transaction does 
not constitute a sale, within the meaning of 
Code, § 2125, relating to the sale of liquor. 
Skinner v. State, 25 S. E. 364, 97 Ga. 690. 


Where a defendant loaned whisky to an- 
other, who promised to return it in kind, if 
the exchange was made in good faith, it 
would not be a sale, within the meaning of 
the prohibitory liquor law. In the case of 
Commonwealth v. Abrams, 150 Mass. 393, 
23 N. E. 53, the Supreme Court held that 
such exchange would be a sale within the 
meaning of the statute. Mr. Black, in his 
work on Intoxicating Liquors, speaking of 
this and other cases, says: We think these 
decisions cannot be sustained on principle. 
Sale, we are told, is a word of precise 
legal import, both at law and in equity. It 
means at all times a contract between par- 
ties to give and to pass right of property 
for money, which the buyer pays or prom- 
ises to pay to the seller for the thing sold.” 
Robinson v. State, 27 S. W. 233, 234, 59 Ark. 
341 (quoting Black, Intox. Liq. § 403). 


The delivery by one person to another 
of whisky, to be paid for in other whisky at 
some future time, constituted a sale, within 
Pen. Oode 1895, art. 402, punishing the sale 
of intoxicating liquors within a prohibition 
district. Keaton v. State, 38 S. W. 522, 523, 
36 Tex. Cr. R. 259; Id. (Tex.) 36 S. W. 440. 


Merger of separate properties. 


The word “sale,” as used in the statute 
providing for the proceedings for the sale of 
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the property of religious societies, means a 
transmutation of property from one to an- 
other in consideration of some price or rec- 
ompense. The petition of a religious corpo- 
ration for the sale of its real estate alleged: 
That the petitioner and defendant, another 
religious society, had made arrangements for 
uniting upon the following terms: Petitioner 
was to convey all its property to the defend- 
ant, and the two societies were to merge 
and meet for worship in petitioner’s church. 
Defendant’s trustees were to resign, and 
there was to be a new election of trustees 
by the united societies. Defendant was to 
take petitioner’s corporate name, and the 
property of both was to become liable for the 
debts of both. That the plan of union was 
agreed to by both corporations. That peti- 
tioner was indebted, and that defendant 
owned property over its indebtedness which 
would become applicable to petitioner's 
debts. That each corporation had obtained 
subscriptions to be applied to the floating 
indebtedness of each. Under the definition 
of the word “sale,” the proposed arrange- 
ment did not constitute a sale. Madison Ave. 
Baptist Church v. Baptist Church in Oliver 
St. (N. Y.) 11 Abb. Prac. (N. S.) 132, 142. 


Serving liquor to boarders. 


The term “sale of intoxicating liquors,” 
within the meaning of Act Cong. March 3, 
1893, forbidding the sale of intoxicating liq- 
uors in the District of Columbia without li- 
cense, includes the act of a boarding house 
keeper in furnishing beer to his boarders 
with their meals and lunches, even though 
it is not especially called for or contracted 
for by the boarders. Lauer v. District of 
Columbia (D. C.) 11 App. Cas. 453. 


Serving liquor in club. 


The word “sale,” as used in Acts 1866, 
c. 66, prohibiting the sale of spirituous liq- 
uors on Sunday, does not include a transac- 
tion whereby a member of a social club ob- 
tains liquor from another member of the 
club pursuant to an arrangement whereby 
members of the club are required to pay for 
refreshments and liquors they obtain and 
consume at the clubhouse. Seim v. State, 
55 Md. 566, 571, 39 Am. Rep. 419. 


A sale of tickets to members of a social 
club, which were exchanged for or given in 
payment of liquors drunk by members of the 
club presenting the tickets, was a sale of 
liquors within the statute prohibiting the 
same. State v. Mercer, 32 Iowa, 405, 407. 


Where intoxicants are purchased with 
the funds of an incorporated club, a sale of 
any part of the same to one of the members 
of the club by a steward acting for the cor- 
poration and receiving a salary for his serv- 
ices renders the steward liable for a viola- 
tion of the local option law. Krnavek v. 
State, 41 8. W. 612, 614, 38 Tex. Cr. R. 44. 
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Laws 1892, c. 401, § 81, provides that ment for the liquor, sustains a prosecution 


any person who without a license shall sell 
spirituous liquors shall be guilty of a mis- 
demeanor. Held, that the dispensing of 
liquors by a social club, which has a limited 
and select membership, and was organized 
for a legitimate purpose, to which the fur- 
nishing of liquors to its members on pay- 
ment thereof is merely incidental, is not a 
sale, within the meaning of the said statute. 
People v. Adelphi Club of City of Albany, 
43 N. E. 410, 411, 149 N. Y. 5, 81 L. R. A. 
510, 52 Am. St. Rep. 700. 


To constitute a sale there must be a 
passing of the right or title to property for 
money, which the buyer pays or promises to 
pay to the seller for the thing bought or 
sold. Where a society or club of persons 
having a treasurer and other officers met 
every Sunday, and each person on becoming 
a member paid into the treasury a certain 
sum, and monthly assessments thereafter, it 
formed the basis of a fund to pay the ex- 
penses and for relief, and the treasurer by 
order of the club and for the club on each 
Saturday evening purchased a keg of beer 
and placed it in the hall where the meetings 
were held, and on Sunday, when any mem- 
ber desired a glass of beer, he got it, drank 
it on the premises, and delivered to the 
treasurer five cents, which money was pla- 
ced in the treasury to keep up the funds, 
pay expenses, and for relief of members 
when dry, it was held that the delivery of 
a glass of beer under such circumstances to 
a member of the club constituted a sale 
within the meaning of a statute prohibiting 

the sale of Intoxicating liquor. Marmont v. 
' State, 48 Ind. 21, 25. 


On an indictment under Gen. St. Mo. c. 
87, § 7, for keeping a liquor nuisance, proof 
that the defendant, as the agent of a club, 
bought intoxicating liquor with money ad- 
vanced by the club; that the liquor pur- 
chased was the property of the club; that 
checks of the denomination of five cents 
each were delivered to each member to the 
extent of the amount of money advanced by 
him; that the defendant was a member of 
the club, and delivered to each member, 
upon presentment of checks from time to 
time, liquor of the club to the amount of 
the checks presented; and that the residue 
of the undelivered liquor, amounting by cal- 
culation to 20 per cent., was to belong to 
defendant as compensation for his services 
and for the use of his room—does not justify 
na ruling that the facts as a matter of law 
constitute a sale, but whether the facts 
ainounted to an evasion of the law is a ques- 
tion for the jury. Commonwealth v. Smith, 
102 Mass. 144, 147. 


Serving liquor with food. 


Evidence that defendant furnished in- 
toxicating liquor with meals supplied to cus- 
tomers, the payment of which included pay- 


under Gen. St. c. 87, § 6. Commonwealth v. 
Worcester, 126 Mass. 256, 257. 


To constitute a sale of liquor in viola- 
tion of the law, there must be the assent of 
two parties. There must be a vendor and 
a vendee. But no words need be proved to 
have been spoken. A sale may be inferred 
from the acts of the parties, and no disguise 
which the parties may attempt to throw 
over the transaction, with a view of evading 
the law, can avail them, if in fact such sale 
is found to have taken place. Where a wit- 
ness bought a cake of the defendant for a 
fixed price, and at the same time a bottle 
of liquor was set upon the bar, from which 
he helped himself, it constituted a sale. 
Commonwealth v. Thayer, 49 Mass. (8 Mete.) 
525, 526. 


Serving milk with moal. 


Where milk is bought and delivered to 
one as a part of a breakfast, it was just as 
much a sale within the statute making a 
party Hable for sale of milk not of the 
standard quality as if a specific price had 
been put upon it or it had been bought and 
paid for by itself. Commonwealth v. War- 
ren, 36 N. E. 308, 160 Mass. 533. 


Mortgage. 

An insurance policy provided that it 
should be void if there was any change of 
title or possession of the property insured, 
whether by legal process, judicial decree, or 
voluntary sale, transfer, or conveyance. 
Held, that the policy was not avoided by a 
mortgaging of the property, since a mortgage 
is but an incumbrance on the property, cre 
ated for the purpose of securing the payment 
of money, but is in no sense a sale or aliena- 
tion within the usual accepted meaning of 
these words, which is a transfer of title, 
since the mortgagor still retained the ex- 
clusive possession and the general right of 
property, and had the same insurable inter- 
est in the property that he had before the 
mortgage was executed. Frlezen v. Alle 
mania Fire Ins. Co. (U. S.) 30 Fed. 352, 358. 


A provision in a fire policy rendering it 
void if the property should be ‘‘sold or trans- 
ferred, or any change take place in the title 
by legal process or otherwise,” was not 
broken by the execution of a mortgage on 
the property, since such section was not 
within the meaning of the words ‘‘sale, 
transfer or change of title.” Byers v. Farm- 
ers’ Ins. Co., 35 Ohio St. 606, 620, 35 Am. 
Rep. 623. 


The word “sale,” in an agreement to pay 
certain royalties for the right to the manu- 
facture and sale of a particular patented 
article, is used in its broad sense, and in- 
tended to include any transfer of title to the 
manufactured article, and therefore the giv- 
ing of a chattel mortgage on the article man- 
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ufactured fs a sale which will render the 
royalties due and payable. People v. E. 
Remmington & Sons, 12 N. T. Supp. 824, 828, 
59 Hun, 282. 


As used in the statute, declaring that 
“any person who, after once disposing of 
any land, shall again and for a valuable con- 
sideration knowingly or fraudulently sell or 
dispose of the same lands to any other per- 
son, shall be deemed guilty of felony,” the 
expression “sell or dispose of“ looked to a 
parting or agreeing to part with the title 
itself. A mortgage is not a sale of land, nor 
is it an agreement for sale. If merely to 
mortgage is to dispose of lands within the 
act, then to give a second mortgage would 
be to dispose of them a second time, and 
would or might be a crime. Upon the same 
reasoning, too, it might be criminal in a per- 
son to convey lands upon which he had al- 
ready placed an incumbrance by way of 
mortgage, and the court held that the giv- 
ing a mortgage upon land which had previ- 
ously been sold and conveyed was not within 
the terms of the statute. People v. Cox, 45 
Cal. 342, 344. 


A power to “sell” real estate does not 
confer authority to mortgage. A power to 
“sell and convey” real estate does not au- 
thorize the attorney to mortgage. Golinsky 
v. Allison, 46 Pac. 295, 296, 114 Cal. 458 (cit- 
ing Jeffrey v. Hursh, 49 Mich. 31, 12 N. W. 
898; Wood v. Goodridge, 60 Mass. [6 Cush.] 
117, 52 Am. Dec. 771; Brown v. Rouse, 93 
Cal. 237, 28 Pac. 1044; Campbell v. Foster 
Home Ass'n, 163 Pa. 609, 30 Atl. 222, 224, 
26 L. R. A. 117, 43 Am. St. Rep. 818); Trutch 
v. Bunnell, 4 Pac. 588, 589, 591, 11 Or. 58, 
50 Am. Rep. 456; Brown v. Vanduzee, 44 
Vt. 529, 533: Hawxhurst v. Rathgeb, 51 Pac. 
846, 847, 119 Cal. 531, 63 Am. St. Rep. 142; 
Vaughan v. Forsyth County Com'rs, 24 S. E. 
425, 118 N. C. 636. 


An inhibition upon the board of trustees 
of a corporation by one of the articles of its 
incorporation to sell real estate is not neces- 
sarily an inhibition upon the power to mort- 
gage. Krider v. Western College Trustees, 
31 Iowa, 547. 


Serving oleomargarine with meal. 


It is held that the serving of oleomar- 
garine with a meal at a restaurant as a sub- 
stitute for butter is a sale thereof, wifhin 
the meaning of an act prohibiting such a 
sale, although the oleomargarine is not eat- 
en, but is paid for and carried away by the 
customer. There is, however, in this case a 
dissenting opinion in which Paxson, C. J., 
holds that the law prohibiting the sale of 
oleomargarine was intended to apply only to 
dealers or persons engaged in the sale there- 
of in the line of their business. OCommon- 
wealth v. Miller, 18 Atl. 938, 939, 131 Pa. 
118, 6 L. R. A. 633, 25 Wkly. Notes Cas. 137, 
138. 
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Pledge. 

Gen. St. tit. 18, § 21, provided that no 
“sale or transfer“ by a husband of the per- 
sonal property of his wife held by him in 
trust for her under the statute, or of his in- 
terest therein, should be valid unless she 
should join with him in a written conveyance 
of the same. A wife, with the consent of 
her husband and upon a good consideration, 
delivered to the creditor of the husband a 
piano belonging to her and held by her hus- 
band in trust for ber, under an agreement 
that the creditor should hold the piano asa 
pledge until the debt was paid. Held, that 
it was not a “sale or transfer” within the 
meaning of the statute, so as to be invalid 
because there was no writing signed by the 
husband and wife. Padbury v. Garlick, 86 
Conn. 384. 


A power to sell and assign will not au- 
thorize an agent to pledge the property of 
his principal, as in such case the terms them- 
selves exclude the idea of any other disposi- 
tion than a sale out and out. Chetwood v. 
Berrian, 39 N. J. Eq. (12 Stew.) 203, 207. 


Conveyance in payment of debt. 


“Sale” is a word of precise legal import, 
both at law and in equity. It means of it- 
self a contract between parties to give and 
to pass rights of property for money, which 
the buyer pays or promises to pay to the 
seller for the thing bought and sold. No de- 
parture from the manner in which the sale 
is directed to be made, either under a judg- 
ment at law or a decree in equity, is per- 
mitted. So, under a decree authorizing a 
trustee to sell lands and with the proceeds 
to pay debts, a conveyance of the land to 
a creditor in payment of a debt is not a 
sale and conveys no title. Williamson v. 
Berry, 49 U. S. (8 How.) 495, 544, 12 L. Ed. 
1170. 


An authority to sell property is not an 
authority to transfer it in payment of the 
owner’s debts. Butts v. Newton, 29 Wis. 
632, 640; Durham v. Oddie (La.) 1 Mart. 
(N. S.) 444, 447, 14 Am. Dec. 190. 


Partition. 


A partition which merely severs the re- 
lation existing between tenants in common 
in the undivided whole, and vests title to a 
corresponding part in severalty, is not such 
a sale or transfer of title as will be af- 
fected by the statute of frauds. McKnight 
v. Bell, 19 Atl. 1036, 1037, 135 Pa. 358. 


The statute of frauds, requiring a con- 
tract for the sale of land” to be in writing, 
does not include a parol partition, as a par- 
tition is not a sale. Meacham v. Meacham, 
19 S. W. 757, 758, 91 Tenn. (7 Pickle) 532. 


A power given trustees to “sell or ex- 
change” property conveyed to them will be 
construed to include the right to partition 
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the property. Phelps v. Harris, 101 U. 8. 
370, 377, 25 L. Hd. 855. 


Testator devised the remainder of his 
real estate to his executors, to sell or dis- 
pose of as they may think best and to divide 
it among his two children. Held, that the 
words “sell or dispose of“ should be con- 
strued liberally, and authorized the execu- 
tors to dispossess themselves of the estate 
for the benefit ef the testator’s two children 
in their discretion, and henee authorized 
them to partition the property between the 
two children, and such a partition vested 
each of the two children with the fee of the 
share set off to him. Elle v. Young, 24 N. 
J. Law (4 Zab.) 775, 779. 


A power to sell and convert all the 
testator’s property into money, and make 
and execute necessary and proper transfers 
thereof, cannot be construed to confer pow- 
er to consent to a partition of the land. 
In re Carr, 19 Atl. 145, 16 R. I. 645, 27 Am. 
St. Rep. 773. 


Relinguishment. 


“Sell,” as used in a power of attor- 
ney authorizing the attorney to sell a cer- 
tain tract of land, means to sell or contract 
to sell the land for a valuable consideration 
to third persons in the ordinary course of 
business, and does not authorize a relin- 
quishment of the lands to the state, under 
the act of 1794 authorizing persons holding 
tracts of land subject to taxation to relin- 
quish or disclaim their title to such land, 
making an entry of the tract so disclaimed 
with the surveyor of the county, for such 
relinquishment is not in the strict sense of 
the term a “sale.” Clarke v. Courtney, 30 
U. S. (5 Pet.) 319, 347, 8 L. Ed. 140. 


Sale on condition. 


The fact that under transactions by ped- 
dlers the sales were on the installment plan, 
the title being retained until the terms of the 
sale were complied with, did not eliminate 
from the transaction all the characteristics 
of a contract of sale. Most of the sales 
made by commercial travelers or drummers 
are mere conditional sales, yet no one would 
think of denying that they are sales; the 
title to the property remaining in the seller 
until the conditions of the sale are fully 
complied with. Where personal property is 
sold for cash on delivery, the sale is condi- 
tional, and the title to the property will not 
vest until the terms of the sale are com- 
plied with, and yet no one would think of 
denying that such a transaction was a sale. 
If such contention were to prevail, all sales 
by peddlers might escape all restraint by 
cities by the insertion of such a provision 
in the contract. City of South Bend v. Mar- 
tin, 41 N. Ð. 315, 322, 142 Ind. 31, 29 L. R. 
A. 531. 
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Sale on credit. 


A sale is either for cash or on credit, 
and the price agreed on as well as the time 
at which the payment shall be made is 
necessarily included in the terms and condi- 
tions of the sale. The word “sell,” as used 
in an assignment for the benefit of creditors, 
authorizes the assignee to sell and dispose 
of assigned property on such terms and con- 
ditions as in his judgment may appear best, 
therefore authorizing the assignee to sell on 
credit, rendering the assignment void. Keep 
v. Sanderson, 2 Wis. 42, 59, 60, 60 Am. Dec. 
404. 


A sale of intoxicating liquors on credit 
is a sale within the meaning of the statutes 
prohibiting the same. Commonwealth v. 
Burns, 74 Mass. (8 Gray) 482, 483. 


Sale upon execution. 


An insurance policy provided for an im- 
mediate termination of the risk if the prop- 
erty be sold or transferred, or any aliena- 
tion or change take place in the title or pos- 
session, whether by legal process or judicial 
decree, or voluntary transfer or conveyance. 
It was held that the words “sold,” “trans- 
ferred,” and “alienated” do not ordinarily 
include a sale upon execution, and the words 
“change in the title of possession” do not 
extend the meaning, and this would be the 
meaning, were it not for the words “by legal 
process or judicial decree’; but where, un- 
der a sale on execution, the owner of the 
land has full rights of possession and oc- 
cupancy for 15 months after the sale, and 
for 12 months of that time he has an ab- 
solute right to redeem, so that neither pos- 
session nor title passes before the end of 
15 months, a sale on execution does not 
violate the provisions of the policy. Ham- 
mel v. Queen’s Ins. Co., 11 N. W. 349, 355, 
54 Wis. 72, 41 Am. Rep. 1. 


Soliciting of orders. 


As used in Laws 1897, c. 76, § 1, provid- 
ing that no person shall go about from town 
to town or from place to place in the same 
town “selling goods, wares, or merchandise” 
without a license, selling cannot be constru- 
ed to include the soliciting of orders by a 
person for his employers, a firm having a 
permanent place of business in the state 
and subsequently delivering the goods thus 
ordered; he not carrying any goods about 
with him for sale, nor exposing any for 
that purpose. State v. Wells, 45 Atl. 143, 
144, 69 N. H. 424, 48 L. R. A. 99. 


SALE AND EXCHANGE. 


The power of “sale and exchange” of 
property has a defined meaning. It implies 
that the proceeds of the sale of the property 
are to be vested in another estate of the 
same character and to be settled to the same 
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uses. 
& M.) 176, 184. 


SALE AND RETURN. 


A “contract on sale and return” is an 
agreement by which goods are delivered by 
a wholesale dealer to a retail dealer, to be 
paid for at a certain rate if sold again by 
the Intter, and if not sold to be returned. 
Haskins v. Dern, 56 Pac. 953, 955, 19 Utah, 
89. 


A “sale and return” is a condition sub- 
sequent, the title passing at once, subject 
to the right of the purchaser to rescind the 
contract and return the property; while a 
conditional contract constitutes a condition 
precedent, which must be satisfied before the 
promise it qualifies becomes effectual, and 
the title does not pass until the option is 
determined. Hickman v. Shimp, 109 Pa. 16, 
19. 


SALE AT AUCTION. 
See “Auction.” 


SALE BY THE CANDLE. 


Sale by the candle, or sale by the inch 
of candle, see “Candle.” 


SALE BY COMMERCIAL BROKER. 


Act July 13, 1866, fixing a tax of a cer- 
tain per cent. on sales by commercial brok- 
ers, will not be construed to include a broker 
purchasing goods, as well as the broker sell- 
ing such goods. Collector v. Doswell, 83 U. 
S. (16 Wall.) 156, 158, 21 L. Ed. 350. 


SALE BY SAMPLE. 


“A sale by sample is where a Small 


quantity of any commodity is exhibited by 
the vendor as a fair specimen of a larger 
quantity called the ‘bulk,’ which is not pres- 
ent, and there is no opportunity for a per 
sonal examination. .To constitute such sale 
it must appear that the parties contracted 
solely with reference to the sample, and 
mutually understood that they were so deal- 
ing in regard to the quality of the bulk.” 
Reynolds v. Palmer (U. S.) 21 Fed. 433, 435; 
Wadhams & Co. v. Balfour, 51 Pac. 642, 645, 
32 Or. 313. 


“A sale by sample contemplates that the 


goods are in esse, that the sample is taken | 


from the bulk, and that the latter is equal 
in quality to the sample.” Gurney v. At- 
lantic & G. W. R. Co.. 58 N. Y. 358, 364. 
That is a general definition of a sale by 
sample. An order for goods to be manufac- 
tured, by sample, but requiring numerous 
changes and variations in the article to be 
manufactured, is not a sale by sample; and 
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Rail v. Dotson, 22 Miss. (14 Smedes 
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hence there is no implied warranty fhat the 
quality of the manufactured article shall 
correspond to the sample exhibited. Smith 
v. Coe, 67 N. Y. Supp. 350, 358, 55 App. Div. 
585. 


A sale of goods by sample amounts to 
an undertaking on the part of the seller 
with the purchaser that all the goods are 
similar, both in nature and quality, to those 
exhibited. If they be not, the purchaser 
may either rescind the contract and return 
the goods, or keep them and recover dam- 
ages for the breach of such warranty. 
Beirne v. Dord, 5 N. T. (1 Seld.) 95, 98, 55 
Am. Dec. 321. 


The circumstance, merely, that at the 
time of the sale a sample was produced, is 
not sufficient to constitute the sale one by 
sample. To have that effect, it must be 
fairly inferable from the evidence that the 
parties mutually understood, or at least that 
the seller intended the buyer to understand, 
that the bulk of the commodity sold should 
in kind and quality be equal to the sample 
shown. Neither is a sale conclusively one 
by sample because, at the time of the sale, 
a sample was produced, and it was incon- 
venient or impracticable to examine the 
bulk of the goods sold. These circumstan- 
ces, however, should be duly considered in 
arriving at a conclusion that the sale was 
or was not one by sample. The question, 
Werefore, is in every case one of the inten- 
tion of the parties, to be determined from 
the evidence. On an issue as to whether 
a sale of raisins by defendant to plaintiff 
was by sample, it appeared that, when plain- 
tiff called to examine the raisins, defendant 
showed her a sample taken from one box, 
and said that the balance was like it. Aft- 
erwards she called again, and defendant’s 
salesman opened one box for her to ex- 
amine, but refused to open any more on the 
ground that he did not have time. There- 
upon plaintiff purchased the lot. Held, that 
the evidence was sufficient to sustain a find- 


| ing that the sale was by sample. Jacobs 
| v. Day, 25 N. Y. Supp. 763, 764, 5 Misc. Rep. 
410. 


A sale of grain or other commodities in 
bulk cannot be regarded as a “sale by sam- 
ple,” simply because a portion only is ex- 
posed to view. If the bulk is thrown open 
to inspection, the buyer is considered to have 
inspected the bulk, and not to have relied 
upon that only which is exposed to view as 
a sample. The intention of the parties in 
such case is to sell by inspection, not by 
sample. Selser v. Roberts, 105 Pa. 242, 245. 


The term “sale by sample“ does not 
characterize a sale of wool, which the pur- 
chaser examines before he buys, although 
samples were first sent to him and he offers 
to take the wool if according to sample, 
which offer the seller accepts on condition 
that the buyer personally examine the wool. 
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Barnard v. Kellogg, 77 U. 8. 10 Wall.) 383, 
389, 19 L. Ed. 987. 


“Sale by sample” contemplates that the 
goods are in esse, that the sample is taken 
from the bulk, and that the latter is equal 
in quality to the sample. The term does not 
include an agreement to manufacture goods 
to correspond with the pattern. Gurney v. 
Atlantic & G. W. R. Co., 58 N. T. 358, 364. 


In judicial sales the proceedings are 
altogether hostile to the owner of the goods 
sold, which are taken against his will and 
exposed to sale without his consent. It 
would be a great injustice to make him re- 
sponsible for the quality of the goods thus 
taken from him, nor can the marshal or 
auctioneer, while acting within the scope of 
their authority, be considered in any respect 
whatever as warranting the property sold. 
The marshal, from the nature of the trans- 
action, must be ignorant of the particular 
state and condition of the property. He is 
the mere minister of the law to execute the 
order of the court, and a due discharge of 
his duty does not require more than that he 
should give to the purchasers a fair oppor- 
tunity of examining and informing them- 
selves of the nature and condition of the 
property offered for sale. An auctioneer, 
in the ordinary discharge of his duties, is 
only an agent to sell, and, when selling for 
a marshal at a judicial sale, he acts only as 
a special agent of the marshal, without any 
authority, express or implied, to go beyond 
the single act of selling the goods; and the 
marshal, as an officer to execute the orders 
of the court, has no authority in his official 
character to do any act that shall expressly 
or impliedly bind any one by warranty. 
Such a sale is not a “sale by sample,” ac- 
cording to the mercantile understanding of 
that practice or the legal acceptation of the 
term. In sales by sample the purchaser 
trusts entirely to his warranty, and in gen- 
eral is not referred to, nor has he an op- 
portunity of examining the article in bulk, 
and at all events is not chargeable with neg- 
ligence if he fails to make the examination 
which he has it in his power to make. The 
Monte Allegre, 22 U. S. (9 Wheat.) 616, 644, 
645, 6 L. Ed. 174. 


The phrase “selling by sample,” as used 
in Ky. St. § 4218, requiring peddlers to be 
licensed, and providing that neither mer- 
ehants nor their agents, selling by sample, 
shall be deemed peddlers, means taking or- 
ders for future delivery, as the commercial 
traveler ordinarily does; but it is not neces- 
sary for the traveling salesman to carry 
with him a sample of every article he takes 
orders for. Standard Oil Co. v. Common- 
wealth, 55 S. W. 8. 9, 107 Ky. 606. 


SALE CONFIRMED. 


A sale confirmed is a bargain complete 
between the purchaser and the parties to 
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the suit whose title has been sold, and the 
same is enforceable in specie through orders 
in the cause in the same manner and to 
the same extent as a vendee under articles. 
and the vendor may enforce specific per- 
formance against the other. Etheridge v. 
Vernoy, 80 N. C. 78, 80. 


SALE FOR PAYMENT OF DEBT. 


A sale for payment of debts of a de 
cedent is in the nature of an execution. “It 
is a judicial sale, and the principles which 
govern one are applicable to the other. As 
in the case of a sheriff's sale, the purchaser 
takes only the interest of the heir, and the 
administrator who makes the sale is but the 
officer of the court.” In re Bloodhart's Es- 
tate, 2 Pa. Co. Ct. R. 476, 477 (citing Bashore 
v. Whisler (Pa.) 3 Watts, 490, 494). 


SALE IN GROSS. 


The term “sale in gross,” as applied to 
a sale of land, means a sale by the tract. 
without regard to quantity. Yost v. Malli- 
cote’s Adm’r, 77 Va. 610, 616. And in that 
sense it is ex vi termini a contract of hazard. 
Russell v. Keeran (Va.) 8 Leigh, 9. A sale 
of a lot of timber as all the timber within 
certain boundaries, without any estimate of 
the quantity, is a sale in gross. Shoemaker 
v. Cake, 83 Va. 1, 4, 5, 1 S. E. 387, 389. 


“Sales in gross” may be divided into 
various subordinate classifications: First, 
sales directly and essentially by the contract, 
without reference in the negotiation or in the 
consideration to any designated ur estimated 
quantity of acres: second, sales of a like 
kind, in which, though a supposed quantity 
by estimation is mentioned or referred to in 
the contract, the reference was made only 
for the purpose of description, and under 
such circumstances or in such a manner as 
to show that the parties intended to risk the 
contingency of quantity; third, sales in which 
it is evident, from extra circumstances of lo- 
cality, value, price, time, and the conduct 
and conversation of the parties, that they 
did not contemplate or intend to risk more 
than the usual rates of excess or deficit in 
similar cases, or than such as might reason- 
ably be calculated on as within the range of 
ordinary contingency; fourth, sales which, 
though technically deemed and denominated 
“sales in gross, are in fact sales by the 
acre, and so understood by the parties. Sib- 
ley v. Hayes, 70 S. W. 538, 541, 96 Tex. 78 
(citing O’Connell v. Duke, 29 Tex. 299, 312, 
94 Am. Dec. 282; Harrison v. Talbot, 32 Ky. 
(2 Dana] 258). See, also, Skinner v. Walker, 
34 8. W. 233, 234, 98 Ky. 729. 


The term “sale in gross,” as used in a 
deed of land providing that “this is a sale 
in gross, and not by the acre, and embraces 
all that tract left to the wife of the ven- 
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dor by her father,” should be construed to | SALE OR RETURN. 


mean that the land was sold for the price 
named by the tract, without regard to quan- 
tity, and in that sense is synonymous with a 
contract of hazard. When a sale in gross is 
used equivalent to a contract of hazard, the 
term is properly applicable, not to price, but 
to the subject; for a sale by the acre may 
be a contract of hazard, and a sale for a 
gross sum may not, and hence the terms of 
the deed preclude any claim for abatement 
in the purchase money. Green v. Taylor (U. 
8.) 10 Fed. Cas. 1120, 1126. 


SALE OF OFFICE. 


The words “sale of office.” as used in the 
statute of Virginia prohibiting the sale of 
any office, but providing that nothing in the 
act shall be so construed as to prohibit the 
appointment, qualification, and acting of any 
deputy clerk or sheriff who shall be employed 
to assist his principal in the execution of 
the respective offices, does not include the 
appointment by a sheriff of a deputy for a 
sum in gross, to be paid by the deputy, who 
agrees to discharge all the duties and take 
all the emoluments of the office. Where the 
salary is certain, if the officer making a dep- 
utation reserves a less sum out of the sal- 
ary, it is not a sale prohibited by statute, or 
if the profits be uncertain, arising from fees, 
if the officer make a deputation, reserving a 
certain sum out of the fees and profits of 
the office, it is not within the prohibition of 
the statute; for in both cases the deputy is 
not to pay unless the profits amount to 80 
much. Salling v. McKinney (Va.) 1 Leigh, 42, 
44, 19 Am. Dec. 722. 


SALE ON OREDIT. 


A sale is not one on credit, where no 
time was given for payment of the price, or 
leave given to take the property away with- 
out payment. Riley v. Wheeler, 42 Vt. 528, 
532. 


SALE ON EXECUTION. 
See “Execution Sale.” 


SALE ON TRIAL. 


If it is a sale on trial, it is said to be 
a sale on condition precedent to buy if sat- 
isfied; that is, the title does not pass until 
the condition prescribed is fully performed, 
although the possession is delivered, being 
rather a bailment with the option to buy 
than a sale. Where defendant bought a har- 
vesting machine, stipulating that if it did not 
work to his satisfaction he might return it, 
it was a sale on trial. Osborne & Co. v. Fran- 
cis, 18 S. E. 591, 592, 38 W. Va. 312, 45 Am. 
St. Rep. 859. 


See On Sale or Return.“ 


The class of contracts known as con- 
tracts of sale or return” exists where the 
privilege of purchase or return is not depend- 
ent upon the character or quality of the 
property sold, but rests entirely upon the op- 
tion of the purchaser to retain or return. 
In this class of cases the title passes to the 
purchaser, subject to such option, and if be- 
fore the expiration of a reasonable time or the 


exercise of the option the property is de- 


stroyed, even by inevitable accident, the buy- 
er is responsible for the price. In Hunt v. 
Wyman, 100 Mass. 198, 200, Judge Wells 
says: “An option to purchase if he like is 
essentially different from an option to return 
the purchase if he should not like. In one 
case title will not pass until the option is de- 
termined; in the other the property passes at 
once, subject to the right to rescind and re- 
turn.” Sturm v. Boker, 14 Sup. Ct. 99, 104, 
150 U. S. 312, 37 L. Ed. 1093. 


SALE PER A VERSIONEN. 


A “sale per aversionem” was by the Ro- 
man law a sale of lands for a gross sum, to 
be paid for the whole premises, and not ata 
specified price by the foot or acre. Winston 
v. Browning, 61 Ala. 80, 83. 


To constitute a “sale per aversionem” 
there must be certain limits or a distinct ob- 
ject described, as a field inclosed, or an is- 
land, because it is presumed the parties have 
their attention fixed rather on the boundaries 
than the enumeration of the quantity. Innis 
v. McCrummin (La.) 12 Mart. (O. S.) 428, 13 
Am. Dec. 379; Boyce v. Cage, 7 La. Ann. 
672. Again: The sale of a body of land, as 
a section, which has limits mathematically 
fixed and established and generally known, 
is not a sale per aversionem.” Phelps v. Wil- 
son, 16 La. 185. Again: “A sale in which 
specific boundaries are given is a sale per 
aversionem, or a sale from one fixed bound- 
ary to another, which includes all the ground 
between the points mentioned, whether the 
measure be correctly stated or not; the calls 
for a boundary controlling the enumeration 
of quantity.” Harman's Heirs v. O’Moran, 18 
La. 526; Prejean v. Giroir, 19 La. 423; Hoov- 
er v. Richards (La.) 1 Rob. 34; Saulet v. Tre- 
pagnier (La.) 2 Rob. 357; Labiche v. Jahan 
(La.) 9 Rob. 30. Again: The sale of a cer- 
tain number of acres between certain limits, 
so as to include the said number of acres, is 
not a sale per aversionem, but of the number 
of acres specified.” Hoover v. Richards (La.) 
1 Rob. 34. To constitute a sale one per aver- 
sionem, the property should be designated by 
adjoining tracts, or from boundary to bound- 
ary. Hall v. Nevill, 3 La. Ann. 826. In case 
the upper boundary be given with sufficient 
certainty, yet no lower one is mentioned, it 
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is not a sale per aversionem. State v. Buck, 
15 South. 531, 535, 46 La. Ann. 656 (citing 
Boyce v. Cage, 7 La, Ann. 672). 


SALES GUARANTIED. 


The term “sales guarantied,” as used in 
a contract for the sale of goods, means that 
if the goods were not sold, or if they proved 
to be not sellers, the purchaser might return 
them and have credit for their value. Newell 
v. Nicholson, 43 Pac. 180, 181, 17 Mont. 389. 


SALESMAN. 


See “Itinerant Salesman”: “Traveling 
Salesmen.“ 


SALESROOM. 


Where premises were leased to be occu- 
pied as a studio and salesroom, and for no 
other purpose, a sublease to a person occupy- 
ing the premises as a dramshop was a breach 
of the contract; the court saying that “while 
we often hear dramshops spoken of as ‘sal- 
oons, and see them so mentioned in city 
ordinances, and signs upon them often read, 
‘Sample Room,’ ‘Family Resort,’ and other 
designations, yet no one has ever, we believe, 
yet endeavored to attract custom by calling 
a dramshop a ‘studio’ or a ‘salesroom.’”’ 
Bryden v. Northrup, 58 III. App. 233, 235. 


SALMON. 


For the purpose of the chapter relating 
to fish and fisheries, the term “salmon” means 
the common migratory salmon of the sea- 
coast and rivers. Rev. St. Me. 1883, p. 375, 
c. 40, § 32. 


Whenever the term “salmon” is used in 
the act regulating the catching of salmon, it 
shall be construed to include and apply to 
chinook, steelhead, blueback, silverside, and 
all other species of salmon. Ballinger's Ann. 
Codes & St. Wash. 1897, §§ 3357, 7387. 


SALOON. 


See “Refreshment Saloon”; “Temperance 
Saloon.” 


A saloon is a place for the retailing of 
spirituous liquors. McMurtry v. State, 43 S. 
W. 1010, 1012, 38 Tex. Cr. R. 521. 


The term “saloon,” as used in an infor- 
mation charging that a certain person kept 
open a saloon and bar, will be held to mean 
a building and a bar, constituting a place 
where intoxicating liquors are sold. State v. 
Donaldson, 81 N. W. 299, 300, 12 S. D. 259. 


The word “saloon,” which originally 
meant a large public room or parlor, has now 
acquired a more restricted meaning, and is 
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usually applied to a place where intoxicating 
liquors are sold. McDougall v. Giacomini, 14 
N. W. 150, 151, 18 Neb. 431. 


A saloon is a barroom or grogshop; a 
place devoted to the retailing of intoxicating 
liquors. Town of Leesburg v. Putnam, 103 
Ga. 110, 118, 29 S. H. 602, 603, 68 Am. St. 
Rep. 80. 


“Saloon,” as used in the title of an act, 
being Sess. Laws 1891, p. 315, entitled An 
act to regulate the keeping of saloons and 
other drinking places and resorts,” will be 


| held to have been used in the sense of a bar- 


room or drinking saloon, for supplying intox- 
icating liquors, so that the title of the act 
is not indefinite. Cardillo v. People, 58 Pac. 
678, 679, 26 Colo. 355. 


“Saloon,” as used in St. 1889, p. 71, enti- 
tled “An act fixing the time for the opening 
and closing of saloons and gaming houses,” 
refers only to places where intoxicating liq- 
uors are kept. Ex parte Livingstone, 21 Pac. 
322, 325, 20 Nev. 282. 


A city ordinance provided a license to 
keep or maintain a saloon or restaurant, and 
declared that “the words ‘saloon’ and ‘restau- 
rant,’ as used in this ordinance, shall not be 
construed to include any place of business 
kept exclusively for the purpose of furnishing 
meals, nor any place of business kept exclu- 
sively and only for the purpose of selling any 
or all of the following articles, to wit: Ci- 
gars, tobacco, confectionery, nuts, candies, ice 
cream, pop, cakes, fruits, vegetables, or lem- 
onade.” These exceptions seem carefully de- 
signed to exclude from the operation of the 
ordinance all keepers of saloons or restau- 
rants not engaged in the sale of intoxicating 
drinks, but to include all those who are or 
shall be so engaged. The ordinance is there- 
fore manifestly an ordinance to license sal- 
oons and restaurants for the sale of intoxicat- 
ing drinks, because in its terms it manifestly 
applies to them, and not to others, and such 
a license could not be granted under the pro- 
vision of the Constitution, declaring that the 
Legislature shall not pass any act authoriz- 
ing the grant of license for the sale of spirits 
or the sale of other intoxicating liquors. 
Dewar v. People, 40 Mich. 401-403, 29 Am. 
Rep. 545. 


A saloon is a place where persons who 
call for them are supplied with refreshments. 
Goozen v. Phillips, 12 N. W. 889, 890, 49 
Mich. 7. 


“Saloon,” as used in Act Feb. 21, 1887, 
making it a misdemeanor to permit a minor 
to play pool in a dramshop or saloon, includes 
a place where cider, birch beer, and ginger 
ale are served after the manner of dram- 
shops. Snow v. State, 9 8. W. 306, 50 Ark. 
557. 


The term “saloon” applies to all places 
where persons resort to obtain food or drink, 
which are not also devoted to some other 
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duslness It is a place of refreshment, and 
it does not necessarily import a place where 
intoxicating liquors are sold. Kitson v. City 
of Ann Arbor, 26 Mich. 325, 326; State v. 
Mansker, 86 Tex. 364, 365. 


A saloon does not necessarily mean a 
house for retailing spirituous liquors, and 
therefore a violation of a statute prohibiting 
playing in the latter places is not shown by 
evidence of playing in a saloon. Springfield 
v. State (Tex.) 13 8. W. 752; Early v. State, 
5 S. W. 122, 23 Tex. App. 364. 


The word “saloon,” when used in an in- 
dictment charging the burning of a building 
called a saloon,“ may be understood to be 
“either a spacious and elegant apartment for 
the reception of company, or for works of 
art, as Webster defines the word, or that the 
building was used as a shop for the retail of 
intoxicating liquors’; and hence the indict- 
ment is insufficient. State v. O'Connell, 26 
Ind. 266, 267. 


A saloon may or may not mean a place 
for the retail of spirituous liquors (Snow v. 
State, 50 Ark. 557, 561, 9 S. W. 306; Spring- 
field v. State [Tex.] 13 S. W. 752; State v. 
Mansker, 36 Tex. 364, 365); and hence, where 
a corporation authorized to carry on a gen- 
eral brewing and malting business, and to 
manufacture and sell soda waters, rented 
premises which by the terms of the lease 
were to be occupied for a saloon, and no 
other purpose whatever, the word “saloon” in 
such lease will not be understood as matter 
of law to mean a place where intoxicating 
liquors were to be sold, and not a place for 
the sale of soda water, so as to render the 
lease ultra vires on the part of the corpora- 
tion. Brewer & Hofmann Brewing Co. v. 
Boddie, 55 N. E. 49, 181 III. 622. 


In ordinance No. 1 of the city of Clinton, 
Iowa, providing that all saloons of every de- 
scription shall be kept closed after 11 o’clock 
at night, the term “saloon” includes a place 
where intoxicating liquors, beer, wine, pop, 
cigars, and ginger ale are sold. It is a hall 
of reception; a public room or parlor; apart- 
ments for specific public uses, as a saloon of 
a steamboat; a refreshment saloon, or the 
like. City of CHnton v. Grusendorf, 45 N. 
W. 407, 408, 80 Iowa, 117 (citing Webst. 
Dict.). 


“Saloon,” as used in How. Ann. St. $ 
2847, subd. 7, providing that villages incor- 
porated under the general village incorpora- 
tion act, should have power to suppress sa- 
loons for the sale of intoxicating liquors, 
should be construed in its common and well- 
understood meaning, and every man making 
a sale of liquor is not a saloon keeper within 
such act. Village of Sparta v. Boorom, 89 
N. W. 435, 436, 129 Mich. 555. 


The term “saloon,” in the title of an act 
entitled “An act fixing the time for the open- 
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ing and closing of saloons and gaming 
houses,” clearly refers only to places where 
intoxicating liquors are kept, and is not mis- 
leading. Ex parte Livingston, 21 Pac. 322, 
325, 20 Nev. 282. 


A saloon or grocery shal] be deemed to 
include all places where spirituous or vinous 
liquors are sold by quantities less than one 
quart. Mills’ Ann. St. Colo. 1891, § 2834. 


A dramshop, or place where spirituous 
liquor is sold by the drink, is commonly 
called a “saloon”; but the latter word has 
a much broader meaning. To constitute a 
saloon, it is not necessary that ardent spirits 
should be offered for sale, or that it should 
be a business requiring a license under the 
revenue laws of the state. <A place where 
cider, birch beer, ginger ale, and like re- 
freshments are served, after the manner of 
dramshops, is a saloon within the letter and 
spirit of the prohibition of the statute (Act 
Feb. 21, 1887) making it a misdemeanor to 
permit a minor to play pool in a dramshop 
or saloon. Snow v. State, 50 Ark. 557, 561, 9 
S. W. 306. 


Dispensary. 

A saloon is a public room for specific 
uses, especially a barroom or grogshop, as a 
drinking saloon, etc., or a place devoted to 
the retailing and drinking of intoxicating liq- 
uors. A grogshop and a dispensary cannot 
be called a saloon. The terms “barroom” and 
“saloon” are inseparately connected with 
that class of liquor traffic formerly repre- 
sented by what was called “‘tippling house“ 
or “grogshop.” The use of either term con- 
veys at once the idea of a place where liq- 
uors are sold in such quantities as to be 
drunk upon the premises where sold; and au- 
thority to a municipal corporation to license 
and regulate “‘barrooms, saloons,” etc., does 
not include the right to operate a dispen- 
sary. Town of Leesburg v. Putnam, 29 S. E. 
602, 603, 103 Ga. 110, 68 Am. St. Rep. 80. 


Inclosed park. 


“Saloon,” as used in Gen. St. tit. 52, 5 
4, prohibiting the keeping open on Sunday of 
a store, saloon, or other building where in- 
toxicating liquors are sold, does not include 
an inclosed park in which such liquors are 
sold. State v. Barr. 39 Conn. 40, 44. 


As store. 
See “Storehouse”: Store.“ 


SALOON FURNITURE. 
-See “Furniture.” 


SALOON KEEPER. 
AS merchant, see “Merchant.” 


The description in a certificate filed by 
a married woman, under St. 1862, c 198, $ 


SALOON PURPOSES 


1, of the nature of a business proposed to be 
done by her on her separate account in a 
country town as the general business of a 
“saloon keeper,” is sufficiently descriptive 
and definite of the business. Such descrip- 
tion would seem to be quite as intelligible as 
the words “grocery,” “innkeeper,” storekeep- 
er,” and the like. Cahill v. Campbell, 105 
Mass. 40, 41. 


SALOON PURPOSES. 


The words “saloon purposes,” as used in 
McClain’s Code 1888, § 2389, providing that, 
where a place used for the unlawful manu- 
facture and sale of intoxicating liquors is 
declared a nuisance, the court shall order 
the same to be securely closed against the 
use and occupation of the same for saloon 
purposes, applies not only to such places as 
are used for retailing intoxicating liquors, 
but also to all places used for the unlawful 
manufacture, sale, or keeping for sale of in- 
toxicating liquors. Craig v. Werthmueller, 
43 N. W. 606, 608, 78 Iowa, 598. 


SALT LICK. — 


“A galt lick is so called in the Western 
country from the fact that deer and other 
wild animals resort to it and lick or drink 
the brackish water. In this respect no dis- 
tinction is perceived between a lick, as fre- 
quently used, and a salt spring”; and the 
terms, as used in 1 Stat. 465, requiring sur- 
veyors to note in their field books the true 
situation of all mines, salt licks, salt springs, 
and mill seats which shall come to their 
knowledge, are synonymous. Indiana v. 
Miller (U. S.) 13 Fed. Cas. 25, 26. 


SALT MARSH LANDS. 


“The term ‘salt marsh lands,’ in the leg- 
islation of California, applies to a certain 
class of swamp or overflowed lands held by 
the state under the Arkansas act.” Rondell 
v. Fay, 32 Cal. 354, 364 


SALT MEADOW. 


The term “salt meadow” 1s applied to 
the tracts of land which lie above the sea- 
shore, and which are overflowed by spring 
and extraordinary tides only, and yield 
grasses which are good for hay. Church v. 
Meeker, 34 Conn. 421, 429. 


SALTPETER. 


“Saltpeter,” as used in a policy of insur- 
ance which insured a stock of drugs and 
medicines, but contained a provision that 
the policy should be void if the assured keep 
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saltpeter as kept as a drug, but refers only 
to saltpeter kept in such a manner and in 
such quantities or for such purposes as would 
increase the risk. Collins v. Farmville Ins. 
& Banking Co., 79 N. C. 279, 281, 28 Am. 
Rep. 322, 


SALT SPRINGS. 
See “Salt Lick.” 


SALT WELL. 


“Salt well,” within the meaning of a 
lease of an existing salt well, is to be taken to 
mean the salt well as existing, and not to 
import a covenant that the well will have 
any particular productive capacity. Clark 
v. Babcock, 23 Mich. 164, 169. 


The term “salt wells,” in a lease describ- 
ing the leased property as six salt wells, can- 
not be construed to mean six salt wells of 
any particular productive capacity, or six 
salt wells suitable for the purposes for 
which they are leased. Clifton v. Montague, 
21 S. E. 858, 861, 40 W. Va. 207, 33 L. R. A 
449, 52 Am. St. Rep. 872. 


SALTS. 


The carbonates of lime, whether pro- 
duced mechanically or found in a native 
state, are “salts.” Bryan v. Stevens (U. S.) 
4 Fed. Cas. 510, 513. 


SALVAGE. 


“Salvage” when used in the sense of 
“salvage service,” see “Salvage Serv- 
ice.” 


“Salvage” is the compensation due to 
persons by whose voluntary assistance a ship 
or its lading has been saved to the owner from 
impending peril or recovered after actual 
loss. The Rita (U. S.) 62 Fed. 761, 763, 10 
C. C. A. 629; Lea v. The Alexander (U. S.) 
15 Fred. Cas. 91, 92; Baker v. Hoag, 7 N. Y. 
(3 Seld.) 555, 559, 59 Am. Dec. 431. 


“Salvage” is an allowance made by the 
consent of all nations and all laws for sav- 
ing a ship or goods from the danger of the 
seas, or from fire, pirates, or enemies. 
Weeks v. The Catharina Maria (U. S.) 29 
Fed. Cas. 579; Lea v. The Alexander (U. S.) 
15 Fed. Cas. 91, 92; Muntz v. Raft of Tim- 
ber (U. S.) 15 Fed. 555, 556. 


“ ‘Salvage’ is a reward or recompense 
given to those by means of whose labor, in- 
trepidity, or perseverance a ship or goods 
have been saved from shipwreck, fire, or cap- 
ture.” Cope v. Vallette Dry-Dock Co., 7 Sup. 
Ct. 336, 337, 119 U. S. 625, 30 L. Ed. 501 (cit- 
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“Salvage” is a reward or bounty, ex- 
ceeding the actual value of their services, 
given to those by means of whose labor, in- 
trepidity, and perseverance a ship or her 
goods has been saved from shipwreck or 
other dangers of the sea. The Lyman M. 
Law (U. S.) 122 Fed. 816, 822 (citing The 
Sandringham IU. S.] 10 Fed. 556). 


“Salvage” is a compensation allowed to 
persons by whose assistance a ship or her 
cargo has been saved in whole or in part 
from impending perils on the sea, or in re- 
covery of such property, as in case of ship- 
wreck, derelict, or recapture. The Black- 
wall, 77 U. S. (10 Wall.) 1, 11, 19 L. Ed. 870; 
Cope v. Vallette Dry Dock Co., 7 Sup. Ct. 
336, 337, 119 U. S. 625, 30 L. Ed. 501; Baker 
v. Hong, 7 N. Y. (3 Seld.) 555, 559, 59 Am. 
Dec. 431. 


“ ‘Salvage’ is compensation for maritime 
services rendered in saving property or res- 
cuing it from impending peril on the sea, or 
on a public navigable river or lake, where in- 
terstate or foreign commerce is carried on. 
The Old Natchez (U. 8.) 9 Fed. 478; Muntz 
v. Raft of Timber (U. 8.) 15 Fed. 555, 556. 


“ ‘Salvage’ is defined to be the compen- 
sation to which any person may be entitled 
_ for services rendered to a ship in distress, by 
saving it or its cargo from impending perils, 
or recovering the same after actual abandon- 
ment or loss.” Baker v. Hoag (N. TJ.) T 
Barb. 113, 116. 


“By a great weight of authority ‘sal- 
vage,’ in the sense in which the term is used 
in the maritime law, can only be claimed for 
the rescue of a ship or its cargo, or a portion 
of the same. Raft of Cypress Logs (U. S.) 
20 Fed. Cas. 169, 170. 


* ‘Salvage’ is properly a charge appor- 
tionable upon all the interest and property 
at risk in the voyage which derived any ben- 
efit therefrom; but, although it is often in 
the nature of a general average, it is far 
from being universally true that all salvage 
charges are to be deemed a general average. 
Expenses incurred for the benefit of all con- 
cerned are a general average.” Peters v. 
Warren Ins. Co. (U. S.) 19 Fed. Cas. 370, 371. 


“Salvage” is defined by Justice Bradley 
in Sonderburg v. Ocean Towboat Co. (U. S.) 
22 Fed. Cas. 795, to be a reward for meritori- 
ous services in saving property in peril on 
navigable waters, which might otherwise be 
destroyed, and is allowed as an encourage- 
ment to persons engaged in business on such 
waters, and others, to bestow their utmost 
endeavor to save vessels and cargoes in peril. 
The Spokane (U. 8.) 67 Fed. 254, 256; Gil- 
christ Transp. Co. v. 110,000 Bushels of No. 
1 Northern Wheat (U. S.) 120 Fed. 432, 435. 


The definition of “salvage” given by 
Abbott is clear, comprehensive, and accu- 
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rate. It is “the compensation that is to be 
made to persons, other than those connected 
with the ship, by whose assistance a ship or 
its loading may be saved from impending 
peril or recovered from actual loss.” Hand 
v. The Elvira (U. S.) 11 Fed. Cas. 413, 415. 


“Salvage” means the compensation 
which is earned by persons who voluntarily 
assist in saving a ship or cargo from peril. 
1 Pars. Mar. Law, art. 595. The relief of 
property from an impending peril of the sea, 
by the voluntary exertions of those who are 
under no legal obligations to render assist- 
ance, and the consequent ultimate safety of 
the property, constitutes a technical case of 
salvage. Hennessey v. The Versailles (U. 
S.) 11 Fed. Cas. 1128. 


Firemen employed and paid under a city 
ordinance are not entitled to salvage for 
vessels saved while lying at their wharves, 
as their services were simply in their line of 
duty. Davey v. The Mary Frost (U. 8.) 7 
Fed. Cas. 11, 12. 


“Salvage” is a compensation given for 
saving property exposed to marine peril. 
This definition is believed to be correct. 
The entire property must be saved, in order 
to charge the entire property with the claim 
of salvage. The saving of part will not cre- 
ate a claim of salvage against the residue. 
The Alabamian (U. 8.) 1 Fed. Cas. 283, 284. 


“Salvage” is a gratuity beyond a quan- 
tum meruit, above a compensation pro opere 
et labore, a tax upon commerce for the ben- 
efit of commerce, to encourage meritorious 
action, and requires and demands entire 
good faith toward the property during the 
entire connection with it. It is declared to. 
be a gratuity given in the interest of com- 
merce. Acosta v. The Halcyon (U. 8.) 1 Fed. 
Cas. 58, 62. 


“Salvage” is an extraordinary compen- 
sation for services of a certain highly-fa- 
vored character. The Cherokee (U. 8.) 30 
Fed. 703, 707. 


“Salvage” is a recompense paid to per- 
sons who have assisted in saving ships or 
goods from the dangers of the seas, from 
pirates, or from enemies. Kennedy. v. Rick- 
er (U. S.) 14 Fed. Cas. 318, 319 (citing 3 
Wood, Lect. 132, note “f’’). 


“Salvage” is not a payment due on im- 
plied contract, but a reward for extraordi- 
nary service and risk. In general salvage 
service is personal, and the reward is due 
immediately, and only to the persons actu- 
ally rendering it. Browning v. Baker (U. 
S.) 4 Fed. Cas. 453, 458. 


The term “salvage” is sometimes used to 
express the service rendered. See The Ver- 
sailles (U. S.) 11 Fed. Cas. 1128; The Alphonzo 
(U. S.) 30 Fed. Cas. 4; The Alaska (U. S.) 23 
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Fed. 597, 607; Baker v. Hemenway (U. 8.) 
2 Fed. Cas. 463; The H. B. Foster (U. 8) 
11 Fed. Cas. 948. 


“Salvage” is the compensation allowed 
to persons by whose voluntary assistance a 
ship at sea, or her cargo, or both, have been 
saved in whole or in part from impending 
sea peril, or in recovering such property from 
actual peril or loss, as in the case of ship- 
wreck, derelict, or recapture.. Three ele- 
ments are necessary to a valid salvage claim: 
(1) A marine peril; (2) salvage service ren- 
dered when not required as an existing duty 
or from a special contract; (3) success in 
whole or in part, or that the service ren- 
dered contributed to such success. The 
Sabine, 101 U. S. 384, 25 L. Ed. 982. 


“Salvage,” in its simple character, is the 
service which voluntary adventurers spon- 
taneously render to the owner in the recov- 
ery of property from loss or damage at sea, 
under the responsibility of making restitu- 
tion, and with a lien for their reward. 
Macl. Shipp. 608. “Salvage” is the compen- 
sation due to persons by whose voluntary as- 
sistance a ship or its lading has been saved 
to the owner from impending peril, or recov- 
ered after actual loss. Ben. Adm. 5 300. The 
Rita, 10 C. C. A. 629, 632, 62 Fed. 761, 763. 
Where a steamship in the Gulf of Mexico, 
60 miles from the mouth of the Mississippi, 
was disabled by the breaking of a shaft, be- 
yond any temporary repairs that could be 
made, and in need of assistance to reach her 
port, although not in immediate peril, she 
was so in distress that aid voluntarily given 
her by towing her to the mouth of the river 
constituted salvage services. The Catalina 
(U. S.) 105 Fed. 633, 635, 44 C. C. A. 638. 


“Salvage” is a compensation for actual 
services rendered to the property charged 
with it. Talbot v. Seeman, 5 U. S. (1 Cranch) 
1, 2 L. Ed. 15. It is allowed as a reward for 
the meritorious conduct of the salvor, and in 
consideration of a benefit conferred on the 
person whose property he has saved. The 
Alerta, 13 U. S. (9 Cranch) 359, 367, 3 L. 
Ed. 758. Not only must the service ren- 
dered be meritorious, but the possession tak- 
en of the thing saved must be lawful. Un- 
less the property be in fact saved by those 
who claim the compensation, salvage cannot 
be allowed, however benevolent their inten- 
tions or heroic their conduct. Clarke v. The 
Dodge Healy (U. S.) 5 Fed. Cas. 949, 952. 


“Salvage” is due for assistance in dan- 
gerous situations at sea, and for property 
preserved after having been cast on shore, 
as where it is rescued from enemies or pi- 
rates; but in all these instances it must be 
shown that the thing saved was in danger, 
without such aid, of being lost or materially 
injured. Waite v. The Antelope (U. S.) 28 
Fed. Cas. 1341. 


SALVAGE 


Amount of award. 


Salvage should be regarded in the light 
of compensation, and not in the light of 
prize. The latter is more like a gift of for- 
tune, conferred without regard to the loss or 
sufferings of the owner, who is a public 
enemy, while salvage is the reward granted 
for saving the property of the unfortunate. 
The courts should be liberal, but not extrav- 
agant; otherwise, that which is intended as 
an encouragement to rescue property from 
destruction may become a temptation to sub- 
ject it to peril. The Suliote (U. S.) 5 Fed. 
99, 102; The Elena G. (U. S.) 61 Fed. 519, 
520; The Florence (U. S.) 65 Fed. 248, 249. 


The amount awarded as salvage com- 
prises two elements, viz., adequate remu- 
neration, and a bounty given to encourage 
Similar exertions in future cases; the rel- 
ative amount to depend on the special facts 
and merits of each case. The leading con- 
siderations to be observed in determining the 
proportion or amount of an award for sal- 
vage services are well defined. We are to 
consider (1) the degree of danger from which 
the lives or property are rescued; (2) the 
value of the property saved; (3) the risk in- 
curred by the salvors; (4) the value of the 
property employed by the salvors in the 
wrecking enterprise, and the danger to which 
it is exposed; (5) the skill shown in render- 
ing the service; (6) the time and labor oc 
cupied. These are the ingredients which 
must enter, each to a greater or less degree, 
as a sine qua non, into every true salvage 
service. The Rita (U. S.) 62 Fed. 761, 763, 
10 C. C. A. 629. 


“In determining the amount of compen- 
satlon for salvage service, the elements 
which enter into the estimates are (1) the 
value of the property saved and that em- 
ployed in saving it; (2) the degree of peril 
from which the saved property is delivered; 
(3) the risk to which the person and prop- 
erty of the salvor is exposed; (4) the dura- 
tion of his labor; (5) the promptness with 
which he interposes his services; and (6) the 
skill, courage, and judgment involved in 
them. The Queen of the Pacific (U. S.) 21 
Fed. 459, 472. 


The measure of reward in cases of sal- 
vage, where the peril to the salved vessel 
was great, depends upon circumstances of 
the case, and the award is in the sound dis- 
cretion of the court. It is not to be meas- 
ured positively by the value of the property 
in peril, though this may always be taken 
into account in determining the amount, as 
the owners are benefited in that proportion, 
and a small percentage assists in compensat- 
ing salvors for services that are frequently 
performed where the property is so small 
that adequate remuneration cannot be given 
without hardship to the owner. Though 
each cause is disposed upon its own merits. 
the discretion of the court should be guided 


SALVAGE 


by general principles, and in applying them 
should as far as practicable, where circum- 
stances show the similarity of reasoning and 
common bond of agreement as to amount, 
consider the precedents of adjudicated cases. 
The Neto (U. S.) 15 Fed. 819, 821. 


“Salvage is a reward or bounty exceed- 


ing the actual value of their services, given 


to those by means of whose labor, intre- 
pidity, and perseverance a ship or her goods 
have been saved from shipwreck or other 
Gangers of the sea. It may be laid down as 
a cardinal part of salvage that the right of 
compensation to be allowed in any case must 
not only compensate the labor and exertion 
and danger attending the particular enter- 
prise, but must be so liberal, if the condition 
of the fund at disposal permits, as to at- 
tract public attention.” The Sandringham 
(U. S.) 10 Fed. 556, 572. 


Sir John Nicholl in The Clifton, 3 Hagg. 
Adm. 117, 120, says: Now salvage is not 
always a mere compensation for work and 
labor. Various circumstances upon public 
considerations—the interests of commerce, 
the benefit and security of navigation, the 
lives of the seamen—render it proper to es- 
timate a salvage reward upon a more en- 
larged and liberal scale. The ingredients of 
a salvage service are, first, enterprise in the 
salvors in going out in tempestuous weather 
to assist a vessel in distress, risking their 
own lives to save their fellow creatures and 
to rescue the property of their fellow sub- 
jects; secondly, the degree of danger and 
distress from which the property is rescued, 
whether it were in imminent peril and al- 
most certain to be lost, if not at the time 
rescued and preserved; thirdly, the degree 
of labor and skill which the salvors incur 
and display and the time occupied; lastly, 
the value.” Cope v. Valiette Dry Dock Co., 
7 Sup. Ot. 336, 337, 119 U. S. 625, 30 L. Ed. 
501. 


“Salvage” is regarded in the light of 
compensation, not reward; but it may be 
diminished by services to mere wages. Sal- 
vage is an award for meritorious services in 
saving property on navigable waters, in peril 
and which might otherwise be destroyed, 
and is allowed as an encouragement to all 
persons engaged in business at sea or on 
navigable waters, and others, to bestow their 
utmost endeavors to save vessels and cargoes 
which are in imminent peril.” Viewed in this 
light, it is awarded in such measure, in pro- 
portion to the value of the property saved, as 
to secure the object intended. Stone v. The 
Jewel (U. S.) 41 Fed. 103, 104 (citing Sonder- 
burg v. Ocean Towboat Co. IU. S.] 22 Fed. 
Cas. 795). 


There is no positive rule which governs 
absolutely the rate of salvage. Yet in fix- 
ing it the common usage of commercial na- 
tions, and especially of those whose sub- 


6315 


SALVAGE LOSS 


jects are interested in the particular case, 
ought unquestionably to be regarded. Ma- 
son v. The Blaireau, 6 U. S. (2 Cranch) 240, 
266, 267, 2 L. Ed. 266. 


“Salvage” is the reward granted for 
saving the property of the unfortunate, and 
should not exceed what is necessary to in- 
sure the most prompt, energetic, and daring 
effort from all those who bave it in their 
power to furnish aid or succor. Anything 
beyond that would be foreign to the princi- 
ples and purposes of salvage. Anything 
short of it would not secure its objects. The 
Cyclone (U. S.) 16 Fed. 486, 489. 


In every case the allowance of salvage 
should be sufficiently liberal to make every 
one concerned eager to perform the service 
with promptness and energy, and to encour- 
age the maintenance of steam vessels suffi- 
ciently powerful to make the assistance ef- 
fective; but it should not be so large and 
so out of proportion to the services actually 
rendered as to cause vessels, in situations in 
which it was expedient that they should 
quickly accept such service, to hesitate or 
decline to receive it because of its ruinous 
cost. Ehrman v. The Swiftsure (U. S.) 4 
Fed. 463, 467. 


“Every case of salvage has its own pe 
culiar circumstances, and, where the amount 
awarded for a salvage towage service seems 
to be large, an examination of the special 
service will disclose a reason in some ex- 
traordinary feature of the case, either the 
great peril from which the property saved 
was rescued, its great amount, or the un- 
usual risk run or inconvenience and expense 
incurred.” Brooks v. The Adirondack (U. S.) 
2 Fed. 387, 391. 


General average distinguished. 
See General Average.“ 


As prize. 
See Prize.“ 


Subject of salvage. 


The subject of salvage must be a ship, 
a cargo, or portions of the same. Raft of 
Cypress Logs (U. S.) 20 Fed. Cas. 169, 170. 


SALVAGE LOSS. 


A “salvage loss” is that kind of loss 
which it is presumed would, but for certain 
services rendered, have become a total loss. 
The charges incurred are called “salvage 
charges,” the property saved is the ‘‘sal- 
vage,“ and the difference between the 
amount of salvage after deducting the char- 
ges and the original value of the property 
is called the “salvage loss.“ In general, a 
salvage loss of goods is one in consequence 
of shipwreck or where by the perils of the 
sea the vessel is prevented from proceeding 
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In her voyage, and the cargo or the part that: other navigable waters, or cast on the shores 
is saved is obliged to be sold at a place short thereof. A salvage service is, therefore, per- 


of the port of destination. Koons v. La Fon- 
ciere Compagnie D’Assurances (U. S.) 71 Fed. 
978, 981 (citing Stevens, Average). 


“A ‘salvage loss’ is a total loss dimin- 
ished by salvage, and takes place in relation 
to goods where there is either an absolute or 
constructive total loss of the subject insured, 
but some portion of the property has been 
recovered by the insured. In that case the 
claim upon the underwriters is for the dif- 
ference between the insured value and the 
net proceeds, and the latter are computed | 
by deducting from the gross proceeds of the 
property saved all charges incurred in real- | 
izing the salvage.” Devitt v. Providence 
Washington Ins. Co., 70 N. Y. Supp. 654, 662, 
61 App. Div. 390 (quoting Richards, Ins.). 


SALVAGE SERVICE. 


As requiring success. 


Success is essential to a claim for salv- 
age service, as if the property is not saved, | 
or if it perish, or, in case of capture, it be not 
retaken, no compensation can be allowed. 
The Blackwall, 77 U. S. (10 Wali.) 1, 11, 19 
L. Ed. 870. 


Success has always been held to be an 
essential element of a salvage service, and 
its absence fatal to a claim for salvage com- 
pensation. The Edam (U. S.) 13 Fed. 135, 
138. i 


Tbe compensation for salvage service, in 
the absence of express contract, is under- 
stood to be contingent upon success; but 
that is, perbaps, not absolutely essential to 
a salvage service, when it has been rendered 
by request, though, if that contingency is 
shown, the contract is presumed to be for 
salvage. The M. B. Stetson (U. S.) 16 Fed. 
Cas. 1272, 1273. 


As requiring peril of property. 


Salvage is such service as is rendered in 
rescue or relief of property at sea in immi- 
nent peril of loss or deterioration. The H. 
B. Foster (U. S.) 11 Fed. Cas. 948. 


“Salvage,” in the legal acceptation of 
the word, eo nomine, is allowed only for serv- 
ices which result in saving property from the 
perils of the sea. In this sense of the word, 
there must be, as a foundation for salvage, 
an impending, imminent peril, and the sav- 
ing from that peril; but compensation, lar- 
ger or smaller, in the nature of salvage, is 
allowed by the court for services to property 
on high seas, when such property is not in 
imminent peril, or perhaps in very little peril 
of total loss. The Mt. Washington (U. S.) 
17 Fed. Cas. 925, 926. 


“Salvage service“ is performed when 
goods are saved from peril at sea, or on 


formed when a raft of timber is saved from 
peril on navigable waters. 50,000 Feet of 
Timber (U. 8.) 9 Fed. Cas. 47, 48. 


It is the fact of peril, and not its extent, 
that gives foundation for salvage. It is suf- 
ficient if it be “something distinctly beyond 
ordinary danger—something which exposes 
the property to destruction, unless extraor- 
dinary assistance be rendered.” 2 Pars. 
Shipp. & Adm. 282. And it is not essential 
that escape by other means be impossible. 
The Spokane (U. S.) 67 Fed. 254, 256 (citing 
Talbot v. Seeman, 5 U. 8. [1 Cranch] 1, 2 L. 
Ed. 15). 


“Salvage service” is a service which fe 
voluntarily rendered to a vessel needing as- 
sistance, and is designed to relieve her from 
some distress or danger, either present or to 
be reasonably apprehended; and to consti- 
tute such service it is not necessary that the 
distress should be actual or immediate, or 
the danger imminent and absolute. It is 
sufficient if, at the time the assistance is 
rendered, the ship has encountered any dam- 
age or misfortune which might possibly ex- 
pose her to destruction if the services were 
not rendered. McConnochie v. Kerr (U. 8.) 
9 Fed. 50, 53; The Alaska (U. 8.) 23 Fed. 597, 
608; The Plymouth Rock (U. S.) 9 Fed. 413, 
416. 


“Salvage” is defined to be the relief of 
property from an imminent peril of the sea 
by the voluntary exertions of those who are 
under no legal obligation to render assistance, 
and the consequent ultimate safety of the 
property. It may be a case of more or less 
credit, according to the degree of peril in 
which the property was and the danger and 
difficulty of relieving it. But these circum- 
stances affect the degree of the award, and 
not its nature. Williamson v. The Alphonso 
(U. S.) 30 Fed. Cas. 4, 6 (cited in Stone v. 
Jewel IU. S.] 41 Fed. 103); The Alaska (U. 
S.) 23 Fed. 597, 607. 


A situation of actual apprehension. 
though not of actual danger, makes a case 
for salvage compensation. Raikes, 1 Hagg. 
Adm. 247. “Salvors,” says Judge Story, are 
not to be driven out of court upon the sug- 
gestion that, if they had not touched a der- 
elict ship. the latter might in some other 
possible way have been saved from all ca- 
lamity, and therefore the salvors have little 
or no merit.” Thus it was held that a steam- 
ship taking possession of a vessel which had 
been abandoned on the rocks, and which had 
afterwards floated off and was drifting tow- 
ard a dangerous shoal, was entitled to sal- 
vage compensation, though the crew of the 
vessel was approaching the vessel and could 
possibly have saved it. Holmes v. The Jo- 
seph C. Griggs (U. 8.) 12 Fed. Cas. 417, 418. 


SALVAGE SERVICE 


Salvage is the compensation for the res- 
cue of property from present impending per- 
ila, and not for the rescue of it from possible 
future perils. It is a compensation for labor 
and service and activity and enterprise—for 
courage and gallantry actually exerted. It is 
allowed because the property is saved, not 
because it might have otherwise been lost. 
The Emulous (U. 8.) 8 Fed. Cas. 704, 707. 


Towing into port a lightship. Which had 
broken adrift during a severe storm and been 
carried out to sea, is not a “salvage service“ 
when the lightship was not in peril when 
she was taken into tow, and could, with a 
little delay, have reached a place of safety 
without assistance. In order to sustain a 
salvage service in such a case, it is neces- 
sary to find that the lightship was in peril 
when the tow came to her aid. The Viola 
(U. S.) 52 Fed. 172, 173. 


“Salvage” is a compensation for the res- 
cue of the property from present impending 
peril, and not for the rescue of it from pos- 
sible future perils. It is a compensation for 
labor and services, for activity and enter- 
prise, for courage and gallantry actually ex- 
erted, and not for the possible exercise of 
them, which under the other circumstances 
might have been requisite. It is allowed be- 
cause the property is saved, not because it 
might have been otherwise lost upon future 
contingency; and subsequent perils and 
storms may enter as an ingredient into the 
case, when they are foreseen, to show the 
promptitude of the assistance and the activ- 
ity and sound judgment with which the busi- 
ness was conducted, but they can scarcely 
avail for any other purpose. The Saragossa 
(U. S.) 21 Fed. Cas. 426, 427. 


Any service rendered to a vessel in peril 
or distress which in any measure conduces 
to its safety is in the nature of a “salvage 
service,” and is none the less such because 
the peril apprehended did not befall, or be- 
cause the labor was insignificant and per- 
formed without actual risk. The Apache (U. 
S.) 124 Fed. 905, 913. 


As not requiring peril of salvors. 


Where a steamboat on the Ohio river 
laden with flour was sunk by floating ice 
within a few feet of the shore, and her cargo 
was saved at the request of the master of the 
boat by 50 or 60 persons on the bank of the 
river, such service entitles the parties to a 
decree for salvage. Risk or danger of life 
is not a necessary element of a salvage serv- 
ice; but the controlling inquiry in salvage 
cases is, was the property in peril of being 
lost, and was it saved by the effort of those 
claiming to be salvcrs? Spencer v. Avery 
(U. S.) 22 Fed. Cas. 917, 919. ; 


To constitute salvage service, if a ship 
be the thing saved, she must have been in 
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it. It is immaterial that there should have 
been risk to the salvors. If there were, this 
circumstance would go to enhance their re- 
ward. It determines the amount of reward, 
not the character of the service; but it is 
essential that the ship should have been in 
peril and that she was successfully saved 
from it. If the danger was great, the re- 
ward may be liberal; if inconsiderable, then 
the reward should be commensurately mea- 
ger. Danger, peril, and a successful deliver- 
ance from it by voluntary effort, is what 
constitutes a case of salvage. The Fannie 
Brown (U. 8.) 30 Fed. 215, 220. 


Salvage service consists, not only of la- 
bor rendered voluntarily, but of tbe skill dis- 
played and tbe risk incurred by those who 
undertake it. Gourdin v. West (S. C.) 11 
Rich. Law, 288, 294. 


As voluntary service. 


Salvage service is a service which is 
voluntarily rendered to a vessel needing as- 
sistance. Stone v. The Jewell (U. 8.) 41 
Fed. 103, 105; Williamson v. The Alphonso 
(U. S.) 30 Fed. Cas. 4, 6; The Alaska (U. 8.) 
23 Fed. 597, 607; McConnochin v. Kerr (U. 
S.) 9 Fed. 50, 53. 


“Salvage” is a reasonable reward for 
services rendered in saving property in dan- 
ger of perishing from a maritime misadven- 
ture by parties under no obligation or duty, 
who voluntarily undertake the services. It 
is a reward for services, and the service is 
rendered in the expectation of the reward. 
United States v. Morgan (U. 8.) 99 Fed. 570, 
572, 39 C. C. A. 653. 


The crew of a tug, who under order of 
its captain assists in towing a disabled 
steamer into port for a certain compensa- 
tion, which the captain considers and char- 
ges for as towage services, are not volun- 
teers in such a sense as to be entitled to sal- 
vage compensation. The New Camelia (U. 
S.) 105 Fed. 637, 44 OC. C. A. 642. 


Towage distinguished. 


“If there is any extrinsic difference be- 
tween towage and salvage, it would appear 
to be that salvage service must always be 
that given in rescue or relief of property in 
imminent peril of loss or deterioration, while 
towage may be applied merely in ald of a 
vessel against adverse winds or tides, or in 
difficult passages, while she is in possession 
of her ordinary powers of locomotion.” The 
H. B. Foster (U. S.) 11 Fed. Cas. 948. 


There is a clear distinction between a 
towage and a salvage service. When a tug 
is called or taken by a sound vessel as a 
mere means of saving time, or from consid- 
eration of convenience, the service is classed 
as towage; but if the vessel is disabled, and 
in need of assistance, it is a salvage service. 


actual danger and have been delivered from | The Flottbek (U. S.) 118 Fed. 954, 960. 


SALVAGE SERVICE 


There is no generic difference between 
“towage” and “salvage.” In the absence of 
a contract, the towing of a vessel in peril or 
disabled is salvage; but as a convenient 
word, to distinguish an ordinary case of 
contract from one of salvage, “‘towage” is 
often used. Baker v. Hemenway (U. 8.) 2 
Fed. Cas. 463. 


“If there is any extrinsic difference be- 
tween towage and salvage, it would appear 
to be that salvage service must always be 
that given in rescue or rellef of property in 
imminent peril of loss or deterioration, while 
towage may be applied merely in aid of a 
vessel against adverse winds or tides, or in 
difficult passages, while she is in possession 
of her ordinary powers of locomotion. Sir 
Stephen Lushington says, in the case of The 
Reward, 1 W. Rob. Adm. 177: ‘Mere towage 
service is confined to vessels that have re- 
ceived no injury or damage, and mere tow- 
age reward is payable in these cases only 
where the vessel receiving the service is in 
the same condition she would ordinarily be 
in without having encountered any damage 
or accident.’” The H. B. Foster (U. S.) 11 
Fed. Cas. 948. 


Towing disabled vessel or raf t. 


Towing a disabled vessel on the high 
seas is always a salvage service. The Great 
Northern (U. S.) 72 Fed. 678, 681. 


“Salvage” is the towing of a vessel in 
peril or which is disabled. Baker v. Hem- 
enway (U. S.) 2 Fed. Cas. 463. 


Where a barge, which was the only one 
of a tow of seven not stranded and sunk, 
was drifting in a severe storm, without mo- 
tive power of any kind or an anchor suited 
to the occasion, and it is probable she would 
have sunk, had she not been rescued by 
libelant and conveyed to harbor, the serv- 
ice of libelant was a salvage service, though 
the barge was stanch and well-constructed, 
and might have survived the storm, and it 
was possible she would have been picked up 
by others, if libelant had not rescued her. 
The Rescue v. The George B. Roberts (U. 
S.) 64 Fed. 139, 140. 


In order to make a salvage service it is 
not necessary that a vessel, whether sailing 
or steam, should be unnavigable, or that a 
steam vessel should be injured, not merely 
in her machinery, but in her hull or her 
sails also. Towing a steam vessel, which 
has lost the use of her steam machinery by 
on accident, although she is sound in hull 
and masts, is a salvage service. The Sara- 
gossa (U. S.) 21 Fed. Cas. 425, 426. 


The rescue of a raft of timber, found 
adrift In a harbor and floating out to sea, 
is a maritime salvage service, for which com- 
pensation may be awarded. Raft of Spars 
(U. S.) 20 Fed. Cas. 173. 
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Assistance rendered to a raft of lags, 
when in danger of being broken or swept 
away, is not a salvage service,” as such 
term is used in admiralty. Gastrel v. Cy- 
press Raft (U. 8.) 10 Fed. Cas. 83. 


Ferryboats, or any other property of 
value, adrift on the Ohio river and in peril, 
are the subjects of “salvage service.” The 
Cheeseman v. Two Ferryboats (U. S.) 5 Fed. 
Cas. 528, 532. 


Unsuccessful attempt. 


Among the recognized elements of sal- 
vage service is the taking aid to a distressed 
ship, or information for her to port, and 
standing by a distressed ship. The officers 
and crew of a tugboat, which started with 
another to the rescue of an imperiled ship, 
in response to her request for assistance, 
but encountered sea perils which disabled 
her and compelled her: return, so that she 
did not actually take part in the rescue, are 
entitled to a salvage award proportionate 
to their services and the risk to which they 
were exposed. The Flottbek (U. 8.) 118 Fed. 
954, 959, 55 C. C. A. 448. 


“Salvage service“ is defined to be the 
compensation allowed to other persons by 
whose assistance a ship or its loading may 
be saved from impending peril. In an ef- 
fort made in good faith, with means be- 
lieved to be adequate, the salvor may recover 
something in the nature of a quantum mer- 
uit, though his efforts were unsuccessful. 
The Sailor’s Bride (U. 8.) 21 Fed. Cas. 159, 
160. 


SALVAGE UNDERTAKING. 


A “salvage undertaking” is a specula- 
tive venture, in which there is no reward if 
nothing is saved to the owner, and may re- 
sult in great profit or serious loss; and 
hence, if a claimant appears, the salvors 
are not entitled to the entire proceeds, even 
if they have necessarily incurred expenses 
exceeding the same. Where a steam vessel 
moored alongside a vessel laden with oil was 
withdrawn from a burning wharf by tugs, 
but sank immediately afterwards, and the 
tug owners then claimed a right, by virtue 
of their salvage service, to raise the vessel, 
which they did at an alleged expense of $20,- 
000, besides their services, and the vessel 
sold under order of court for only $10,560, 
the salvors were not entitled to the full 
proceeds, but only to two-thirds thereof. 
The Felix (U. S.) 62 Fed. 620, 622. 


SALVOR, 


A “salvor” is a person who, without 
any particular relation to a ship in distress, 
proffers useful services and gives it as a 
volunteer adventurer, without any pre-ex- 
isting covenant that connected him with 


SALVOR 
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the duty of employing himself for the pres- ; enumerated in the statute ag the debtor has 


ervation of that ship. Lea v. Alexander (U. 
S.) 15 Fed. Cas. 91; The Florida (U. S.) 22 


Fed. 617, 618; The Wave v. Hyer (U. S.) 29 
Fed. Cas. 464, 466; Evans v. The Charles 


(U. S.) 8 Fed. Cas. 838; The Nebraska (U. 


on hand at the time of the execution. Kim- 
ball v. Woodruff, 55 Vt. 229, 230. 


„Same,“ as used in Rev. St. F 166, pro- 
viding that, as soon as may be after the 


S.) 75 Fed. 598, 600, 21 C. C. A. 448; The assessor’s book of each county shall be cor- 


Clarita and The Clara, 90 U. 8. (23 Wall.) 
1, 16, 23 L. Ed. 146 (citing The Branston, 2 


Hagg. Adm. 8; The Vrede, Lush. 822; The 


Two Friends, 1 C. Rob. Adm. 285); The Nep- 
tune, 1 Hagg. Adm. 227, 236. 


The term “salvors” is used to desig- 
nate persons saving ships or other cargoes 
from impending perils or losses by recover- 
ing them after they are lost, or by bringing 
them in and preserving them when found 
Gerelict, in order to have them restored to 
their rightful owners. Such persons are en- 
titled to salvage for their compensation. 
Baker v. Hoag, 7 N. Y. @ Seld.) 555, 559, 59 
Am. Dec. 431. 


SAME. 


The word “same” ifs defined to mean 
“not different or other; identical.” United 
States v. East Tennessee, V. & G. R. Co. (U. 
S.) 13 Fed. 642, 644. 


“As ordinarily understood, the word 
‘same,’ when used in comparison, means of 
like kind, species, sort, dimensions, or the 
like, not differing in character, or in the 
quality or quantities compared, correspond- 
ing, not discordant, similar, like.” Cobb v. 
City of Lincoln, 17 N. W. 365, 366, 15 Neb. 
86. The word same,“ as used in a statute 
relating to an increased punishment on a 
second conviction for the same offense, is 
held to mean “similar,” and not “identical.” 
In re Dougherty, 27 Vt. (1 Williams) 325, 
327. 


“The same” does not always mean 
identical, or not different or other. It fre- 


quently means of the kind or species, though 


not the specific thing. It is often used as 
a substitute for that which was used be- 
fore, and is employed in the sense of a pro- 
noun. In this sense it is very frequently 
employed in legal documents and pleadings. 
“To deliver policies and receive premiums 
upon the same” is equivalent to deliver poli- 
cles and receive premiums upon them; i. e., 
to receive premiums upon the policies. 
Crapo v. Brown, 40 Iowa, 487, 493. 


A Vermont statute exempting certain 
enumerated animals from execution, and also 
“sufficient forage for the keeping of the 
same” through the winter, should be con- 
strued to mean sufficient forage for the keep- 
ing of all the animals named in the statute, 
and not merely limited to sufficient forage 
for the keeping of such of the animals 


, rected and adjusted according to law, the 
county court shall ascertain the sum neces- 
sary to be raised for county purposes, and 
i fix the rates of taxes on the several subjects 
of taxation, so as to raise the required sum, 
and the same to be entered in the proper 
columns in the tax book, refers to the rates 
and subjects of taxation only. Raley v. 
Guinn, 76 Mo. 263, 274. 


Known antecedent. 


| The words “the same,” as used in a 
contract, statute, etc., imply a known ante 
cedent. Smith v. Boyd, 5 N. E. 319, 820, 101 
N. X. 472. 


Last antecedent. 


The relative “same” invariably refers 
to the last antecedent. Brown v. State, 13 S. 
W. 150, 28 Tex. App. 379. 


The relative “same” always refers to 
the next antecedent (Co. Litt. 20b, 385b; 
also note 3), and in this respect differs from 
“said,” which only refers thereto when it 
seems to be consistent with and to support 
the meaning and intention as manifested 
by the other parts of the writing or instru- 
ment. Sampson v. Commonwealth (Pa.) 5 
Watts & S. 385, 388. 


In construing a provision of a will by 
which testator gave to his “daughter $600 
per annum, to be regularly paid to her in 
quarterly payments out of my 3 per cent. 
| stock during her life, and, should she marry 
and have issue, then at her decease the 
same to go to her children and the children 
of Betsy Hancock equally,” and in holding 
that the words “the same” referred to the 
stock which should be equally divided among 
such children, the court said: “This seems 
to us also to be the most obvious, grammati- 
cal construction of the language used. The 
words ‘the same’ may refer to the $600 per 
annum or to the 8 per cents., but the most 
obvious reference is to the last antecedent. 
By a necessary implication the stock was to 
remain during the life of his daughter, and 
is not otherwise disposed of by the will than 
by the clause in question or the residuary 
clause.” Hancock v. Hancock, 31 Mass. (14 
Pick.) 70, 75. 


A description of a deed stating the 
course to be to a post standing on the north 
bank of a certain creek, thence “down the 
same,” means “down the creek,” which is 
the immediate antecedent of the word 
“same,” and not “down the bank.“ Seneca 
Nation v. Knight, 23 N. Y. 498, 500, 
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Antecedent other than last. individuals is. That of individuals is Hable 
“Same,” as used in Bankr. Act 1867, § to taxation. They have not been granted 

26, providing that no bankrupt shall be liable | immunity from taxation, and eo in Hike man- 
to arrest during the pendency of the proceed- | ner the property of all corporations for pe- 
ings in bankruptcy in any civil action, un- cuniary profit shall be liable to taxation. 
less the same is founded on some debt or Such property shall not be freed from lia- 
claim from which his discharge in bank- bility, but shall always be liable to be taxed 
just as the property of individuals is so lia- 

rupt¢y would not release him, refers to the is Property, 7 
arrest, and not to the action. In re Kim- ble. The same as” are words of compari- 
ball (U. S.) 14 Fed. Cas. 474, 476. son. Mississippi Mills v. Cook, 56 Miss. 40, 


52. 


“Same,” as used in a demurrer, stating 7 7 
that: “Come now the defendants, and de- The words “same as individuals,” in 


mur severally to each paragraph of the com- Const. art. 8, providing that the property 
plaint as amended, because the same does of all corporations for pecuniary profit shall 
not state facts sufficient to constitute à be Subject to taxation the same as that of 
cause of action against defendants’—refers | individuals, are to be construed as requiring 
to each paragraph, and not to the entire the Legislature to impose the burden of tax- 
complaint. Terre Haute & L. R. Co. v. ation upon the property of corporations for 
Sherwood, 31 N. E. 781, 782, 132 Ind. 129, Pecuniary profit the same as or equally 
17 L. R. A. 839, 82 Am. St. Rep. 239. with that of individuals; that the property 
of this class of corporations shall bear the 
In construing a devise in which testator Same burdens of taxation as are placed 
left a sum of money to trustees, in trust upon that of individuals; that each shall be 
to collect and receive the interest thereof, | taxed for the same objects and in the same 
and pay the same unto his three grandchil-| degree, so that individuals shall not be re- 
dren during all the term of their natural | quired to pay any taxes on their property 
lives, so that the same should not be liable which are not also assessed and laid upon 
for any of their contracts, debts, or engage- | the property of corporations of the class 
ments, nor should the same be subject to an- named, nor in any greater proportion. City 
ticipation, and that, immediately after the of Davenport v. Chicago, R. I. & P. R. Co., 
death of any one of them dying without 38 Iowa, 633, 644 (quoted in Adams v. Yazoo 
issue, then the same should revert to the & M. v. R. Co., 24 South. 200, 216, 77 Miss. 
surviving heirs of testator’s son, it was held: 194, 60 L. R. A. 33). 
that the word same,“ in the provision for 
the death of one of the grandchildren with- 
out issue, referred to the income thereto- SAME CAUSE. 
fore payable to him, and that consequently “Same cause” in Code, § 405, providing 
no distribution of principal could take place | that, when an action is terminated in cer- 
while any of them were living. In re Phil-|tain specified ways, a new action may be 
lips’ Estate (Pa.) 48 Leg. Int. 232. brought for the same cause after the ex- 
The word “same,” in a description of | Piration of the period of limitations, was 
real estate in which the first boundary runs hot intended to have such a narrow mean 
to the side of a lane, thence along the same, ing as to require the plaintiff to bring an 
is to be construed as referring to the side of action of the same character, when there 
the lane particularly mentioned, and the Was another at his election. Such a con- 
grant does not include the land, in view of struetion would be very inconvenient and 
the fact that the deed also grants an ease- defeat the beneficial purpose of the statute. 
ment in the lane to the grantee. Mott v. The words were intended to remove the dis- 
Mott, 68 N. Y. 246, 255. ability of limitations whenever a new suit 
was brought within a year based upon the 
The word “same,” as used in a deed of game transaction as the former one, without 
marriage settlement, declaring the uses, 


regard to its technical form, and was in- 
trusts, and limitations of the settlement, and 


tended to prevent mere mistakes as to the 
empowering the trustees to sell and hold the form of the remedy from concluding the par- 
proceeds subject to the same uses, refers 


ty from subsequently pursuing the real right 
to something which is mentioned before. 


under a more appropriate form of action. 
Creighton v. Pringle, 8 S. C. (3 Rich.) 77, 94. Titus v. Poole, 40 N. E. 228, 230, 145 N. Y. 


414. 
SAME AS. 


The words “same as,” in the constitu- 
tional provision declaring that the property 
of all corporations for pecuniary profit shall 
be subject to taxation the same as that of 
indivduals, suggests.the meaning that the 
property of all such corporations shall be 
subject to taxation just as the property of 


SAME CAUSE OF ACTION. 


“Same cause of action,” in rule 53 i 
admiralty, providing that security may be 
required of the respondents whenever a 
cross-bill is filed upon any counterclaim 
arising out of the same cause of action for 
which the original libel was filed, cannot be 


es 


a 


SAME CAUSE OF ACTION 


construed to mean the same legal demand or 
legal claim, but is used in a more general 
sense, meaning the same transaction, dispute, 
or subject-matter which had been the cause 
of the action being brought, and includes 
those cases of cross-libels where the ques- 
tion in dispute is identical in both, the de- 
fense in one suit being the ground of the 
claim in the other; and hence a cross-libel 
to recover payment of freight upon iron that 
was delivered arises out of the same cause 
of action as the original libel filed to re- 
cover the value of iron not delivered. Via- 
nello v. The Credit Lyonnais (U. 8.) 15 Fed. 
637, 638. 


A judgment in the same cause of action 
means a case where the same evidence will 
support both actions, though they happen 
to be granted on different writs. Thus 
where the plaintiff sued in trespass for the 
taking of staves, and failed after trial on 
the merits on the ground that he had no 
right to the staves, he could not there- 
after waive the tort and bring assumpsit 
on the same proof, the two actions being 
for the same cause, since, if he had no right 
of action against the defendant for the tak- 
ing of the staves, because he had no prop- 
erty in them, he had no right, without fur- 
ther and different proof, to the value of the 
staves. Rice v. King (N. Y.) 7 Johns. 20, 21. 


SAME CHARACTER OF WORK. 


The meaning of the term same char- 
acter of work,” as used in Sayles’ Civ. St. 
art. 4560h, declaring that only persons in 
the common service of a railroad, doing the 
same character of work, and working at 
the same piece of work are fellow servants, 
is not at all clear. In a very broad gen- 
eral sense, the ordinary laborers, doing 
work which requires no special skill, may 
be said to be engaged in work of the same 
character. On the other hand, employing 
the words in a very restricted sense, a man 
who holds the spike may be said to be en- 
gaged in a different character of work from 
that of the servant who drives it. It would 
seem that the former meaning is too general, 
while the latter is probably too restrictive. 
It was held that a section hand, returning 
from work to the toolhouse to place his 
tools therein, was not a fellow servant with 
other section men engaged in carrying the 
tools to the toolhouse on a hand car, be- 
cause doing the same character of work, 
since the means employed in doing the work 
differentiated its character. Long v. Chi- 
cago, R. I. & T. Ry. Co., 57 S. W. 802, 804, 
94 Tex. 53. 


SAME CLASS OF SUBJECTS. 


Const. art. 10, § 3, declaring that all 
taxes shall be uniform upon the “same class 
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the authority levying the tax, clearly shows 
that the division of property into separate 
and distinct classes of subjects is author- 
ized. People v. Henderson, 21 Pac. 144, 146, 
12 Colo. 369. 


SAME COMPENSATION. 


St. Louis City Charter, art. 4, § 17, pro 
vides that the president of the council or 
speaker of the house of delegates shall 
perform the duties of mayor in case of the 
absence of the mayor, and shall receive the 
Same compensation. In Bates v. City of St. 
Louis, 54 S. W. 439, 440, 153 Mo. 18, 77 Am. 
St. Rep. 701, it is held that the phrase same 
compensation as the mayor” does not mean 
that the acting mayor shall receive the com- 
pensation of the mayor, so that a deduction 
is to be made from the mayor's salary, in 
case he is absent, but that the acting mayor 
shall receive compensation equal to that of 
the mayor. 


SAME CONDITION. 


A dredge boat, which was exported from 
the United States and again returned thereto, 
but before such return was extensively re 
paired, the repairs consisting in part in put- 
ting in a new dipper and crane, substituting 
new and much heavier anchors and a more 
powerful anchor hoist, and also in raising 
her deck to enable her to carry the ad- 
ditional weight, which involved an expedi- 
ture amounting to 40 per cent. of her value 
after the work was done, cannot be construed 
as “returned in the same condition as ex- 
ported” within the meaning of Rev. St. § 
2505, entitling manufactures or machines so 
returned to enter without duty. United 
States v. Dunbar (U. S.) 67 Fed. 783, 785, 
14 C. O. A. 639. 


Molasses barrels, exported empty when 
new, and afterwards brought back into the 
United States filled with molasses, are not 
brought back “in the same condition as 
when exported,” within the meaning of Act 
Cong. March 2, 1799, § 47, Schedule 1, and 
Tariff Act March 8, 1857, § 5, etc., exempting 
from duties certain articles tmported to a 
foreign country and brought back to the 
United States in the same condition as when 
exported. Knight v. Schell, 65 U. 8. (24 
How.) 526, 530, 16 L. Ed. 760. 


SAME CONDITIONS. 


“Same conditions and terms,” as used in 
a will bequeathing property to testator’s 
nephew, to be enjoyed in a certain manner, 
and also giving him a remainder in other 
property, to be enjoyed upon the same con- 
ditions and terms, embrace all the limita- 
tions and restrictions placed on the first 


of subjects” within the territorial limits of gift; the word “terms” meaning that the re- 


SAME DIRECTION 
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mainder is given in the same way as the' SAME GENERAL BUSINESS. 


Other bequest. Pendleton v. Larrabee, 26 
Atl 482, 483, 62 Conn. 393. 


SAME DIRECTION. 


Civ. Code, § 1130, providing that an em- 
ployer shall not be Hable for the injury to 
his servant caused by the negligence of an- 
other person employed by the employer ip 
the same general business, has reference “tc 


Code, § 1966, imposes a penalty on any the general business of the department of 


railroad which shall charge for transporta- 
tion of any freight over its road a greater 
sum than shall be charged at the same time 
by it for an equal quantity of the same class 
of freight transported in the same direction 
over any portion of the same railroad 
of equal distance. Held, that the phrase 
“transported in the same direction” means 


the direction in which the other is carried 


from the depot in which the shipment is 


made, and embraces branches of the same, 


road in that direction which are used in con- 
nection with and as a part of the same road. 
Hines v. Wilmington & W. R. Co., 95 N. C. 
434. 440, 59 Am. Rep. 250. 


SAME EXTENT. 


The words “same extent,” in Gen. Laws, 
e. 24, $ 7, providing that nonresidents of 
states shall be taxed on capital invested in 
the business in the state to the same extent 
as if they are residents, means that the non- 
resident is to be taxed to the same extent on 
the same sort of property, and that the prop- 
erty is to be valued at the same rate as if it 
belonged to a resident. People v. Feitner, 
67 N. Y. Supp. 893, 896, 56 App. Div. 280. 


SAME FEES. 


The term “same fees,” as used in Comp. 
St. p. 106, § 8, providing that the police judge 
shall receive the same fees as justices of the 
peace for similar services, cannot be con- 
strued as importing, not only that the meas- 
ure of the police judge's compensation is the 
same as that provided for justices of the 
peace, but also that be shall in all cases re- 
ceive it, if not from the persons adjudged to 
pay it, then from the city, whose officer he 
is. It has special reference to the amount 
of compensation to be charged and paid for 
particular purposes, and not the source from 
whence it should come. Cobb v. City of Lin- 
coln, 17 N. W. 365, 15 Neb. 86. 


SAME FUND. 


The word “same,” as used in a will, pro- 
viding that the trustee may at his diseretion 
pay over the income of a fund to a certain 
party for the support of himself and family 
during life, and at his death pay and deliver 
over the same in equal portions to his chil- 
dren, includes not only the body of the trust 
fund, but also any unexpended portion of 
the income. Appeal of Clement, 49 Conn. 
519, 520, 533. 


service in which the employé is engaged, and 

does not embrace business of every kind 
which may have some relation to the af- 
fairs of the employer, or even be necessary 
for their successful management.” Jones v. 
Southern Ins, Co. (U. S.) 38 Fed. 19, 21. 


As used in a definition of a fellow serv- 
ant, defining such term as a person engaged 
in the same general business with another, 
the words same general business” have ref- 
erence to the general business of the depart- 
ment of service in which the employé is en- 
Z and do not embrace business of every 


kind which may have some relation to the 
affairs of the employer, or even be necessary 
for their successful management. This con- 
struction must obtain, since, if any other 
were adopted, there would be no such thing 
as a separate department of service in the 
business of large corporations; for whatever 
would aid in the doing of any of the work 
would come under the designation of the 
“general business of the company.” Webb v. 
Denver & R. G. W. Ry. Co., 26 Pac. 981, T 
Utah, 363. 


SAME GRADE OF EMPLOYMENT. 


By the phrase “same grade of employ- 
ment,” within the meaning of Fellow Serv- 
ant Act, $ 2, providing that all persons who 
are engaged in the common service of cer- 
tain railway corporations and are working 
together at the same time and place, to a 
common purpose of same grade, neither of 
such ‘persons being intrusted by such cor- 
. porations with any superintendence or con- 
trol over their fellow employés, are fellow 
servants, is not meant that two employés 
must be engaged in work of equal dignity or 
receiving equal compensation. If neither 
has any superintendence or control over the 
other, or any authority to direct the other in 
the performance of any duty, they are in the 
same grade of employment. Thus a railroad 
hostler employed to take engines into a 
roundhouse, and a boiler washer engaged 
therein, neither having any control over the 
other, are in the same grade of employment. 
Missouri, K. & T. Ry. Co. of Texas v. Whita- 
ker, 33 S. W. 716, 11 Tex. Civ. App. 668. 


SAME GRANTOR. 


“Same grantor,” as used In reference to 
a recording act, not making void an unre- 
corded deed as against a purchaser under a 
title totally unconnected with that deed, but 
only as against purchasers under the same 


SAME INVENTION 


grantor, does not mean necessarily from the 
Same person; but deeds purporting to con- 
vey the same title, whether by the grantor, 
his heir, his heir’s grantee, or any other per- 
son in the devolution of the same line of ti- 
tle, are from the “same grantor.” Farmer 
v. Fisher, 46 Atl. 892, 893, 197, Pa. 114. 


SAME INVENTION. 


For a reissue to be valid as covering the 
“same invention“ as that in the original, 
within the meaning of Rev. St. § 4916 [U. 8. 
Comp. St. 1901, p. 3393], providing for a new 
patent for the same invention, it must be for 
the same invention as the original patent, as 
such invention appears from the specifica- 
tion and claims of such original. Carpenter 
Straw Sewing Mach. Co. v. Searle (U. S.) 52 
Fed. 809, 812 (citing Topliff v. Topliff, 145 U. 
S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658). 


SAME MANNER. 


The phrase “in the same manner” has a 
well-understood meaning in legislation, and 
that meaning is not one of restriction or lim- 
itation, but of procedure. It means by sim- 
ilar proceedings, so far as such proceedings 
are applicable to the subject-matter. Wild- 
er's S. S. Co. v. Low, 112 Fed. 161, 164, 50 C. 
C. A. 473 (citing Phillips v. Middlesex Coun- 
ty, 122 Mass. 258, 260). 


The words “in the same manner as if” 
and the words as if’? mean exactly the 
same. Suydam v. Voorhees, 43 Atl. 4, 6, 58 
N. J. Eq. 157. 


St. 1869, e. 378, authorizing the county 
commissioners to remove all dams on certain 
streams for the purpose of proper drainage 
in certain towns, and providing that dam- 
ages therefor shall be assessed “in the same 
manner” as in the laying out of highways, 
means by similar proceedings so far as such 
proceedings are applicable to the subject- 
matter. Phillips v. Middlesex County, 122 
Mass. 258, 260. 


A will in which the principal gift is to 
one for life, with remainder over, and devis- 
ing other property to another person, to take 
“in the same manner,” will generally be con- 
sidered to pass the property subject to the 
same limitations as those affecting the prin- 
cipal gift. McDonald v. Dunbar (Pa.) 12 Atl. 
553, 557. i 


“Same manner,” as used in Rev. St. art. 
672, providing that when any unorganized or 
disorganized county has been attached to 
another county, and desires to be organized 
or reorganized, a petition shall be presented 
to the commissioners’ court of the county to 
which such county is attached, and the court 
shall proceed without delay to the organiza- 
tion or reorganization of such county “in the 
same manner” as hereinbefore provided for 
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the organization of new counties, clearly 
shows that the intention of the Legislature 
was that such counties could only be organ- 
ized through an election, to be held at the 
time and in the manner prescribed by the 
sections relating to new counties, and that 
the word “manner” applies to the time at 
which the election must be held, as well as 
to places and the machinery provided for its 
ordering and conducting. The phrase “in 
the same manner” means by the same pro- 
ceedings, so far as applicable to the subject- 
matter. State v. Cook, 14 S. W. 996, 998, 78 
Tex. 406. 


Cr. Code, § 4883, providing that jurors 
summoned by a coroner are entitled to the 
same compensation allowed grand and petit 
jurors, to be “paid in the same manner,” 
means no more than that the compensation 
of the coroner’s jury must be paid from the 
county treasury, and does not render appli- 
cable to the members of a coroner’s jury all 
the terms of the statutory provisions touch- 
ing the compensation of grand and petit ju- 
rors. Hawkins v. Duncan, 15 South. 828, 
103 Ala. 398. 


The charter of a borough, providing that 
the assessor shall assess on the persons and 
property of the residents and the property 
of nonresidents within the said borough in 
the same manner” and within the same time 
as the assessors of townships are or may be 
by law required to assess the state and coun- 
ty taxes, “authorizes the assessment of the 
taxes raised in the borough, not only in the 
same manner as to form, but also as to the 
objects to be taxed, as taxes should after- 
wards be assessed in the townships, save 
only that whatever property was assessed 
should be assessed at its actual value.” 
Perkins v. Perkins, 24 N. J. Law (4 Zab.) 409, 
411. 


Section 35 of the school law of March 
20, 1865 (St. 186465, p. 419), providing that 
delinquent taxes for school purposes shall 
be recovered “in the same manner and with 
the same costs as delinquent state and coun- 
ty taxes,“ means not only that the forin of 
the action and mode of procedure shall be 
the same, but also that the state shall be the 
party. State v. First Nat. Bank, 4 Nev. 491. 


SAME OFFENSE. 


The provision of the Constitution that 
no person shall be subject for the “same of- 
fense“ to be twice put in jeopardy of limb or 
life is an ancient phrase known in the law, 
and such a clause may be considered as 
equivalent to a declaration of the common- 
law principle that no person shall be twice 
tried for the same offense. The application 
of the maxim in each particular case in 
which it is relied on as a bar to further pro- 
ceedings in a prosecution requires the con- 
sideration whether in fact the party plead- 


SAME OFFENSE 


ing has before been put in jeopardy, and 
whether it can be said to be for the same of- 
fense. Mr. Blackstone states it thus: “The 
pleas of a former acquittal and former con- 
viction must be upon a prosecution for the 
same identical act and crime.” It must 
therefore appear to depend on facts so com- 
bined and charged as to constitute the same 
legal offense or crime. It is obvious, there- 
fore, that there may be great similarity in 
the facts, where there is a substantial legal 
difference in the nature of the crimes; and, 
on the contrary, there may be considerable 
diversity of circumstances, where the legal 
character of the offense is the same. Where 
there is a diversity of circumstances, such as 
time and place, where time and place are 
not necessary ingredients in the crimes, still 
the offenses are to be regarded as the same. 
In considering the identity of the offense it 
must appear by the plea that the offense 
charged was the same in law and in fact, as 
is well expressed in East’s Crown Law, as 
drawn from the case of Rex v. Vandercomb, 
2 Leach, 816. These cases establish the 
principle that, unless the first indictment 
were such as the prisoner might have been 
convicted upon by proof of the facts contain- 
ed in the second indictment, an acquittal on 
the first indictment can be no bar to the sec- 
ond. Commonwealth v. Roby, 29 Mass. (12 
Pick.) 496, 502. 


In the fifth amendment to the United 
States Constitution, declaring that no one 
shall be twice put in jeopardy for the same 
offense, the phrase “same offense” means one 
which is the same botb in law and in fact. 
If an act is made an offense by the articles 
of war and also by the criminal law, the 
perpetrator is not exempt from indictment 
because he has been tried and acquitted by 
court-martial. The act is the same, but the 
offense is not. United States v. Cashiel (U. 
S.) 25 Fed. Cas. 318, 819. 


The term “same offense,” in Const. art. 
1, § 14, providing that no person for the 
same offense shall twice be put in jeopardy 
of life or liberty, does not signify the same 
offense eo nomine, but the same criminal! act 
or omission. Hirshfleld v. State, 11 Tex. App. 
207, 214. 


The words “same offense,” within the 
meaning of the fifth amendment of the Con- 
stitution of the United States, means one 
which is the same both in law and in fact. 
If an act is made an offense by the articles 
of war and also by the criminal law, the 
perpetrator is not exempt from indictment 
because he has been tried and acquitted by a 
court-martial. The act is the same, but the 
offense is not. United States v. Cashiel (U. 
S.) 25 Fed. Cas. 318, 319. 


The words “same offense,” as used in 
the Bill of Rights, providing that no person 
in any criminal case shall be “twice put in 
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jeopardy of life or liberty for the same of- 
fense,” has been construed to mean by some 
courts the same as a criminal act, while 
others have held the contrary. Where the 
criminal act is at the same time an offense 
against the laws of the state and those of 
the United States, the words “same offense” 
are properly interpreted otherwise than 
equivalent to the words “same criminal act.” 
Moundsville v. Fountain, 27 W. Va. 182, 195, 
197. 


A person is not in jeopardy twice for the 
Same offense where he is indicted on the 
charge of selling liquor to a minor and sub- 
sequently tried for a sale without a license: 
the proof necessary to convict of the offense 
charged in the second prosecution not being 
sufficient to convict in the first prosecution, 
though the offenses were committed by the 
Same act. State v. Gapen, 47 N. E. 25, 17 
Ind. App. 524. 


„Same offense,” as used in the consti- 
tutional provision that no person shall be 
twice put in jeopardy for the same offense, 
was said by Bishop to be “equivalent to the 
same criminal act.” People v. Stephens, 21 
Pac. 856, 857, 79 Cal. 428, 4 L. R. A. 845 (cit- 
ing 1 Bish. Cr. Law, § 1060). 


To entitle a party to the benefit of the 
constitutional provision that no person shall 
“be twice put in jeopardy for the same of- 
fense,” the second jeopardy must be for the 
same offense. The principle on which the 
numerous authorities quoted rest is that the 
charge of stealing goods, the property of A., 
is not the same offense with a charge of 
stealing goods, the property of B., and that 
the evidence essential to support one charge 
would necessarily destroy the other. State 
v. Williams, 12 South. 932, 933, 45 La. Ann. 
936. 


In the constitutional guaranty that no 
person, after being once acquitted by a jury, 
shal] again be put in jeopardy of his life for 
the same offense, the expression “same of- 
fense“ includes not only identity in the act 
constituting the offense, but apparently, also, 
identity in the form, nature, or effect of the 
prosecution, so that it is held in State v. 
Gustin, 53 S. W. 421, 422, 152 Mo. 108, that 
under Rev. St. § 3951, which provides that, 
when a defendant shall be acquitted or con- 
victed upon an indictment, he shail not 
thereafter be tried or convicted of a differ- 
ent degree of the same offense, nor for an 
attempt to commit the offense charged in the 
indictment, or any degree thereof, or any de- 
fense necessarily included therein, provided 
he could have been legally convicted of such 
a degree or offense, or attempt to commit the 
same, under the first indictment, the fact 
that defendant was convicted of an assault 
in a magistrate’s court under a municipal or- 
dinance, and fined, is not a bar to an indict 
ment for an assault with a felonious intent, 


SAME OFFENSE 


though the assault for which he was convict- 
ed under the ordinance was the same as the 
one referred to in the indictment 


“Same offense,” as used in the act of 
1852 relating to convictions for illegal sale 
of intoxicating liquor, and authorizing an 
increased punishment on a second conviction 
for the same offense, means “similar of- 
fense,” and not the identical offense for 
which the first conviction was had, and a 
conviction in the language of the statute will 
Stand. In re Dougherty, 27 Vt (1 Williams) 
325, 327. 


SAME PARTIES. 


“Same parties,” as used in a statute au- 
thorizing a second action of ejectment to be 
brought by the same parties, includes their 
heirs or assigns. Dishong v. Finkbiner (U. 
S.) 46 Fed. 12, 17 (citing Britton v. Thorn- 
ton, 112 U. S. 535, 5 Sup. Ct 291, 28 L. Ed. 
816). 


„Same parties,” as used in Code Civ. 
Proc. § 2034, providing that, where a deposi- 
tion has been once taken in an action, it may 
be read by either party in any other action 
between the same parties upon the same 
subject, includes successors in interest. 
Briggs v. Briggs, 22 Pac. 334, 335, 80 Cal. 
253. 


SAME PIECE OF WORK. 


The meaning of the term “same piece of 
work,” as used in Sayles’ Civ. St. art. 4560h, 
declaring that only persons in the same serv- 
ice of a railroad, doing the same character 
of work and working at the same piece of 
work, are fellow servants, is not at all clear. 
In the genera] sense, changing the rails upon 
the same part of a railroad track is the same 
piece of work. In a limited sense, the han- 
dling of rails and the driving of spikes are 
different pieces of work. When applied to 
the complicated constructions and repairs in- 
cident to the business of a railroad, terms 
more indefinite could hardly have been 
found. It was held that a section hand, re- 
turning from work to a toolhouse to place 
his tools therein, was not a fellow servant 
with other section men engaged in carrying 
tools to the toolhouse on a hand car, because 
working at the same piece of work, since he 
was carrying his tools without their aid. 
Long v. Chicago, R. I. & T. Ry. Co., 57 S. W. 
802, 804, 94 Tex. 53. 


SAME PUNISHMENT. 


The words “same punishment,” as used 
in Code, § 4488, declaring that an accessory 
shall receive and suffer the same punish- 
ment as would be inflicted on a person con- 
victed of having stolen goods, etc., may mean 
that the sentence of the principal in case of 
his conviction shall be the exact measure of 
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that pronounced upon the accessory; but the 
better construction probably is that the lat- 
ter shall not exceed what the former might 
have been, if the court had seen proper to in- 
flict the maximum of the law. Anderson v. 
State, 63 Ga. 675, 678. 


SAME RATE OF INTEREST. 


Within the meaning of a note which 
contained the stipulation “with interest from 
date at rate of 10 per cent. per annum,” and 
with the further stipulation that, if interest 
be not paid annually, it is to become princi- 
pal and bear the same rate of interest, refers 
to the contract rate of interest expressed on 
the face of the note; that is, 10 per cent. 
per annum. Vaughan v. Kennan, 38 Ark 
114, 117. 


SAME RIGHT. 


Under the employers’ liability act of 
Massachusetts (Acts 1887, c. 270), giving an 
employé the “same right” of compensation 
and remedies against his employer for negli- 
gence as if he had not been an employé, was 
a right to compensation and remedy for in- 
jury caused by the negligence of another, 
subject to be defeated if the injured person’s 
own negligence contributed to produce the 
injury. Griffin v. Overman Wheel Co. (U. 
S.) 61 Fed. 568, 573, 9 C. O. A. 542. 


In a statute providing that mutual debts 
between parties to an action, due at the time 
of action brought in the same right, may be 
the subject of set-off, the plain menning of 
the phrase “due in the same right” is that a 
debt due from A. alone shall discharge only 
a debt to A. alone, or that a debt of one 
character—i. e., whether several or joint, in- 
dividual or representative—shall discharge 
a debt of the like character and no other. 
Thus a joint debt cannot be set off against a 
several or individual one. Wingate v. Par- 
sons, 4 Del. Ch. 117, 122 (quoted and ap- 
proved in Greer v. Arlington Mills Mfg. Co., 
43 Atl. 609, 613, 1 Pennewill [Del.] 581). 


SAME STREET. 


“Same street,” as used in St. 1882, c. 
220, prohibiting the granting of a license to 
sell intoxicating liquors within 400, feet of a 
schoolhouse situated on the same street, will 
be construed to apply to all of the stated dis- 
tance on the same thoroughfare, though the 
two parts of the street bear different names. 
Commonwealth v. McDonald, 36 N. HE. 483, 
160 Mass. 528. 


“Same street,” as used in St. 1882, c. 
220, forbidding the licensing of a place for 
the sale of intoxicating Hquors on the same 
street with a schoolhouse, means on the 
same street on which the entrances of the 
schoolhouse are, and with which it is con- 
nected by the use of it as a schoolhouse, and 


SAME TIMB 


does not apply to a street which merely 
abuts on the side of a lot on which the 
schoolhouse stands. Commonwealth v. Jen- 
kins, 137 Mass. 572, 573. 


SAME TIME. 


Code, § 1966, imposes a penalty on any 
railroad which shall charge for transporta- 
tion of any freight over its road a greater 
sum than shall be charged at the same time 
by it for an equal quantity of the same class 
of freight transported in the same direction 
over any portion of the same railroad of 
equal distance. Held, that the phrase shall 
at the same time be charged” is used in the 
sense of the same period, or same occasion. 
Hines v. Wilmington & W. R. Co., 95 N. C. 
434, 444, 59 Am. Rep. 250. 


SAME VOYAGE, 


The phrase 'on the same voyage,” as 
used in Act March 3, 1851, § 4, providing 
that if any loss shall be suffered by several 
freighters or owners of goods, wares, and 
merchandise on the same voyage, and the 
whole value of the ship and her freight for 
the voyage shall not be sufficient to make 
compensation to each of them, the ship- 
owners are authorized to transfer their in- 
terest in the vessel for the benefit of such 
claimants to a trustee, etc, restricts the 
participation in the apportionment to the 
freighters for a single voyage, and not to 
permit the shipowners to bring into the com- 
pensation losses sustained on prior or other 
voyages. Wright v. Norwich & N. Y. Transp. 
Co. (U. 8.) 30 Fed. Cas. 685, 688. 


SAMPLE. 


See Sale by Sample.“ 
Sample or otherwise, see Otherwise.“ 


The word “sample,” both in its legal 
and popular acceptation, means that which 
is taken out of a large quantity as a fair rep- 
resentation of the whole; a part shown as a 
specimen. Webber v. Commonwealth (Va.) 
33 Grat. 898, 904; Brantley v. Thomas, 22 
Tex. 270, 273, 73 Am. Dec. 264; Whittaker 
v. Hueske, 29 Tex. 355, 358. 


“The fair import of the exhibition of a 
sample is that the article supposed to be sold 
is like that which is shown as a parcel of the 
article. It is intended to save the purchaser 
the trouble of examining the whole quantity. 
It certainly means as much as this: ‘The 
thing I offer to sell is of the same kind and 
essentially of the same quality as the speci- 
men I give you.’ I do not know that it would 
be going too far to say that it amounts to a 
declaration that it is equally sound and 
good.” Bradford v. Manly, 13 Mass. 138, 
143, 7 Am. Dec. 122. 
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SAMPLE MERCHANT. 


A “sample merchant,” within the mean- 
ing of Acts 1881-82, pp. 511, 513, is one who 
sells or offers to sell any description of goods, 
wares, or merchandise by sample, card, de- 
scription, or other representation, verbal or 
otherwise, or who acts as agent for the sale 
or collection of orders by sample or descrip- 
tive list. White v. Commonwealth, 78 Va. 
484, 485. 


SAMPLE ROOM. 


“Sample room,” as used in an Indictment 
charging a person with breaking and enter- 
ing a sample room in a hotel, cannot be af- 
firmed from its mere designation to be a 
shop, store, warehouse, or other building, 
structure, or inclosure in which goods, mer- 
chandise, or valuable things are kept for use, 
sale, or deposit, within Cr. Code, § 3786, de- 
fining burglary. Thomas v. State, 12 South. 
409, 410, 97 Ala. 8, 


SANCTION. 


The word “sanction” conveys the {dea 
of sacredness or of authority, and hence, as 
used in an instruction that any dying decla- 
ration is given all the sanction of evidence 
which the law can give to evidence, the 
word will be construed to mean “weight,” 
rendering the instruction erroneous, since 
such declaration is not entitled to as much 
weight as though the declarant had stated 
the same facts on the trial, and opportunity 
had been given to cross-examine him and to 
observe his demeanor. People v. Kraft, 43 N. 
E. 80, 81, 148 N. Y. 631. 


The sanction of an oath is a belief that 
the Supreme Being will punish falsehood; 
and whether that punishment is administered 
by remorse of conscience or in any other 
mode in this world, or is reserved for tue 
future state of being, cannot affect the ques- 
tion, as the sum of the matter is a belief 
that God is the avenger of falsehood. Block- 
er v. Burness, 2 Ala. 354-356, 


SANCTIONING RIGHT. 


Where a master wrongfully discharges 
a servant from his service under a contract 
for a definite period, a new right accrues in 
favor of the servant against the master, 
which right is one to recover damages for 
the breach of the contract. This right is 
called by some authors a “sanctioning right.” 
Tiffin Glass Co, v. Stoehr, 54 Ohio St. 157, 
164, 43 N. HE. 279. 


SAND. 


Where a deed conveyed all the fisbing 
rights and “rights to the sand and to all use 


SAND 6327 SANITARY 
ful things that may drift upon the beach,” ı Mass. (9 Metec.) 93, 43 Am. Dec. 373, to be 
and also contained a description of the land “a voluntary agent acting on motives, and 
that constituted the beach and words of in- must be presumed to contemplate and intend 
heritance, the word “sand” in the deed the necessary, natural, and probable conse- 
should be construed as equivalent to “land.” | quences of his own acts.” If, therefore, one 
Spinney v. Marr, 41 Me. 352, 353. voluntarily or willfuliy does an act which 
i 8 a direct tendency to destroy another's 
The meaning of the words “sand and ie, the necessary and natural conclusion 
gravel,” in a deed from a town reserving the from the act is that he intended so to de- 
right to enter on the land and take sand and stroy such person's life. State v. Hays, 23 
gravel for the purpose of making and repair- Mo. 287. 326. 
ing highways, is to be determined by evi-| : 
| A person of sound mind, within the 


dence to prove the meaning of the words as = 
generally understood in such locality. Brown Meaning of the statute authorizing persons 


v. Brown, 49 Mass. (8 Mete.) 573, 576. 


SAND BAR. 
A description of the land in a bill to re- 


move a cloud on title as a sand bar, a piece 


of ground, ete., is suthcient to include the 
term “island.” 
I. R. Co., 48 N. W. 569, 572, 85 Mich. 246, 24 
Am. St. Rep. 84. 


SAND BLAST. 


A sand blast is one prepared by partially 
filling an opening or crevice in the rock with 
powder, laying a fuse, and filling in with 
sand and slate rubbish. Stephens v. Martins, 
(Pa.) 17 Atl. 242, 243, 1 Monag. 376, 380. 


SAND PACKING. 


A term in use among people engaged in 
raising cotton, preparing it for market, and 
selling and purchasing it, indicating the 
fraudulent packing or baling of cotton by 
the placing of sand or other worthless for- 
eign substance in the bales. Daniel v. State, 
61 Ala. 4, 8. 


SANE. 


See “Nonsane.” 


“Sanus” means whole, sound, in a 
healthful state, and is applicable equally to 
the mind and to the body. Den v. Vancleve, 
5 N. J. Law (2 Southard) 589, 661. 


If a defendant in a prosecution for hom- 
icide, at the time of the homicide had suffi- 
clent mind to know right from wrong and 
to understand the nature and quality of the 
act he was committing, he was sane in the 
law. Eckert v. State, 89 N. W. 826, 827, 114 
Wis. 160. 


The term “sane” can hardly be used to 
characterize one, while sober, who has gone 
so far in drink as to bring on the stages of 
delirium tremens or mania potu. Menkins v. 
Lightner, 18 III. (8 Peck) 282, 284. 


A “sane man” is defined by Chief Jus- 
tice Shaw, in Commonwealth y. York, 50 
7 Wos. & P.—31 


Butler v. Grand Rapids & 
ing his will, or any part of it. it will be suffi- 


of sound mind to make wills, is a person who 
has a sane mind. “Sanity” means health, 
and therefore a sane mind is a healthy mind. 
When a mind not imbecile acts healthy, it 
may be called sound. But if a testator acts 
under a delusion which is the result of a 
disordered mind amounting to insanity, and 
this delusion influences the testator in mak- 


cient to avoid it on the ground of want of a 
sound mind when he made it. Robinson v. 
Adams, 62 Me. 369, 398, 16 Am. Rep. 473. 


SANE MEMORY. 


To be of the “sane memory” required 
in order to warrant testator in making a will, 
he must have been of mental capacity to re- 
ceive and recognize external facts and things 
in the manner of men in general: i. e., 
through the medium of his senses. This iz 
the first faculty or operation of the mind 
required by law. Secondly, he must also be 
able to retain in mind the facts and things 
so perceived and recognized, whether for a 
longer or shorter time, so that he may con- 
ceive of them and reflect upon their import. 
without confounding them with mere imag- 
inations or hallucinations, or the specula- 
tions of other men. Farr v. Thompson (8. 
C.) 1 Speers, 93, 105. 


SANE OR INSANE. 


See “Suicide, Sane or Insane.” 


SANITARY. 


“Sanitary,” as used in the title of Act 
March 31, 1891, entitled An act to provide 
for the formation of sanitary districts,” and 
conferring certain powers on such districts, 
will not include the regulation of intoxicat- 
ing liquors, so that a section of the act grant- 
ing commissioners of the district power to 
regulnte sales of intoxicating liquors is un- 
constitutional, as not being expressed in its 
title. In re Werner, 62 Pac. 97, 99, 129 Cal. 
567. 


In Laws 1891, c. 401, providing for lay- 
ing out of ditches, drains, and levees across 
the land of others for agricultural, sanitary, 
or mining purposes, the term “sanitary pur- 
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poses” comprehends and imports the idea Every man is presumed to be sane, and 


of public health. The word “sanitary” is 
one of purely abstract meaning. It is utter- 
lv devoid of any suggestion of numbers, or 
of public or private relation. For such pur- 
pose it is strictly neutral and impartial. 
Without some qualifying word, it is inopera- 


to possess a suflicient degree of reason to be 
responsible for his crime; and to establish 
insanity as a defense it must be proved that 
at the time of committing the offense defend- 
ant was laboring under such a defect of rea- 
son, from disease of the mind, as not to 


tive to designate the purpose as a public one. know the nature and quality of the act he 
or as in the interest of the public health, and was doing, or, if he did know it, such as not 


hence the statute authorizing the taking of 
Jand for such purpose is unconstitutional. 
Johnson v. Schmidt, 63 N. W. 288, 289, 90 
Wis. 301, 


The word “sanitary,” in a city charter 


to know he was doing wrong. 


It is not necessary that the defense of 
insanity be established beyond a reasonable 
doubt. It is sufficient if the jury is reason- 
ably satisfied by the weight or preponder- 


providing that the assembly can authorize, ance of the evidence that the accused was in- 
the construction of sewers in sewer districts Sane at the time of the commission of the 


when the board of public improvements shall act. State v. Klinger, 43 Mo. 127, 132. 


recommend it as necessary for sanitary or 
other purposes. embraces everything per— 
taining to the health of the inhabitants. Ey- 
erman v. Blaksley, 78 Mo. 145, 151. 


SANITARY DISTRICT. 


As municipal corporation, see “Munici- 
pal Corporation.” 


SANITY. 


The word “sanity,” which we generally 


use to express soundness of mind, is nothing 


more or less than “sanitas,’ which means 


health, soundness of body, mind, wit, and 


memory, with an English termination, which 
is here used with reference to a bodily in- 
firmity, and which has acquired that limited 
sense, in our language, from use alone. Pi- 
per v. Stinson (S. C.) 3 McCord,. 251, 254; Ho- 
gan v. Bowlware, Id. 


“Sanity” is the presence of reason, 
thought, and comprehension. Somers v. 
Pumphrey, 24 Ind. 231, 245. 


“Sanity,” when used as a test of crim- 
inal responsibility, is the ability of a person 
to distinguish between right and wrong in 
reference to the act which he is about to 
commit. The true test is not, as sometimes 


laid down, the capacity merely to distinguish | P 


between the rightfulness and wrongfulness 
of the act committed, but there must also be 
sufficient will power to choose whether he 
Shall do or refrain from doing it. 


Sanity being the normal and usual con- 
dition of the mind, the law presuines that 
every individual is in that state. Walker v. 
People, 1 N. Y. Cr. R. 7, 17 (citing Brother- 
ton v. People, 75 N. Y. 159, 162). 


SARSAPARILLA. 


“Sarsaparilla” means a root, or its ex- 
tract, and iron,“ as used in connection with 
the word “sarsaparilla,” must mean a solu- 
tion of the metal fron, so that the words 
“sarsaparilla and fron” are descriptive of the 
article, and cannot be appropriated as a 
trade-mark. Schmidt v. Brieg, 35 Pac. 623, 
625, 100 Cal. 672, 22 L. R. A. 790. 


SATISFACTION—SATISFY. 


See “Entirely Satisfied’; “Fully Satis- 
fied”; “Legally Satisfied”; Not Satis- 
fed”; “Reasonably Satisfied’; Thor- 
oughly Satisfied’; “Well Satistied”; 
“Entire Satisfaction“; “Means of Sat- 
isfaction”; “Reasonable Satisfaction.“ 

Accord and satisfaction, see “Accord and 
Satisfaction.” 


The phrase “become satisfied,” as used in 
a statute providing that, if the board of coun- 


ty commissioners become satisfied that a pro- 


osed drain is a public utility, they shall ap- 
point appraisers, who shall assess lands af- 
fected, ete., means that if the county board 
is convinced, or if the board finds, that the 


It ia a work contemplated is a public utility, they 


shall appoint appraisers. The statute does 


state of mind in which the criininal is capa- | for discreti but i 
ble of the perception of consciousness of not TTT oe 


right and wrong as applied to the act he is 4 judicial] duty on the county board to hear 
about to commit, and the ability through that and determine the question of the public 
consciousness to choose by an effort of the utility of the contemplated work. Bryan v. 
will whether he will do the deed which he Moore, 81 Ind. 9, 12. 

knows to be wrong; that is, it is a knowl- Acceptance by the creditor of the con- 
edge of the rightfulness or wrongfulness of: sideration of an accord extinguishes the ob- 
the contemplated action and the power to ligation, and is called “satisfaction.” Civ. 
decide against doing a wrongful deed. State Code Cal. 1903, § 1523; Civ. Code Mont. 1895. 
v. Reidell, 14 Atl. 550, 552, 9 Houst. (Del.) § 2062; Rev. Codes N. D. 1899, § 3826; Civ. 
470. | Code S. D. 1903, § 1179. 
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A “satisfaction,” in its legal significance, satisfactory to him, or he is not required to 
4s the performance of the terins of an accord, pay. It is not enough that he ought to be 
and if such terms require a payment of mon- | satisfied with the article. He must be satis- 
ey, then that such payment has been made. | fied, or he is not bound to accept it. Such a 
Harrison v. Henderson, 72 Pac. 875, 876, 67 | contract may be unwise, but of its wisdom 
Kan. 194, 62 L. R. A. 760. the party so construing is to be his own 
judge, and if he deliberately enters into such 
Cause of action. an agreement he must abide by it.” Silsby 
The term “satisfaction,” when applied Mfg. Co. v. Town of Chico (U. S.) 24 Fed. 893, 

to the satisfaction of a cause of action, dif- 84 

fers from a release, in that the former is a The cases where the parties provide that 
bar to further proceedings on the same cause the promisor is to be satisfied, or to that ef- 
of action, while a release may be given, | fect, are of two classes; and whether the par- 
though no part of the damage has been paid. | ticular case at any time falls within the one 
Thus a technical release given to one joint or the other must depend on the special cir- 
tort-feasor will not release other joint tort- | cumstances, and the question must be one of 
feasors. Miller v. Beck, 79 N. W. 344, 346, construction. In the one class the right of 
108 Iowa, 575. decision is completely reserved to the prom- 
isor, and without being liable to disclose rea- 
sons or account for his course, and all right 
A plea of an insurance company to a dec | to inquire into the grounds of his action and 
laration by a party for insurance (the amount overhaul his determination is absolutely ex- 
of the claim having been fixed by arbitrators) cluded from the promisee and from ali tri- 
that a tender of the amount bad been made bunals. It is suflicient for the result that he 
“in satisfaction” of plaintiff's claim means Wills it. The law regards the parties as com- 
simply that the full amount of the award Petent to contract in that manner, and, if the 
was tendered. It does not import a condi- facts are sufficient to show that they did so, 
tion attached to the tender. Hall v. Norwalk | their stipulation is the law of the case. The 
Fire Ins. Co., 17 Atl. 356, 357, 57 Conn. 105. promise is excluded from setting up any 


Claim or debt. 


“Satisfaction” means that which satis- 
fies; compensation; indemnification; reward; 
remuneration; requital; amends; atonement; 
recompense; payment of a legal debt or de- 
mand; the discharging or canceling of a 
mortgage by paying the amount of it. Thus, 
a debt is discharged and the debtor released 
when the creditor has received something 
from the debtor which satisties him. It may 
be money or its equivalent. It may consist 
of offsetting mutual demands or wiping out 
mutual disputed claims by mutual conces- 
sions, in which event no money is required 
to pass from one to the other. Rivers v. 
Blom, 63 S. W. 812, 813, 163 Mo. 442. 


There are two kinds of satisfaction of a 
debt—actual and legal; actual where pay- 
ment in money or its equivalent is made of 
the debt, and legal where by some act done 
by the party, or from lapse of time, the law 
presumes payment. Mazyck v. Coil (S. C.) 3 
Rich. Law, 235, 236. 


Contracts. 


In a contract of sale of machinery, 
wherein persons agree to buy if they are sat- 
isfied with its soundness, the word “satis- 
fied” gives the purchasers the right to de 
clare arbitrarily that they are not satisfied, 
whether or not they ought to have been so. 
Gray v. Central R. Co. of New Jersey (N. Y.) 
11 Hun, 70, 74. 


“The authorities are abundant to the ef- 
fect that a contract containing a provision 
that an article to be made and delivered shall 
be sutisfactory to the purchuser, it must be 
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claim for remuneration, and is likewise de- 
barred from questioning the grounds of de- 
cision on the part of the promisor, or the 
fitness or propriety of the decision itself. 
The cases of this class are generally such as 
involve the feelings, taste, or sensibility of 
the promisor, and not those gross considera- 
tions of operative fitness or mechanical util- 
ity which are capable of being seen and ap- 
preciated by others. But this is not always 
so. It sometimes happens that the right is 
fully reserved, where it is the chief ground, 
if not the only one, that the party is deter- 
mined to preserve an unqualified option, and 
is not willing to leave his freedom of choice 
exposed to any contention or subject to any 
contingency. He is resolved to permit no 
right in any one else to judge for him, or to 
pass on the wisdom or unwisdom, tbe justice 
or injustice, of his action. Such is his will. 
He will not enter into any bargain, except 
upon the condition of reserving the power to 
do what others might regard as unreason- 
able. In the other class, the promisor is sup- . 
posed to undertake that he will act reason- 
ably and fairly, and found his determination 
on grounds which are just and sensible; and 
from thence springs a necessary implication 
that his decision, in point of correctness ana 
the adequacy of the grounds of it, is open to 
consideration, and subject to the judgment 
of judicial triors. Under these principles it 
was held that where a contract for the sale 
of a machine was entered into with great 
reluctance by the vendee on the solicitation 
of the vendor’s agent, and it appeared that 
the vendee would not enter into the agree 
ment until the warranty of satisfaction had 
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been inserted therein, the jury were justified; thus deliberately enter into an agreement 
in finding that the vendee had reserved the! which violates no rule of public policy, and 
absolute right to reject the machine. Wood | which is free from taint of fraud or mistake, 
Reaper & Mowing Mach. Co. v. Smith, 15 N. there is no hardship whatever in holding 
W. 906, 908, 50 Mich. 565, 45 Am. Rep. 57. them bound by it. Artists or third parties 
might consider the portrait an excellent one, 
but yet it might prove very unsatisfactory tu 
the person who ordered it, although such per- 
son might be unable to point out with clear- 
ness or certainty the defects or objections; 
and if the person giving the order stipulates 
that the portrait, when finished, must be sat- 
'isfactory to him, or else he will not accept 
it, and this is agreed to, he may insist upon 
his right as given him by the contract.“ Gib- 
not undertake to say for the party that he son v. Cranage, 39 Mich. 49, 50, 33 Am. Rep. 


must be satisfied, and has no right to be dis- 351. 

satisfied with living in this family; for the Where by a contract brick are to be made 
party, by the express terms of his contract, of certain kind and character, to the satis- 
has made his own feelings the sole judge of faction of the general superintendent of a 
the matter. Contentment and satisfaction company, or his authorized representative, 
with a man’s position in a particular family , the right of rejection by the superintendent 
is a matter which the law will not assume was absolute, and his reasons cannot be in- 
to determine for him; neither will it do the vestigated, if in good faith; that is, not 
converse, and say he had no cause to be dis- fraudulent. Barrett v. Raleigh Coal & Coke 
contented and dissatisfied, and therefore he Co., 41 S. E. 220, 221, 51 W. Va. 416, 90 Am. 
cannot be regarded as dissatisfied. The St. Rep. 802. 

agreeableness or disagreeableness of the so- 
ciety and state of things about him in the 
family are left to his own tastes and feelings 
to determine. If the defendant is right in the 
construction which he puts upon this clause 
of the contract, and we are to hold that the 
plaintiff had no right to quit without good 
cause, arising from a neglect of the defend- 


Where a son agreed to support and main- 
tain his father, and covenanted that, if at any 
time the father should become dissatisfied 
with living with him, the son would pay the 
charges for the father's board and necessary 
expenses, the father had the right to quit the 
son’s family whenever he became dissatisfied, 
and was not obliged to show any good excuse 
for leaving. In reaching this conclusion the 
court said: “It is a case where the law will 


A contract of employment, providing that 
the work performed would be to the satisfac- 
tion of the employer, means that the employ- 
er is to be the judge; and the question of the 
reasonableness of the judgment is not open 
to contention, and does not mean that the 
employé will be entitled to recover if he was 


ant to perform his duties under the contract, N T 5 1115 rail v. Buhl. 54 
+ „ œ then the clause of the contract is l ce : 

wholly superfluous, and is devested of all A contract to let a certain person have a 
meaning and legal effect; for, if the defend- | binder, providing that it shall “give satisfac 
ant has not performed his duty toward the tion,“ and, if not, the latter was to pay for 
plaintiff under the covenant, then the plain- the use, should not be construed to mean 
tiff would be justified in leaving, were there merely that it should be a good machine and 
no such clause in the contract.” Hart v. do good, reasonable work, which would be 
Hart (N. Y.) 22 Barb. 606, 610. satisfactory to reasonable men using machin- 
ery, but that the person te whom it was let 
had an option to accept or reject it, according 
as it gave him satisfaction or not, according 
to his own judgment. Plano Mfg. Co. v. El- 
Is, 35 N. W. 841, 843, 68 Mich. 101. 


Where one contracted to purchase cer- 
tain land, if on investigation he “should be 
satisfied with the title,” such language meant 
that he was given the power to determine 
whether he would purchase or not, so long 


Plaintiff agreed to make and deliver to 
defendant a suit of clothes, which were to be 
made to defendant's satisfaction. It was 
held that defendant had the absolute right to 
refuse the suit, if he was not satisfied with 
it, and his reasons for so refusing could not 
be required of him. Brown v. Foster, 113 

Mass. 136, 139, 18 Am. Rep. 463. 


Defendant engaged plaintiff to make a 
portrait of his daughter, under an agree: 
ment that he was not to be compelled to pay as his objection to the title pan not Urea 
for it unless it was satisfactory to him. It sonable. Taylor v. Williams, 45 Mo. 80, 81. 
was held that defendant had the right to re- Defendant requested plaintiff to deliver 
fuse the picture on the ground that it was bim certain pans, for which he agreed to pay, 
not satisfactory, without giving any reasons “if satisfied” with them. In construing this 
why he was dissatisfied with it. The court phrase the Supreme Court of Vermont said: 
said in this regard: “It may be that the pic- | “We think the ruling of the court that the 
ture was an excellent one, and that the de- | defendant had no right to say arbitrarily and 
fendant ought to have been satisfied with it without cause that he was dissatistied, and 
and accepted it; but under the agreement the would not pay for the pans, was sensible and 
. efendant was the one person who had the sound. The pans were made with appliances 
eight to decide this question, Where parties to graduate the temperature of the milk by 
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running water, and in that consisted their 
excellence. Without these, they were like 
other pans, save their greater capacity. All 
this the defendant well knew. If a man or- 
ders a garment made of given material and 
fashion, and promises to pay if satisfied, he 
cannot say that the garment in material and 
manufacture is according to the order, and 
yet refuse to test the fit or pay for it. He 
must act honestly, and in accordance with the 
reasonable expectations of the seller, as im- 
plied from the contract, its subject-matter, 
and surrounding circumstances. His dissat- 
isfaction must be actual, not feigned. Dag- 
gett v. Johnson, 49 Vt. 345, 348. 


“Satisfaction,” as used in a contract pro- 
riding that work shall be done to the satis- 
faction of the architect, means a legal satis- 
faction; and though an architect capricious- 
ly and willfully refuse to be satisfied, if the 
work has been performed substantially in 
compliance with the contract, the law will 
bold the architect to be satisfied. Pollock v. 
Pennsylvania Iron Works Co., 34 N. T. Supp. 
1%, 130, 13 Misc. Rep. 194 (citing Hopper v. 
Cutting, 13 N. Y. Supp. 820; Byron v. Bell, 
10 N. Y. Supp. 693, 16 Daly, 198; Highton 
v. Dessau, 19 N. X. Supp. 395; McCarthy v. 
Gallagher, 4 Mise. Rep. 188, 23 N. Y. Supp. 
iI: Duplex Safety Boiler Co. v. Garden, 
101 N. X. 387, 4 N. E. 749, 54 Am. Rep. 709; 
Nolan v. Whitney, 88 N. X. 648; Bowery Nat. 
Bank v. City of New York, 63 N. Y. 336; 
Doll v. Noble, 116 N. Y. 230, 22 N. E. 406, 5 
L. R. A. 554. 15 Am. St. Rep. 398). 


Where a party took an organ, agreeing 
to keep and pay for it, if satisfied, such con- 
tract merely meant that he was bound to act 
honestly and to give the instrument a fair 
trial, and he was not bound to be satisfied 
becnuse he had no ground to be dissatisfied. 
McClure v. Briggs, 58 Vt. 82, 87. 2 Atl. 583, 
50 Am. Rep. 557. 


An agreement by which the plaintiffs 
Were to execute a bond to defendants “to 
their satisfaction” meant that if, in the exer- 
cise of their judgment, acting on the best in- 
formation conveniently within their reach, 
the defendants in good faith concluded that 
the bond was not sufficient, plaintiffs were 
bound by their action. Harris v. Miller (U. 
8.) 11 Fed. 118, 122. 


Defendant purchased an evaporator from 
Plaintiff on trial, agreeing to pay for it if he 
liked it; the plaintiff to take it back if he did 
not like it. The court said: “The trial upon 


Which the defendant took the evaporator was | 


to be had for the purpose of ascertaining 
Whether defendant liked it or not, and not 
for the purpose of ascertaining whether it 
Was equal to plaintiff’s recommendations of 
it or not. The trial was to be had solely 
With reference to the defendant’s wishes in 
respect to the machine for such - uses as he 
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reference to any usefulness of it for other 
persons. To this trial the defendant was 
bound to bring honesty of purpose. Any- 
thing short of that would not determine his 
wishes fairly, but only his willful caprice or 
his dishonorable design. To it he was not 
bound to bring any more capacity of judg- 
ment than he had; for he was only to ascer- 
tain his own wishes, and these could be meas- 
ured by no judgment or capacity but his own. 
He was not to determine what would be the 
wishes of ordinary persons under like cir- 
cumstances, and therefore was not bound to 
use the care and skill of ordinary persons in 
making the determination. Hartford Sor- 
ghum Mfg. Co. v. Brush, 43 Vt. 528, 532. 


A contract for the construction of a book 
case of a particular description in a good, 
strong, and workmanlike manner, to the sat- 
isfaction” of the purchaser, was not satisfied 
by the construction of a book case of a kind 
described and in the workmanlike manner 
required, merely, unless the person specified 
was satisfied. McCarren v. McNulty, 73 
Mass. (7 Gray) 139, 141. 


“Satisfaction,” as used in a contract pro- 
viding that a building shall be completed to 
the acceptance of the architect and the sat- 
isfaction of the owner, has no reference to 
the quality of the workmanship or materials, 
and as to these, in the absence of proof of 
fraud or unfair dealing on the part of the 
architect, his acceptance of the work as sat- 
isfactory binds the owner. Tetz v. Butter- 
field, 11 N. W. 531, 54 Wis. 242, 41 Am. Rep. 
29. 


Where a contract is required to be done 
to the satisfaction of one of the parties, the 
meaning of the word “satisfaction” neces- 
sarily is that it must be done in a manner 
satisfactory to the mind of a reasonable 
man. Union League Club v. Blymyer Ice 
Mach. Co., 68 N. E. 409, 413, 204 III. 117. 


Demand against testator. 


A legacy is presumed to be a satisfaction 
of a demand against the testator. This is 
the rule where there are no circumstances 
in the case, or on the face of the testator's 
will, showing a different intention. Where 
a testator directed his executors to pay all 
his debts, where a legacy is payable when 
the legatee arrives at age, and where the 
debt due from the testator to the legatee is 
in a measure unliquidated, the legacy is no 
satisfaction of the debt. Van Riper v. Van 
Riper, 2 N. J. Eq. (1 H. W. Green) 1, 3. 


In equity. 


“Satisfaction” may be defined, in equity, 
to be a donation of a thing with the inten- 
tion, express or implied, that it is to be an 
extinguishment of some existing right or 
claim of the donee. It usually arises in a 


might find he could make of it, and not with court of equity, as a matter of presumption, 
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where a man, being under an obligation to; than a preponderance of the evidence. Kelch 
do an act, as to pay money, does that by v. State, 45 N. E. 6, 8, 55 Ohio St. 146, 39 L. 
will which is capable of being considered as R. A. 737, 60 Am. St. Rep. 680. 


a performance or satisfaction of it; the thing “Satisfy” ordinarily signifies something 
performed being ejusdem generis with that, are 5 belief founded on a preponder- 
Which he has engaged to perform. Under ance of evidence, and hence its use, in an 
such circumstances, and in the absence of ; instruction that the jury should be satisfied 
all countervailing circumstances, the ordi- from-all the facta anal circu iatiiiees “allow i 
* bary presumption in courts of equity is that in evidence, ig erroneous. Rosenbaum Bros. 


the testator has done the act in satisfaction ó 9 
of bis obligation. Green v. Green, 49 Ind. 7 908, SPA, U0 Owe S93: 


417, 423 (citing Story, Eq. Jur. § 1099; 1 Pow. “Satisfied,” as used in an instruction in 
Dev. 433, note 4; Rop. Leg. 1028; Blandy v. a civil suit requiring that the jury be satis- 
Widmore, 1 P. Wms. 324, note; Chancey’s fied with the evidence of ownership of the 
Case, 1 P. Wms. 408, note; 2 Redf. Wills, property in controversy, is not of broader 
185, note; Eaton v. Benton IN. X.] 2 Hill, meaning, as demanding the mental concur- 


576). rence of the jury, than the phrase “prepon- 

derance of the evidence,“ and hence is not 

Evidence. error as so used. Edwards v. Stewart, 44 S. 
“Satisfied,” as used in an instruction di-] W. 326, 328, 141 Mo. 562. 

recting the jury to return a certain finding, “Satisfaction,” as used in an instruction 


“if from a preponderance of all the evidence 
you are sitistied” that certain facts existed, discretion such F ued ae 
meant the same as “tind” or “believe.” Cal isfaction to them of the justness of a claim, 
lan v. Hanson, 53 N. W. 282, 283, 86 Iowa, should be understood in the sense given in 
420. Worcester’s fourth detinition: ‘To release 
“Satisfy,” as used in an instruction that from suspense, doubt, or uncertainty; the 
the burden of proof was upon defendants to sense of certainty; conviction.” To satisfy 
satisfy the jury by a preponderance of the is “to free from doubt, perplexity, or sus- 
testimony, etc., is used as synonymous with | pense; to set the mind at rest; to convince.” 
“believe,” and hence is not error. Sams Au- One of the synonyms is to convince the un- 
tomatic Car Coupler Co. v. League, 54 Pac. derstanding. While one person will be sat- 
642, 644, 25 Colo. 129. isfied of the truth of a matter upon a mere 
scintilla of evidence, and another require 
In order to be satisfied, one must be that all doubt be removed before it is shown 
reasonably certain; and hence an instruction | to be true to his satisfaction, it cannot be 

that if the jury were satisfied from the evi- 


said that one is satisfied—that his under- 
dence, etc., is not error. Kenyon v. City of standing is convinced—of the truth of the 
Mondovi, 73 N. W. 314, 315, 98 Wis. 50. 


matter in respect of which he entertains a 
“Satisfied,” as used in a statement that 


reasonable doubt. Rolfe v. Rich, 35 N. E. 
one party to a cause must satisfy the jury 352, 353, 149 III. 436. 

of the existence of a certain material fact, A “full satisfaction” of the guilt of the 
means to relleve of all uncertainty or doubt. 


defendant in a criminal case is not the equiv- 
Torrey v. Burney, 21 South. 348, 351, 113 alent of belief beyond a reasonable doubt. 


—— en 


Ala. 496. Williams v. State, 19 South. 826, 73 Miss. 
“Satisfied,” as used in an instruction in 820.. 
an action against a railroad company for „To satisfy the mind, we think the evi- 


injuries caused by a collision, stating that dence must be such as to remove all reason- 
the circumstances justified an inference of able doubt. The general definition of the 
negligence, and that the jury should find in word, as given in Webster’s Dictionary, is 
favor of the plaintiff, unless defendant's tes- | ‘to fill up the measure of a want of a person 
timony satisfied their minds to the contrary, | or thing,’ and, more specifically, ‘to free from 
cannot be construed as importing merely that doubt, suspense, or uncertainty; to give as- 
the defendant should overcome such infer- surance to; to set at rest the mind; to con- 
ence by a preponderance of the evidence, as vince.” Foley v. State, 72 Pac. 627, 629, 11 
the word indicates more than such degree of , Wyo. 464. 
proof. Hence the instruction should be con- a ji 8 
sidered erroneous, Cleveland: Os ich SE | verdi dun dre wien dr mer u w n. 
301 Co. v. Best, 48 N. E. GSH O87, 169 kl fact of suicide, if it existed, was with the 
defendant, and this it must establish to the 
The word “satisfy,” when used in the satisfaction of the jury by a preponderance 
sense of satisfying a body of men of the of evidence, differs from the word “satisfied” 
truth of a disputed fact, means to free the in the general sense, as expressing entirely 
mind from doubt regarding such fact; to Set; different conditions of mind; the word “sat- 
it at rest. The word implies much more isfied’’ alone being a much stronger one, and 
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signifying to settle certainly, or fix perma- 
nently what was before uncertain, doubtful, 
or disputed. Cox v. Royal Tribe of Joseph, 
71 Pac. 73, 77, 42 Or. 365, 60 L. R. A. 620, 95 
Am. St. Rep. 752. 


Execution. 


Though it is said that the single word 
“Satisfied.” indorsed upon an execution and 
signed by the officer, should be construed as 
meaning that the officer bas made the en- 
tire amount of the execution, yet where the 
word “satisfied” is embraced in the return, 
but the whole return, taken together, clearly 
precluded the idea that the oflicer had made 
any part of the execution, the use of the word 
“satisfied” alone will not raise a presumption 
that any part of the execution has been 
made. Aultman v. McGrady, 12 N. W. 233, 
234, 58 Iowa, 118. 


“Satisfied,” written on an execution, is 
equivocal, because it does not show in what 
manner it has been satisfied. Sims v. Camp- 
bell (S. C.) 1 McCord, Eq. 53, 55, 21 Am. Dec. 
595. 


Fine and costs. 


Pen. Code 1895, § 2224, permitted the 
court, in every case where a defendant, on 
conviction of crime, was adjudged to pay a 
fine, to also imprison him “until the fine and 
costs were satisfied.“ not exceeding one day 
for every $2 of the fine and costs. Laws 
1901, p. 167, § 2, provided for the punishment, 
on conviction of gambling, by a fine and im- 
prisonment until the fine and costs were 
paid.” Held, that the word “paid,” in the 
latter act, was synonymous with the word 
“satisfied,” as used in the general act, and 
hence a person convicted of gambling could 
be imprisoned not to exceed one day for 
every $2 of the fine and costs. State v. 
Towner, 67 Pac. 1004, 26 Mont. 339. 


Injury. 

“Satisfaction,” as used in a charge that 
any injury done to the reputation for chas- 
tity by the publication of false and libelous 
charges ought to be compensated for by the 
assessment of damages, which should be a 
full and adequate satisfaction for all the 
wrong and injury inflicted, means equivalent 
or compensation. Enquirer Co. v. Johnston 
(U. S.) 72 Fed. 443, 447, 18 C. O. A. 628. 


Judgment. 
As record, see “Record.” 


At common law, in the old English prac- 
tice, there were two modes f obtaining sat- 
isfaction of a judgment. By a writ of fieri 
facias the sheriff seized and sold the chattels 
of the debtor, and paid the debt from the 
proceeds; or by a writ of levari facias, for 
waut of chattels, the sheriff took the debtor’s 
lands, and appropriated the rents thereof to 
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the payment of the judgment until sufficient 
had been received for that purpose. St. 25 
Edw. III, c. 13, provided for a writ of capias 
ad satisfaciendum, on which the body of the 
debtor could be taken. Generally the cred- 
itor could not have all these writs upon the 
same judgment, but he could elect which to 
take. In the state of Maine, by special pro- 
vision of statute, one writ was issued which 
embraced them all, commanding the sheriff 
to take the chattels, lands, and, for want 
thereof, the body, of the debtor. Bryant v. 
Fairfield, 51 Me, 149, 152. 


A judgment of affirmance in a court of 
appeals is not a satisfaction of the judgment 
in the lower court; “satisfaction” being a 
technical term, and in its application to judg- 
ments meaning the payment of the money 
due on the judgment, which payment must 
be entered of record, and nothing but this 
being a legal satisfaction of a judgment. A 
payment in pais by the judgment defendant 
may lay a foundation on which a court will 
direct satisfaction to be entered, or a levy 
on sufficient property has been held to be a 
satisfaction; but a judgment on a judgment 
is no satisfaction or extinguishment of the 
first judgment. Planters’ Bank y. Calvit, 11 
Miss. (8 Smedes & M.) 143, 194, 41 Am. Dec. 
616. 


“Satisfaction” is a technical term, and in 
its application to a judgment it means the 
payment of the money due on the judgment. 
which must be entered of record; and noth- 
ing but this is a legal satisfaction of the 
judgment. A first judgment is not satisfied 
by a second judgment on the saine cause of 
action, or by an affirmance thereof by a su- 
perior court. Armour Bros. Banking Co. v. 
Addington, 37 S. W. 100. 102, 1 Ind. T. 304 
(citing Jackson v. Shaffer IN. T.] 11 Johns. 
513; Mumford v. Stocker [N. Y.] 1 Cow. 178; 
Doty v. Russell [N. .] 5 Wend. 129). 


A levy on land is not satisfaction of a 
judgment. Nor does the sale and purchase 
of land by the judgment creditor operate as 
a satisfaction of judgment, if by reason of 
any substantial defects in the execution or 
proceedings thereon no title passes to the 
purchaser. If the title to the land was not 
affected by the sale, the consequence is that 
the judgment thereon is in the owner of his 
estate as before, and the judgment remains 
unaffected by anything done under the exe- 
cution. Townsend v. Smith, 20 Tex. 465, 70 
Am. Dec. 400. After the first void sale the 
judgment remains in full force, and the order 
in the execution to collect it is just as imper- 
ative on the sheriff as ever. East Greenwich 
Inst. for Savings v. Allen, 47 Atl. 885, 886, 22 
R. I. 337. 


In the Code of Civil Procedure, provid- 
ing that after “the expiration of 20 years 
from the time when the party recovering it 


SATISFACTION—SATISFY 


was first entitled to a mandate to enforce it,” 
a judgment “is presumed to be paid and sat- 
isfied,” by the use of the word “satisfied,” 
after the lapse of 20 years, the conclusive 
presumption mentioned in the section in ef- 
fect discharges the record of the judgment. 
Gray v. Seeber, 6 N. X. Supp. 917, 53 Hun. 
611. 


“Abide and satisfy,“ within the meaning 
of Gen. St. 1878, e. 86, § 10, providing that 
an appeal bond shall be conditioned to pay 
the costs of said appeal and damages sus- 
tained by the respondent in consequence 
thereof, if said order or any part thereof is 
afürmed or said appeal is dismissed, and 
abide and satisfy the judgment or order 
which the appellate court may give therein, 
must be construed not only to require pay- 
ment of the costs and damages, but also the 
judgment which may be rendered on appeal, 
with interest, as, if the terin be construed to 
apply only to the costs and damages incident 
to the appeal, that part of the provision re- 
quiring the payment of costs of said appeal 
and the damages sustained would be with- 
out meaning. Erickson v. Elder, 25 N. W. 
804. 34 Minn. 370. 


Legacy. 


Distinguished 
“Ademption.” 


from ademption, see 


The doctrine of satisfaction applies only 
to legacies. Burnham v. Comfort (N. X.) 37 
Hun, 216, 220. 


Mortgage. 


As conveyance, see “Conveyance.” 
As deed, see “Deed.” 


Civ. Code, § 1735, provides that, when 
any mortgage has been satisfied,“ the mort- 
gagee must execute a certificate of discharge 
or enter satisfaction on the record. In 
Kronebusch v. Raumin, 42 N. W. 656, 6 Dak. 
243, it is held that under Webster's defini- 
tion of satisfy.“ as meaning “to comply 
with the rightful demand of; to give what 
is due to; to answer or discharge, as a claim, 
debt, legal demand, or the like“ —a tender 
of the amount due on a mortgage, and de- 
posit, and notice thereof in compliance with 
a statute providing that an obligation for the 
payment of money is extinguished by due 
offer of payment, if the amount is immedi- 
ately deposited in the name of the creditor 
with some bank of deposit of good repute, 
and notice given, was a satisfaction within 
the meaning of the statute relative to the 
release of mortgages. 


Tender of satisfaction. 


A tender of satisfaction is not the same 
as satisfaction. Prest v. Cole, 67 N. E. 246, 
248, 183 Mass. 283 (citing Clifton v. Litch- 
field, 106 Mass. 34). 
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SATISFACTION OF THE COURT. 


Laws 1890, c. 78, § 20, authorizing the 
calling in of another judge to hear a partic 
ular cause, whenever it is made to appear to 
the satisfaction of the court,” by atlidavit 
or otherwise, that a fair and impartial trial 
cannot be had, requires a degree of proof, 
by affida vit or otherwise, sufficient to satisfy 
the judge that a fair and impartial trial can- 
not be bad, and does not authorize the judge 
to vacate his seat and call in another judge, 
unless he is satisfied that the allegations are 
true. The mere filing of an affidavit sut- 
cient in form does not authorize the calling 
in of such other judge. State v. Chapman, 47 
N. W. 411, 412, 1 S. D. 414, 10 L. R. A. 432. 


Where a county court made a contract 
for making a road and building a bridge ac- 
cording to certain specifications, and added, 
“to the satisfaction of the court,” it means 
that it must be done according to the speci- 
fications, and that would be to the satisfac 
tion of the court. In such case, in a suit by 
the contractors for damages for breach of 
the contract, the declaration need not allege 
that the work was done “to the satisfaction 
of the court.“ Kinsley v. Monongalia Coun- 
ty Court, 7 S. E. 445, 446, 31 W. Va. 464. 


“Satisfaction,” as used in the require- 
ment that in an application for publication of 
summons it must appear to the “satisfaction” 
of the judge that personal services could not 
be had, necessarily presupposes the exercise 
of judicial power on the part of the judge. 
Coughran v. Markley, 87 N. W. 2, 3, 15 S. D. 
37. 


It is only when sufficient facts are stated 
to call for judicial determination that his de- 
cision cannot be questioned in a collateral 
proceeding. Davis v. Cook, 69 N. W. 18, 20, 
9 S. D. 319. 


SATISFACTION PIECE. 


An instrument which purports to dis- 
charge land from the lien of a mortgage, and 
which is equivalent to a release of the mort- 
gaged premises, is a “satisfaction piece of 
a mortgage”; for it is an instrument by 
which the title to the land may be affected 
in law or equity. Bacon v. Van Schoonho- 
ven, 87 N. X. 446, 450. 


SATISFACTORY. 


A contract for hiring provided that the 
one party should serve the other as agent 
for the term of one year, if such agent 
should fill the place satisfactorlly. It was 
held that the employment could be termi- 
nated by the employer, whenever in his 
judgment the agent failed to meet the re 
quirements of the contract. “Satisfactorily,” 
said the court, “refers to the mental condi: 
tion of the employer, and not the mental con- 


SATISFACTORY 


dition of the court or jury. The right of de-;and might 
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reject it as unsatisfactory, 


terinining whether the agent filled his place though in the hands of a person of ordinary 


satisfactorily must, from the nature and 
necessity of the case, belong to the per- 
son whose interests are directly affected 
by the plaintiff's action. To require the em- 
plover under such a contract to prove that 
the agent did not fill the place satisfactorily 
would be to require of him an impossibility, 
unless his own oath was taken as to his 
mental status on the subject. If he is re- 
quired to prove facts and circumstances that 
would justify him in feeling dissatisfied with 
the manner plaintiff filled his office, it would 
be annulling this clause of the contract, as 
without such a clause he would have the 
right to dismiss the plaintiff if he did not 
properly perform his duties. The question 
is quite similar to the one that is some- 
times raised on chattel mortgages containing 
a clause authorizing the mortgagee to take 
the property and sell it when he deems him- 
self insecure. The weight of authority is 
in favor of the right of the mortgagor to 
take and sell the property, without any 
obligation to prove that the facts and cir- 
cumstances surrounding the partles justify 
him in deeming himself insecure.’ Tyler 
v. Ames (N. Y.) 6 Lans. 280, 281. 


The plaintiff undertook to make a bust 
which should be satisfactory to the defend- 
ant. The case shows that she was not 
Satisfied with it. The plaintiff has not yet, 
then, fulfilled his contract. It is not enough 
to say that she ought to be satisfied with 
it, and that her dissatisfaction is unreason- 
able. She, and not the court, is entitled to 
judge of that. The contract was not to make 
one that she ought to be satisfied with, but 
to make one that she would be satisfied with. 
Nor is it sufticient to say that the bust was 
the very best thing of the kind that could 
possibly be produced. Such an article might 
not be satisfactory to the defendant, while 
one of inferior workmanship might be en- 
tirely satisfactory. Zaleski v. Clark, 44 
Conn. 218, 223, 224, 26 Am. Rep. 446. 


A contract for the sale of machinery 
warranted to perform in a satisfactory 
manner” means satisfactory to the defend- 
ant. Stutz v. Loyal-Hanna Coal & Coke 

Co., 18 Atl. 875, 876, 131 Pa. 267. 


A contract to install a patent passenger 
elevator. which is “warranted satisfactory in 
every respect.“ means satisfactory to the 
purchaser; and while it could not be re- 
jected for mere caprice, yet a bona fide ob- 
jection by him to its working is a sufticient 
objection to an action for the price thereof. 
Singerly v. Thayer, 108 Pa. 291, 297, 2 Atl. 
230, 56 Am. Rep. 207. 


Where a machine was sold on the un- 
derstanding that it need not be accepted 
unless it worked satisfactorily, the buyer, 
In operating it, was bound to exercise only 
such judgment and capacity as he possessed, 
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skill it would have worked properly. Haney- 
Campbell Co. v. Preston Creamery Ass’n, 93 
N. W. 297, 299, 119 Iowa, 188. 


Where a contract for the sale of tele- 
graph poles provided that delivery should 
commence 60 days after the making of the 
contract, and that the purchaser might an- 
nul the contract whenever the sellers should 
fail to carry on the work with a ‘‘satis- 
factory” rate of progress, in an action on 
the contract by the sellers for breach there- 
of it was proper for the court to give a decla- 
ration of law to the effect that the right of 
the purchaser was not an arbitrary one, but 
one to be construed with reference to the 
period which the contract gave the party to 
complete it, and that it meant such a rate 
of progress as a reasonable man, under all 
the circumstances, would regard as satis- 
factory. Berthold v. St. Louis Electric 
Const. Co., 65 S. W. 784, 792, 165 Mo. 280. 


An agreement providing that an article 
to be furnished shall be “satisfactory to the 
party” to whom It is to be supplied means 
that the party has reserved to himself an 
unqualified option, and is not willing to leave 
his freedom of choice to any contention or 
to be subject to any investigation whatever, 
and the party’s own determination is final 
and conclusive. Baltimore & O. Ry. Co. v. 
Brydon, 9 Atl. 126, 127, 65 Md. 198 57 Am. 
Rep. 318. 


SATISFACTORY CAUSE. 


The recital, in the certificate of a mag- 
istrate authorizing the arrest of a debtor, 
that satisfactory cause” had been shown 
for the arrest, is not equivalent to the state- 
ment required by Gen. St. c. 124, § 5, that 
he is satisfied there is reasonable cause to 
believe the charge contained in the aftidavit 
on which the arrest is asked for is true. 
Smith v. Bean, 130 Mass. 298, 300. 


SATISFACTORY EVIDENCE. 


“Satisfactory evidence,’ which is some- 
times called “sufficient evidence,“ means 
that amount of proof which ordinarily satis- 
fies an unprejudiced mind beyond a reason- 
able doubt. Thayer v. Boyle, 30 Me. 475, 
481 (citing 1 Greenl. Ev. § 2): Campbell v. 
Burns, 46 Atl. 812, 814, 94 Me. 127; Moore 
v. Stone (Tex.) 36 S. W. 909, 910; Missouri 
Pac. Ry. Co. v. Bartlett, 16 S. W. 638, 639, 
81 Tex. 42; Chapman v. McAdams, 69 Tenn. 
(1 Lea) 500, 504; Territory v. Bannigan, 46 
N. W. 597, 598, 1 Dak. 451; State v. Dineen, 
10 Minn. 407, 416 (Gil. 325, 333); White v. 
Chicago, M. & St. P. Ry. Co., 47 N. W. 146, 
149; 1 S. D. 326. 9 L. R. A. 824; West v. 
West, 57 N. W. 639, 640, 90 Iowa, 41; Rich- 
mond & D. R. Co. v. Trammel (U. S.) 53 
Fed. 196, 201. 


SATISFAOTORY EVIDENCE 


A statement that evidence that an in- 
strument purporting to be a deed is in fact 
a mortgage must be “satisfactory” means a 
clear preponderance of the evidence. Win- 
ston v. Burnell, 24 Pac. 477, 478, 44 Kan. 
367, 21 Am. St. Rep. 289. 


Under R. L. § 3819, providing for con- 
demnation of liquors, and that it must be 
shown by satisfactory evidence that the liq- 
uor is intended for sale or distribution con- 
trary to law, where no evidence is intro- 
duced by the defendant, prima facie evidence 
is sufficient. State v. Intoxicating Liquors, 4 
Atl. 229, 230, 58 Vt. 594. 


“Satisfactory evidence” is defined to be 
that evidence which is sufficient to produce 
a belief that the thing is true; in other 
words, credible evidence. It is otherwise de- 
fined to be such evidence as in amount is 
adequate or sufficient evidence to justify the 
court or jury in adopting the conclusion in 
support of which it is adduced. Walker v. 
Collins (U. S.) 59 Fed. 70, 74, 8 C. C. A. 1. 


Satisfactory or sufficient evidence is 
that amount or weight of evidence which is 
adapted to convince a reasonable mind. 
United States v. Lee Huen (U. S.) 118 Fed. 
442, 457. 


That evidence is deemed satisfactory 
which ordinarily produces moral certainty 
or conviction in an unprejudiced mind. Code 
Civ. Proc. Cal. 1903, § 1835; Ann. Codes & 
St. Or. 1901, § 688; People v. Stewart, 22 
Pac. 124, 125, 80 Cal. 129. 


The word “satisfactory,” as defined by 
Webster, means giving or producing satis- 
faction, especially relieving the mind from 
doubt or uncertainty, and enabling it to 
rest with confidence. The word “satisfac- 
tory,” therefore, as used in an instruction 
to the effect that the law requires that the 
proof shall be satisfactory, where a divorce 
is sought from the wife for adultery, is er- 
roneous, as the jury would understand by 
such instruction that their minds must be 
convinced of the truth of the charge beyond 
a reasonable doubt, and a divorce case on 
such a ground is no exception to the general 
rule covering civil cases as to the degree of 
proof. Pittman v. Pittman, 72 Ill. App. 500, 
503. 


Under R. L. § 3819, providing that it 
must be shown by satisfactory evidence that 
liquor seized is intended for sale or distri- 
bution contrary to law, the evidence, to be 
satisfactory, must necessarily have a ten- 
dency to prove the fact, and the mind of the 
trior must be convinced by it that the fact 
existed. State v. Intoxicating Liquors, 58 
Vt. 504, 599, 4 Atl. 229. 


SATISFACTORY INDORSER. 


The words “satisfactory indorser“ have 
a recognized commercial signification, and 
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mean an indorsement satisfactory to the 
payee, and not only satisfactory to the mak- 
er. The payee cannot capriciously reject 
such indorser, but must show satisfactory 
reason for his rejection; in other words, he 
must be an indorser whom he ought to ac- 
cept. Cutter v. Cutter, 48 N. Y. Super. Ct. 
(16 Jones & S.) 470, 475. 


SATISFACTORY NOTE. 


A contract of sale requiring the pur- 
chaser to pay for the goods by a “satisfac- 
tory note“ does not necessarily mean an in- 
dorsed note of the vendee, but may Include 
the note of a third person of undoubted sol- 
vency. Hanna v. Mills (U. S.) 21 Wend. 90, 
92, 34 Am. Dec. 216. 


SATISFACTORY PROOF. 


The words satisfactory proof,” as used 
in Code Oiv. Proc. § 3151, requiring trans- 
fer of an action from one justice to an- 
other, where defendant presents satisfactory 
proof that the justice is a material witness, 
means practically the same thing as the 
words “if the justice be satisfied.” Bron- 
son v. Gutches, 45 N. T. Supp. 487, 488, 17 
App. Div. 204. 


Laws 31st Sess. e. 204, § 21, provides 
that a justice, on application and satis- 
factory proof being offered by any creditor, 
may issue an attachment, ete. Plaintiff, in 
an action on notes, made affidavit that de 
fendant had gone to a certain place, as he 
believed, for the purpose of taking the bene- 
fit of the insolvent act, and to defraud his 
creditors, and avoid being personally served 
with process. Held, that the affidavit con- 
stituted satisfactory proof within the mean- 
ing of the statute. Van Steenbergh v. Kortz 
(N. Y.) 10 Johns. 167, 169. 


Under a life insurance policy, providing 
for payment within 60 days after satisfactory 
proof of death, it is held that the term “sat- 
isfactory” does not require that the cause 
of death shall be communicated by the claim- 
ant, but merely entitles the insurer to de- 
mand that the fact of death shall be shown 
with reasonable definiteness and certainty. 
and if the proof furnished fails to satisfy the 
association of the fact of death, the associa- 
tion, acting reasonably and in good faith, 
can require further evidence, but cannot re- 
quire information as to the cause of death. 
Buffalo Ioan, Trust & Safe Deposit Co. v. 
Knights Templar & Masonic Mut. Aid Ass’n, 
27 N. E. 942, 943, 22 Am. St. Rep. 839, 126 
N. Y. 450. 


SATISFACTORY TITLE. 


A contract to convey, and to furnish a 
good and satisfactory“ title, is complied 
with by furnishing a good, marketable title, 
free from reasonable doubt. Moot v. Busi- 


SATISFACTORY TITLE 


ness Men’s Inv. Ass’n, 52 N. E. 1, 4, 157 N. 
Y. 201, 45 L. R. A. 666. 


If one agrees to sell land with a satis- 
factory title, and shows a title valid and 
complete, the parties must have intended 
such a title to be satisfactory, rather than 
to leave an absolute right in the purchaser to 
say “I am not satisfied,” when no reason 
could be shown why he was not satisfied. 
Pennington v. Howland, 41 Atl. 891, 21 R. I. 
65, 79 Am. St. Rep. 774 A title which is re- 
quired to be satisfactory to the party by 
whom it is to be received means a title to 
which there is no reasonable objection and 
with which the party ought to be satisfied. 
Latrobe v. Winans, 43 Atl. 829, 834, 89 Md. 
656 (citing Fagen v. Davison, 9 N. T. Super. 
Ct. [2 Duer] 153). 


SAUCES AND PICKLES. 


The words “sauces and pickles of all 
kinds,” in the tariff act of 1883, fixing the 
duty thereon, are to be construed in their 
natural and ordinary meaning, and not in 
any particular or restricted trade meaning, 
in the absence of evidence showing such 
meaning, and includes anchovy paste and 
bloater paste. Bogle v. Magone (U. S.) 40 
Fed. 226, 228. 


SAVANNA. 


“Savanna,” as the term was used in 
North Carolina, meant a natural open mead- 
ow, which was not uncommon in the lower 
parts of the state. Stapleford v. Brinson, 
24 N. C. 311, 312. 


SAVE. 


A bequest of money to a town, to hold in 
trust for the worthy poor, “to save them 
from pauperism,“ did not mean for the 
avowed purpose of preventing those who en- 
joyed the bounty from imminent pauperism. 
nor to qualify, or in any wise limit or re- 
strict, distribution to such persons as, with- 
out it, would necessarily or probably become 
a town charge: but it was simply intended 
to express in the most general and abstract 
manner the testator’s belief of the good ef- 
fects which might, in part, incidentally re- 
sult from the bequest. In re Marston, 8 
Atl. 87, 95, 79 Me. 25. 


Gen. St. 1878, c. 86, § 10, providing that 
an appeal, when taken from an order, shal) 
stay all proceedings thereon and “save all 
rights” affected thereby, means that the or- 
der shall be inoperative pending the appeal. 
The words show more than the intent to 
merely arrest affirmative action on the or- 
der. They show the intent that the or- 
der, when appealed from and stayed, shal) 
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not affect any rights.” State v. Duluth St 
Ry. Co., 50 N. W. 332, 333, 47 Minn. 369. 


SAVE HARMLESS, 


The words “save me harmless,” in a 
conveyance in which the grantee agrees to 
save the grantor harmless from a certain 
mortgage taken by themselves, implies an 
engagement of indemnity merely; but, when 
considered in connection with a provision in 
the deed requiring the grantee to pay the 
mortgage, it does not operate to preclude a 
personal Hability to pay the debt from at- 
taching to the grantee. Foster v. Atwater, 
42 Conn. 244, 252. 


“Save the lessor harmless,” as used in 
a covenant in a lease of a railroad to save 
the lessor harmless against all claims for in- 
juries to persons during a term from any 
and all causes whatsoever, “is predicated on 
an implication of a primary liability on the 
part of the lessor. It is an obligation which 
in no wise affects a third party or the les- 
sor’s Hability to him, but is simply a con- 
tract for the reimbursing of such damages as 
may be recovered against the lessor by third 
persons, whose injury results from its breach 
of duty owed them.” Nugent v. Boston, C. 
& M. R. R., 12 Atl. 797, 801, 80 Me. 62, 6 Am. 
St. Rep. 151. 


SAVING. 


“Saving,” as used in a conveyance grant- 
ing real estate, but saving something con- 
nected therewith, implies “a saving out of 
the conveyance of a part or parcel of the 
very thing granted, and is approprtate to de- 
Scribe the exclusion of the land itself from 
the operating of the deed.” Keeler v. Wood, 
30 Vt. 242, 246. ö 


A deed “saving and reserving” from the 
operation of the deed a certain road, means 
saving and reserving the right to use the 
road, and does not except the road from the 
grant, but merely reserves an easement 
therein in the grantor, and the fee passes to 
the grantee. Bolio v. Marvin, 89 N. W. 563, 
130 Mich. 82. 


The word “saving,” in a deed conveying 
certain land, saving certain lots, meant 
“with the exception.” Langdon y. City of 
New York (N. X.) 6 Abb. N. C. 314, 323. 


“Saving and reserving” are apt words 
to use in a deed to constitute a reservation; 
but, when used in a deed “reserving and 
saving coal in the lands to the grantor,” they 
must operate as an exception, because the 
coal is a corporeal hereditament, in esse at 
the date of the deed, part of the land itself, 
and therefore not the subject of a reserva- 
tion. Says Lord Coke: “Note a diversity 
between an exception which is ever a part of 
the thing granted and of a thing in esse, and 


SAVING CLAUSB 


a reservation which is always of a thing not 
in esse, but newly created or reserved out of 
the land or tenement demised.” And his 
criticism upon the word “reserved” is as fol- 
lows: “ ‘Reserve’ cometh of the Latin word 
‘reservo’; that is, to provide for store, as, 
when a man departeth with his land, he re- 
serveth or provideth for himself a rent for 
his own livelihood. And sometimes it hath 
the force of saving or excepting.” Whitaker 
v. Brown, 46 Pa. (10 Wright) 197, 198 (quot- 
ing 2 Thom. Co. Litt. 412). 


SAVING CLAUSE., 


A saving clause is an exception of a spe- 
cial thing out of general things mentioned 
in a statute. State ex rel. Crow v. City of 
St. Louis, 73 S. W. 623, 629, 174 Mo. 125, 61 
L. R. A. 593; Clark Thread Co. v. Inhabi- 
tants of Kearny Tp., 55 N. J. Law (26 Vroom) 
50, 54, 25 Atl. 327, 329. 


A “saving clause” is ordinarily a restric- 
tion in a repealing act, and saves rights, 
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deposited, under reasonable regulations in 
their by-laws. In order to make the busi- 
ness successful, these institutions are re- 
quired to keep their money invested as close- 
ly as may be consistent with the ordinary 
demands of depositors. Fifth Ward Sav. 
Bank v. First Nat. Bank, 48 N. J. Law (19 
Vroom) 513, 524, 7 Atl. 318, 324. 


A savings bank, as existing in this com- 
monwealth, subject to the general laws, is 
an institution for the purpose of receiving 
deposits for the benefit of depositors invest- 
ing the same, accumulating the profits or in- 
terest thereof, paying such profit or interest 
to the depositor, or retaining the same for 
his greater security. There is no capital 
stock, and no stockholders who are entitled 
to receive profits from the business; but its 
affairs are administered by a board of trus- 
tees, the securities in which the deposits 
shall be invested are prescribed by law, and 
the conduct of its affairs under the public su- 
pervision of the commissioners of savings 
banks. Commonwealth v. Reading Sav. 


pending proceedings, penalties, etc., from the Bank, 133 Mass. 16, 19, 43 Am. Rep. 495. 


annibilation which would result from unre- 
stricted repeal. State ex rel. Crow v. City 
of St. Louis, 73 S. W. 623, 629, 174 Mo. 125, 
61 L. R. A. 593. 


SAVINGS AND LOAN ASSOCIATION. 


As benevolent association, see Benevo- 
lent Association.” 


SAVINGS BANK. 


As bank, see “Bank.” 


“Savings banks are, what their name in- 
dicates, banks of deposit for the accumula- 
tion of small savings belonging to the indus- 
trious and thrifty.” Mercantile Nat. Bank 
v. City of New York, 7 Sup. Ct. 826, 838, 121 
U. S. 138, 30 L. Ed. 895. 


Savings banks are institutions under 
public management, in pursuance of a great 
and beneficial public policy, organized for 
the purpose of investing the savings of small 
depositors, and are not “banking institu- 
tions” in the commercial sense of that 
phrase, though, so fur as receiving money on 


Webster defines a “savings bank” to be | deposit and loaning money, they are some- 


“a bank in which savings are deposited and 


i what similar to commercial banks, differing. 


put to interest.“ Keyser v. Hitz (D. C.) 2 however, from them in that the deposits of 


Mackey, 473, 479. 


“A savings bank is defined to be any in- 
stitution, in the nature of a bank, formed 
for the purpose of receiving deposits of 
money for the benefit of the persons depos- 


their customers are not generally subject to 
check. National Bank of Redemption v. City 
of Boston, 8 Sup. Ct. 772, 776, 125 U. 8. 60, 


31 L. Ed. 689. 


Savings banks “are banks established 


iting; to accumulate the produce of so much | for the receipt of small sums deposited by 
thereof as shall not be required by the depos- the poorer class of persons for accumulation 
itors, their executors and administrators, at and interest. Banks, in a commercial sense, 
compound interest; and to return the whole are of three kinds: First, of deposit; sec- 
or any part of such deposit, and the produce | ond, of discount; and, third, of circulation. 
thereof, to the depositors, their executors or All or any two of those functions may be 
administrators, deducting out of such pro- and frequently are exercised by the same 
duce so much as shall be required for the , association, but savings banks are usually 


necessary expenses attending the manage- 
ment of such institution, but deriving no 
power whatsoever from any such deposit or 
the produce thereof.” Johnson v. Ward, 2 
III. App. (2 Bradw.) 261, 274 (quoting Grant, 
Banking, 614.) 


Savings banks are eStablished for busi- 
ness purposes. Their functions are to re- 
ceive, hold, and invest moneys that may be 
deposited with them, and to repay the money 


banks of the first class, without authority 
to make discounts or issue a circulating me- 
dium.” Bank for Savings v. Collector, 70 U. 
S. (3 Wall.) 495, 513, 18 L. Ed. 207. 


Whether a bank is a savings bank must 
be determined from its organization, pow- 
ers, and mode of doing business provided in 
its incorporation act; and where defendant 
bank was incorporated as other banks for 
30 years, with a capital stock divided into 
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shares, and with all the ordinary banking: SAVINGS INSTITUTIONS. 


powers accorded to regular banking instity- 
tions, with a provision that married women 
and minors could make deposits, and when 
their deposits reached $100 at their option 


bave them converted into stock, it does not. 


show the bank to be a savings bank. State 
v. Lincoln Sav. Bank, 82 Tenn. (14 Lea) 42, 
43. 


Whether a bank was a “savings bank,” 
within the meaning of Act March 1, 1869, § 
14, providing that franchises of savings 
banks should be taxed, inust be determined, 
not by the name given it by its charter, but 
by its organized powers and mode of doing 
business, as provided in its acts of incorpo- 
ration. State v. Lincoin Sav. Bank, 82 Tenn. 
(14 Lea) 42, 43 (cited in State v. Nashville 
Sav. Bank, 84 Tenn. [16 Lea] 111, 121). 


A savings bank is a quasi charitable and 
purely benevolent institution, its only object 
being the safe keeping and provident invest- 
ment of the funds of the depositor. The 
members of the corporation have no property 
interest in its funds, of which they are by 
law constituted the managers and guardians. 
The depositors, who alone are beneficially in- 
terested. have no voice in the management, 
nor even in the selection of the persons to 
whom its management is intrusted. Savings 


of being sawed into those articles; 


banks have no capital stock. They are in- 


corporated and organized, not for the advan- 
tage of the corporators, but solely for the 
benefit of their depositors. Barrett v. Bloom- 
field Sav. Inst., 54 Atl. 543, 546, 64 N. J. 
Eq. 425. 


The words “savings bank,” as used in 
the chapter relating thereto, shall include in- 
stitutions for savings incorporated as such 
in the commonwealth. Rev. Laws Mass. 
1902, p. 1067, c. 113, § 10. 


In the construction of statutes, the term 
“savings banks” shall include savings banks, 
societies for savings, and savings societies 
Gen. St. Conn. 1902, § 1. 


SAVINGS BANK BOOK. 


As negotiable paper, see “Negotiable In- 
strument.” 


A savings bank book has a peculiar char- 
acter. It is not a mere pass book or the 


statement of an account. It is issued to the 


person in whose name the deposit is made, 
and with whom the bank has made its con- 
tract. It is his voucher, and the only se- 
curity he has as evidence of his debt. The 
book is the instrument by which alone the 
money can be obtained, and its possession is 
thus some evidence of title in the person pre- 
senting it at the bank. 
land, 43 AtL 45, 49, 89 Md. 199, 44 L. R. A. 
208. 


ee — 


“Savings institutions,” as used in Act 
Pa. May 1, 1868, imposing taxation upon all 
companies whatever, except banks and sav- 
ings institutions and foreign insurance com- 
panies, should not be construed to include a 
building association, and hence such associa- 
tion is liable to taxation as therein provid- 
ed. Bourguiguon Bldg. Ass’n v. Common- 
wealth, 98 Pa. 54, 64. 


SAW TIMBER. 


“Saw timber,” as used in a contract to 
cut saw timber, made by persons engaged in 
the manufacture of lumber, may be shown 
to mean pine timber suitable for the manu- 
facture of lumber; the words having no nec- 
essary legal signification. Kelly v. Robb, 58 
Tex. 377, 380. 


SAW LOGS. 


A saw log is a log cut into a length suit- 
able for being sawed into lumber. A tree 
standing in the woods can no more be called 
a saw log, because it is capable of being 
cut into a saw log, than it can properly be 
called a plank or a shingle, from its capacity 
and 
Laws 1895, c. 173, § 1, making it unlawful 
to sell or purchase “mill logs” in quantities 
of 1,000 feet or more, without being inspect- 
ed and measured by a sworn inspector, does 
not apply to the purchase of standing timber. 
State v. Addington, 27 S. E. 988, 990, 121 
N. C. 538. 


“Saw logs,” as used in Ballinger’s Ann. 


Codes & St. § 1942, giving a Hen to laborers 


— —— 


who assist in “manufacturing saw logs in- 
to lumber,” means the grosser operation of 
converting logs into timbers, planks, and 
boards, and does not authorize a lien for 
labor employed in making shingles. Dexter, 
Horton & Co. v. Sparkman, 25 Pac. 1070, 
1071, 2 Wash. St. 165. 


SAW MILL. 


A policy of insurance on a “steam saw- 
mill” covers not only the bullding itself, but 
all the machinery and fixtures necessury to 
make it a steam sawmill in all its parts. 
Bigler v. New York Cent, Ins. Co. (N. X.) 20 
Barb. 635, 636. 


In Blake v. Clarke, 6 G. Greene, 436, it 
was held that a conveyance of a “sawmill” 
conveyed the fee of the land on which the 
mill stood, and that the land on which the 
mill stands may be regarded as including 
land over and upon which the slip, if it has 


Whalen v. Milhol- one, or any other necessary projection from 


the mill, passes, and that the term may also 
embrace the free use of the head of water 


SAW MILL 6340 SCAB 


existing at the time of the conveyance, as SAY. 
also a right of way or any other easement | 
which has been used with the mill and which | A contract for the sale of certain goods, 
is necessary to its enjoyment. Gibson v. “say” a certain quantity is to be construed 
Brockway, 8 N. H. 465, 470, 31 Am. Dec. 200. to allow a delivery of a quantity approximate 
to that specifically named, allowing only 

An attachment of all a debtor's real es- such a slight variation therefrom as from 
tate in a certain town was followed by 8) the circumstances of the case or the nature 
levy upon a building described as a “saw-' of the articles may seem reasonable to the 


mill.“ Held, that the word “sawmill” PRENIE court. Brawley v. United States (U. 8.) 11 
be construed to include a circular saw mill, Ct. Cl. 522, 532. 


which is in and constitutes a part of the 

sawmill building. Newhall v. Kinney, 56 In a contract of sale of “say not less 
Vt. 591, 593. than” 100 packs of wool, such words are 
not words of expectation, showing what the 
parties supposed the quantities would prove 


; : to be, but amounted to a contract to deliver 
rae L ne eC oe sant parin EREI ap- at least that quantity. The words “not 


e ta . if ap 1 of a a ie) less than” distinguished the case from that 
Toes 790 77 ee eon © of Gwilim v. Daniell. 2 C., M. & R. 61, 5 
operation of the mill. Farrar v. Stackpole, 

6 Me. (6 Greenl.) 154, 158, 19 Am. Dec. 201. 


“Sawmill,” as used in a conveyance of a 
sawmill, with the appurtenances, includes 


Tyr. 644, where the contract was to deliver 
all the naptha that the vendor might make 
A “sawmill,” as defined by the law of during the term of two years, “say from 
Georgia (Code 1895, § 2809), giving all per- 1.000 to 1.200 gallons” per month, where the 
sons furnishing sawmills with timber, logs, Words were those of expectation only. The 
etc., liens on such mills and their product, | Word “say,” in the present case is merely a 
is not a planing mill or a sash and door fac- word pointing and giving an exception of 
tory. There are sawmills which have such What went before, and is equivalent to “that 
attachments, but they are not sawmills for is to say.“ and the construction of the con- 
that reason, but because they saw logs and tract is that the vendor had to supply at 
timber, as they are cut from the forest, into least 100 packs. Leeming v. Snaith, 16 Q. 
the lumber of commerce. It is a mill which | B. 275, 278. 
deals with saw logs, and these are logs suit- The expression “I say the beads” is 
able to be cut in a sawmill. As stated in| sometimes applied to the devotional exercises 
the Standard Dictionary, it is an establish-| which are performed on rosaries. Benziger 


ment for sawing logs into lumber by power, y. Robertson, 7 Sup. Ct. 1169, 1170, 122 U. S. 
often including other wood working ma- 211, 30 L. Ed. 1149. 

chines, such as lathe machines and planing 

machines. In re Gosch (U. S.) 9 Am. Bankr. 

R. 613, 614, 121 Fed. 604, 605. . SCAB. 


“Scab” is a contagious disease with 
SAWMILL PLANT. which sheep are affected. Mount v. Hun- 


“Sawmill plant,” in a lease of a sawmill, ter, 58 III. 246. 
1177 ( “The word ‘scab’ is one which in the 
premises in repair and to build all addi- language of the Court of Appeals means that 
tional tramways, etc., and to make any ad-| a person does not give honest or fair com- 
dition to the present plant necessary for the pensation for labor. It is a word that per- 
conduct of the business of the mill, does not haps has a certain objectionable character,” 
include a stock of goods contained in a com- put has in it, when applied to a person, no 
F000 mi, though ' element of force or intimidation, so as to be 


such store is embraced in the lease. “Plant,” an evidence of conspiracy. People v. Radt, 
as used in this sense, is, according to Web- 71 N. Y. Supp. 846, 848. 


ster, the ‘fixtures and tools necessary to 

carry on any trade or mechanical business.” “The word ‘scab’ is one of ancient ori- 
The goods in a promiscuous country store gin, in its application to persons of disrepute, 
cannot with propriety be denominated ei- as will appear from a reference to the Cen- 
ther fixtures or tools essential to the con- tury Dictionary. Among the definitions of 
duct of the business of a mill to saw and the word ‘scab’ there given, we find the fol- 
plane lumber. They are, so far as they lowing: ‘A mean, paltry, or shabby fellow; 
have any connection with the milling busi-: a term of contempt.’ And again: ‘Specif- 
ness, to become rather supplies for the hands ically, in recent use, a workman who is not 
and others engaged in the prosecution of the or refuses to become a member of a labor 
work carried on in the forest in felling trees union, who refuses to join a strike, or who 
and conveying the logs to mill to be sawed takes the place of a striker; an opprobrious 
into lumber. Liberty Land & Lumber Co. | term, used by the workmen or others whe 
v. Barnes, 1 S. E. 378, 380, 77 Ga. 748. | dislike his action.“ A publication calling 


SCALAWAGS 


plaintiff a ‘scab’ is libelous per se.“ Prince 
v. Socialistic Co-op. Pub. Ass'n, 64 N. T. 
Supp. 285, 286, 31 Misc. Rep. 234. 


SCALAWAGS. 


The word “scalawags,” when applied to 
hogs, is used to designate hogs fed upon 
mast, such as peach nuts and acorns. Bart- 
lett v. Hoppock, 34 N. X. 118, 119, 88 Am. 
Dec. 428. 


SCALE. 


“Scale” is a technical term, used in the 
logging business, which means the measur- 
ing of logs afloat in rivers and streams. 
State v. Lumbermen’s Board of Exchange, 
23 N. W. 838, 33 Minn. 471. 


SCALE BILLS. 


The term “scale bills,” used in the log- 
ging business, means certificates of the meas- 
urement of logs, measured while floating 
in rivers and streams. State v. Lumber- 
men’s Board of Exchange, 23 N. W. 838, 33 
Minn. 471. 


SCALP. 


In an action by a broker in grain to re- 
cover from a customer for losses on deals, 
testimony by the customer that the broker 
asked him to take a “scalp” to make ex- 
penses, and that his understanding of a 
“scalp” is that it is “a trade for the day, 
and sold out that evening or the next day, 
a short trade, to be closed out by a settle- 
ment on differences,” and of a witness that 
“a scalp is where we buy in the morning 
and close it out that night. It is a short deal; 
a quick sale and a settlement on differences. 
If a man goes in and buys out a regular 
sale, with the intention of cleaning out that 
day or within a day or so, I should consider 
that a scalp; but if he buys for May, and 
holds on until the May delivery, that would 
not be a scalp. A short deal is what I calla 
scalp’’—is sufficient to raise a presumption 
that the deal was a gambling contract, which 
the broker was called upon to rebut.—Me 
Cormick v. Nichols, 19 III. App. (19 Brad w.) 
334, 336. 


SCALPED TICKET. 


A “scalped railway ticket” Is one bought 
from a ticket broker. Hoffman v. North- 
ern Pac. R. Co., 47 N. W. 312, 45 Minn. 53. 


SCALPER. 


A scalper is a ticket broker. Hoffman 
v. Northern Pac. R. Co., 47 N. W. 312, 45 
Minn. 53. 
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A scalper is a dealer in transportation 
tickets originally purchased by others. Com- 
er v. Foley, 25 S. E. 671, 673, 98 Ga. 678. 


SCALPER’S BUSINESS. 


A “scalper’s business” is the buying and 
selling of railroad tickets that have been 
partially used. Ford v. East Louisiana R. 
Oo., 84 South. 585, 586, 110 La. 414. 


SCANDAL. 


“Scandal” and “slander” mean the same 
in the language of the law. Sharff v. Com- 
monwealth (Pa.) 2 Bin. 514, 519. 


The term “scandal,” that protects a 
person from making answer, has a meaning 
limited and technical. Fraud,“ in the es- 
tablished sense of the word, is not the scan- 
dal; but this epithet is applicable to the 
crime only. Notwithstanding the answer of 
the defendant by the discovery of a private 
fraud may tend to cast great reproach on 
his conduct and character, still he is compel- 
lable to make answer; but to the scandal 
and infamy arising from crime he is never 
to be accessory by being compelled to make 
discovery. Skinner v. Judson, 8 Conn. 528, 
533, 21 Am. Dec. 691. 


“Scandal,” in a pleading in equity, con- 
sists of any unnecessary allegation which 
bears cruelly upon the moral character of 
an individual, or states anything which is 
contrary to good manners, or anything which 
is unbecoming the dignity of the court to 
hear. Kelly v. Boettcher, 85 Fed. 55, 58, 29 
C. C. A. 14. 


“Scandal,” in pleading, consists in the 
allegation of anything which is unbecoming 
the dignity of the court to hear, or is con- 
trary to good manners, or which charges 
some person with a crime not necessary to 
be shown in the cause, to which may be 
added that any unnecessary allegation, bear- 
ing cruelly upon the moral character of an 
individual, is scandalous. 1 Daniell, Ch. Pl. 
& Prac. (Gth Am. Ed.) 347. In a bill by a 
stockholder against the corporation and its 
directors to enjoin the enforcement of a 
contract entered into by them, by which, as 
alleged, the profits and earnings of the cor- 
poration were being fraudulently diverted 
from its stockholders and paid to one oi 
their number as royalties for the use of a 
void and worthless patent, and to recover 
from such defendant sums paid him under 
the contract, which also alleged that he was 
practically insolvent, and asked that he be 
enjoined from transferring his stock in the 
corporation, further allegations that three 
others of the defendants, who were sous of 
such defendant, and with him constituted a 
majority of the directors, were corruptly 
influenced by him in their action as direct- 


SCANDALOUS 


ors, and that they had no business, and were 
dependent on him for support, and were liv- 
ing in an expensive and extravagant man- 
aer at his cost, are of matters which are 
material, and may be proved in support of 
the other allegations of fraud and insolvency, 
and cannot be stricken out as scandalous and 
impertinent. Burden v. Burden (U. S.) 124 
Fed. 250, 255. 


SCANDALOUS. 


The term “scandalous,” aa applied to the 
pleading of scandalous matter, cannot be 
applied to any matter which is not also im- 
pertinent, and therefore separate exceptions 
to the same matter for scandal and also for 
impertinence cannot be taken. McIntyre v. 
Union College (N. X.) 6 Paige, 239, 248. 


Facts not material to the decision are 
impertinent, and, if reproachful, are scanda- 


lous. Woods v. Morrell (N. X.) 1 Johns. Ch. 
103, 106. 
The term “scandalous allegations” is 


used in the law of equitable pleading to des- 
ignate matter which is not alone immaterial, 
but is also reproachful. Hutchinson v. Van 
Voorhis, 35 Atl. 371, 373, 54 N. J. Eq. 439. 


Matter in a pleading which is material 
to the issue, while it may be false, cannot 
be “scandalous.” Wilmington & W. R. Co. 
v. Board of Railroad Com'rs (U. S.) 90 Fed. 
33, 34. 


SCANDALUM MAGNATUM. 


The offense of “scandalum magnatum” 
hy the old common law consisted of scandal- 
izing the sovereign, his ministers, members 
of parliament, the courts, and the judges, 
and certain other persons of high rank. This 
offense has not existed in this country since 
the Revolution. State ex inf. Crow v. Shep- 
herd, 76 S. W. 79, 83, 177 Mo. 205. 


SCARECROW. 


Webster defines “scarecrow” to be “any 
frightful thing set up to frighten crows or 
other fowls from corn fields; hence, any- 
thing terrifying, without danger; a vain 
terror.” 
that he knew nothing of the arrangement 
and scarecrow which the defendant railroad 
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When used by plaintiff in stating | 


had placed near the road, by placing its cars 


and implements, this does not indicate an 
arrangement which was unusual or unnec- 
essary in the legitimate transaction of its 
business, or which it did not have a perfect 
right to make on its own grounds. Atchi- 
son & N. R. R. v. Lovee, 4 Neb. 446, 448. 


SCENERY. 


A lease of a building, with “scenery” 
and fixtures for a theater, does not require 


SCHEME 


the lessor to paint the walls. Forbes v. 
Howard, 4 R. I. 364, 368. 


SCHEDULE. 


See “Complete Schedule.” 


SCHEME. 


Any scheme to defraud, see “Any.” 


In a prosecution under Rev. St. § 54180, 
as amended by Act March 2, 1889, e. 393, 25 
Stat. 872 [U. S. Comp. St. 1901, p. 3696], 
making it a criminal offense if any one, 
having devised or intended to devise any 
scheme or artifice to defraud, to be effected 
by use of the mails, shall, in carrying out 
such scheme or artifice, have either deposited 
a letter or packet in the post office, it was 
contended that the phrase scheme or arti- 
fice to defraud” necessarily limits the opera- 
tion of the statute to such schemes or arti- 
fices as are accomplished by deception or 
trickery adapted to defraud; that only by 
such means can another be defrauded, with- 
in the proper meaning of the statute. It 
was held that the word “scheme” or “arti- 
fice” was not descriptive of the character of 
the artifice, but rather of the wrongful pur- 
pose involved in devising the saine and put- 
ting it into operation by means of the mail: 
that the term “artifice” means subtle or de- 
ceptive art in contriving, trickery, cunning, 
strategy, finesse, as to lure by artifice; that 
“scheme” may be of a broader meaning, and 
not necessarily involving trickery or cunning. 
Scheme“ may include a plan or device for 
the legitimate accomplishment of an object, 
and hence the term is to define the wrongful 
purpose of injuring another, which must 
accompany the thing done to make it crim- 
inal; so that a person who has used the 
mails In a plan to extort money from another 
by threatening to publish charges against 
him, accusing him of having committed 
crimes, unless the sum demanded is paid, is 
a scheme to defraud within the meaning of 
the statute. Horman v. United States (U. 
S.) 116 Fed. 350, 351, 53 C. C. A. 570. 


A plan formed by two defendants to or- 
der merchandise by letters written under a 
printed heading, describing themselves as 
W. & Co., wholesale merchants, whereas the 
firm was pretended and fraudulent, and 
promising to pay promptly for the same, 
whereas the defendants intended to obtain 
the merchandise and not pay therefor, is a 
“scheme to defraud,” as used in Rev. St. 
§ 5480 [U. S. Comp. St. 1901, p. 3696], provid- 
ing that any one devising a scheme to de- 
fraud, to be effected by opening correspond- 
ence with another person by means of the 
post office department, and the placing of 


any letter in the post office in execution of 


such scheme, shall be punished by fine and 
imprisonment. United States v. Watson (U. 
S.) 35 Fed. 358, 359, 


SCHISM 


SCHISM. 


“Schism,” as used in a provision of the 
constitution for the government of a church 
congregation, providing that, in case of a 
schism, the right of possessing the common 
property of the congregation should devolve 
on two-thirds majority of its voting members, 
means a division or separation in a church, 
or denomination, occasioned by diversity of 
opinions. Nelson v. Benson, 69 III. 27, 29. 


“Schism” is defined by lexicographers to 
mean in a general sense division or separa- 
tion, but appropriately a division or separa- 


tion in a church or denomination of Chris- , 


tians occasioned by a diversity of opinions; 
breach of unity among people of the same 
religious faith. McKinney v. Griggs, 68 Ky. 
(5 Bush) 401, 407, 96 Am. Dec. 360. 


SCHMASCHEN. 


Although “schmaschen gloves” are 80 
often of lamb origin that this term Is indica- 
tive of that origin, it is not universally so, 
nor far enough so to include kid origin. The 
term used in the trade includes gloves made 
from the skins of still-born kids, as well as 
from the skins of immature lambs. Ladies’ 
gloves, 14 inches or less in extreme length, 
manufactured from the skins of still-born or 
immature kids, imported from Germany, de- 
scribed in invoice as ‘“schmaschen, low qual- 
ity, costing from 14% to 15.25 marks per 
dozen,” were properly dutiable as schmaschen 
gloves, at $1.75 per dozen pair, under sched- 
ule M, par. 458, of Tariff Act Oct. 1, 1890, 
and not as ladies’ kid, at $3.25 per dozen 
pair, under the same schedule and para- 
graph, and were not liable to the additional 
duty of $5 per dozen pair imposed by the first 
proviso of said paragraph. In re Holzmais- 
ter (U. S.) 61 Fed. 645, 647. 


SCHNAPPS. 


“Schnapps” is a word of German deriva- 
tion signifying alcoholic drink in general in 
Germany and Holland, but indicating a Hol- 
land gin in England and America. Wolfe 
v. Burke (N. Y.) 7 Lans. 151, 155. 


“Schnapps” is a word which from long 
use has come to designate a kind of gin 
manufactured at Schiedam, Holland. Burke 
v. Cassin, 45 Cal. 467, 479, 13 Am. Rep. 204. 


SCHOLAR. 


See “No Scholar.” 


St. 1881, e. 172, providing for the incor- 
poration of a new town out of a portion of 
the territory of an old one, declaring in sec- 
tion 6 that the annual excess, if any, of 
maintaining the public schools, shall be as- 


7 Wps. & P.—32 
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SCHOOL 


certained by commissioners appointed for 
that purpose on the basis of the ‘average 
number of scholars” in the public schools of 
legal age for a certain year, means the ay- 
erage membership of the public schools as 
shown by the school register, and not the 
average attendance upon the schools. 
„Scholars whose names are upon the regis- 
ter and who are recognized as members of 
the schools are scholars, though they may 
be occasionally absent from school.“ Inhab- 
itants of Needham v. Inhabitants of Welles- 
ley, 31 N. E. 732, 139 Mass. 372. 


SCHOLARSHIP. 


Webster defines ‘‘scholarship” to mean 
maintenance for a scholar or student, the 
foundation for the support of a student. 
Butts v. McMurry, 74 Mo. App. 526, 530 
(quoting Webst. Dict). 


SCHOOL. 


See Common School’; Elementary 
School”; “High School’; “Private 
School’; “Public School”; “Sunday 


School”; “Town Schools.” 


“School” is a generic term, and denotes 
an institution for instruction or education. 
American Asylum of Deaf and Dumb v. 
Phenix Bank, 4 Oonn. 172, 177, 10 Am. Dec. 
112. 


A school is an institution for learning; 
an educational establishment; an assemblage 
of scholars; those who attend upon the in- 
struction in a school of any kind; any place 
or means of discipline, improvement, or in- 
struction. In re Sanders, 36 Pac. 348, 349, 
53 Kan. 191, 23 L. R. A. 603. 


The word ‘school’ is applied to institu- 
tions which are confined to some special 
grades of instruction. This word “school” 
has become a common dictionary word, which 
may be appropriated by any person. Com- 
monwealth v. Banks, 48 Atl. 277, 278, 198 
Pa. 397. 


A will which provided that a certain sum 
should be set apart for the “establishment of 
a school for the education of children, to be 
distributed according to the directions of my 
said executors,” means the establishment of 
a school, either public or private, according 
to the discretion of the executors named, and 
does not necessarily mean the establishment 
of a public charitable school, and, if it does, 
would leave the plans and details entirely to 
the discretion of the executors. Attorney 
General v. Soule, 28 Mich. 153, 158. 


To take possession of a schoolhouse 
when there are no pupils present, and for- 
bid the teacher to use the building, though 
the school is thereby prevented from as- 
sembling, is not a violation of Code, § 2592, 


SCHOOL 


making it a misdemeanor to willfully inter- made. 
State v. Spray, schools from such protection will also ex- 


rupt or disturb a school. 
18 S. E. 700, 701, 113 N. C. 686. 


College. 


“School,” as used in Comp. St. e. 77, art. 
1, J 2, exempting from taxation property 
used exclusively for school purposes, means 
any institution of learning, and Includes the 
higher institutions, like colleges, as well as 
the lower grades of institutions. It is a 
place for learned intercourse and instruction; 
an institution for learning; an educational 
establishment; a place for acquiring knowl- 
edge and mental training. Omaha Medical 
College v. Rush, 35 N. W. 222, 224, 22 Neb. 
449 (citing Webst. Dict.). 


Orphan association or asylum. 


In 1 Rev. St. p. 388, § 4, subd. 8, ex- 
empting schoollhiouses from taxation the term 
“school” relates only to public common 
schools, and will not include the real estate 
of a colored orphan association, where col- 
ored orphans are boarded and suitably edu- 
cated until of an age to be bound or appren- 
ticed. Association for Benefit of Colored 
Orphans v. City of New York, 12 N. E. 279, 
280, 104 N. X. 581. 


An orphan asylum, whose inmates re- 
ceive instruction as incidental to their care, 
but in which no religious instruction is given 
during school hours, is not a “school or in- 
stitution of learning,” within the meaning of 
Const. art. 9, § 4, prohibiting the use of pub- 
lic money or property for the maintenance of 
any school or institution of learning wholly 
or in part under the control or direction of 
any religious denomination. In defining an 
institution, regard must be had to its main 
and essential features. An orphan asylum 
is organized mainly for a shelter, or home, 
for fatherless and motherless children. It 
takes the place of a home to them, and the 
state steps in and says it will supply them 
the same instruction as the common schools 
offer to more fortunate children. The in- 
struction given is incidental to the main pur- 
pose of the asylum. Sargent v. Board of 
Education, 71 N. Y. Supp. 954, 956, 35 Misc. 
Rep, 321. 


Private school. 


Acts 1850, e. 193, art. 10, § 13, provides 
a penalty for the willful interruption or dis- 
turbance by any person of any teucher or 
pupils in any school kept in any schoolhouse, 
place, or construction. This provision ap- 
pears to have been intended to secure the 
privileges of imparting and receiving educa- 
tion to all without distinction or interrup- 
tion. A private school giving instruction in 
writing embraces a branch of education usu- 
ally taught in publie schools and recognized 
by law, and is clearly within the purview of 
the statute to which reference has been 
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The argument which excludes such 


clude colleges, academies, private schools of 
every description, and institutions of every 
sort, with the exception of town and district 
schools; but the terms of the act will em- 
brace all schools for instruction contributing 
to education in an enlarged signification. 
State v. Leighton, 35 Me. 195, 198. 


As used in Const. art. 9, § 8, providing 
that no public money shall ever be appro- 
priated for the support of any sectarian or 
denominational school, or for any school not 


under the exclusive control of the officers of 


the public schools,” the term “school” has 
reference to schools as such in the ordinary 
acceptation of the term; that is, common 
and public schools, such as are organized for 
the sole purpose of disseminating knowledge 
and imparting scholastic instruction, and does 
not apply to a corporation, strictly nonsec- 
tarian and charitable, conducted for the pur- 
port of reclaiming minors. It was held that 
where minors, who had been convicted of an 
infraction of the penal laws of the state, 
were committed to the custody of such cor- 
poration, an order directing thelr mainte 
nance while in such custody out of the paw 
per fund of the county was not a violation 
of the Constitution. Boys’ & Girls’ Aid Soc. 
v. Reis, 12 Pac. 796, 798, 71 Cal. 631. 


School of pharmacy. 


The term “school” is a generic one. In 
its broad sense it includes all educational in- 
stitutions. Generally speaking, “school” and 
“college” are convertible terms. It is correct 
to speak of any educational institution as a 
school. In both England and France the in- 
stitutions in which pharmacists receive their 
final education are termed “schools”; and 
the colleges in pharmacy of this country are 
so termed by the United States Commission- 
er of Education. State Board of Pharmacy 
v. White, 2 S. W. 225, 227, 84 Ky. 626. 


School of stenography. 


„School,“ as used in Const. 1879, art. 207. 
exempting property used exclusively for col- 
leges or other school purposes from taxation, 
is to be construed in its ordinary sense. 
While in its most extensive signification it 
embraces places where learned men meet for 
instruction and intercourse, and places where 
learned members of particular professions 
associate for special purposes, such as the 
college of surgeons, and is applied to describe 
an assemblage of a particular kind or the 
followers of a particular teacher in theology, 
science, philosophy, or medicine, it is not 
used in the Constitution in any of these 
senses, but for the purpose of describing or- 
dinary schools; that is, educational establish- 
ments below the grade of college in which 
elementary knowledge is imparted, or such 
institutions as are for the purpose of in- 


SCHOOL 


structing young children, and are known as 
primary or common schools or academies, 
and does not include an institution in which 
stenography and typewriting are exclusively 
taught. Lichentag v. Tax Collector of First 
Dist., 15 South. 176, 46 La. Ann. 572. 


Singing school. 


To constitute a “school,” within the 
meaning of Act 1857, making it a criminal 
offense to willfully interrupt or disturb any 
public, private, or select school while the 
same is in session, it is essential that there 
should be a teacher and pupils. A meeting 
of persons assembled for the purpose of sing- 
ing together, for their improvement in the 
art of singing, but without a teacher, is 
therefore not a school within the statute. 
State v. Gager, 28 Conn. 232, 235. 


SCHOOL AGE. 
See Legal School Age.” 


SCHOOL APPARATUS. 
See Apparatus.“ 


SCHOOL BOARD. 
As municipality, see “Municipality.” 


The words “school board,” in statutes, 
may mean any agent, committee, school 
board, or board of education intrusted with 
the hiring of teachers and the management 
of the prudential affairs of the district. Pub. 
St. N. H. 1901, p. 64, c. 2, § 29. 


SCHOOL DAY. 


A “school day,” as used in the chapter 
on Education, consists of six hours. Comp. 
Laws N. M. 1897, § 1557. 


SCHOOL DISTRICT. 
See “Organized School District.” 


A “school district” is a corporation or- 
ganized for educational purposes. Hamilton 
v. San Diego County, 41 Pac. 305, 306, 108 
Cal. 273. 


„School districts” are formed for the pur- 
pose of aiding in the exercise of that gov- 
erninental function which relates to the edu- 
cation of children, and to that end the legal 
voters of each district are intrusted with 
specified powers of local government, and the 
trustees whom they elect are made a body 
corporate to represent the district and its in- 
habitants. These characteristics mark them 
as political organizations. Landis v. Ash- 
worth, 31 Atl. 1017, 1018, 57 N. J. Law, 509. 
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ated by general laws to ald in the adminis- 
tration of government. They are but instru- 
mentalities of the state, aud the state incor- 
porates them, that they may more effectually 
discharge their appointed duty. Farmer v. 
Myles, 30 South. 858, 861, 106 La. 333. 


„School districts” are corporations cre- 
ated for a special purpose, and have only 
such powers as are specially granted by leg- 
islative enactment and those that are neces- 
sarily implied to accomplish the object for 
which they are created. The specification 
of these powers by the statute under which 
they are organized restrains them from the 
exercise of other powers than those granted 
and such as must be implied to enable them 
to effect the object of the grant, and operates 
to restrain them from the exercise of other 
powers, and in the discharge of their duties 
and the exercise of the powers granted they 
are governed and restrained by the provi- 
sions of the law under which they are cre- 
ated. Farmers’ & Merchants’ Nat. Bank v. 
School Dist. No. 53, 42 N. W. 767, 6 Dak. 
255. 


“School districts” exist only for the pur- 
pose of a general politic government of the 
state. All the powers with which they are 
intrusted are the powers of the state, and 
all the duties with which they are charged 
are duties of the state. Travelers’ Ins. Co. 
v. Oswego Tp. (U. S.) 59 Fed. 58, 64, 7 C. C. 
A. 669. 


„School districts” are mere subdivisions 
of the state for political purposes, and are 
mere agencies of the state in the administra- 
tion of public laws. Village of Westwood v. 
Sinton, 41 Ohio St. 504, 511 (citing State v. 
Powers, 38 Ohio St. 54). 


A “school district” is but a subordinate 
agency of the territory, doing the work of 
the territory. It is a creature of the Legis- 
lature, which may create or abolish it, or 
change its boundaries without consulting 
the inhabitants, for any reason that may be 
satisfactory to it; and it may do this as 
well through a subordinate agency or officer 
as by direct legislative act. School Dist. No. 
17 of Garfield County v. Zediker, 47 Pac. 
482, 4 Okl. 599. 


Const. 1848, art. 9, § 5, declares that the 
corporate authorities of counties, townships, 
cities, towns, villages, and school disfricts 
may be vested with power to assess and col- 
lect taxes for corporate purposes. Held, that 
the “school districts” meant by the Consti- 
tution were the school districts well known 
and existing throughout the state, formed 
for the purpose of maintenance and support 
of public schools under the general school 
law, as a part of the system of common 
schools throughout the state. Hence the 


A “school district” is an involuntary po- Legislature had no power to constitute a 
litical or civil subdivision of the state, ere- private schoolhouse, erected under the pro- 


SCHOOL DISTRICT 


vision of a will of a testator, a district, 
and provide for the election of trustees, and 
invest them with taxing powers. People v. 
McAdams, 82 III. 356, 360. 


By Comp. St. c. 79, § 1, subd. 1, a 
“school district” is defined as the territory 
under the jurisdiction of a single school 
board. Chicago, B. & Q. R. Co. v. Cass 
County, 70 N. W. 955, 960, 51 Neb. 369. 


The term “school district,” as used in 


the title on Education, shall be declared to 


mean the territory under the jurisdiction of 
a single school board, designated as a board 
of directors.“ Ballinger's Ann, Codes & St. 
Wash. 1897, § 2274. 


As body corporate. 
A school district is not a “body corpo- 
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with certain powers only, expressly granted 
by crude statutes subject to ever-varying 
modifications and amendments by hasty and 
inconsistent legislation. Judge Bell, in Har- 
ris v. School Dist. No. 10, 28 N. H. (8 Fost.) 
58, well expresses it when he says: “These 
little corporations bave sprung into existence 
within a few years, and their corporate pow- 
ers and those of their officers are to be set- 
tled by the constructions of the courts on a 
succession of crude, unconnected, and often 
experimental enactments.” Such corpora- 
tions have no power derived from usage. 
They have the powers only expressly grant- 
ed to them and such as are necessarily im- 
plied from the powers granted to enable 
them to perform the duties imposed by law 
and no more. Most of the powers allowed 
to be exercised by the school districts are 
conferred on the voters assembled in district 


rate,” having neither a common seal nor leg- meetings. School Dist. No. 61 v. Alderson, 


islative powers, but is a quasi corporation, 
which may exercise within the prescribed 
space many of the faculties of a corporation; 
and an Officer thereof, mutilating the books 
of such district, is not liable under a statute 
punishing the officer of a body corporate 
who shall destroy or mutilate the books 
thereof. Commonwealth v. Beamish, 81 Pa. 
(31 P. F. Smith) 389, 391. 


As municipality or person. 


See “Municipality”; Person“; Pub- 
lic Corporation.” 
As quasi corporation. 
“School districts” are not, strictly 


speaking, municipal corporations, where they 
have neither a common seal nor legislative 
powers, both of which are characteristic of 
such corporations; but they are territorial 
divisions for the purposes of common school 
laws, consisting generally of boroughs and 
townships, though frequently subdivided in- 
to smaller districts, and are governed by a 
board of directors chosen by the people. 
They belong to that class of quasi corpora- 
tions to which counties and townships be- 
long, exercising within a prescribed sphere 
many of the faculties of a corporation, and 
the directors are invested with various dis- 
cretionary powers in execution of the school 
laws, for which they are responsible only to 
the people, whose representatives they are. 
Wharton v. Cass Tp., 42 Pa. (6 Wright) 358, 
363. 


A “school district” is at most an invol- 
untary quasi corporation. It has no voice in 
its own creation. It is called into being and 
struck out of existence at the will and dicta- 
tion of the county superintendent and county 
board. Its directors and agents have the 
honors of office thrust on them without so- 
licitation and without compensation. These 
school districts are mere subdivisions of the 
county, temporarily segregated and set apart, 


41 N. W. 466, 469, 6 Dak. 145. 


“School districts” are not municipal cor- 
| porations proper, and, even when invested 
with corporate capacity and the powers of 
taxation, are but quasi corporations, with 
‘limited powers and liabilities. They exist 
only for the purpose of the general political 
government of the state. They are the 
agents and instrumentalities the state uses 
to perform its functions. All the powers 
with which they are intrusted are the pow- 
ers of the state, and the duties imposed up- 
on them are the duties of the state. Madden 
v. Lancaster County (U. S.) 65 Fed. 188, 191, 
12 C. C. A. 566. 


School districts, though possessing some 
corporate functions and attributes, “are pri- 
marily political subdivisions, agencies in the 
administration of civil government, and their 
corporate functions are granted to enable 
them to perform their public duties. They 
are denominated in the books and known to 
the law as ‘quasi corporations,’ rather than 
corporations proper.” Beach v. Leahy, 11 
Kan. 23, 29 (cited in Knowles v. Board of 
Education, 7 Pac. 561, 566, 31 Kan. 692). 


The term “municipal corporations,” as 
used in Laws 1871, c. 79, providing for con- 
testing certain elections in municipal corpo- 
rations, does not embrace school districts; 
the court observing that, although a school 
district possesses corporate capacity and is 
declared in the Constitution to be a body 
corporate, it does not fall within the detini- 
tion of a municipal corporation. A school 
district belongs in the same class as counties 
and townships, which are quasi corporations, 
rather than corporations proper. They pos- 
sess some corporate attributes, but they are 
special agencies in the administration of civ- 
il government, and their corporate attributes 
are to enable them more readily to perform 
their public duties. Freeland v. Stillman, 30 
Pac. 235, 236, 49 Kan. 197, 
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A school district is a public corporation of school affairs. Sargent v. Union School 
a quasi municipal character, possessing such | Dist., 2 Atl 641, 642, 63 N. H. 528. 
authority as has been conferred by the Legis- 
lature, to be exercised in the mode and with- 
in the limits prescribed by the statute. SCHOOL FACILITIES. 
Hughes v. Ewing, 28 Pac. 1067, 93 Cal. 414. Laws 1897, p. 134, § 1940, providing that 
the trustees of any school district may sub- 
mit to the electors the question whether a 
tax shall be raised to furnish additional 
“school facilities,” means facilities in addi- 
tion to or beyond those already possessed by 
the district, and includes apparatus and ap- 
pliances for teaching and teachers as well. 
State v. Cave, 52 Pac. 200, 203, 20 Mont. 468. 


„School districts” belong to that class 
of political organizations called quasi corpo- 
rations, rather than corporations proper. 
They possess some corporate functions and | 
attributes, but they are primarily political 
subdivisions, agencies in the administration 
of civil government, and their corporate func- 
tions are granted to enable them to more 
readily perforin their public duties. State 
v. Downs, 57 Pac. 962, 963, 60 Kan. 788. SCHOOL FUND. 


“School districts” are quasi corporations Act March 12, 1875, § 12, providing that 
for certain purposes, and such purposes in- auditors shall receive 1 per cent. for man- 
clude the building and repair of schoolhous- | aging the “school fund of the county,” means 
es. Andrews v. Estes, 11 Me. (2 Fairf.) 267, the fund which by 3 Gav. & H. St. p. 440, is 
269, 26 Am. Dec. 521. made a permanent fund not to be diminish- 

A “school district” is a quasi corpora- ed, and does not include either the state, 


tion, for the sole purpose of administering | Sbeclal, or local school taxes, the congress- 
the commonwealth system of public educa- ional school fund, interest on the common 
tion. City of Pittsburg v. Sterrett Subdis- school fund, or taxes distributed to the coun- 
trict School, 54 Atl. 463, 465, 204 Pa. 635, 61 ty. Hanlon v. Floyd County, 53 Ind. 123, 
1. R. A. 183. 124. 


“School districts” are quasi corporations Rev. St. art. 988, provides that the coun- 
of the most limited powers known to the | ty treasurer shall give a bond payable to the 
law. Denman v. Webster, 73 Pac. 139, 140, county judge, conditioned that such county 
139 Cal. 452. treasurer shall faithfully execute the duties 
of his office, and pay over according to law 
all moneys which shall come into his hands 
as county treasurer. Article 989 provides 
that such treasurer shall also give an addi- 
tional bond to the one required in the above 
article for the school fund of the county, in 
a sum double the amount of such school 
fund, to be estimated by such county judye. 
Articles 3728, 3729, provide that such treas- 
urer shall execute a bond to secure the avail- 
able school fund of the county, the amount 
of the bond to be double the probable amount 
of such fund which may come into his hands, 
to be estimated by the county judge, and to 
be conditioned as prescribed in article 989. 
Held, that the language, school fund of the 
county,” as used in article 989, should be 
construed in connection with the term, 
“available school fund of the county,” as 
used in articles 3728, 3729, so as to mean the 
available school fund of the county, and not 
to embrace both the available and the non- 
available funds; and hence the duties of 
the treasurer with regard to the permanent 
and nonavailable funds, consisting of pro- 
ceeds of school lands, were covered by the 
general bond required by article 988. Kemp- 
ner v. Galveston County, 11 S. W. 188, 191, 


As precinct. 
See “Precinct.” 


SCHOOL DISTRICT MEETING. 


Pamph. Laws, c. 222, § 2, in reference to 
“meetings for raising money for building 
or repairing a schooihouse,” does not include 
a school district meeting called to see if the 
district will vote not to defend a suit 
brought against them for labor and mate- 
rials in building a schoolhouse. Davis v. 
School Dist. in Haverhill, 43 N. H. 381. 


SCHOOL DISTRICT OFFICER. 
See “Municipal Officer.” 


SCHOOL DISTRICT TRUSTEE. 
As an officer, see “Officer.” 


SCHOOL DISTRICTS ORGANIZED UN- 
DER SPECIAL ACTS. 


Laws 1885, c. 43, § 1, providing that 
“school districts organized under special 
acts” of the Legislature should be exempted 


from involuntary extinction, means those or- 73 Tex. 216. 
ganized under acts, either general or special, 
which gave them a special independent and | SCHOOLHOUSE., 


complete organization and officers of their 
own, having exclusive authority for the su- 
perintendence and government of their 
schools and the administration of all their 


See “Public Schoolhouse.” 


A schoolhouse is a house appropriated 
for the use of schools or for instruction, but 
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usually applies to buildings for subordinate ' forded to not less than ten pupils at one 
schools, and not to colleges. Chegaray v. time. Rev. Laws Mass. 1902, p. 917, e. 106, 


Jenkins, 5 N. T. (1 Seid.) 376, 378. § 8. 


“Schoolhouse,” as used in 1 Rev. St. p. 


| 
| A 111 8 
388, § 4, exempting every schoolhouse, court- s dwelling house 


house, etc., from taxation, means the build- See “Dwelling—Dwelling House.“ 


ing provided for the use of our public com- 
mon schools. Chegaray v. City of New York, 
13 N. Y. (3 Kern.) 220, 229. 


As place of worship. 
See Place of Worship.“ 


“Schoolhouse,” as used in 1 Rev. St. p. As public building or improvement. 
388, providing that every schoolhouse shall 


be exempt from taxation, ete., includes . See “Public Building”; “Public Improve- 


79 
schoolhouses, whether used for publie or pri- ee 
vate schools. Chegaray v. Jenkins, 5 N. T. 


(1 Seld.) 376, 378. As a public house. 


A “schoolhouse” is a public house, witb- 
“Schoolhouse,” as used in Rev. St. $ in the meaning of Pen. Code, art. 356, pro- 
1831, prohibiting insurance companies from hibiting the playing of cards in a public 
insuring “schoolhouses” without a majority house; and the fact that at times it is not 
vote of the members, may include a house or temporarily occupied as such, or that it may 
building in which the school is kept, though be occupied temporurily for any other than 
formerly a dwelling house, and is not re- school purposes, does not, when temporarily 
stricted in Its application to a district school- | vacant, or when so occupied for other pur- 
house. Luthe v. Farmers’ Mut. Fire Ins. Co., poses, make it any less a public house dur- 
13 N. W. 490, 491, 55 Wis. 543. ing the time it is actually dedicated to school 
purposes as such. If the house was being oc- 
i cupied during the week for school purposes. 
it was none the less a public house on Sun- 
day, whether occupied at all, or whether used 
on that day for religious services. Cole v. 
State, 13 S. W. 859, 28 Tex. App. 536, 19 Am. 
St. Rep. 856. 


„House“ is said to be synonymous with 
“messunge,” and to embrace an orchard, gar- 
den, curtilage, adjoining buildings, and other 
appendages of a dwelling house. In a grant 
or devise of a “house,” the curtilage will 
pass, even without the words “with the ap- 
purtenances” being added. It is held in this 
case that the word “schoolhouse” included 
the site. City of Topeka v. State, 67 Pac. 
509, 561, 64 Kan. 6. 


SCHOOLHOUSE FURNITURE, 


See “Furniture.” 


“Schoolhouses,” as used in Comp. St 
§ 1885, providing that the board of school 
trustees shall have power to build or re- 
move schoolliouses, when directed by a vote 
of the district to do so, does not mean sim- 
ply the house, but refers rather to the school, 
jucluding the general equipment, furniture, 
maps, charts, globes, and pupils and teach- 
er. State v. Marshall, 32 Pac. 648, 649, 13 
Mont. 136. 


The word “schoolhouse,” 
Code, p. 662, § 46, which defines burglary as 
an unlawful entry with intent to commit a 
felony of an office, shop, store, warehouse, 
malthouse, stillhouse, mill, factory, bank, 
church, schoolhouse, railroad car, barn, sta- 
ble, ship, steamboat, and water craft, or any 
building in which goods, merchandise, or 
valuable things are kept for use, sale, or de- 
posit, means any schoolhouse, without re 
gard to whether any valuable things are 
kept therein or not, as the latter clause of 
the statute only refers to buildings not spe- 
cifically designated. State v. Sufferin, 32 


i: SCHOOL LANDS. 
As public lands, see “Public Land.” 


SCHOOL LAWS. 


Laws which provide a system of educa- 
| tion, and create and designate the olficers by 
and through whom the system is to be ad- 
in 2 Hils ministered, are known as “school laws.” 
District Tp. of City of Dubuque v. City of 
Dubuque, 7 Iowa (7 Clarke) 262, 286. 


SCHOOL MATTERS. 


Laws 1885, c. 211, giving women the 
right to vote at any “election pertaining to 
school matters,“ means the act of choosing a 
person to fill an office or employment in 
school matters; otherwise, such election 
would not pertain or relate to school matters. 
An election for the choosing of any school 
otticers or school employés would be an elec- 
tion pertaining to school matters, but the 


Pac. 1021, 6 Wash. 107. 


The term “schoolhouse,” as used in all 
laws relative to the employment of labor, 
shail mean any building or premises in 
which public or private instruction is af- 


choosing or selecting of any other officers 
would not. The mere fact that a city, coun- 
ty, or state oflicer may, as incident to his of- 
fice, be required to do some act which may 
more or less remotely affect schools, does not 


SCHOOL MONTH 


make the election of such officer one pertain- 
ing to schoo) matters. The act of the person 
so choosing or selecting by vote or ballot 
must itself relate to school matters. Brown 
v. Phillips, 36 N. W. 242, 247, 71 Wis. 239. 


SCHOOL MONTH. 


A “school month,” as used in the chapter 
on Education, consists of four weeks of five 
days each. Comp. Laws N. M. 1897, § 1557. 


A “school month” shall consist of four 
weeks, of five days each, of six hours per 
day. Rev. St. Okl. 1903, 5 6200. 


In every contract between a teacher and 
board of trustees or board of education, a 
“school month” shall be construed and taken 
to be twenty days, or four weeks of five school 
days each. Gen. St. Minn. 1894, § 3695. 


A “school month” shall consist of not 
less than twenty school days, exclusive of holi- 
days, and sball be taught for not less than 
seven hours each day, including intermis- 
sions and recesses. Rev. St. Tex. 1895, art. 
3910. 


A “school month” shall consist of all 
the days of the calendar month, except Sat- 
urdays, Sundays, and legal holidays. Rev. 
St. Wyo. 1899, § 609. 


SCHOOL OFFICER. 


The term “officers of schools,” as used in 
Const. art. 7, § 8, which provides that the 
Legislature may provide by law that any 
woman at the age of 21 years and upward 
may vote at an election held for the purpose 
of choosing any “officers of schools” or con- 
cerning any measure relating to schools, and 
may also provide that any such woman shall 
be eligible to hold an office pertaining solely 
to the management of schools, is used con- 
vertibly with any office pertaining solely to 
the management of schools’; that is, the 
latter is in the nature of a definition of the 
term, and hence “officer of schools” means 
one whose office pertains solely to the man- 
agement of schools. State v. Gorton, 23 N. 
W. 529, 530, 33 Minn. 345. 


SCHOOL PURPOSES. 


Buildings exclusively used for school pur- 
poses, see “Exclusively Used.” 


The constitutional provision that the 
legislature might exempt from taxation 
“property for school purposes” should not be 
construed to mean property used for schools, 
in the sense that only such property might 
be exempted which was directly or immedi- 
ately subject to use in the school, but to in- 
clude property contributing to purposes of a 
school, made to aid in the education of per- 
sons. Northwestern University v. People, 99 
U. S. 309, 324, 25 L. Ed. 387. 
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A tax for heating and repairing purposes 
is a tax for school, and not for building, pur- 
poses. Such words refer to the building of 
schoolhouses only, within the meaning of 3 
Starr & C. Ann. St. p. 1194, limiting taxes 
levied in any one year to a certain per cent. 
for school purposes” and a certain per cent. 
for “building purposes.” Chicago & A. R. 
Co. v. People, 45 N. E. 122, 123, 163 III. 616. 


„School purposes,“ as used in a warning 
of a city meeting, providing that the meeting 
was called to vote upon the question of rais- 
ing money for school purposes for the en- 
suing year, means the ordinary and current 
expenses in sustaining the existing schools 
of the city, and does not include the proposi- 
tion of raising money for the purpose of 
erecting a high school building. Allen v. City 
of Burlington, 45 Vt. 202, 211. 


Land owned and used by a proprietor of 
a private school in such a manner as to en- 
able him to conveniently and cheaply supply 
the table of a boarding house kept by him for 
pupils, though contiguous to and immediately 
connected with land used exclusively for 
school purposes, is not property used for 
school purposes, within the meaning of 
Const. Tex. art. 8, § 2, empowering the Legis- 
lature to exempt from taxation all buildings 
used exclusively and owned by persons for 
school purposes. St. Edwards College v. 
Morris, 17 8. W. 512, 82 Tex. 1. 


The use of the words “school purposes 
and on which to erect schoolhouses“ in a 
dedication of property to public use, describ- 
ing the purpose of the dedication as being for 
school purposes and on which to erect school- 
houses, operates to limit the use of the prop- 
erty to that of erecting schoolhouses thereon 
and using it for school purposes. Village of 
Van Wert v. Town of Van Wert, 18 Ohio 
St. 221, 226, 98 Am. Dec. 114. 


SCHOOL SUPPLIES. 


Sess. Laws 1891, p. 334, e. 46, was enti- 
tled An act to provide cheaper text-books 
and for district ownership of the same,” and 
section 10 of the act provided that the provi- 
sions of the act should include all other 
school supplies. Held, that the phrase 
“school supplies” meant maps, charts, globes, 
and other apparatus necessary for use in 
schools. Affholder v. State, 70 N. W. 544, 
545, 51 Neb. 91. 


SCHOOL TEACHER. 


As laborer, see “Laborer.” 
As servant, see “Servant.” 


A school teacher, in regard to a pupi) 
intrusted to his care by a parent or guardian, 
stands in loco parentis, and can exercise the 
same authority as the parent, and is responsi- 
ble in the same manner. The rules of law 
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which are applicable to the parental control 
are also to be applied to the school teacher, 
and where a teacher used only reasonable 
force in chastising a child, and only sufficient 
to maintain the discipline of the school, she 
should not be punished for an assault. Com- 
monwealth v. Seed (Pa.) 5 Clark, 78, 79. 


A school teacher is neither a laborer, 
clerk, servant, nurse, or other person, with- 
in the meaning of the statute providing that 
in all cases within the jurisdiction of a jus- 
tice of the peace, where any action is brought 
by any laborer, clerk, servant, nurse, or other 
person for compensation claimed due for per- 
sonal services performed, the plaintiff, if suc- 
cessful, shall be entitled to recover as part 
of the costs a judgment against the defend- 
ant for an attorney’s fee. School Dist. No. 
94 v. Gautier, 73 Pac. 954, 957, 13 Okl. 194. 


SCHOOL TOWN. 
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ence and skill, requires a definition not lim- 
ited to the precise terms of its derivation, 
“knowledge” in a general sense (for that 
would be to exclude immediately the func- 
tion of the expert, which is to express an 
opinion, not positive knowledge); but the 
term must be considered as implying and re- 
quiring special and peculiar knowledge. The 
science which an expert should be required 
to possess and employ on a given subject 
implies that special and peculiar knowledge 
acquired only by a course of observation and 
study, and the expenditure of time, labor, 
and preparation in a particular employment 
and calling of life. Dole v. Johnson, 50 N. 
H. 452, 454. 


There is a distinction between pllilos- 
ophy” and “science.” “Philosophy” has ref - 
erence to the fundamental part of any sci- 
ence; to general principles connected with a 
science, but not forming part of it. ‘“‘Sci- 
ence,” on the other hand, signifies knowl- 


The use of the words “school town,” in edge, co-ordinated, arranged, and systerna tiz- 


an action against a town in which it is des- ad. 
ignated as a school town, is sufficient to | observations, experiment, and reasoning. 


It is knowledge gained by systematic 
In 


show that the action is against the town in re Massachusetts General Hospital (U. S.) 


its capacity as a municipal corporation for 
school purposes. Town of Noblesville v. Me- 
Farland, 57 Ind. 335, 338. 


SCHOOL WEEK. 


A school weck shall consist of five days. 
Rev. St. Wyo. 1899, § 609. l 


SCHOOLING. 


“Schooling,” as used in a bequest for the 
use and benefit of certain families in their 
“schooling,” etc., has a broader and more 
comprehensive meaning than the mere pay- 
ment of school bills. Birchard v. Scott, 39 
Conn. 63, 69. 


A bequest to a school district, to be used 
for schooling the children, is to be construed 
as a charitable bequest. Heuser v. Harris, 
42 Ill. 425. 


SCIENCE. 


See “Christian Science.” 


“Science” is the knowledge of many, or- 
derly and methodically arranged, so as to 
become attainable by one. Jackson v. Wal- 
dron (N. X.) 13 Wend. 178, 205. 


The very notion of “science” springs 
from the recognition of the existence of gen- 
eral truths or laws to which the relation of 
things and their operation upon each other 
conform. These laws or truths, ascertained 
by the investigation of men devoted to par- 
ticular departments of inquiry, constitute 
“science.” Harris v. Panama R. Co., 16 N. 
X. Super. Ct. (3 Bos w.) 7, 13. 


The term “science,” as used in the defi- 
nition of an expert as one possessed of sci- 


— SSS ͤGü— e a- 


95 Fed. 973, 976. 


Rifle shooting. 


“Science,” in its broadest sense, is knowl- 
edge; the knowledge of many methodically 
digested and arranged, so as to be attain- 
able by one; a body of principles and de- 
ductions to explain the nature of some mat- 
ter, as mental science, moral science, physic- 
al science, etc. Rifle shooting is nota science. 
Science depends upon abstract or specula- 
tive principles. An art, as distinguished from 
science, relates to practice or performance. 
Vredenburg v. Beban, 33 La. Ann. 627, 637. 


Surgery. 

In the use of the word “science,” it can- 
not be denied that practical surgery is ordi- 
narily thus spoken of. Webster’s Dictionary 
describes surgery as a “branch of medical 
science.” United States v. Massachusetts 
General Hospital (U. S.) 100 Fed. 932, 938, 
41 C. C. A. 114. 


SCIENTIFIC BOOK. 


Printed sheets of an English work on 
anatomy, imported unbound and comprising 
all of the book, except the first few pages, 
which had been printed in this country by an 
American publisher, were admissible free of 
duty, under paragraph 410 of the free list 
in the tariff act of 1890, as a scientific book. 
Macmillan Co. v. United States (U. S.) 116 
Fed. 1018. 


SCIENTIFIC INSTITUTION. 


“Scientific institutions,“ as used in Laws 
1885, p. 176, exempting from taxation such 
real estate of scientifie institutions as !s oc 


SCIENTIFIC INSTITUTION 


cupied by them for the purposes for which 
they were incorporated, includes the school 
Known as the “Detroit Home and Day 
School,” which was incorporated under an 
act to establish, maintain, and conduct a 
seminary of learning; its only business be- 
ing the maintenance of such a seminary with 
the usual studies pursued, its existence be- 
ing met by tuition charges, and its real es- 
tate being all occupied by the school build- 
ings. All general educational establishments 
have universally been Known as “scientific 
institutions.” A “scientific institution,” un- 
der the language of all civilized countries, 
means an institution for the advancement or 
promotion of knowledge, which is the Eng- 
lish rendering of “science.” 
and Day School v. City of Detroit, 43 N. W. 
593, 5H, 76 Mich. 521, 6 L. R. A. 97. 


“Scientific, ” as used in Pub. St. c. 11, $ 
5, cl. 3, as amended by St. 1889, e. 465, ex- 
empting from taxation corporations organiz- 
ed for literary, benevolent, charitable, and 
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ed to refer to the intrinsic character of the 
thing itself, and means any instrument 
which, in ordinary definition or the accepta- 
tion of experts, would fall within that cate 
gory; and in cases arising under the statute, 
what is or what is not such an instrument 
is to be determined as a question of fact ac- 
cording to the nature of the thing itself, and 
not necessarily according to the nature of 
the use for which it is principally employ- 
ed. United States v. Presbyterian Hospital 
(U. S.) 71 Fed. 866, 868, 18 C. C. A. 338. 


SCIENTIFIC SOCIETIES. 


“Scientific societies,” as used in the Act 
of 1848, entitled An act for the incorpora- 
tion of scientific societies,” and authorizing 
any five or more persons possessing the qual- 
ifications prescribed by the act to associate 
themselves for scientific purposes, cannot be 
construed to inelude societies for the pur- 
pose of carrying on medical or other colleges, 
or any institution whatever which is primari- 


scientific purposes, means such an institu- ly and exclusively educational, and especially 


tion as is devoted either to the sciences gen- 
erally, or to some department of science as a 
principal object, and not merely as an unim- 
portant incident to its important objects. 
The term may not be limited to the physical 
sciences, but cannot be construed to include 
theosophy; and hence a corporation having 
for its paramount object the disseminatior. 
of theosophical ideas and the procuring of 
converts thereto, is not a scientific institu 
tion within the meaning of the statute, since, 
if there is any connection between theosophy 
and any kind of science, it is only incidenta) 
to the study anc promulgation of the specula- 
tive philosophy. New England Theosopbica' 
Corp. v. Board of Assessors, 51 N. E. 456, 
457, 172 Mass. 60, 42 L. R. A. 281. 


Act 1882, § 2, providing that all “scien- 
tific or literary colleges or universities,” or- 
ganized under certain acts, which should 
have reported to the regents within a certain 
time, were declared legally incorporated, can- 
not be construed to include a medical college. 
People v. Gunn, 96 N. Y. 317, 323. 


SCIENTIFIC INSTRUMENT. 


“Scientific instruments” may be said to 
be such as are specially designed for use and 
Principally employed in any branch of sci- 
ence. Such use may be for the purpose of ob- 
servation, experiment, or instruction, or it 
may be a use in connection with the profes- 
sional practice of a particular science. The 
use of surgical instruments by a surgeon in 
the practice of his profession is as much a 
strictly scientific use as when it is employed 
in clinics and training schools, or for the 
purpose of experiment. In re Massachu- 
sill General Hospital (U. S.) 95 Fed. 973, 
76. 


“Scientific instrument,“ as used in the 
free list of Tariff Act Oct. 1, 1890, is intend- 


one in which a compensation is demanded 
for the instruction furnished. In a certain 
sense a medical college may be termed a sei- 
entific institution,” as it is designed to give 
instruction in the science of medicine; but 
the idea most readily suggested by the use 
of the term ‘‘scientific’ is that the Legisla- 
ture intended merely to autborize individu- 
als to associate themselves together for the 
purpose of mutual co-operation in scientific 
investigation and pursuits. People v. Coth- 
ran (N. Y.) 27 Hun, 344, 345. 


SCIENTER. 


“Scienter,” as applied to the keeper of 
a vicious dog, means no more than a reason- 
able cause to apprehend that he might com- 
mit the injury complained of. Duval v. Bar- 
naby, 77 N. X. Supp. 337, 338, 75 App. Div. 
154 


SCILICET. 


See “Videlicet.” 


SCINTILLA OF EVIDENCE. 


A scintilla of evidence means a spark. 
Cunningham v. Union Pac. Ry. Co., 7 Pac. 
705, 797, 4 Utah, 206. 


“A mere scintilla of evidence, if it means 
anything, means the least particle of evi- 
dence; evidence which, without other evi- 
dence, is a mere trifle.” Offutt v. World's 


| Columbian Exposition, 51 N. E. 651, 652, 175 


III. 472. 


SCIRE FACIAS. 


“The cases in which scire facias is em- 
ployed are divided into two classes. One 
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class is where the writ is the commencement ties or otherwise, execution bas not been sucd 
of an original action, as to repeal letters out, and where such execution is necessary 
patent, charters (as a charter of pardon), and | to enable the party who has a judgment to 
the like. In the other class it is a judicial | obtain the benefit of it. Sigourney v. Stock- 
writ, to carry on a suit in which some other: well, 45 Mass. (4 Mete.) 518, 521. 
person has acquired an interest, to revive a y 
judgment, or for like purpose.” Knapp v. A writ of scire facias occupies the place 
Thomas, 39 Ohio St. 377, 383, 48 Am. Rep. | and performs the otħce of both a writ of 
462. peunuuons to bring defendant to the court 
und a declaration or petition, and it should 
A scire facias is styled a Judicial writ,” be good and sutticient for each purpose, and 
viz, a writ for the purpose of effectuating must contain a prayer asking for a proper 
what has already been decided, or, in case of judgment. State v. Baughman (Mo.) 74 S. 
bail, to compel the bail to perform that which W. 433, 434. 
1 h solemn! idertak recor 
vias Gantel. 23 a a 695 ais A scire facias is in the nature of a dec- 
36, 42 L. R. A. 72 (citing Delano v. Jopling, laration, and it should contain upon its face 
11 Ky. [1 Litt.] 117). such a statement of facts as to justify the 
process in respect to the form in which it 
A scire facias is a common-law remedy issues and the persons who are made par- 
to revive a judgment, though it is not so to ties to it. Lyon v. Ford, 20 D. G. 530, 535. 
revive a suit pending, nor is it at common | f l 
law a remedy to revive a suit, and, if it can A scire facias is a proceeding or writ 
issue for that purpose, it must be by statute. founded on some matter of record, and the 


Portevant v. Pendleton's Adm'rs, 23 Miss. rule is without exception that the record 
(1 Cushm.) 25, 41. must be complete in itself, and no testimony 


Is admissible aliunde for the purpose of mak- 
A scire facias is always founded upon a ing out a case. The object of the proceeding, 
record and issues from, and is made re- though strictly statutory, is to vivify or vi- 
turnable to, the court where the record is talize what otherwise would lie dormant up- 
kept. Without legislation the courts acquire on the record. Kenosha & R. R. Co. v. Sper- 
no jurisdiction by process of scire facias over | ry (U. S.) 14 Fed. Cas. 336, 337. 
disputed questions relative to grants. A 
scire facias, when employed to revoke a A writ of scire facias is a judicial writ, 
grant, only reaches such matter as appears and must be signed by a judge or a clerk. 
upon the face or within the body of the Walsh v. Haswell, 11 Vt. 85, 88. 


grant. Walker v. Wells, 17 Ga. 547, 551, 63 Die tlie r a atire tadaa o r 


Am. Dec. 252. f P 
the right to take execution on the original 
“Scire facias” is a judicial writ, founded judgment and to remove the bar of tbat right 
upon a record, and, when brought to enforce raised by a year and a day baving elapsed 
the payment of money, it must be for a spe | sincé the last execution was taken. Slayton 
citic sum, or perhaps, in addition, interest or |v. Smilie, 66 Vt. 197, 198, 28 Atl. 871. 
exchange, as an incident to the debt. It will 


not lie upon the record of an order for the 
payment of alimony pending a suit for di- reeital of the record on which it is founded 


vorce, when a resort to evidence dehors is sutlicient. Dimond's Ex'rs v. Allen (Vt) 1 


would be necessary to ascertain the amount Tyler, 10, 11. 

due. A married woman cannot maintain an A writ of scire facias is a judicial writ, 
action at law against her husband in any usually intended to carry into effect a judg- 
case, except for the purpose of enabling her ment already rendered, and for this reason 
to recover and enjoy her separate property. | it must issue from the same court where the 
Chestnut v. Chestnut, 77 III. 346, 349. record is. The statute of Vermont has made 
an innovation on this principle, so far as to 
provide that a writ may issue from another 
justice, or from the county court in some 


A scire facias is a judicial writ, and the 


A scire facias is a writ calling on a de 
fendant to show cause why a judgment then 


existing against bim should not be executed. f f 
The judgment to be rendered on the scire cases, notwithstanding the record is not be- 


facias is nothing more than that execution is- fore them. Gilson v. Gay, 10 Vt. 326, 330. 


sue. One court of concurrent jurisdiction Scire facias is a proceeding applicable to 
only can carry into effect the judgment of an- | the revocation and annulment of grants made 
other by issuing an execution on a judgment by the crown improperly, or forfeited by the 
obtained by the other. Boylan v. Anderson, grantee thereof. People v. Miner (N. X.) 2 
3 N. J. Law (2 Penning.) 529. Lans. 396, 398. f 


A writ of scire facias is a judicial writ, Scire facias is a judicial writ, founded 
grounded in whole or in part upon matter of on some matter or proceeding of record, a 
record, grantable by the court ordinarily as a | judgment, recognizance, or letters patent, and 
matter of course when a judgment has been on some matters incidental thereto, a regular 
rendered, but where, from the death of par-| and judicial statement of which is to fur 
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ther and accomplish the end and intent of 
that record, by insuring its proper operation 
in behalf of parties legally interested there- 
In. Co. Litt. 524, note 1. It is a proper 
process when a judgment has been obtained, 
and execution remains to be done, but can- 
not be issued, by reason of events subsequent 
to the rendition of judgment, in the ordinary 
mode. Pillsbury v. Smyth, 25 Me. (12 Shep.) 
427, 432. 


The phrase “scire facias” embraces two | inal 


classes of cases: First, those cases which 
are in nature and in fact original actions, 
such as sci. fa. to set aside letters patent or 
recognizances of various courts: and second, 
sci. fa. on a judgment against parties. These 
are not original suits, but are merely ancil- 
lary. A scire facias on a judgment to pro- 
cure execution against the party to said 
judgment is not an original suit, but a contin- 
uation of the former action. State Treasur- 
er v. Foster, 7 Vt. 52, 53. 


A scire facias is a writ. It is some 
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writ to have execution on a judgment or debt 
of record. State v. Kinne, 39 N. H. 129, 137. 


This writ is a judicial one, founded on 
some matter of record, such as a judgment, 
letters patent, or the like, to enforce the 
execution of which, or to vacate and set 
them aside, and as the defendant may plead 


| thereto. It is considered in law as an action. 


Bowie v. Neale, 41 Md. 124, 135. 


A scire facias is In the nature of an orig- 
action, and defendant may plead to it in 


| bar of an execution. The action is a substi- 


tute for the action of debt on the judgment. 
A judgment against a municipal corporation 
may be revived by scire facias. Walter v. 
Conyngham Tp. Pa.) 1 C. P. Rep. 27. 


A scire facias is an action to which the 
defendant may plead any legal matter of 
defense. Dickson v. Wilkinson, 44 U. S. @ 
How.) 57, 59, 11 L. Ed. 491. 


A scire facias to revive a judgment Is an 
action to which defendant may plead. Such 


times the commencement of a new action, as ' scire facias may be issued as well after as 


when it is issued to repeal a patent, vacate 
a charter, aud the like; there being no ac- 
tion on which it can be founded It is in 
other cases the continuation of a suit, as 
when brought to revive a judgment after a 
year and a day from its rendition, or on the 
marriage or death of parties. If it be a 
writ, it must be well tested and signed by the 
clerk. A proceeding under this writ is some- 
what in the nature of a criminal information 
in England. It is a substitute for an indict- 
ment or presentment in certain designated 
cases. State v. Scott, 32 Tenn. (2 Swan) 332, 
335. 


As an action or suit. 


A scire facias is an action. It also is a 
suit. Milsap v. Wildman, 5 Mo. 425. See, 
also, Chestnut v. Chestnut, 77 III. 346, 349; 
White v. Washington School Dist., 45 Conn. 
59, 61. Contra, see Heath v. Bates, 70 Ga. 
633, 636. 


Sci. fa. is a judicial writ, and, because 
the defendant may plead thereto, it is con- 
sidered an action. Grey v. Jones, 2 Wils. 
251; Fenner v. Evans, 1 Term R. 267; 2 
Tidd, Prac. 1090; Betts v. Johnson, 35 Atl. 
489, 490, 68 Vt. 549. 


Although for certain purposes a scire fa- 
cias is treated as an action, it is nevertheless 
always founded on some judgment, recogni- 
zance, bond, or other judicial proceeding, 
which it must recite, or at least so much 
thereof as will show the liability of the de- 
fendant. Gregory v. Chadwell, 43 Tenn. (3 
Cold.) 390, 392. 


Scire facias is a judicial writ in the na- 
ture of an action, and must pursue the rec- 
ord on which it is founded. It is a judicial 


before the expiration of the lien of the judg- 
ment, and against the representatives of a 
deceased defendunt. Hubbard v. Bolls, 7 
Ark. (2 Eng.) 442, 443. 


Scire facias to revive a judgment is an 
action, within the meaning of the statute of 


limitations requiring “all actions to be com- 


menced within 16 years.“ Gibbons v. Good- 
rich, 3 III. App. (8 Brad w.) 590, 594. 


A scire facias to revive a judgment is 
not an action, within the meaning of the 
statute giving either party a change of venue 
in any civil cause before a justice of the 
peace. Sutton v. Cole, 55 S. W. 1052, 1053, 
155 Mo. 206. 


A scire facias to revive a judgment is 
not a suit, but it is a judicial writ founded on 
a matter of record. Challenor v. Niles, 78 
Ill. 78, 79. p 


As a civil proceeding. 


A scire facias is the process for carrying 
a recognizance in a criminal case into ex- 
ecution; and, while it is sometimes denom- 
inated a “suit,” it is only so to the extent 
that tbe defendant may plead to it. A scire 
facias upon a recognizance in a criminal 
prosecution is not a civil proceeding, so as to 
entitle the party to remove such a cause to 
a federal court under the judiciary act and 
the Constitution of the United States. It is 
judicial, rather than original, in its nature; 
for, when final judgment is rendered, the 
whole record is considered as one. State v. 
Murmann, 28 S. W. 2, 3, 124 Mo. 502. See, 
also, Gray v. Thrasher, 104 Mass. 373, 375. 


A scire facias for the enforcement of a 
judgment is a civi! action. Humiston v. 
Smith, 21 Cal. 129, 134. 
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As the continuation of a proceeding. 


A scire facias is only the continuation 
of a former suit, and not an original proceed- 
ing. Coomes v. Moore, 57 Mo. 338, 341. 


Scire facias is generally to obtain ex- 
ecution on a judgment. It is not an original 
suit, but a continuation of the former one. 
No damages are allowed, nor were costs until 
St. 8 & 9 Wm. III, c. 11. The judgment is 
that the plaintiff have execution, and the ex- 
ecution issues on the original judgment. 
Betts v. Johnson, 35 Atl. 489, 490, 68 Vt. 549. 


The writ of scire facias is a common-law 
writ. It is not the commencement of a civil 
action, but Is a mere continuation of an orig- 
inal proceeding to enforce the collection of a 
debt confessed. A proceeding by scire facias, 
therefore, on a recognizance, does not entitle 
the surety therein to a jury trial; Const. art. 
2, § 28, providing that the right of trial by 
jury shall remain inviolate, and the Revised 
Statutes providing that as to issues of fact in 
an action for recovery of money only there 
must be a trial by jury. State v. Hoeffner, 
28 S. W. 1, 124 Mo. 488. 


. Scire facias is only a continuance of a 
former suit, and not an original proceeding. 
It is not the commencement of an action, to 
which the statute of limitations can be plead- 
ed. A scire facias to revise a judgment is 
therefore not a suit on the judgment, in 
which the plaintiff recovers the amount of 
the original judgment, with interest and 
costs. The proper entry is to award execu- 
tion for the amount of the original judg- 
ment, with interest from its rendition and 
costs. Humphreys v. Lundy, 37 Mo. 320, 323 
(quoted and approved in Sutton y. Cole, 55 
S. W. 1052, 1053, 155 Mo. 206). 


The proceeding by writ of scire facias to 
revive a personal judgment is statutory. It 
has its origin in the statute of Westminster 
II (St. 13 Edw. I, e. 45). It is not an original 
proceeding, but a mere continuance of the 
former suit; a supplementary remedy to aid 
in the recovery of the debt evidenced by the 
original judgment. Adams v. Savage, 3 Salk. 
321; 2 Bac. Abr. 598; McGill v. Perrigo (N. 
Y.) 9 Johns. 259; Humphreys v. Lundy, 37 
Mo. 320, 323. Its purpose is not to raise the 
issue of the validity of the original judgment, 
but to offer the debtor an opportunity to 
show, if he can, that the former judgment 
has been paid, satistied, or released, and, if 
he cannot, to avoid the statute of limitations 
against the judgment and its lien, if it have 
one, and to give the creditor a new right of 
enforcement from the date of the judgment 
of revival. Its effect, when it results in a 
new judgment, is to avoid the statute of limi- 
tations, to set it running again from the date 
of the judgment of revival, and to reinstate 
the old judgment, and any lien which it evi- 
dentes as of the date of the judgment of re- 


6354 


SCIRE FACIAS 


vival. 2 Cooley, Bl. Comm. 3, 656; Walsh 
v. Bosse, 16 Mo. App. 231, 233; Merchants’ 
Mut. Ins. Co. v. Hill, 17 Mo, App. 590, 593; 
Fagan v. Bently, 32 Ga. 534; Farrell v. Glee- 
son, 11 Clark & F. 702, 712. It is not a sub- 
stitute for the action of debt upon the judg- 
ment, but is an independent, concurrent rein- 
edy, of which the creditor may avail himself, 
regardless of such an action. Lafayette 
County, Mo., v. Wonderly (U. S.) 92 Fed. 313, 
314, 34 C. C. A. 360. 


A proceeding by scire facias on a forfeit- 
ed recognizance, whatever may have been 
held in other jurisdictions, is considered in 
Missouri as a mere continuation of an orig- 
inal proceeding to enforce the collection of a 
debt confessed. The writ is a common-law 
writ. It is not the commencement of a civil 
or new action within the meaning of the 
Code. State v. Hoeffner, 28 S. W. 1, 124 
Mo, 488. 


A writ of scire facias is a judicial writ, 
and issues only from the court in which the 
judgment was rendered; and it is not re 
garded as a judicial suit, but is in one sense 
a continuation of the former action, and, 
when an execution is obtained, it is for the 
purpose of executing the original judgment. 
Gibson v. Davis, 22 Vt. 374, 375. 


As similar to foreclosure. 


It is held that the remedy by scire facias 
accomplishes precisely the same thing as 
foreclosure. They both seek the same end, 
namely, the conversion of the mortgaged 
premises into money and the extinguishment 
of the equity of redemption. The latter is 
called “equitable foreclosure,” and the for- 
mer may be called “legal foreclosure,” be- 
cause they are in effect the same. Van 
Vrankin v. Roberts, 29 Atl. 1044, 1046, 7 Del. 
Ch. 16. 


As an original proceeding. 


A scire facias is a new and independent 
action, referring to the former proceeding, 
but wholly distinct from it. Greenway v. 
Dare, 6 N. J. Law (1 Halst.) 305, 306. 


Where a judgment was obtained against 
the land of the judgment debtor in the hands 
of a terre-tenant, although, as against the 
judgment debtor, a scire facias proceeding 
was a continuation of the original proceeding 
in which the judgment was obtained, yet as 
against the terre-tenant, wbo was an entire 
stranger, the scire facias must be regarded 
as so far a new proceeding that everything 
necessary to co-exist to affect his rights must 
appear in the writ. Bish v. Williar, 59 Md. 
382, 384. 


A scire facias, although a judicial pro- 
cess, so far partakes of the nature of an ac- 
tion that the defendant may appear and 
plead to it in the same manner as to an ac- 
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tion founded on the original writ, and the 
judgment thereon is a new judgment. Weav- 
er v. Boggs, 38 Md. 264. It has been held 
in several cases that the writ is in the na- 
ture of a declaration, and that it must “con- 
tain upon its face such a statement of facts 
as to justify the process in respect to the 
form in which it issues and the persons who 
were made parties to it.“ Wright v. Ryland, 
48 Atl. 163, 165, 92 Md. 645, 53 L. R. A. 702 
(citing Prather v. Manro [Md.] 11 Gill & J. 
265). 


A scire facias, although a judicial writ, 
so far partakes of the nature of an original 
action that the defendant is entitled to plead 
to it any defense which goes to show that 
bis liability bas been discharged or extin- 
guished. If a scire facias is issued against 
an original defendant or his administrator to 
revive a judgment, and he is summoned, a 
judgment of fiat against him operates as a 
conclusive estoppel upon him against there- 
after asserting any defense to the original 
judgment which he neglected to plead to the 
sci. fa. Hadaway v. Hynson, 43 Atl. 806, 
809. 89 Md. 305 (citing Starr v. Heckart, 32 
Md. 271, 272). 


“A scire facias is deemed a judicial writ 
founded on some matter of reccrd, as judg- 
ments, recognizances, and letters patent, on 
which it lies to enforce the execution of 
them, or to vacate or set them aside; and, 
though it be a judicial writ or writ of execu- 
tion, yet it is so far in the nature of an orig- 
inal action that the defendant may plead to 
it, and it is in that respect considered as an 
action. 8 Bac. Abr. ‘Scire Facias,’ (A). But 
for some purposes it is considered only as a 
continuation of the original action.” Heath 
v. Bates, 70 Ga. 633, 636. 


A scire facias is a judicial writ, issued to 
enforce the execution of some matter of rec- 
ord on which it is usually founded; but, 
though a judicial writ or writ of execution, is 
so far an original that the defendant may 
plead to it. As it discloses the facts on 
which it is founded, and requires an answer 
from the defendant, it is in the nature of a 
declaration. and the plea is properly to the 
writ. Winder v. Caldwell, 55 U. S. (14 How.) 
434, 442, 14 L. Ed. 487. 


Scire facias is deemed a judicial writ, 
though unlike other judicial writs, as, for ex- 
ample, the ordinary writs of execution. It 
is so in the nature of an original that the 
defendant may plead to it; so that the pro- 
ceeding is considered an action, and is em- 
braced in a release of actions. But It is said 
on the highest authority that when it is 
founded on a recognizance its purpose is as 
im case of Judgments, to have execution; and 
although it is not a continuation of a former 
suit, as in the case of an execution, yet, not 
being a commencement or foundation of an 
action, it is not an original writ, but a ju- 
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dicial writ, and at most only in the nature 
of an original action. Pullman’s Palace Car 
Co. v. Washburn (U. S.) 66 Fed. 790, 792. 


Scire facias is usually resorted to, and 
must be brought, in the court where the rec- 
ord remains, because it is founded upon the 
recognizance, and must be considered as flow- 
ing from it and partaking of its nature. 
While it is so far original that the defendant 
may plead to it, it is judicial, rather than 
original, and its real office is to carry into 
effect the interlocutory judgment; and, when 
final judgment is rendered, the whole is to 
be taken as one record. State v. Dwyer, 39 
Atl. 629, 630, 70 Vt. 96 (citing Bac. Abr. tit. 
“Scire Facias”). 


Scire facias is a judicial writ founded 
on some matter of record, as judgments and 
recognizances, and as having certain peculiar 
principles applicable to it; yet it is spoken 
of as an original writ, and the defendant may 
plead to it as to an action. Commonwealth 
v. Stebbins, 70 Mass. (4 Gray) 25, 26. 


In England “a scire facias is an origina! 
action when it is issued to repeal letters pat- 
ent.” 2 Rap. & L. Law Dict. 1153. It is the 
proper remedy to be pursued in the event a 
grant has been improvidently made to one not 
entitled thereto. Though one who has filed a 
caveat to an application for a headright war- 
rant, fraudulently obtains from the state a 
grant to the land in controversy, and thus 
prevents the applicant. who would other- 
wise have been entitled thereto from receiv- 
ing such a grant, the latter cannot, in his 
own name and right, maintain against the 
former a proceeding by scire facias for the 
purpose of setting aside and canceling the 
grant so fraudulently obtained. Calhoun v. 
Cawley, 104 Ga. 335, 336, 30 S. E. 773. 


A scire facias is a judicial writ, used to 
enforce the execution of some matter of rec- 
ord on which it is usually founded; but. 
though a judicial writ, it is so far an original 
one that defendant may plead to it. Winder 
v. Caldwell, 55 U. S. (14 How.) 434, 443, 14 
L. Ed. 487. 


As process. 
See “Process.” 


As a substitute for action on the judg- 
ment. 

A scire facias is a judicial writ, the use 
of which the statute has authorized to keep in 
force and effect a judgment already rendered. 
It is said to be a statutory substitute for the 
common-law action on the judginent, which 
was formerly necessary to be brought, if ex- 
ecution was not issued within a year and a 
day. Kratz v. Preston, 52 Mo. App. 251, 254 
(quoted and approved in Sutton v. Cole, 55 
S. W. 1052, 1053, 155 Mo. 200). 


SCOLD 


SCOLD. 


See “Common Scold.” 


SCOPE. 


“Scope,” as used in an instruction that, if 
a certain person was acting within the scope 
of his duty as supervisor of a road district 
at the time of opening a certain fence, 
verdict should be in his favor, means design, 
aim, purpose, or intention, and renders the 
instruction erroneous. Linblom v. Ramsey, 
75 III. 246, 251. 


SCOPE OF AGENCY. 


The phrase “within the scope of his agen- 
cy” cannot properly be restricted to what 
the parties intended in the creation of the 
agency, nor can the question be determined 
by the authority intended to be conferred by 
the principal. As stated in some of the 
cases, we must distinguish between the au- 
thority to make the representations which 
amount to a fraud, and the authority to trans- 
act the business in the course of which the 
fraudulent act was committed. The scope of 
the agent's authority reaches out, and per- 
mits him to do such acts and things as are 
directly connected with and essential to the 
business in hand. He may not do everything 
that his principal may do; but, where the 
matter in controversy becomes a necessary 
part of the transaction under consideration, 
then we may say that it falls within the 
scope of his agency. Matteson v. Rice, 92 
N. W. 1109, 1111, 116 Wis. 328. 


The phrase “within the scope of the 
agency,” as used to define the liability of the 
principal for the acts of his agent, cannot be 
restricted to what the parties intended in 
the creation of the agency; for that would 
exclude negligence, as no agent is appointed 
for the purpose of being negligent, any more 
than for the purpose of acting fraudulently. 
The question cannot be determined by the 
authority intended to be conferred by the 
principal. Where principals authorize their 
agent to make a settlement of an indebted- 
ness due them, which the agent did, they are 
bound by the settlement made, though not in 
all respects in accordance with their instruc- 
tions; the debtor having no knowledge of 
such instructions. Whaley v. Duncan, 25 S. 
E. 54, 58, 47 S. C. 139. 


SCOPE OF AUTHORITY. 


The phrase “scope of authority,” in the 
law of agency, means those acts proper for 
the accomplishment of the end in view by 
means of the agency, or such as are usual in 
matters of that kind. First Nat. Bank v. 
Nelson, 38 Ga. 391, 402, 95 Am. Dec. 400. 


The phrase “scope of authority,” as used 
in the statement of the principle that cor- 
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porations are liable civilly for damages oc- 
casioned by the torts of their officers and 
agents committed while acting within the 
scope of their authority, is one which it is 
difticult to precisely define. In his work on 
Agency Mr. Mechem says, in a clear exposi- 
tion of the subject: But while, as has been 
seen, authority is often to be implied from 


| the conduct of the parties, yet it is a neces- 
‘sary and logical limitation upon the con- 
the | struction of such an authority that the pow- 


er implied shall not be greater than that 
fairly and legitimately warranted by the fact. 
The reason of this rule is so apparent and so 
just that it needs no argument to support it. 
If the agency arises by implication from acts 
done by the agent with the tacit consent or 
acquiescence of the principal, it is to be 
limited in its scope to acts of a like nature. 
If it arises from the general habits of deal- 
ing between the parties, it must be confined 
in its operation to dealings of the same kind, 
If it arises from a previous employment of 
the agent in a particular business, it is in 
like manner to be limited to that particular 
business. In other words, an implied agency 
is not to be extended by construction beyond 
the obvious purpose for which it is apparent- 
ly created.” In Reynolds v. Witte, 13 S. C. 
5, 36 Am. Rep. 678, it is said that authority to 
commit a fraudulent act and the authority 
to transact the business in the course of 
which the fraudulent act was committed 
must be distinguished. Tested by reference 
to the intention of the principal, neither neg- 
ligence nor fraud is within the scope of the 
agency, but, tested by the connection of the 
act with the property, is as much within the 
scope of the agency as negligence in allowing 
others to take it. The proper inquiry is 
whether the act was done in the course of 
the agency and by virtue of the authority as 
nagent. If it was, then the principal is re- 
sponsible, whether the act was merely neg- 
ligent or fraudulent.” In a recent English 
case (Stevens v. Woodward, 6 Q. B. Div. 318) 
it is said: “Although a definition is difficult, 
I should say the act for which the master is 
to be held liable must be something incident 
to the employment for which the servant is 
hired and which it is his duty to perform.” 
Fitzgerald v. Fitzgerald & Mallory Const. 
Co., 62 N. W. 899, 903, 44 Neb. 463. 


SCOPE OF BUSINESS. 


“Scope of the business“ may be generally 
described as including what is reasonably 
necessary for the successful conduct of the 
business, measured by the nature of the busi- 
ness and the usages of those engaged in the 
same occupation in the same locality, and 
subject to be enlarged, also, by the knowa 
habits and conduct of the particular firm it- 
self. Sparks v. Flannery, 30 S. E. 823, 824, 
104 Ga. 323 (citing 1 Bates, Partn. § 315). 


“Scope of the business,” as the term is 
used with relation to the power of partners 


SCOPE OF EMPLOYMENT 


to bind the firm generally, includes what is 
reasonably necessary to the successful con- 
duct of the business in which they are actual- 
ly engaged. Brooks-Waterfield Co. v. Jack- 
son (Ky.) 53 S. W. 41, 42, where it is held 
that a contract of partnership for the con- 
duct of an ordinary country store did not as 
a matter of law imply an authority to deal 
in the partnership name in the business of 
buying and selling leaf tobacco. 


SCOPE OF EMPLOYMENT. 


The phrase “acting within the scope of 
his employment” means while on duty. 
Thus, where a passenger on a street car had 
an altercation with a motorman, and, after 
alighting from the car and depositing certain 
bundles which he carried on the sidewalk, re- 
turned to the car, whereupon the motorman 
left the car and assaulted him, the motorman 
was not acting within the scope of his em- 
ployment at said time. Palmer v. Winston- 
Salem Ry. & Electric Co., 42 S. E. 604, 605, 
131 N. C. 250. 


“Scope of employment,” as used in the 
statement that the master is liable for the 
negligence of his servant while acting within 
the scope of the employment, includes those 
acts which are fairly incident to the employ- 
ment, or, in other words, which the master 
has set in motion, so that the master is liable 
for all injuries resulting from the execution 
of the employment. Any act directed or au- 
thorized by the master is included within the 
scope of the employment, but the acts of the 
agent, willfully and intentionally done with- 
out the command or authorization of the 
master, are not. Goodloe v. Memphis & C. 
R. Co., 18 South. 166, 107 Ala. 233, 29 L. R. 
A. 729, 54 Am. St. Rep. 67. 


“Scope,” as used in the statement that a 
railroad company is liable to a trespasser for 
injuries received by being willfully thrown 
from a train by its servants, acting within 
the scope of their employment, signifies the 
extent, or, so to speak, the sweep, of their 
authority, and is not limited to acts in the in- 
terest of, or the prosecution of the business 
of, the employer. Southern Ry. Co. v. Wild- 
man, 24 South. 764, 766, 119 Ala. 565. 


SCOT. 


The term “scot” is commonly applied to 
sewers’ rates on marsh lands. Waller v. An- 
drews, 3 Mees. & W. 312, 318. 


SCOT AND LOT. 


“Scot and lot” was a customary contribu- 
tion laid upon all subjects according to their 
ability. Frleszleben v. Shallcross (Del.) 19 
Atl. 576, 578, 9 Houst. 1, 8 L. R. A. 337. 


The phrase “scot and lot” is used to des- 
ignate “certain duties which must be paid by 
those who claim to exercise the elective fran- 
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chise within cities and boroughs before they 
are entitled to vote.” McCafferty v. Guyer, 
59 Pa. (9 P. F. Smith) 109, 116 (citing Holt- 
house Law Dict.). 


SCOURED WOOL. 


“Scoured wool,” as used in the tariff 
acts, imposing a specific duty on scoured wool, 
includes wool imported scoured, though not 
in a form ordinarily known in commerce as 
“scoured wool.” The term includes wool tops, 
consisting of fragments of torn wool which 
have been prepared for spinning. United 
States v. Patton (U. S.) 46 Fed. 461, 464. 


SCOUTS. 


“Scouts,” as used in Act of May 17, 
1865, declaring that scouts or single soldiers, 
if disguised in the dress of the country or 
clothed in the uniform of either army, who 
shall wrongfully take property by threats 
or violence, shall suffer death, means per- 
sons who in times of war are sent out to 
gain information and bring in tidings of the 
movements and conditions of the enemy. 
Vaughn v. State, 43 Tenn. (3 Cold.) 102, 107. 


SCOW. 


As a barge, see “Barge.” 
As a building, see “Building.” 


A “scow” is a vessel. The Hezekiah 
Baldwin (U. S.) 12 Fed. Cas. 93: The Kate 
Tremaine (U. S.) 14 Fed. Cas. 144; The Ouo- 
rere (U. S.) 18 Fed. Cas. 728; The Bob Con- 
nell (U. S.) 1 Fed. 218, 219; New England 
Marine Ins. Co. v. Dunham, 78 U. S. (11 
Wall.) 1, 20 L. Ed. 90; Endner v. Greco (U. 
S.) 3 Fed. 411, 413; Adams v. Farmer (N. Y.) 
1 E. D. Smith, 588, 589. Contra, see Hicks v. 
Williams (N. Y.) 17 Barb. 523. 


SCRAMBLING POSSESSION. 


The term “scrambling possession” means 
a struggle for possession on the land itself, 
not such a contest as is waged in the courts. 
Spiers y. Duane, 54 Cal. 176, 177. 


Where the landlord obtains possession by 
seizing the tenant and throwing him to the 
ground, and holding bim there while his fa- 
ther enters the property and locks and bolts 
the doors, it is what the books characterize 
as “scrambling possession,” and confers no 
rights whatever upon the landlord, and par- 
ticularly no right to defend the possession 
thus gained by further acts of violence and 
force. Lobdell v. Keene, 88 N. W. 426, 428, 85 
Minn, 90. 


A possession obtained by an act of tres- 
pass in building a fence is not such posses- 
sion as will support an action of forcible 
entry and detainer against a claimant who 
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destroys the fence. This possession is of a: “scrawl by way of seal,” within the Missouri 


sort which the court says has been aptly 
called a “scrambling possession.” Dyer v. 
Reitz, 14 Mo. App. 45, 46. 


SCRAMMING CONTRACT. 


“One that confers the right to mine and 
gather such ore as may be left within the 
limits of a mine or pit that has been opened 
and mined before.“ Davie v. Lumberman’s 
Min. Co., 53 N. W. 625, 626, 93 Mich. 491, 24 
L. R. A. 357. 


SCRAP IRON. 


“Scrap iron,” is all waste or refuse iron 
which has been in actual use and is only fit 
for remanufacture, without reference to 
whether it is new or old. Schlesinger v. 
Beard, 7 Sup. Ct. 546, 547, 120 U. S. 264, 30 
L. Ed. 656. 


“Scrap iron,” as used in Rev. St. § 2504, 


imposing a duty on wrought scrap iron of 
every description, and providing that nothing 
shall be deemed scrap iron except waste or 
refuse iron that has been in actual use and 
is fit only tò be manufactured, does not in- 
clude iron rails that have never been in use, 
though they are old and rusty, and are in fact 
intended by the importer to be wanufactured. 
Dwight v. Merritt, 11 Sup. Ct. 768, 769, 140 
U. S. 213, 35 L. Ed. 400. l 


SCRAP TOBACCO. 


“Scrap tobacco” is that part that falls 
when stripping the tobacco to prepare the 
leaf to go into cigars. In the process of man- 
ufacturing cigars they take tobacco in the 
leaf, put it first on racks to dry, then in bar- 
rels to sweat, and then put it on the cigar 
maker's table. In all this handling—racking, 
barreling, taking out, and putting on the 
table—there is always more or less breakage 
of the tobacco leaf; and the particles which 
fall in handling, and those which are broken 
from the leaf in the process of stemming, 
make this “scrap tobacco.” United States v. 
Schroeder (U. S.) 93 Fed. 448, 449, 35 C. C. 
A. 376. 


SCRAPE. 


The term “scrape” is used to designate 
crude turpentine, which is forined on the body 
of the tree. It is personal property, and be 
longs to the person who has lawfully pro- 
duced it by cultivation. Lewis v. McNatt, 65 
N. C. 63, 65. 


SCRAWL. 


As a seal, see “Seal.” 


A mere flourish at the end of the signa- 
ture, not made by way of seal, is not a 


statute providing that the signer of a sealed 
instrument must aftix a “scrawl by way of 


sea!“ to his name to constitute it a sealed 


instrument. Grimsley v. Riley's Adm'rs, 5 
Mo. 280, 282, 32 Am. Dec. 319. 


SCREENED COAL. 


“Screened coal,” as used in an agreement 
by which plaintiff was to pay a certain sum 
for ench ton of “screened coal” mined and 


: removed from certain laud, means coal which 


has been passed through screens, no matter 
what its size, and does not mean any par- 


>ticular size or grade of coal known among 


dealers as “screened conl.” Mercer Min. & 
Mfg. Co. v. McKee’s Adm'r, 77 Pa. (27 P. F. 
Smith) 170, 172. 


SCREWED. 


“Screwed” ordinarily and correctly means 
fastened with screws, pressed with screws, 
forced; but it may, however, when spoken 
in certain localities, involve the charge of 
whoredom and import sexual intercourse. 
Miles v. Vanhorn, 17 Ind. 245, 247, 79 Am. 
Dec. 477. 


The word “screwed” does not of itself 
import sexual intercourse, but it may in cer- 
tuin localities be used to impute a charge of 
whoredom; and where that is the case a com- 
plaint for slander founded on such use of the 
word should atlirmatively allege its import 
at the time and place of its use. Miles v. 
Vanhorn, 17 Ind. 245, 247, 79 Am. Dec. 477. 


SCRIP. 


See “Soldier’s Additional Homestead 
Scrip’; “Dividend in Scrip.” 


Warrants or other like orders drawn on 
a city treasury are usually termed “scrip.” 
City of Alma v. Guaranty Sav. Bank (U. S.) 
GO Fed. 203, 207, 8 C. C. A. 564. 


It has been the practice in the land office 
in Michigan, where lands have been appro- 
priated or granted for the purpose of aiding 
in the drainage of swamp lands, whenever the 
contractor doing the work bas so performed 
any portion of it as to obtain its acceptance 
by the proper oflicer, and that officer has re- 
ported to the land office, to credit the con- 
tractor on the books of the office with the 
number of acres of swamp lands to which 
such performance entitles him under the con- 


tract, and this credit is what is termed 


“scrip,” although no certificate or other writ- 
ten evidence of the right of the party is is- 
sued. The lands, not having been selected, 
cannot be described or identified, and until 
such selection is made this credit, called 
“scrip,” has been construed as assignable in 
whole or in part to other parties, and they 
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have made selections. Wait v. State Land, which produced a general commotion of the 
Office Com'r, 49 N. W. 600, 601, 87 Mich. sea, were not insured against; a distinction 
353. being made between “a sea“ and “the sea,“ 
the first being limited to effect of one wave, 
for “sea,” as defined by Webster, means “a 
SCRIVENER. wave, a billow—as to ‘ship a sea’; the swell 
As agent, see “Agent.” of the ocean in a tempest; motion or agita- 
tion of the water’s surface.” Falconer's Ma- 
A business which is not known now, or at rine Dictionary, by Burney, says: “ ‘Sea’ is 
least not ordinarily existing. He was a par- variously applied by sailors to a single wave, 
ty who performed the conjoint duties of a to the agitation produced by a multitude of 
banker, a broker, and an attorney. River waves in a tempest, or to their particular 
Clyde Trustees v. Duncan, 25 Eng. Law & Ed. progress or direction. Thus, they say: ‘We 
19, 23. shipped a heavy sea.“ There is a quiet sea 
in the offing.’ ‘The sea sets to the south- 
ward.’ Hence a ship is said to ‘head the 
SCROFULA. sea,’ when her course is opposite to the di- 
rection or setting of the surges.” This is 
given after “sea” is defined as a separate 
word to mean “that vast tract of water en- 
compassing the whole earth, more properly 
called “ocean,” and also as another word 
more properly used for a particular part of 
the ocean, as the Irish Sea, Mediterranean 
Sea,” ete. Snowdon v. Guion, 50 N. Y. 
Super. Ct. (18 Jones & S.) 137, 143. 


Waters within the ebb and flow of the 
tides are considered the sea.“ In re Gwin’s 
Will (N. Y.) Tuck. 44, 45 (citing Gilpin’s R 
526); Baker v. Hoag (N. Y.) 3 Barb. 203, 206 


Lord Hale, in defining what the “sea” is, 
says: “It is either that which lies within 
the body of the county, or without. That 
arm or branch of the sea which lies within 
the fauces terre is, or at least may be, with- 
in the body of a county; and that part which 
lies not within the body of the county is 
enlled the main sea or ocean. The sea in- 
cludes the ebb and flow of the tide on the 
seacoast. What is the sea has nothing to do 
with the bounds of counties, but is ascer- 
tained by high and low water mark.” De 
Lovio v. Bowit (U. S.) 7 Fed. Cas. 418, 428; 
United States v. Grush (U. 8.) 26 Fed. Cas. 
48, 51; United States v. Rodgers, 14 Sup. Ct. 
109, 111, 150 U. S. 249, 37 L. Ed. 1071 (quot- 
ing De Jure Mar. c. 4). 


“Scrofula,” within the meaning of a ques- 
tion in an application for a life policy wheth- 
er the applicant’s parents, etc., have been 
afflicted with consumption, scrofula, insanity, 
epilepsy, disease of the heart, or other here- 
ditary disease, is to be construed only as an 
inquiry whether such relatives have been af - 
flicted by such disease in a hereditary form; 
the word “other” in the question plainly in- 
dicating that the inquiry is so limited. Grid- 
ley v. Northwestern Mut. Life Ins. Co. (U. S.) 
11 Fed. Cas. 2, 8. 


SCROLL. 


As a seal, see Seal.“ 


SCRUB. 


Some of the meanings of the word 
“scrub” as given by Webster are: “Some- 
thing small and mean.” Close, low growth 
of bushes.” ‘Low underwood.” “Mean; dir- 
ty; contemptible; scrubby.” Under these 
definitions, “scrub oaks” can hardly be said 
to be timber which the government forbids a 
person to cut from its lands. O'Hanlon v. 
Denvir, 22 Pac. 407, 408, 81 Cal. 60, 15 Am. 


St. Rep. 19. 
SCULPTOR. “The word ‘sea’ has received too strict 
and too frequent a definition in our common 
“Sculptor,” as used in Rev. St. § 2504, law and in the admiralty courts, as well as 
Schedule M, imposing a tariff on the produc- in the books and discussions of international 
tions of a sculptor, means one whose occupa- | jurisprudence, to permit its extension to our 
tion is to carve wood, stone, or other ma- fresh water lakes in exact or technical usage. 
terials into images or statues, Viti v. Tut- The acts of Congress regulating commerce 
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ton (U. S.) 14 Fed. 241, 246. and navigation, and the cases and discus- 
sions, Fnglish and American, upon the ex- 
SEA tent and character of national sovereignty 


j and of admiralty jurisdiction, from Coke and 

See “Accidents of the Sea“; “At Sea“; Hale down to the case of The Thomas Jef- 

“Beyond Seas”; “Branch of the Sea“; ferson, 10 Wheat. 428, and other more recent 

“Gone to Sea”; “High Seas”; “Inland cases in the Circuit Courts of the United 

Sea”; “Main Sea.” ' States, all prove that the ebbing and flowing 

of the tide water or immediate communica- 

Under an insurance policy, insuring tion with the ocean are essential to the legai 

against losses caused “directly by a sea,” it character of a sea.” Cole v. White (N. Y.) 
was held that losses caused by a storm, 26 Wend. 511, 516. 
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SEA 


“In other matters than crimes connected 
with admiralty jurisdiction, it may be Im. 
portant at times to discriminate between the 
sea and the high sea; but I apprehend that 
in crimes the seas, or the high seas, or the 
ocean, means much the same.” United 
States v. New Bedford Bridge (U. S.) 27 Fed. 
Cas. 91, 120. 


“Sea,” as defined by the admiralty 
courts, means not only the “high sea,” but 
arms of the sea, waters flowing from it into 
ports and havens, and as bigh up rivers as 
the tide ebbs and flows. Waring v. Clarke, 
46 U. S. (5 How.) 441, 463, 12 L. Ed. 226. 


In boundaries. 


When the sea or a bay is named as a 
boundary, the line of ordinary high-water 
mark is always intended, where the common 
law prevails. United States v. Pacheco, 69 
U. S. (2 Wall.) 587, 590, 17 L. Ed. 805. 


When the terms “sea” and “shore” are 
used in a deed to designate one boundary of 
a parcel conveyed, they describe that side of 
the beach on which the sea coincides with 
it, and include the beach to high-water 
mark. Snow v. Mt. Desert Island Real Es- 
tate Co., 24 Atl. 429, 430, 84 Me. 14, 17 L. R. 
A. 280, 30 Am. St. Rep. 331. 


Any boundary at tide water, by what- 
ever name, whether sea, harbor, or bay, in- 
cludes the land below the high-water mark, 
as far as the grantor owns; but a boundary 
of that land, whether described as shore, 
beach, or flats, excludes it. City of Boston 
v. Richardson, 95 Mass. (13 Allen) 146, 155. 


“Sea,” as used in a grant of land de- 
scribed as being bounded by the sea, will be 
construed to mean low-water mark of the 
sea. Paine v. Woods, 108 Mass. 160, 169. 


A grant by the Mexican government in 
California of land bordering “to the west on 
the sea” included only the lands above high- 
water mark, and did not cover the tide lands. 
Coburn v. San Mateo County (U. S.) 75 Fed. 
520, 527 (citing Bissell v. Henshaw [U. S.] 
3 Fed. Cas. 466; Seabury v. Field [U. S.] 21 
Fed. Cas. 903). 


For all the ordinary purposes of a 
boundary, where the ocean, or a bay or other 
body of water affected by the flux and re- | 
flux of the tide, is made a limit, the words 
“seashore” and “sea,” in the absence of any 
showing to the contrary, appear to be prac- 
tically synonymous. Coburn v. San Mateo 
County (U. S.) 75 Fed. 520, 528. 


SEA BEACH. 


The “sea beach” is all that place which 
is covered by the waters of the sea when at 
its highest point during all the year. United 
Land Ass'n v. Knight, 23 Pac. 267, 270; Id., 
24 Pac. 818, 821, 85 Cal. 448. 
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SEA GROUND. 


“Sea ground” is either the ground bor - 
dering on the sea or covered with the sea. 
In a deed, the word “ground” is sutticient to 
pass the soil, and the word “sea,” annexed to 
it, only shows where it is situated. Scrat- 
ton v. Brown, 4 Barn. & C. 485. 


A deed purporting to pass “all that and 
those sea grounds, oyster layings, shores, 
and fisheries” passes the soil. and not merely 
an easement, Scratton v. Brown, 4 Barn. & 
C. 485. 


SEA LETTER. 


“Sea letter,” as used in the New York 
statutes, means a certificate of ownership 


granted to unregistered vessels belonging to 


citizens of the United States. Sleght v. 
IIartshorne (N. Y.) 2 Johns. 531, 540 (over- 
ruling Sleght v. Rhinelander IN. X.] 1 Johns. 
192, 203). 


SEA MOSS. 


Worcester describes Irish moss, or sea 
moss, as “a species of seaweed (Chondrus 
crispus) whose gelatinous qualities render 
it valuable as an article of food.” The Im- 
perial Dictionary, in deseribing sea moss, 
describes it as “a marine plant of the gen- 
era corallina.” The Encyclopedia Britan- 
nica says: “Irish moss, or carrageen, is a 


‘seaweed (Chondrus crispus) which grows 


abundantly along the rocky parts of the At- 
lantic coasts of Europe and North America. 
It is collected for commercial purposes on 
the west and northwest of Ireland, and in 
very large quantities on the coast of Ply- 
mouth county, Massachusetts, U. S. It is 
used for food, medicine, and a thickener for 
printing calico and for finning beer.’ Sea 
grass, used for making mattresses and up- 
holstery purposes, and which is an entirely 
different article from sea moss, and is not 
known commercially as sea moss, is not 
dutiable as such, but is entitled to free en- 
try as moss, sea weeds, and vegetable sub- 
stances, crude or unmanufactured, not oth- 
erwise specially provided for.“ In re F. W. 
Myers & Co. (U. S.) 123 Fed. 952, 955. 


SEA SERVICE. 


To constitute sea service, three things 
are necessary: The service must be perform- 
ed at sea, under the orders of a department, 
and in vessels employed by authority of law. 
United States v. Barnett, 17 Sup. Ct. 286, 287, 
165 U. S. 174, 41 L. Ed. 675. 


Services performed by a naval officer 
on a training ship while at anchor in an arm 
of the sea are “sea services,“ within Rev. 
St. § 1571 [U. S. Comp. St. 1901, p. 1079], 
providing that “no services shall be regard- 
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ed as sea services,” except such as shall be “Sea stores,“ as used in Act Cong. March 
performed at sea, under orders of a depart- | 2, 1799, § 23, requiring a manifest of a ves- 
ment, and in vessels employed by authority | sel’s cargo, enumerating certain articles, ło- 
of law. United States v. Symonds, 7 Sup. gether with an account of the remaining sea 
Ct. 411, 412, 120 U. S. 46, 30 L. Ed. 557. stores, if any, does not include articles pur- 
ee chased for the ship, to be used as part of 

Sea service,’ within the meaning of her tackle and apparel, and as part of her 
Rev. St. § 1556, relative to the pay of of- equipment for her navigation: but it means 
ficers of the navy while performing services the provisions taken on board for the use of 


at sea, includes services of an otficer as the the passengers and crew, and not such arti- 
executive ofticer of a training ship, situated 


aa ’ cles as the anchors, cables, spars, and cord 
in a harbor and cruising and moving about ge of the ship. United States v. Twenty- 


under her own power, with her machinery | rp) pee Coils of Cordage (U. S.) 28 Fed. Cas. 
and equipment in order, perfectly sen wor- 290, 291. 


thy. and capable upon short notice of being 
used in a protracted cruise; the duties of the 
oflicer being more arduous and confining 
than those of officers of similar grade in for- 
eign waters. United States v. Bishop, 7 
Sup. Ct. 413, 120 U. S. 51, 30 L. Ed. 558. 


SEABOARD. 


“Seaboard” means the country bordering 
on the sea, and “sea,” as defined in the 
Century Dictionary, is “a more or less dis- 
tinctly limited or land-locked part of the 
ocean, having considerable dimensions.” 
American Fisheries Co. v. Lennen (U. 8.) 
118 Fed. 869, 873. 


„Sea service,” within the meaning of the 
statute relative to the pay of naval officers 
while at sea, includes service in a training 
ship anchored in a navy yard and used as a 
naval recruiting station, which communi- 
cates with the shore by a rope and a boat 
running along the same, and which is capa- 
ble of going to sea, but not with safety; and 
an oflicer thereon is entitled to sea pay, 
where the regulations require him to quarter 
and mess on board, to wear uniform and live 
apart from his family, and his duties are 
similar to those prescribed in cruising. This 
is true, although the term “sea service,” as 
used in the Navy Department, has not been 
considered, since 1843, to include the duty on 
a receiving ship. United States v. Strong, 
8 Sup. Ct. 1021, 1022, 125 U. S. 656, 31 L. Ed. 
823. 


SEAGOING. 


A vessel is not shown to be seagoing 
by the mere fact that it carries a mast and 
sail, as they may be used upon any kind of 
a vessel, even upon a raft, and are often seer, 
upon canoes and other small craft. Hodges 
v. Williams, 95 N. C. 331, 336, 59 Am. Rep. 
242. 


The term “sengoing vessel,” in Rev. St. 
§ 1597, in reference to the pay of persons in 
the naval service, which provides that no 
person not actually attached to and doing 
‘duty on board a seagoing vessel, except, 
ete., shall be allowed a ration, does not in- 
clude a receiving ship at anchor. Frary v. 
United States (U. 8.) 24 Ct. Cl. 114, 117. 


“Sea service,“ within the meaning of 
Rev. St. § 1556, relative to the pay of naval 
officers while engaged in sea service, applies 
to a vessel always afloat on tide water, which 
is frequently ordered to sea, and at all time 
ready to obey such orders, and which keeps 
the officers and crew messing and sleeping 
on board, and maintains the regulations and 
discipline of a man-of-war at sea. McRitchie 
v. United States (U. S.) 23 Ct. Cl. 23. 


SEASHELLS. 


“Seashells” are the hard, organized sub- 
stance forming the exterior covering and 
protection of certain marine animals, and 
these hard, bony coverings are not changed 
from their natural state by having these an- 
imals and adventitious and foreign matter 
clinging to them removed. They are no part 
of the shell, and the natural state of the 
shell remains after the removal takes place. 
Schoenemann v. United States. (U. S.) 119 
Fed. 584, 587, 56 C. C. A. 104. 
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SEA STORES. 


“Sea stores,“ as used in laws directing 
a manifest of a ship’s cargo to be made out, 
together with the name or names of the pas- 
sengers, distinguishing between cabin or 
steerage passengers, or both, and the bag- 
gage and packages belonging to each, to- 
gether with an account of the remaining 
sea stores, if any, means such articles of 
provisions and stores as were put on board 
by the captain, and not consumed on the 
voyage, but remaining on hand at its ter- 
mination. United States v. Twenty-Four 
Coils of Corduge (U. S.) 28 Fed. Cas. 276, 


279. 


SEASHORE. 


For all the ordinary purposes of a bound- 
ary, where the ocean or a bay or other body 
of water affected by the flux and reflux of 
the tide is made a limit, the words ‘‘sea- 
shore” and “sea,” in the absence of any 
showing to the contrary, appear to be prac- 
tically synonymous. Coburn v. San Mateo 
County (U. S.) 75 Fed. 520, 528. 
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SEASHORB 


As high tide line. 


The use of the term “seashore” as a 
boundary of land is to be construed as fix- 
ing the boundary of the land at the high 
tide line. More v. Massini, 37 Cal. 432. 


The term “seashore” extends as far to- 
ward the land as the tide flows. Common- 
wealth v. Alger, 61 Mass. (7 Cush.) 53, 90. 


Land between high and low tide. 


“Seashore,” as defined by Bouvier, is 
“that space of land on the borders of the 
sea which is alternately covered and left 
dry by the rising and falling of the tide, 
or, in other words, that space between high 
and low water mark.” Church v. Meeker, 
34 Conn. 421, 424. 


In Blundell v. Catterall, 5 Barn. & Ald. 
268, Mr. Justice Holroyd says: “By the com- 
mon law, the seashore is confined to the flux 
and reflux of the sea at the ordinary tides, 
meaning the land covered by such flux and 
retlux.” Attorney General v. Chambers, 27 
Eng. Law & Eq. 242, 248. 


“Seashore” must be understood to be the 
margin of the sea in its usual and ordinary 
state. Thus when the tide is out, low-water 
mark is the margin of the sea; and when 
the tide is full, the margin is high-water 
mark. The seashore is therefore all the 
ground between ordinary high-water mark 
and low-water mark. It cannot be consid- 
ered as including any ground always covered 
by the sea; for then it would bave no defi- 
nite limit on the seaboard. Neither can it 
include any part of the upland, for the same 
reason. This definition of the shore seems 
to result necessarily from its nature and 
situation. Storer v. Freeman, 6 Mass. 435, 
439, 4 Am. Dec. 155; Lapish v. Bangor Bank, 
8 Me. (8 Greenl.) 85, 89. 


The shore of the sea is that part of the 
land covered by water in its greatest ordi- 
nary flux, the ports, bays, roadsteads, and 
gulfs. and the rivers, although they may not 
be navigable, their beds, mouths, and the 
salt marshes. United Land Ass’n v. Knight 
(Cal.) 23 Pac. 267, 270 (citing Hall, Mex. 
Law, 448-503; Civ. Code Mex. art. 802). 


Land covered by highest flood tide. 


The term “seashore” was said by Jus- 
tinlan to be “that tract of land over which 
the greatest water flood extends itself.“ 
Morgan v. Nagodish, 3 South. 636, 637, 40 
La. Ann. 246. 


Sir Matthew Hale in De Jure Maris, c. 6, 
speaking of the seashore, says: “It is cer- 
tain that that which the sea overflows either 
at high spring tides or at extraordinary tides 
comes not under the denomination of ‘littus 
maris.’” Littletield v. Maxwell, 31 Me. 134, 
139, 1 Am, Rep. 653. 
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“Seashore” is that space of land over 
which the waters of the sea spread in the 
highest water during the winter season. 
Civ. Code La. 1900, art. 45L 


SEASIDE RESORT. 
See Resort.“ 


SEAWORTHY—SEAWORTHINESS. 
See, also, “Unsea worthy.” 


The term “seaworthy,” as used in the 
law of marine insurance, means that “the 
ship must be in such condition when the 
policy attaches as to resist ordinary peril, 
and to accomplish the voyage under ordinary 
risks. Draper v. Columbia Ins. Co., 11 N. 
X. Super. Ct. (4 Duer) 234, 239. 


Seaworthiness requires that the ship 
shall be in a fit state as to repair, equip- 
ment, crews, and in all other respects to 
encounter the ordinary perils of the contem- 
plated voyage. The Aggi (U. S.) 93 Fed. 
484, 490; The Titania (U. S.) 19 Fed. 101, 
105. 


“Seaworthy,” as used in a policy of in- 
surance, means such a condition of strength 
and soundness as to resist the ordinary ac- 
tion of the sea, wind, and waves during the 
contemplated voyage; and a ship is “sea- 
worthy” in this sense when her hull, tackle, 
apparel, and furniture are in such a condi- 
tion of soundness and strength as to stand 
the ordinary action of the sea and weather. 
The Orient (U. 8.) 16 red. 916; The Titania 
(U. S.) 19 Fed. 101, 105; Sumner v. Caswell 
(U. S.) 20 Fed. 249, 251; The Orient (U. S.) 
16 Fed. 916; The M. J. Cummings (U. S.) 18 
Fed. 178, 183; Gibson v. Small, 4 H. L. Cas. 
418. 


“To constitute sea worthiness in the hull 
of a vessel in respect to cargo, the hull 
must be tight, stanch, and strong, so as to be 
competent to resist all ordinary action of 
the sea, and to prosecute and complete the 
voyage without damage to the cargo on 
deck.” Dupont de Nemours v. Vance, 60 U. 
S. (19 How.) 162, 167, 15 L. Ed. 584 (quoted 
in The Lillie Hamilton [U. S.] 18 Fed. 327, 
330; The Arctic Bird IU. S.] 109 Fed. 167, 
169). 


“Sea worthiness” means reasonable fit- 
ness for the voyage. The Millie B. Bohan- 
non (U. S.) 64 Fed. 883, 884. 


A ship is seaworthy when reasonably 
fit to perform services and to encounter the 
ordinary perils of the voyage contemplated 
by the parties to the policy. Civ. Code Cal. 
1903, § 2682; Rev. Codes N. D. 1899, § 4552; 
Civ. Code S. D. 1903, § 1898. 


As requiring compasses. 


To constitute a vessel seaworthy she 
must be furnished with compasses suitable 
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for the voyage. Where there are several) ness exclusively which prevails in the port 
correct compasses, and one compass for any or country where the insurance is made. 
cause deviates, if a competent master, by|* * * It seems to me that, where the 
the exercise of ordinary care and skill; can | policy is underwritten upon a foreign vessel 
discover the deviation, and correct the de-| belonging to a foreign country, the under- 
viating compass by comparison with others, | writer must be taken to have knowledge of 
and be thus able to steer the proper course, | the common usages of trade in such country 
the ship in this respect is seaworthy. Lord as to equipments of vessels of that class for 
v. Goodall S. S. Co. (U. S.) 15 Fed. Cas. 884, the voyage on, which she is destined. He 
7. must be presumed to underwrite upon the 
ground that the vessel shall be seaworthy 
As requiring competent master, offl- in her equipments according to the general 
cers, and crew. custom of the port, or at least of the coun- 
The warranty of seaworthiness implied | try, to which she belongs.” Tidmarsh v. 
ina marine policy requires that the insured | Washington Fire & Marine Ins. Co, (U. S.) 
vessel shall have a competent master and | 23 Fed. Cas. 1197, 1198. 
mate, and a sufficient crew for the partic- 
ular voyage. Hutchins v. Ford, 19 Atl. 832, As fit for particular cargo or voyage. 
884. 82 Me. 363. The term “seaworthy,” when applied to 
The term ‘seaworthiness” includes tne |a zeaseh menns tunt she le suitable for the 
requirement that the ship shall have com- i 3 
petent master and oOfficers according to the pees 51 ae 63 N. Y. Supp. 405, 406, 49 
service upon which she is employed. Draper pp. Ne ene 


v. Commercial Ins. Co., 21 N. X. 378, 380. In an action on a policy of insurance of 


a vessel “at and from Perry, to stop at 

Among Omer things required to consti- Eastport, and at and thence to the southern 

tute “seaworthiness” within the meaning of port,” etc., the vessel then being in process 

a marine insurance policy, it is requisite that of constraótion ät Perry and the policy to 

the ship should have a competent master and take effect “an ROO -AS water Dorie 5 ie ae: 

o a A 18 a pee 87 1 peared that it was customary, when vessels 

the 1 of thie E chess veredaunched at F erty, to tow whem fo Enst 

i y 5 port, a distance of three miles, and there fur- 

or crew should be a citizen or citizens of aish them with rieeinpe ete.. and Dronnte 
the United States, nor that the ship itself ins. H prep 

should b istered under ihe l t Co them for the voyage, as was done in this 

VF n= case. The court said: The defendants rely 

gress, nor is there anything prohibiting the upon the want of seaworthiness. They say 


shipowner from sailing his vessel from any 
: the barque was not seaworthy at Perry; that 
port of the United States to any other in the she never sailed from Perry e a finished ves- 


world without a registry, and an insurance gel nor fonr- the contract: viewed. in the 


on the vessel or cargo for any such voyage is | lieht of the surrounding facts, could it have 
not invalid if there is no other objection to been expected that she should. But she 
its seaworthiness than its nonregistry; and was seaworthy in the sense that she was fit 
Where the actual navigation and discipline | for the service in which she was for the time 
of a vessel are intrusted by the owner to a engaged. She was in a fit condition at Per- 
competent sailing master, implled warranty ry to go to Eastport in the usual way. She 
of seaworthiness in this respect is satisfied. | Was in a fit condition before she left East- 
though another person, having no nautical port to go to New York.” Cobb v. New Eng- 


skill, and who in fact only acted as super- jand Mut. Marine Ins. Co., 72 Mass. (6 Gray) 
cargo, is named in the registry as master. 499 199. 


Draper v. Commercial Ins. Co., 21 N. X. 378, 
380. In considering the rule that it is the duty 
of the owner of vessels insured to keep them 

As determined by customs of port of Sea worthy, the court said: Sen worthiness 
sailing. applies to the intended uses and purposes to 

The question of seaworthiness is to be Which the vessel is to be applied. So, 
determined with reference to the customs | Whilst a vessel is insured at a port, a state 
and usages of the port or country from which of repair and equipment is sufficient which 
the vessel sails, the existing state of knowl-| Would be unseaworthiness for going to sea. 
edge and experience, and the judgment of| But she must be in such condition as to be 
prudent and competent persons versed in| in reasonable security.“ A ship in a state 
such matters. The Titania (U. S.) 19 Fed. incapable of performing the voyage is thus 
101. 105: La Fernier v. Soo River Lighter put in contradistinction to seaworthiness, 
& Wrecking Co., 89 N. W. 353, 357, 129 Mich. thereby considering a vessel capable of per- 
596. forming her voyage as seaworthy to the 
purpose of being the subject of a contract of 

“It would not be a just or safe rule in] insurance. This she may be, though very 

all cases to take that standard of seaworthi-| far from that condition of complete equip- 
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ment necessary to constitute seaworthiness 
for the commencement of a long voyage in 
distant seus, fur remote from places of re- 
pair, supply, and relief. Paddock v. Frank- 
lin Ins. Co., 28 Mass. (11 Pick.) 227, 232. 


221, on 


“In Small v. Gibson, 3 Eng. Law & Eq. 
290, 299, it was held in the Exchequer Cham- 
ber that the word ‘seaworthy’ did not mean 
a state completely fit for sea navigation, but 
included in it a fitness for present naviga- 
tion, either on a sea or river, if about to sail 
or sailing on either, and a condition of re- 
pair and equipment for the port.” Hatha- 
way v. Sun Mut. Ins. Co., 21 N. Y. Super. Ct. 
(8 Bosw.) 33, 55. 


“The term ‘seaworthy,’ as used in the 
law and practice of insurance, does not 
mean, as the term would seem to imply, ca- 
pable of going to sea, or of being navigated 
on the sea. It imports something very dif- 
ferent and much more, namely, that she is 
sound and strong in all respects, and equip- 
ped, furnished, and provided with officers 
and men. When applied to a voyage, the 
nature, length, and extent both of time and 
place becume fixed by the description of the 
voyage. It usually commences at a time 
and place and under such circumstances that 
all these things may be provided for. Then 
the term ‘seaworthy’ becomes intelligible 
and detinite, and means sufficient for such a 
vessel and voyage.” Capen v. Washington 
Ins. Co., 66 Mass. (12 Cush.) 517, 536. 


“Seaworthiness,” within the meaning of 
the rule that an insured vessel must be sea- 
worthy, means seaworthy for such a voyage 
us she was engaged in at the time of a loss. 
Adderly v. American Mut. Ins. Co. of Balti- 
more (U. S) 1 Fed. Cas. 166, 167. 


Where a vessel which was chartered for 
the transportation of wheat in bulk, under 
a warranty that she should be tight, stanch, 
and strong, and in every way fitted for the 
voyage, it was essential that the vessel 
should be a good sea risk for the merchan- 
dise specified as cargo. The Vesta (U. S.) 
6 Fed. 532, 533. 


In an implied warranty of a shipment, in 
a contract for carriage of goods by sea, that 
the ship is seaworthy for the particular voy- 
age and cargo, the word “seaworthy” means 
more than the bare words; that is, that she 
was safe for the crew to venture to sea on. 
But, as between shipper and consignee, it 
means that she can carry the merchandise 
safely to its destination, excepting certain 
dangers of the sea. The Nellie Floyd (U. S.) 
116 Fed. 80, 82. 


Where the owner of a vessel charters 
her or offers her for freight, he is bound to 
see that she is seaworthy and suitable for 
the service for which she is to be employed. 
If there be defects, known or not known, he 


is not excused. He is obliged to keep her in 
proper repair, unless prevented by perils of 
the sea or unavoidable accidents. Work v. 
Leathers, 97 U. S. 379, 380, 24 L. Ed. 1012. 


The term “seaworthy,” as applied to a 
raft insured as being seaworthy, means that 
it is so constructed that it is capable of with- 
standing the strain of navigation on the 
voyage insured against by the defendant. 
Moores v. Louisville Underwriters (U. S.) 
14 Fed. 226, 232. 


A vessel, to be “seaworthy,” must be fit 
in design, structure, condition, and equipment 
to carry the cargo she has undertaken to 
transport; and if she fails in any of these 
particulars, she is not seaworthy. Insurance 
Co. of North America v. North German Lloyd 
Co. (U. S.) 106 Fed. 973, 975. 


As covering latent defects. 


The term “seaworthy” relates to defects, 
both known and unknown. Haulenbeek v. 
Hunt, 63 N. X. Supp. 405, 406, 49 App. Div. 
47. 


Under the covenant of a charter party 
that the vessel is “tight, stanch, and strong.” 
the owners are answerable for latent, as well 
as visible, defects whereby the cargo is 
damaged. Hubert v. Recknagel (U. S.) 13 
Fed. 912, 913. 


Where actual defects, though latent, are 
established by the proofs—that is, such de- 
fects as at the time when the vessel sailed 
would, if known, have been considered as 
rendering the vessel unseaworthy for the 
voyage, such as rotten timbers, defective 
machinery, leaks, etce.—such defects, though 
latent, are covered by the implied warranty 
of seaworthiness, and are at the risk of the 
ship and her owner, and the policy does not 
attach. 2 Arn. Ins. c. 4; 1 Pars. Mar. Ins. 
369; Abb. Shipp. 340; 3 Kent, Comm. 205; 
Lee v. Beach, 1 Park, Ins. 468; Quebec Ma- 
rine Ins. Co. v. Commercial Bank, L. R. 3 
P. C. 234; Work v. Leathers, 97 U. S. 379, 
24 L. Ed. 1012: The Vesta (U. S.) 6 Fed. 532; 
Hubert v. Recknagel (U. S.) 13 Fed. 912. But 
this principle eannot be applied to cases 
where, all the circumstances being known, 
the vessel would still be deemed by compe- 
tent persons and according to existing know! 
edge and usage entirely seaworthy and rea- 
sonably fit for the voyage, although subse- 
quent experience might recommend addition- 
al precautions. It was not long ago held 
(Amies v. Stevens, 1 Strange, 128), and is 
laid down in Abb. Shipp. § 389, as elementa— 
ry law, that, if a vessel reasonably fit for 
the voyage be lost by a peril of the sea, the 
merchant cannot charge the owner by show- 
ing that a stouter ship would have outlived 
the peril. This principle applies equally to 
the storage of the cargo. The Titania (U. 
S.) 19 Fed. 101, 105, 106, 107. 
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As requiring proper rigging. 


In order that a boat should be sea- 
worthy, it is not necessary that it should be 
provided with everything that would be con- 
venient and pleasant to have on the boat in 
its voyage; but it is necessary that it should 
be provided with everything which will 
tend to make it reasonably safe for the voy- 
age which it is intended to make. Merely 
because a voyage can or may be made with- 
out certain of the rigging does not imply 
that she is seaworthy; but a vessel should be 
provided with all the masts and rigging 
which that vessel ordinarily carries, which 
are reasonably necessary for the movement 
of that vessel. The vessel should be put in 
that condition which prudent and reasonable 
seafaring men would require in order to en- 
counter the perils and dangers which might 
be expected. Seaman v. Enterprise Fire & 
Marine Ins. Co. (U. S.) 21 Fed. 778, 780. 


As requiring proper stowage of cargo. 


Proper stowage of articles which, on 
becoming loose, may imperil the safety of 
the ship, is one of the elements of seaworthi- 
ness as regards the implied warranty in favor 
of the insurer or the shipper of goods: but 
where a ship becomes unseaworthy during 
severe weather, or one part of the cargo does 
damage to another part, from a consideration 
of the result the ship is not to be pronounced 
unseaworthy when she sailed, nor is the 
cargo necessarily to be held improperly or in- 
sutliciently stowed. The Titania (U. S.) 19 
Fed. 101, 105. 


As a relative term. 


“Seaworthy” is a relative term, not an 
absolute one; and, when it is held that it is 
a condition precedent to an insurance policy 
taking effect that the vessel be seaworthy, 
it is not intended to mean that a vessel 14 
years old must be understood as being equal- 
ly sound as a new vessel with a higher rate; 
and where such a vessel was abandoned, 
though reported seaworthy by an official sur- 
veyor shortly before the voyage, the ques- 
tion of seaworthiness was one for the jury. 
Osborne v. New York Mut. Ins. Co., 6 N. X. 
Supp. 103, 104, 53 Hun, 633. 


The term “seaworthy” is a relative one, 
and is always construed in reference to the 
voyage in which a vessel is to be engaged. 
The same vessel may be seaworthy for one 
voyage, and entirely unseaworthy for an- 
other. If any loss happens to the shipment 
in consequence of the neglect of the owner to 
furnish a suitable vessel, the latter is respon- 
sible for such loss, although the defect may 
be a latent one and unknown to him. He 
implicitly warrants that his vessel is suita- 
ble to the service in which he undertakes to 
employ her. Collier v. Valentine, 11 Mo. 299, 
300, 306, 49 Am. Dec. 81. 


The term “seaworthy” is relative. A 
ship leaky in her deck may be seaworthy for 


carrying stone, fron, coal, and very many oth- 
er things even more valuable in respect to 
avoirdupois. But it cannot legitimately be 
contended that a ship is seaworthy, as to 
perishable articles, when it leaks in sucn a 
manner and degree as to cause damage to a 
very large proportion of such articles, by a 
process plain to all on board and obvious 
throughout the voyage; the damage to flour, 
in this case itself, in several instances, in the 
form of paste oozing through the cracks of 
the barrels. A ship may be seaworthy as 
to one sort of cargo and unseaworthy as to 
another. When a customary and well-known 
article of commerce is received on board ship 
and carried on a voyage, the master guar- 
anties the seaworthiness of his ship for tak- 
ing charge of that article. As to her cargo, 
seaworthiness is that quality of a ship which 
fits it for carrying safely the particular mer- 
chandise which it takes on board. The ship 
is impliedly warranted to be seaworthy quoad 
that article; and, if damage occurs in con- 
sequence of the unfitness of the ship for car- 
rying that article, the ship is liable, and can- 
not exonerate itself by proving the non 
sequitur that it is capable of carrying safe- 
ly and without damage some other article 
of a different character. The Thames (U. 
S.) 61 Fed. 1014, 1022, 10 C. C. A. 232. 


As seaworthy at port. 


Generally speaking, under a policy of in- 
surance while at and from a certain port,” 
the ship will be sufficiently seaworthy to give 
an inception to the risk if she be in such a 
state while “at” the port as to be capable of 
being moved from one part of the harbor to 
another for the purpose of repair. Cobb v. 
New England Mut. Marine Ins. Co., 72 Mass. 
(G Gray) 192, 200. 


As seaworthy on leaving port. 


The term “seaworthy” implies that the 
vessel is properly officered, manned, and 
equipped when she leaves port. Lord v. 
Goodall S. S. Co. (U. S.) 15 Fed. Cas. 884, 
888. 


Seaworthiness in port or for temporary 
purposes, such as mere change of position 
in harbor, or proceeding out of port, or lying 
in an ofling, may be one thing, and sea- 
worthiness for a whole voyage quite anoth- 
er; but every ship, at the commencement of 
the voyage insured, must possess all the 
qualities of seaworthiness and be managed 
by a competent master and crew. NMeLan— 
ahan v. Universal Ins. Co., 26 U. S. (1 Pet.) 
170, 184, 7 L. Ed. 98. 


By sea worthiness,“ of which there is 
a presumption with regard to a vessel when 
she undertakes a voyage, is meant that the 
ship shall be in a fit state as to repair, equip- 
ment, crew, and in all other respects to en- 
counter the ordinary perils of a contemplat- 
ed voyage, or, in the language of some of the 
authorities, that the ship is in a condition in 
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all respects to render it reasonably safe 
where it happens to be at the time referred 
to, or, as expressed by others, that the ship 
was at the commencement of the voyage in 
such a state as to be reasonably capable of 
performing it. La Fernier v. Soo River 
Lighter & Wrecking Co., 89 N. W. 353, 357, 
129 Mich. 596, 
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See “Corporate Seal“; “Great Seal“; 
“Private Seal“; “Public Seal“; Under 
Seal.“ 


At common law a seal consisted of an 
impression upon wax or wafer, or some | 
other tenacious substance capable of being 
impressed. Allen v. Sullivan R. Co., 32 N. | 
H. 446, 449; Coit v. Millikin (N. X.) 1 Denio, | 
376, 377; Bank of Rochester v. Gray (N. v.) 
2 Hill, 227, 229; Town of Solon v. Williams- 
burg Sav. Bank, 114 N. X. 122, 132, 21 N. 
E. 168, 169; State ex rel. West v. Thomp- 
son, 49 Mo. 188, 189; Alt v. Stoker, 127 Mo. 
466, 471, 30 S. W. 132; Cochran v. Stewart, | 
59 N. W. 543, 544, 57 Minn. 499; Bradford v. 
Randall, 22 Mass. (5 Pick.) 496, 497; Osborn 
v. Kistler, 35 Ohio St. 99, 102. | 


At common law, and in early times, a 


seal, no doubt, meant an impression made on 
wax, or other thing that would receive and 
retain an impression: for seals were intro- 
duced by the Normans, and used, in fact, 
as a signature at a time when each man had 
his signet and a certain coat of arms or en- 
graving on it. Cromwell v. Tate's Ex'r (Va.) 
7 Leigh, 301, 304, 30 Am. Dec. 506. 


Wax, wafer, or something susceptible 
of receiving an impression, is necessary by 
the law of New Jersey to constitute a seal, 
except in cases of instruments for the pay- 
ment of money, to which a scroll or other 
device has by statute the same force as 
wax. Perrine v. Cheeseman, 11 N. J. Law 
(6 Halst.) 174, 178, 19 Am. Dec. 388. 


It is not necessary that a seal should be 
made of wax. The impression, and not the 
wax, makes the seal. Whether the impres- 
sion was intended for a seal is a question of 
fact for the jury, whether made of wax, ink, 
or otherwise. If the body of an instrument 
does not show the intention to make a scroll 
and seal, it may be shown by the scroll it- 
self, or by evidence aliunde. Relph v. Gist 
(S. C.) 4 McCord, 267, 270. 


A substance affixed to instruments more 
tenacious than wax or wafer, dedicated and 
declared by the company to be their seal, 
and bearing the title of a corporation and the 
year of its charter, as authorized by a body 
of directors, constitutes a corporate seal. At 
common law a different rule prevailed. The 
impression of a seal was not a seal, but a 
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susceptible of receiving an impression, 
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seal was defined to be “cera impressa,” and 
an impression on paper, and not on wax, 
would be no seal. Woodman v. York & C. 
R. Co., 50 Me. 549, 551. 


Though some courts have made the dis- 
covery that a seal can be made, not only 
without any distinct impression, but with 
wax or anything in any way susceptible of 
impression, yet it is a principle of common 
sense and recognized by the Legislature that 
wax, or something in the nature of wax, and 
is 
necessary to constitute a seal; for by the 
act concerning obligations it is enacted that 
any instrument for the payment of money, 
to which the person making the same shall 
affix a scroll, or ink, or other device, by way 
of seal, shall be taken to be of the same 
force and obligation as if it were actually 
scaled with wax. Hopewell Tp. v. Amwell 
Tp., 6 N. J. Law (1 Halst.) 169, 175. 


What is the private seal of an individu- 
al? Does an impression furnish any criteri- 
on whether it be his seal or not. It is true 
that some few gentlemen have seals which 
impress their family coat of arms, and some 
have such as impress the initials of their 
names; but these are rare indeed compared 
With the body of the community, who have 
no seals. In truth, it is unimportant whether 
this adoption be of wax or of scroll. Lord 
Coke, in his second Institute, in a commenta- 
ry on a statute which speaks of seals, says: 
“A seal is wax with an impression.” But 
there is neither an act of Parliament nor an 
adjudged case to bind the court. It was his 


Opinion, only, founded probably on the prac 


tices of that day; and, if that gives a binding 
rule, we may, by going further back, dis- 
cover a period of time when the impression 
was made with the eye tooth. There was 
some utility in that custom, since the tooth 
was the man’s own, and furnished a defense 
in case of forgery. Scrolls have been sub- 
stituted for seals in this country. The party 
acknowledges the scroll to be his seal, and as 
such this court will consider it. Jones v. 
Logwood (Va.) 1 Wash. 42, 43. 


A seal is not necessarily of any particu- 
lar form or figure. When not of wax, it is 
usually made in the form of a scroll; but the 
letters “L. S.“ or the word “Seal,” inclosed 
in brackets or some other design, is in fre- 
quent use. Hacker's Appeal, 121 Pa. 192, 
202, 15 Atl. 500, 501, 1 L. R. A. 861. 


A seal is a particular sign made to at- 
test in the most formal manner the execu- 
tion of an instrument. Code Civ. Proc. Cal. 
1903, § 1930; Ann. Codes & St. Or. 1901, § 
768; Rev. St. Utah 1898, § 3397. 


The private seal of a person, other than 
a corporation, to any instrument or writing, 
shall consist of a wafer, wax, or other sim- 
ilar adhesive substance affixed thereto, or of 
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paper er other similar substance affixed there- Bonds purporting not only in words to 
to, by mucilage or other adhesive substance, be sealed, but bearing on their face an im- 
or of the word “Seal,” or the letters L. S.,“ | pression stamped like a seal into the very 
opposite the signature. A seal of a court, texture of the paper, which, whatever it 
public officer, or corporation may be im- may be, ordinarily is, as is obvious from in- 
pressed directly upon the instrument or writ- spection, a tenacious substance as susceptible 
ing to be sealed, or upon wafer, wax, or oth- of impression as even wafer or wax, or as 
er adhesive substance attixed thereto, or up- clay, iron, or silver, are sealed. The bonds 
on paper or other similar substance affixed were intended to be sealed instruments, and 
thereto by mucilage or other adhesive sub- the omission, if it be one, of wax and wafer, 
stance. An instrument or writing duly exe- was a mere oversight, and can now be 
cuted, in the corporate name of a corpora- supplied by the application by the court of 
tion which shall not have adopted a corpo- | a small quantity of wax, or according to the 
rate seal, by the proper officers of the corpo- established rule in equity by treating that 
ration under their private seals, shall be as already done which it is so manifest 
deemed to have been executed under the cor- was intended, and, If necessary, in justice 
porate seal. Laws N. Y. 1892, c. 677, $ 13. and fair dealing ought to be done. The 


Wherever an official or a corporate seal 
is required to be affixed to any instrument 
or writing, an impression of such seal upon 
either wax, wafer, or other adhesive sub- 
stance, or upon the paper or material on 
which such instrument is written. shall be 
alike valid and sufficient. Bates’ Ann. St. 
Ohio 1904, § 4. 


Under 1 Wag. St. p. 269, § 5, providing 
that every instrument of writing expressed 
on the face thereof to be sealed, and to 
which the person executing the same shall 
affix a scroll by way of seal, shall be deem- 
ed to be sealed, a common-law seal is suffi- 
cient, in the absence of statutory scroll. 
Alt v. Stoker, 127 Mo. 466, 471, 30 S. W. 
132. 


Impression without wax. 


A seal stamped upon paper of sufficient | attixed thereto. 


tenacity to retain the impression is a seal 
Within the strictest rules of the common 
law. 


(5 Duer) 462, 465. 


Wax was used for the purpose of a 
seal when an instrument was sufficiently 
executed for delivery by the seal alone of 
a party executing it; but when his signa- 
ture became as essential, or even more es- 
sential, than the seal, wafers largely, and 
perhaps generally, took the place of wax, 
and now, instead of making the impression 
of the seal on any adhesive substance aftixed 
to the paper, from which the intention or 
act of the party is declared in writing, the 
practice is general to have the official seals 
applied with a strong pressure upon the 
Piper itself. Bradley v. Northern Bank of 
Alabama, 60 Ala. 252, 253. 


An impression upon paper alone is not 
a seal, except where it has been made so by 
statute. The seal of another state, attixed 
to a copy of an act of its Legislature for 
the purpose of authenticating the same, to 
be recognized in the courts of the state of 
New York, must be a common-law seal. 
Coit v. Millikin (N. Y.) 1 Denio, 376, 377. 


whole discussion on this point every sensi- 

ble man must admit, were it not for some 
| unfortunate dicta in the books. would look 
very much like childish trifling. Curtis v. 
Leavitt (N. Y.) 17 Barb. 309, 318. 


In Arkansas the presence of wax is not 
necessary to give validity to a seal, and 
the fact that a public officer in Wisconsin 
did not use wax is sufficient to raise the 
presumption that such was the law of Wis- 
consin also. Therefore, where a deed ex- 
ecuted in Wisconsin was attested by the 
seal of a court stamped upon the paper, 
instead of wax, the deed was properly scal- 
ed. Pillow v. Roberts, 54 U. S. (13 How.) 
472, 473, 14 L. Ed. 228. 


Under the New Hampshire statutes, the 
word “seal” is construed to include an im- 
pression upon paper alone, as well as an 
impression made by means of wax or wafer 
An impression of the seal 


of a railroad corporation, made upon the in- 


| struments issued by it as bonds and pur- 
Ross v. Bedell, 12 N. Y. Super. Ct. porting to be under seal, is a sufficient seal 


to make the instruments specialties, on which 
debt may be maintained. Allen v. Sullivan 
R. Co.. 32 N. H. 446, 4-£9. 


From Lord Coke’s definition of a seal, 
and the interpretation generally given it by 
the courts, wax is merely used as a general 
term to denote any substance capable of 
receiving and retaining an impression, and. 
as any instrument may be used for the pur- 
pose, the impression upon paper itself, with- 
out the use of any other substance, would 
be sufficient. Swink v. Thompson, 31 Mo. 
336, 339. 


By statute in many states it is provided 
that when the seal of a court, public officer, 
corporation, or person is required to be af- 
fixed to any paper or instrument, the word 
“seal” shall include an impression of such 
seal upon the paper alone. as well as upon 
wax or a wafer affixed thereto. See Rev. 
St. Okl. 1903, § 2812; Pol. Code Cal. 1903, 2 
14; Code Civ. Proc. Cal. 1903, § 14; Pen. 
Code Cal. 1903, § 7, subd. 18: Rev. Codes 
N. D. 1899, § 5139; Civ. Code S. D. 1903, § 
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2473; Comp. Laws Mich. 1897, § 50, subd. 14; 
Gen. St. Kan. 1901, § 7342, subd. 14; Pol. 
Code Idaho 1901, § 14; Rev. St. Wis. 1898, 
§ 4971: Code N. C. 1883. § 3765, subd. 8; 
Pol. Code Mont. 1895, § 13; Pen. Code Mont. 
1895, § 7; V. S. 1894, § 17: Code Iowa 1897, 
§ 48, subd. 14; Gen. St. Minn. 1894, § 255, 
subd. 13; Rev. Laws Mass. 1902, p. 89, c. 
8, § 5, subd. 19; Pub. St. N. H. 1901, p. 63, 
c. 2, § 11; Pub. St. R. I. 1882, p. 78, c. 24, 
$ 14; Rev. St. Me. 1883, p. 59, c. 1, $ 6, 
subd. 15: U. S. Comp. St. 1901. p. 4; Code 
Va. 1887, § 5; Code W. Va. 1899, p. 132. c. 
13, 3 15: Pen. Code Ga. 1895, § 2; Pen. 
Code Ariz. 1901, par. 7, subd. 18; Rev. St. 
Utah 1898, § 2495. 


Blank space. 


A place for a seal, indicated by a print- 
ed blank, is not a seal, and signing before 
it cannot imply a seal in that place where 
none is made; for sealing necessarily im- 
plies some act of him who is alleged to have 
sealed an instrument. Bennet v. Allen (Pa.) 
20 Phila. 423, 424. 


Mark with ink. 


A mark with ink, acknowledged by the 
maker of a deed to be his seal, is sufficient 
to create a specialty, though no wax, wafer, 
or other similar substance be used. United 
States v. Coffin (U. S.) 25 Fed. Cas. 485. 


Notary public’s seal. 


A seal of a notary public bearing his 
name and the words “Notary Public.“ is a 
seal within Act Cong. Sept. 16, 1850, pro- 
viding for the taking of oaths, affirmations, 
or acknowledgments by state officers, when 
certified under the hand and official seal of 
such officers. Goodyear v. Hullihen (U. S.) 
10 Fed. Cas. 696, 698. 


The seal of a notary public attesting his 
certificate need not be impressed on wax. 
It is sufficient if it be impressed on the 
paper. Meyers v. Russell, 52 Mo. 26. 


Where a protest bore the signature of 
a person assuming to act as a notary, with 
the impression of a notary on the paper, but 
without any wafer or wax, it cannot be re- 
garded as sealed. Carter v. Burley, 9 N. H. 
558, 567. 


Paper affixed with mucilage. 


Bouvier defines a seal to be an impres- 
sion. Bouv. Dict. Mucilage being a sub— 
stance sutticiently adherent and capable of 
receiving and retaining an impression, a bit 
of paper affixed with mucilage and stamped 
on with a permanent impression is good as 
a common-law seal. Gillespie v. Brooks (N. 
Y.) 2 Redf. Sur. 349, 366. 


The impression of a seal may be made 
hy annexing any piece of paper and stamp- 
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ing some figure or device upon it. Bradford 
v. Randall, 22 Mass. (5 Pick.) 496, 497. 


Printed fac simile. 


The fac simile of a seal of a corporation, 
printed on blank forms of obligations pre- 
pared to be executed by the corporation at 
the same time when the blank is printed and 
by the same agency, is not a seal at common 
law; nor will such forms, when executed by 
the corporation, be contracts under seal, 
although the language of them calls for a 
seal. Bates v. Boston & New York Cent. R. 
Co., 92 Mass. (10 Allen) 251, 253. 


Where a seal is printed, the signature 
opposite to it is an adoption of it. Giles 
v. Mauldin (S. C.) 7 Rich. Law, 11, 12. 


Printed word Seal.“ 


The word Seal,“ printed between brack- 
ets in an attachment bond, adopted by the 
parties as their seal or scroll, is a sufti- 
cient sealing of the instrument. Underwood 
v. Dollins, 47 Mo. 259, 262. 


Where the maker of a note uses a print- 
ed blank, and writes his name to the left 
of the printed word Seal,“ so as to bring 
the latter into the usual place for a seal, he 
adopts it as his seal, and no other is neces- 
sary. Lorah v. Nissley, 27 Atl. 242, 156 Pa. 
329. 


It is beld that the word “Seal,” with a 
brace at each end, printed at the same time 
the blank was printed, does not constitute 
a seal, within the legal definition of the 
word, or such as is required by the usage. 
practice, and common or statute law of the 
state of Maine. Manning v. Perkins, 29 
Atl. 1114, 86 Me. 419. 


The word and sign Seal,“ after the 
signature of the signer of a note, manifests 
his intention to adopt such as his seal, even 
though there were no words in the body of 
the note, as Witness my hand and seal,“ 
or the like, to indicate that it was intended 
to be under seal; and while the note was 
prepared by filling out a printed form with 
Seal]! printed thereon, the fact that he 
signed his name opposite such characters 
was an adoption of them according to their 
import. McLaughlin v. Braddy, 41 S. E. 
523, 524, 63 S. C. 433, 90 Am. St. Rep. 681. 


The word “Seal,” between brackets, 
written or printed on an instrument, is not a 
seal. Bishop v. Globe Co., 135 Mass. 132, 
137. 


Private or public seal. 


The seal required by Rev. St. 1849, e. 
15, § 109, providing that the clerk of the 
county supervisors shall execute in the name 
of the county as clerk, under his hand and 
seal, tax deeds, means, not the seal of the 
county, but the seal of the clerk executing 
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the deed. The rule is that, where the statute 
is silent respecting the manner of sealing the 
deed, the private seal of the person execut- 
ing it is to be used. Eaton v. North, 20 Wis. 
449, 450. 


Civ. Code, § 606, requiring that in eject- 
ment the jury shall sign and seal their re 
spective assessments and valuations, and de- 
posit the same with the clerk before the first 
day of the next term after the order therefor 
was made, meant that the assessments and 
valuations should be placed in an envelope 
or other inclosure and be sealed, and it was 
not intended that the word Seal“ should 
mean either a private or public seal of the 
jury, or any of the members thereof; for no 
such seal is known to the law. Bradley v. 
Rogers, 5 Pac. 374, 377, 33 Kan. 120. 


Ribbon, 


A horizontal slit in the parchment upon 
which a conveyance is written, with a rib- 
bon drawn through it, opposite the name of 
the justice before whom the acknowledgment 
was made, is not a sufficient seal to consti- 
tute a deed. Duncan v. Duncan (Pa.) 1 
Watts, 322. 


Scrawl scroll. 


From the earHeat_period of our judicial 
history a scrawl has been considered as a 
seal. It is not necessary that the scrawl 
must be adopted by the obligor, nor is a dec- 
laration in the body of the bond or single 
bill necessary to make it a seal. It is sutii- 
cient if it be affixed to the bond or bill at 
the time of its execution and delivery. 
Thrasher y. Everhart (Md.) 3 Gill & J. 234, 
246, 


“A seal, according to Lord Coke (3 Inst. 
169), is wax with an impression. By our 
statute (Rev. Laws, p. 305) ‘a scroll, or ink, 
or other device,’ in certain cases, is made of 
the same force as a wax seal, if the same 
has been attixed ‘by way of seal.’ If, then, 
an instrument is shown to us with a seal in 
fact—that is, with wafer or wax—attixed 
to it, the law pronounces it a deed; and that, 
whether anything is suid in the instrument 
about a seal or not. It is pronounced a 
deed, because it has an actual seal on it. 
But when a writing is shown to us, with 
only a scroll or the flourish of a pen at the 
end of or under the name, we cannot declare 
it a deed, unless it appears to the court that 
the scroll or flourish was designed for and 
put there ‘by way of seal.’ When, there- 
fore, a writing, with nothing but a blot, or 
scroll, or flourish after the name, is shown 
in court, we are bound to consider and treat 
it as a simple contract only, unless it appears 
by the writing itself, or by the his testibus 
clause, that the party making it intended to 
do so under his hand and seal.“ Corlies v. 
Vannote, 16 N. J. Law (1 Har.) 324, 328. 
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“Any mark made by a pen in imitation 
of the seal may be construed as a seal. The 
usual mode is to make a circular, oval, or 
square mark opposite to the name of the 
signer; but the shape is immaterial. Some 
thing, however, there must be intended for 
a seal, and the writing must be delivered as 
a deed. Taylor v. Glaser (Pa.) 2 Serg. & 
R. 502, 503. 


A scrawl with the pen of L. S.“ at the 
end of the name is not a seal; a seal being 
an impression on wax or wafer, or some 
other tenacious subject capable of being im- 
pressed. Warren v. Lynch (N. X.) 5 Johns. 
239, 245. 


A scroll, made by a serivener on an in- 
strument in other respects a perfect deed, is 
not a “seal,” such as is required by the 
usage, practice, and common or statute law 
of the state. McLaughlin v. Randall, 66 Me. 
226, 227. 


Under a charter provision authorizing the 
mayor to take acknowledgments and certify 
the same under the seal of the city, where 
the city in fact provided no seal, though he 
might adopt as an oflicial seal a scrawl or 
other device, and his certificate that it was 
the seal of the city would be sufficient, it 
would be otherwise where the acknowledg- 
ment stated, “Given under my hand and pri- 
vate seal, there being no official seal of office 
provided.“ Geary v. City of Kansas, 61 Mo. 
378, 379. 


An instrument having a scroll, and not a 
seal of wax or wafer, is not a sealed one ac- 
cording to the principles of the common law; 
and a release executed in Pennsylvania and 
having a scroll in place of a seal will not be 
regarded as a sealed instrument in this state, 
in the absence of a showing of the laws of 
Pennsylvania. Waln v. Waln, 22 Atl. 203, 
204, 53 N. J. Law, 429. 


“The use of the seal was originally the 
means of distinguishing the person; for every 
individual was supposed to have his peculiar 
seal. The act of impressing with a seal, im- 
porting greater deliberation, might also be 
considered as adding to the evidence of its be 
ing the act of the party. It was a symbol of so- 
lemnity, which gave a greater effect to the in- 
strument. This may be considered as a sec- 
ond use of the seal. There could be no other 
use in impressing with the tooth; for, when 
the teeth were gone. there was nothing with 
which to compare the impression. Yet this 
species of sealing would seem to have been 
in use; for in an old deed by William the 
Conqueror to a certain Rawdon, an ancestor 
of the present Earl of Moira, and which is 
in old English verse, we have the attestation 
of sealing in these words: ‘In token that 
this thing is sooth, I bite the white wax with 
my tooth.” European Magazine, for 1811. 
But both these uses have in a great degree 
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come to nothing. For, as to the first, no per- 
son is distinguished by a seal, or supposed 
to be so distinguished; and as to evidence of 
deliberation, it amounts to nothing, since the 
circumflex of a pen has come to be consid- 
ered an equivalent to wax, or to a wafer 
impressed with a seal. Not even a circum- 
flex or circle is thought necessary, but some 
curve of the parabola, or something like it, 
in a flourish or scrape of the pen. It was a 
bold advance in thus reducing the symbol to 
a shadow, and I am not able to trace when 
or where it began. But it would be going a 
step beyond to dispense with it altogether, 
and to say that even the name shall not re- 
main; for though it is maxim that when 
the reason of a thing ceases the law with re- 
gard to it ceases also, yet this image of tech- 
nical, distinction is so interwoven with our 
rules of law that I am not able to say that 
the judiciary power can restrain or abridge.” 
Cooper v. Rankin (Pa.) 5 Bin. 613, 616. 


„Sealing“ at common law was an impres- 
sion on wax or wafer, or some other tena- 
cious substance capable of being impressed; 
but here that is not necessary. The Arkan- 
sas statute declares that every instrument 
of writing expressed on the face thereof to 
be sealed, and to which the person executing 
the same shall affix a scroll by way of seal, 
shall be deemed and adjudged to be sealed. 
Floyd v. Ricks, 14 Ark. 286, 295, 58 Am. Dec. 
374. 


Under the statutes of Indiana an ink 
seal, commonly called a “scroll,” has the 
same effect as if it were made with wafer or 
wax. Vanblaricum v. Yeo (Ind.) 2 Blackf. 
322, 323. 


In New York, a private seal cannot be 
made with a mere scroll on paper around the 
letters “L. S.” There must be an impres- 
sion upon the paper with intent to seal it 
Town of Solon v. Williamsburgh Sav. Bank, 
114 N. Y. 122, 132, 21 N. E. 168, 169. 


The common-law seal has never been in 
common use in Ohio. In executing deeds, 
mortgages, and other instruménts in writing 
required by law to be sealed, scriveners al- 
most universally use blank forms, with 
spaces in which the scrawl] seal is printed. 
To hold that parties executing such instru- 
ments do not adopt such printed devices as 
their seals by signing their name in front of 
them would lead to disastrous consequences. 
A device of such a character is a scrawl 
seal, and under the statute of Ohio has the 
effect of a common-law seal. Osborn v. 
Nistler, 35 Ohio St. 99, 102. 


In the Southern and Western states, 
generally, we believe, a mere scrawl attached 
to the name has been held a seal, and the 
question has sometimes been decided in ref- 
erence to the common law, and in other 
cases according to local custom or usage. 
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Formerly, in England, wax or some such te 
naclous substance was no doubt much used, 
but we do not think it was indispensable; 
and in this country, especially in this state, 
we are confident usage and custom have dis- 
pensed witb it, and have sanctioned the use 
of the scrawl. Under Rev. Code 1855, p. 338, 
§ 1, requiring the clerk of court to affix his 
official seal to all process issued by him, and, 
“if none be provided, then bis private seal,” 
a mere scrawl affixed to the end of his name 
is sufficient. Swink v. Thompson, 31 Mo. 
336, 338. 


To authenticate a public record by the 
private seal of an officer. the seal should be 
of wax or other tenacious substance. A 
scroll is not sufficient. Gates y. State, 13 
Mo. 11, 12. 


By the laws of Wisconsin, where the 
deed in question was made, a scroll or any 
device by way of seal has the same effect as 
the actual seal. But in New York such a de- 
vice, without a wafer or wax, is not to be 
deemed a seal. So, in an action brought in 
New York for breach of a covenant of seisin 
in such deed, where the only seal was a 
scroll, the instrument must be treated as an 
unsealed instrument, and the action should 
be of assumpsit, and not covenant. Le Roy 
v. Beard, 49 U. S. (8 How.) 451, 12 L. Ed. 
1151. 


It is enacted in Mississippi that any in- 
strument to which the person making the 
same shall afix a scroll by way of a seal 
In the 
case of McRaven v. McGuire, 17 Miss. (9 
Smedes & M.) 34, a deed was sealed by a 
circular scroll] containing the word seal,“ 
and it was held that whenever it is manifest 
tbat a scroll is intended to be used by way 
of a seal it must have that effect. From this 
decision it is deducible that any affixture to 
an obligor's name in an instrument, and in 
the locus sigilli, manifestly intended to be 
used by way of a seal, is sufficient to have 
that effect. Whittington v. Clarke, 16 Miss. 
(S Smedes & M.) 480, 485. 


A seal is not necessarily of any particu- 
lar form or figure, and in the absence of stat- 
ute to the contrary the scroll or rectangle, 
containing the word Seal,“ attached to the 
lease of a corporation, will be deemed to be 
its proper and common seal. Jacksonville, 
M. & P. Ry. & Nay. Co. v. Hooper, 16 Sup. 
Ct. 379, 381, 160 U. S. 514, 40 L. Ed. 515. 


Where a tax deed as recorded purports 
to have been executed by the county clerk 
in behalf of the state and county, and duly 
witnessed and acknowledged, and recites 
that the clerk has subscribed his name offi- 
cially and affixed the seal of the county 
board, it is admissible in evidence of title, 
though the only representation of a seal 
therein is a scroll near the clerk’s name witb 
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the word “Seal?” written within it. Putney | pressed, has become well-nigh obsolete; the 
v. Cutler, 11 N. W. 437, 438, 54 Wis. 66. statutory scrawl by way of seal having al- 


The law requiring a bill of exceptions to most entirely superseded it. Yet a seal of 
the one or the other sort is still requisite to 
be sealed does not contemplate the adoption : 
constitute a document a sealed instruinent; 
by the judge signing such bill of a seal 
: and a wafer attached to an instrument is a 
other than or different from the private seal 
of such judge, and a bill of exceptions sealed 6L..... wae mace 
pi 55 ? poo on the wafer, the impression made by the at- 
by the judge with his private seal is a com- 
> j tempt to cause cohesion, though not appar- 
pliance with the law; and a scroll affixed to : 
uny writing by way of seal will constitute a 1111!!! ito comply 
A 1 y with the requirement of the law. Pease v. 
private seal. Morgenson v. Middlesex Min. Lawson, 33 Mo. 35. 39 
& Mill. Co., 17 Pac. 513, 514, 11 Colo. 176. d arene 


A scroll after a name attached to a deed A wafer placed at the end of a name, 
is not a seal. Douglas v. Oldham, 6 N. H. With a piece of paper on it, or without the 
150. 154 ° 8 ~*~" | piece of paper, and without any impression, 


is a seal. The impression of a distinctive 

An instrument containing such a clause corporation seal on an instrument calling 
as Witness my hand and seal,“ or Sealed | for the seal of the corporation is also a seal. 
with my seal,” is held properly to show that Corrigan v. Trenton Delaware Falls Co., 5 
a scroll or device following the signature is N. J. Eq. (1 Halst. Ch.) 52, 56. 
intended as a seal; and it is also held that 
the device “(Seal],” after and opposite the Written word Seal.“ l 
signature of the maker of a promissory note, The word “Seal,” written opposite the 
operates as a seal, though there Ís no refer | signature, is equivalent to a seal. Whitley v. 


ence to a seal in the body of the instrument. | Davis’ Lessee, 31 Tenn. (1 Swan) 333, 335. 
Brown v. Jordhal, 19 N. W. 650, 651, 32 j 


Minn. 135, 50 Am. Rep. 560. A promissory note containing only the 


` word “Seal.” surrounded by a scroll, append- 
A seal, according to Lord Coke, is wax | eq to the signature of the maker, is not a 


witb an impression. By our statute (Rev. “sealed instrument.” Blackwell v. Hamil- 
Laws, p. 305) a scroll or ink or otLer device | ton, 47 Ala. 470. 

is imade of the saiae force, if affixed by way 

of a seal.” Corlies v. Varnote, 16 N. J. Law The word “seal” is now regarded as a 
(1 Har.) 324, 328. sufficient “sealing to an instrument to en- 


d title it to record within a statute requiring 
The seal of a private person may be instruments to be sealed in order to be enti- 

made in like manner as a public sea’, or by | tied to record. Cochran v. Stewart, 59 N. W. 

the scroll of a pen, or by writing the word 543, 544, 57 Minn. 499. 

“Seai” against his name. Pen. Code Ariz. 


1901, par. 7, subd. 18: Pen. Code Cal. 1903, In copying a writ or summons, the fac 
$7, subd. 18; Pen. Code Mont. 1895, § 7. simile of a seal cannot well be made, and 


to do it would require more skill than per- 
ce 5 tains to the profession generally. By long 
5 usage and the general understanding of legal 
seal’ may include a scroll printed or writ- : „L. S.“ 1 ded the tr i 
ten. Rev. St. Utah 1898, § 2495. P D P ETLE Ae te ue ree 
: resentation of a seal in a copy of all legal 
With the exception of official seals, a Precepts. If the word “seal” were written 
scrawl or any other mark intended as a seal in the place of the seal on the writ or sum- 
shall be held as such. Pen. Code Ga. 1895, | Mons, it would not be a true copy; for no 
52. such writing is upon the writ or summons. 
Whether we might receive that as a sufficient 
representation is not necessary to say; but 
we have no hesitancy in deciding that the 
letters “L. S.“ are the proper designation 
and copy of the seal. Smith v. Butler, 25 N. 
H. (5 Fost.) 521, 524. 


When the seal of a natural person is 
required to a paper, he may affix thereto a 
scroll by way of senl, or adopt as his seal any 
scroll, written, printed, or engraved, made 
thereon by another. Code W. Va. 1899, p. 
132, e. 13, § 15. 


In any case in which the seal of any nat- 
ural person shall be required to a paper, it 


By the common law a seal was an im- 
pression on wax or wafers, and so it was 


generally in the colonies of this country 
shall be sufficient for such person to affix to while they were under English law. After- 
such paper a scroll by way of seal. Code Va. wards in many states, usually by statute. 
1887, § 5 [1 Code Va. 1904, p. 7, § 5, subd. 12). | but sometimes by decisions of the courts 


impressions upon paper and ink scrolls were 

Wafer without impression. recognized as seals; and more recently there 
The common-law seal, which was an im- has been a general tendency to abolish seals 
pression on wax or wafer, or some other altogether. In Rhode Island in 1857 it was 
tenacious substance capable of being im-| enacted that the seal of a court or public 
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officer might be an impression of such official 
seal upon paper, as well as upon wax or 
wafer. And in 1872 the section was ex- 
tended to read: “Whenever a seal is re- 
quired to be aflixed to any paper, the word 
‘Seal’ shall be construed to include an im— 
pression of such seul, made with or without 
the use of wax or wafer on paper.” These 
changes did not abolish seals, but simply 
allowed the impression of seals on paper 
where a seal was required. They did not 
recognize the validity of a scroll, or the mere 
use of the word “Seal.” Where a seal is not 
required by law, the law remains as before— 
that the seal shall be a common-law seal, 
or at least by analogy a seal impressed upon 
paper or a paper attixed as a seal. Hence 
the addition to the signature on an instru- 
ment of a scroll, with the word “Seal” writ- 
ten therein. does not make the instrument 
a sealed instrument. Providence Telegram 
Pub. Co. v. Craham Engraving Co., 52 Atl. 
804, 805, 24 R. I. 175. 


The word “seal” has the same force and 
effect as a scroll, within the meaning of 
Code 1849, c. 143, § 2 [Code Va. 1904, p. 
1453, § 2841], declaring that any writing to 
whieh the person making it shall affix a 
scroll by way of seal shall be of the same 
force as if it were actually sealed. Lewis’ 
Ex’rs v. Overby’s Adm’r (Va.) 28 Grat. 627. 
628. 


A scroll, with the word “Seal” written 
in it, is a seal. So a note having a scroll, 
with the word Seal“ written in it, opposite 
the name of one of the payees, and a scroll 
without anything written in it opposite the 
other, is a sealed instrument. Muckleroy v. 
Bethany, 23 Tex. 163, 164. 


A contract in writing, having a scroll 
annexed, besides the signature, and the word 
“Seal?” written in the scroll, but there being 
in the body of the instrument no recogni- 
tion of the scroll as a seal, was not an in- 
strument under seal, but merely a simple 
contract. Cromwell v. Tate’s Ex’r (Va.) 7 
Leigh, 301, 304, 30 Am. Dec. 506. 


SEALED. 
See “Signed and Sealed.” 


“The word ‘senled’ has acquired an en- 


larged meaning, even when applied in the, 


law. In the earlier times wax, upon which 
some impression was made, was understood 
by the act of sealing. Gradually, however, 
* * * some symbol adopted by the maker 
in lieu of the actual seal was allowed in law, 
and this, it seems to us, ought to be the cru- 
cial test in such matters, namely, the adop- 
tion by the party who is required to seal of 
something in its stead.” 18 St. at Large, p. 
373, § 3, provides that every deposition taken 
in pursuance of the provisions of the act 
shall be retained by the officer taking it until 
he delivers it into the court for which it is 
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for all eternity, * * * 


SEALED 


taken, or that it shall be by such officer sl- 
ed up and directed and forwarded to such 
court, either by mail or express, and remain 
under his seal until opened in court, ete. 
Held, that a deposition transmitted in a 
senled envelope, securely fastened together 
with mucilage, or some other adhesive mat- 
ter or substance, and not appearing to have 
been tampered with in any way, was not 
sealed within the meaning of the statute, the 
terms of which required the use of sealing 
wax with a notarial seal, or the writing of 
the notary's name upon the envelope or 
across the flap of the same after sealing it. 
It is then seen that the package sent to the 
court is his work. Travers v. Jennings, 17 
S. E. 819, 850, 39 S. C. 410. 


A bottle containing milk, seized by the 
milk inspector, on the top of the cork of 
Which was placed sealing wax, which did 
not extend over the mouth of the bottle, so 
that the bottle was not made air-tight. will 
not be deemed to be “sealed up,” within St. 
1884, c. 310, § 4, providing that a portion of 
the sample of milk seized by an inspector shall 
be sealed up, to be delivered to defendant or 
his attorney in case a complaint is made. 
Commonwealth v. Lockhardt, 10 N. E. 511, 
144 Mass. 132. ö 


The requirement in Gen. St. p. 436, § 4, 
that depositions taken shall be “sealed up“ 
by the magistrate taking them, is satisfied 
by fastening the envelope containing the dep- 
osition by means of gum, and does not re- 
quire that the deposition shall be sealed up 
by placing upon it a wafer, wax, or some 
other substance upon which the magistrate 
must impress a seal. Morgan v. Jones, 44 
Conn. 225, 227. 


Mormon marriage. 


Plaintiff, in an action to recover dower 
interest in the estate of a decedent, claimed 
that she and decedent were husband and 
wife. They were both Mormons, and the 
marriage, if any, was made according to the 
ceremonies of the Mormon Church, known as 
“sealing,” or the “sealing ceremony.” This 
ceremony, it appears, is the only marriage 
authorized by the Mormon Church. It was 
contended, however, that there were two 
forms of sealing ceremony—one sealing for 
time, or an earthly marriage, and the other 
sealing for eternity, or the celestial mar- 
riage; and it was contended on the part of 
the decedent's executor that the ceremony 
between decedent and plaintiff was the form 
of sealing ceremony known as “celestial mar- 
riage.” The marriage covenant, as known 
in the Mormon Church, is based on the rev- 
elation to Joseph Smith, in which he de- 
clared that all covenants, contracts, bonds, 
vows, etc., that are not “entered into and 
sealed by the Holy Spirit of Promise. of him 
who is anointed, both as well for time and 
are of no efficacy. 
virtue, or force, in and after the resurrection 


SEALED AND SIGNED 


from the dead; 
not made unto this end have an end when 
men are dead.” In paragraph 18 of the Rev- 
elation it is sald: And again, verily I say 
unto you, if a man marry a wife, and make 
a covenant with her for time and for all 
eternity, if that covenant is not by me, or by 
my word, which is my law, and is not sealed 
by the Holy Spirit of Promise, through him 
whom I have anointed and appointed unto 
this power, then it is not valid, neither of 
force when they are out of this world, be- 
cause they are not joined by me, saith the 
Lord, neither by my word.” In paragraph 
19, itis said: Again, verily I say unto you, 
if a man marry a wife by word, which is my 
law, and by the new and everlasting cove- 
nant, and it is sealed unto them by the Holy 
Spirit of Promise, by him who is anointed, 
unto whom I have appointed this power and 
the keys of this priesthood, * * * yeshall 
come forth in the first resurrection, * * * 
and shall inherit thrones, kingdoms, principali- 
ties, and powers and dominions—all heights 
and depths. Then it shall be written in the 
Lamb's Book of Life that he shall commit 
no murder whereby to shed innocent blood.” 
When it affirmatively appears that if the 
marriage is by the new and everlasting cove- 
nant, and is sealed as provided in the re- 
vealed law, it shall be of force forever. 
“The revelation is not that the covenant 
must be sealed merely for time, nor yet 
alone for eternity, but both ‘for time and all 
eternity,’ in order to possess efficacy, virtue, 
and force after death. The penalty for dis- 
obedience as to this injunction is that the 
guilty party shall be damned.“ It is thus 
clear, according to the revealed law, that to 
be sealed was to be married for time and 
eternity, and that the sealing ceremony is a 
marriage ceremony which is good at common 
law; the part referring to eternity, as we 
have seen, being regarded simply as surplus- 
age.” Thus Brigham Young, speaking on 
the subject of marriage or sealing said: 
“The Lord says: ‘Let my servants and my 
maidens be sealed, aud let their children be 
sealed’ ’"—thus indicating that there was but 
one ceremony of sealing, so that the word 
used is used in the sense of “marriage,” and 
such ceremony between the parties consti- 
tuted a marriage. Hilton v. Roylance, 69 
Pac. 660, 664, 25 Utah, 129, 58 L. R. A. 723, 
95 Am. St. Rep. S21. 


SEALED AND SIGNED. 


The words “Sealed and signed,” affixed 
at the end of a note, and following the sig- 
nature of the maker and a scroll] for his seal, 


with the letters “L. S.“ written across it, is 


equivalent to the words “Witness my hand 
and seal.” Humphries v. Nix, 77 Ga. 98. 


SEALED INSTRUMENT. 
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SEALED VERDICT 


for all contracts that are to the bond, is a separate contract of the 


guarantor, and makes the guarantor a prin- 
cipal to a sealed instrument within the stat- 
ute of limitations. Coleman v. Fuller, 11 S. 
E. 175, 105 N. C. 328, 8 L. R. A. 350. 


An act provided that any instrument for 
the payment of money, to which the person 
making the same shall affix a scroll, or ink 
or other device, by way of seal, shall be 
taken and adjudged to be of the same force 
and obligation as if it were actually sealed 
with wax, and that such instrument shall be 
regarded as a sealed instrument, ete. IIeld, 
that the words “sealed instrument,” as used 
in the statute, do not include an indenture 
of apprenticeship to which is affixed a mere 
scroll or scribble for a seal. “The act does 
not say that a scroll, or ink or other device, 
affixed, shall be a seal, but that, being af- 
fixed by way of seal, they shall have the 
same force and obligation as a seal. This, 
however, is only in the case of instruments 
for the payment of money, of which an in- 
denture of apprenticeship is not one. Hence 
such indenture of apprenticeship is not a 
sealed instrument, within the meaning of the 
statute.” Overseers of Poor of Ilopewell Tp. 
v. Overseers of Poor of Amwell Tp., 6 N. J. 
Law (1 Halst.) 169, 176. 


The mere expression, “Sealed with our 
seals.“ occurring in an instrument, does not 
render it a sealed instrument. But where 
three of the signatures to an instrument were 
written opposite printed seals, and the 
fourth was just below such signatures, but 
without any seal opposite the name, the 
question as to the meaning of the expression, 
and as to whether the fourth signer intended 
to adopt the seal above, was a question for 
the jury. Templeton v. Commonwealth (Pa.) 
8 Atl. 167, 168. 


Bond or deed. 
See “Bond”; “Deed” 


SEALED NOTE. 


A sealed note is an unconditional bond 
under seal. Tracy v. Talmage (N. Y.) 9 
How. Prac. 530, 536, 18 Barb. 456, 462, 


SEALED VERDICT. 


A verdict is either privy or public, and 
a privy verdict is where the judge has left 
or adjourned the court, and the jury, being 
agreed, in order to be delivered from their 
confinement, obtain leave to give their ver- 
dict privily to the judge out of court. Such 
a verdict is of no force unless afterwards af- 
firmed by a public verdict given openly in 
court, whereat the jury may vary from the 
privy verdict; so that a privy verdict is in- 
deed a mere nullity, and it is held that a 


A guaranty under a seal, written at the sealed verdict partakes of all the character- 
bottom of a bond, though bearing a relation | istics of a privy verdict, and is no verdict in 


SEAM 


itself, but must be affirmed by the jury in 
open court. Young v. Seymour, 4 Neb. 86, 
89. 


SEAM. 


As used in reference to mines, the term 
“seam” is often used synonymously with 
“stringer,” and is commonly understood by 
miners to be a crack or crevice filled by min- 
eral deposit, occurring in the country rock, 
and by means of which the prospector antic- 
ipates being led to an ore body or deposit of 
commercial value, so that a discovery of a 
seam makes a location valid in law. Me- 
Shane v. Kenkle, 44 Pac. 979, 982, 18 Mont. 
208, 33 L. R. A. 851, 56 Am. St. Rep. 579. 


SEAMAN. 


See “British Seamen“: 
men.” 

Chinese seamen as laborers, see “Chi- 
nese Laborer.” 


“Merchant Sea- 


A seaman is defined by Webster to be a 
sailor; a mariner; a man whose occupation 
is to assist in the management of ships at 
sea. Doughten v. Vandever, 5 Del. Ch. 51, 
73. 


As used in Rev. St. § 4601, making it a 
punishable offense to harbor any seaman be- 
longing to any vessel, the word “seaman” is 
not unlimited, but must be taken in connec- 
tion with section 4612, providing that the 
word “seaman” shall be taken to be one em- 
ployed on a vessel belonging to any citizen 
of the United States. United States v. 
Minges (U. S.) 16 Fed. 657. 


“Seaman,” as used in 17 Stat. 273, pro- 
viding the punishment for any seaman who 
has been lawfully engaged and who has com- 
mitted certain enumerated offenses, applies 
to seamen engaged on foreign vessels in 
American waters, and not only to those em- 
ployed on American vessels. United States 
v. McArdle (U. S.) 26 Fed. Cas. 1042. 


“Seaman,” as used in Act June 26, 1884. 
c. 121, § 10, 23 Stat. 55, as amended by Act 
June 19, 1886, c. 421, $ 3, 24 Stat. 80. amended 
by Act Dec. 21, 1898, c. 28, § 24, 30 Stat. 763 
[U. S. Comp. St. 1901 p. 3078], making it un- 
lawful to pay any seaman wages in advance, 
means those Americans who practice or are 
employed in navigation, or whose avocation 
is that of mariner. To construe the statute 
as applying to those persons only who ship 
or engege to ship on American vessels would 
give too narrow a construction to it. United 
States v. Nelson (U. S.) 100 Fed. 125, 126. 


One who does not ship for a voyage, but 
only for a temporary moving of the barge 
from one place in the harbor to another, in a 
case where it was not expected to earn 
freight, or in any way engage in comnierce, 
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where no shipping articles were signed, and 
no special employment given, was not a ‘“‘sea- 
man,” within the rules of law making the 
master liable for the medical treatment of 
seamen. The John B. Lyon (U. S.) 33 Fed. 
184, 187, 


A warranty in an insurance policy that 
the ship would carry 30 seamen, besides 
passengers,” means 30 persons belonging to 
the ship’s company, including cook, surgeon, 
employés, etc., and does not mean only able 
seamen. Bean y. Stupart, 1 Doug. 11. 


All persons employed in the navigation 
of a ship, or upon a voyage, other than the 
master and mate, are to be deemed seamen, 
Within the provisions of the Civil Code. 
Civ. Code Cal. 1903, § 2049; Rev. Codes N. 
D. 1899, § 4151; Civ. Code S. D. 1903, 5 1504. 


In the construction of the title relating 
to merchant seamen, every person (appren- 
tices excepted) who shall be employed to 
serve in any capacity on board of any vessel 
belonging to any citizen of the United States 
shall be deemed and taken to be a “seaman.” 
U. S. Comp. St. 1901, p. 3120. 


The term “seaman,” wherever employed 
in legislation relating to the marine hospital 
service, shall be held to include any person 
employed on board in the care, preservation, 
or navigation of any vessel, or in the service, 
on board of those engaged in such care, pres- 
ervation, or navigation. U. S. Comp. St 
1901, p. 3324. 


Barge employé. 


A barge, without sails or rudder, used 
for transporting brick, on which men are ei- 
ployed in loading, carrying, or delivering 
brick, is subject to a lien for wages of the 
men employed in such transaction as seamen. 
Disbrow v. The Walsh Brothers (U. S.) 36 
Fed. 607, 608. 


Cook. 


A cook on a vessel is a “seaman,” and as 
such is subject to the captain’s orders. Al- 
len v. Hallet (U. S.) 1 Fed. Cas. 472, 473; 
Bean v. Stupart, 1 Doug. 11. 


Cooper. 


A cooper is a seaman in contemplation 
of law, though he has peculiar duties on 
board ship. He is so treated in the shipping 
articles, and is, like common seamen, bound 
to do ordinary ship’s duty, such as standing 
watch, assisting in navigation, handling 
sails, ete. He receives an extraordinary 
compensation for his duties as cooper, not 
as superseding. but as adding to, the com- 
mon seaman’s duty. United States v. 
Thompson (U. S.) 28 Fed. Cas. 102. 


Engineer. 


The engineer of a tugboat employed in 
the Delaware Bay and river is a “seaman,” 
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and as such is entitled to the right of any] New York and the Catskills, is a “seaman,” 
benefits conferred on seamen by maritime | within Act Cong. July 20, 1790. providing 
law, such as being entitled to be cured at remedy for the recovery of ‘‘seamen’s” wag- 


the expense of the ship of any sickness. 


es. Martin v. Acker (U. S.) 16 Fed. Cas. 


Holt v. Cummings, 102 Pa. 212, 48 Am. Rep. 884. 


199. 
Fireman. 


Steam dredge employé. 
Persons employed on a steam dredge, 


A fireman on board a steamer is a “sea- | without motive power, engaged in deepening 


man,’ and as such is entitled to medical 


navigable waters, and capable of being tow- 


treatment at the expense of the ship for ed from place to place, and on her scows 


injuries received in the service of the ship. 


in such work, are “seamen,” within Rey. St. 


The North America (U. S.) 18 Fed. Cas. 339. | § 4612 [U. S. Comp. St. 1901, p. 3120], de- 


Fisherman. . 


claring that every person who shall be em- 
ployed or engaged to serve in any capacity 


One who shipped as a fisherman on a on board of any vessel belonging to any citi- 


voyage to Behring Sea and return, and in- 


zen of the United States shall be deemed 


stead of being paid monthly was to receive | and taken to be a seaman. Saylor v. Tay- 


compensation for his services at the rate of 
$25 for each 1,000 fish caught by him, was 


lor (U. S.) 77 Fed. 476, 477, 23 C. O. A. 343. 


not a “seaman,” within Rev. St. § 4536 [U. SEARCH. N 


S. Comp. St. 1901. p. 3082]. relating to wages. 
Telles v. Lynde (U. S.) 47 Fed. 912, 916. 


„Sea men,“ as used in Rev. St. 5 4523 
[U. S. Comp. St. 1901, p. 3075], providing 


See “Bona Fide Search’; Complete 
Search of Title.” 


An allegation in an indictment against 


that all shipments of seamen made contrary | 9 person for conspiring to injure an officer 
to the provisions of any act of Congress | while in the act of searching for a distillery 
shall be void. etc., refers only to merchant | means the whole trip or enterprise, from the 


seamen. It does not include fishermen, who start until a final abandonment. 


ship on a “lay” or for a share in the catch. 
The Cornelia M. Kingsland (U. S.) 25 Fed. 
856, 857. 


The term “seamen” within the rule that 
sick seamen are to be cured at the master’s 
expense, includes fishermen on mackerel 
voyage in licensed and enrolled vessels, 
though an account is kept of the catchings 
of each man, who is paid accordingly. 
Knight v. Parsons (U. S.) 14 Fed. Cas. 776, 
777. 


Mate. 


The mate of a vessel is the first officer 
under the master, and is not a seaman or 
mariner, who are the crew, within 1 Stat. 
134, providing for the government and reg- 
ulation of seamen in the merchant service. 
Ely v. Peck, 7 Conn. 239, 242. 


Pilot. 


“Seamen” includes a pilot, he being a 
person employed in the navigation of a ves- 
sel, and his claim for wages is within the 
contemplated jurisdiction. The Mary Eliza- 
beth (U. 8.) 24 Fed. 397. 


Raftsmen. 
Raftsmen are not “seamen,” so as to be 


entitled to sue in rem in admiralty. In re 


Raft of Cypress Logs (U. S.) 20 Fed. Cas. 
169, 170. 


River sloop hand. 


A hand on board a sloop of over 50 tons 
burden, plying on the Hudson river between 


7 Wos. & P.—84 


Simply dis- 
continuing the search for the night, with in- 
tent to resume it again in the morning, would 
not be abandoning the enterprise or search, 
within the meaning of the allegation. Unit- 
ed States v. Johnson (U. 8.) 26 Fed. 682, 
689. 


In Gen. St. 1878, c. 70, § 2, allowing 
certain fees to a clerk for a search of the 
records or files in his office of each year, 
the search referred to is limited to a search 
for some particular paper or record, or to 
ascertain some particular fact; and where 
an order is given to the clerk to seurch for 
judgments against several persons he is en- 
titled to the fee for searching the files and 
records for each year in respect to judg- 
ments against each such person. Church v. 
St. Paul & N. P. Ry. Co., 23 N. W. 860, 33 
Minn. 410. 


Where a charge by an officer is author- 
ized for “searching” the records and files, 
it would seem that the duty to make a 
search and the giving out of information 
derived thereby is embraced in these terms. 
We are unable to give force to the sugges- 
tion that the transcription from legal docu- 
ments or from the files as made up from 
time to time did not require a search, nor 
can we force a distinction between such 
searches and the examination required to 
make the statements to the abstract men 
and agencies upon the theory that a search 
involves the looking for something that was 
not previously known, but would have to be 
found. But, on the other hand, the word 
“search,” as used in this statute, should be 


—_— 


SEARCH WARRANT 


treated as equivalent of any examination 
the clerk must make to give an accurate 
report thereof. Hennepin County v. Dickey, 
vO N. W. 775, 778, 86 Minn. 331. 


SEARCH WARRANT. 


A search warrant is an order in writing, 
in the name of the state, signed by a mag- 
istrate and directed to a peace oflicer, com- 
manding him to search for personal property 
and bring it before the magistrate. Rev. St. 
Utah 1898, § 5081: Pen. Code Cal. 1903, § 
1523; Code Cr. Proc. S. D. 1903. § 594; Pen. 
Code Idaho 1901, § 5783; Rev. St. Okl. 1903. 
§ 5670; Comp. Laws Ney. 1900, § 4595. It 
may be issued, first, when the property is 
stolen or embezzled; second, when it is used 
as a means of committing a felony; third, 
when it is in the possession of any person 
with an intent to use it as a means of com- 
mitting a public offense, or in the possession 
of another to whom he may have delivered 
it for the purpose of concealing it or pre- 
venting its being discovered. People v. Noel- 
ke, 1 N. X. Cr. R. 252, 268 (citing Code Cr. 
Proc. § 792). 


A search warrant is a written order, is- 
sued by a magistrate and directed to a peace 
otlicer, commanding him to search for per- 
sonal property, to seize the same. and to 
bring it to such magistrate; or it is a like 
written order commanding a peace officer 
to search a suspected place, where it is al- 
leged stolen property is commonly conceal- 
ed, or implements kept for the purpose of 
being used in the commission of any desig- 
nated offense. Code Cr. Proc. Tex. 1895, 
art. 343. 


SEASON. 


See “Close Season.” 


An agreement dated June 5, 1883, re- 
quiring the erection of buildings to be put 
up, part during the “season” of 1883, and 
part during the “season” of 1884, means 
that season of the year as to which, by rea- 
son of the severely rigorous climate of the 
latitude, such work as the building of houses 
is necessarily contined—in Dakota being 
from the 1st of April until the lst of De- 
vember of each year—and does not refer 
alone to a period of the year subsequent to 
the 5th of June. Sarles v. Sharlow, 37 N. 
W. 748, 751, 5 Dak. 100. 


The word “season,” in a contract em- 
pioying plaintiff to purchase and deliver corn 
during the coming season, will be construed 
to be used in reference to the period within 
which it is customary to purchase corn at 
the place where plaintiff is employed, and 


it will be presumed that the meaning of the 
term was well known in such locality. My- 


ers v. Walker, 24 III. 133, 134, 136. 
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SEAT OF JUSTICE 


The court, in construing a contract for 
the services of an actor during a season. 
said that it was a question for the jury 
whether the term “season” was used to des 
ignate the customary theatrical season of 30 
weeks. McIntosh v. Miner, 65 N. X. Supp. 
735, 737, 53 App. Div. 240. 


SEAT. 


The word “seat,” when applied to ma- 
chinery, means the part on which another 
thing rests, as a valve seat. Safety Oiler 
Co. v. Scovill Mfg. Co. (U. S.) 110 Fed. 203, 
204 (citing 3 Knight, Mech. Dict. 2084). 


In stock exchange. 


As capital, see “Capital.” 

As personal property, 
Property.” 

As property, see “Property.” 


see “Personal 


A seat in a stock exchange is a person- 
al privilege of being and remaining a mem- 
ber of a voluntary association, with the as- 
sent of the associates. It is a mere right to 
belong to the association, which cannot be 
transferred without the consent of the asso- 
ciation. City & County of San Francisco v. 
Anderson, 36 Pac. 1034, 103 Cal. 69, 42 Am. 
St. Rep. 98 (citing Lowenberg v. Greenebaum, 
99 Cal. 162, 33 Pac. 794, 21 L. R. A. 399, 37 
Am. St. Rep. 42). 


SEAT OF JUSTICE. 


“Seat of justice“ means the county seat: 
the place where the courthouse and county 
officers are located; the place where the 
chancery, circuit, and county courts are held, 
and where the county records are kept. 
Bouv. Law Dict. The county seat or county 
town is the chief town of a county, where the 
county buildings and courts are located, and 
the county business transacted. Black, Law 
Dict. County seat; a county town; the 
chief town of a county, where the county 
business is transacted; a shire town. Webst. 
Dict. County seat; the seat of government 
of a county; the town in which the county 
and other courts are held, and where the 
county officers perform their functions. Cent. 
Dict. The term “seat of justice,“ as used in 
Rev. St. 1899, § 9055, providing that the 
recorder shall keep his office and records at 
the seat of justice in each county, means 
“county seat” and not the courthouse itself. 
Babcock v. Hahn, 75 S. W. 93, 94, 175 Mo. 
136. 


The term “seat of justice,” as used in 
territorial acts of Michigan, meant the place 
of holding the circuit courts, and did not 
necessarily mean the same thing as county 
seat.” The term was designated for the 
place of doing the county business, where the 
county courts were held and the county of: 


SEAT OF JUSTICE 


fices located. Whallon v. Gridley, 16 N. W. 
876, 880, 51 Mich. 503. 


Const. art. 10, § 4, providing that the 
“seat of justice” of any county shall not be 
removed without the concurrence of two- 
thirds of the qualified voters of the county, 
means what is commonly called the county 
seat; that is, the place where the court- 
house, jail, and the county offices are lo- 
cated, where the chancery, circuit, and coun- 
ty courts are held, and where the county 
records are kept. Ellis v. State, 20 S. W. 
500, 502, 92 Tenn. 85. 


SEATED LANDS. 


“Seated land,” as used in the tax laws, 
means land which is used for residence or 
cultivation, or for the purpose of making 
profit in any manner. Earley v. Euwer, 102 
Pa. 338, 340. 


‘Seated land,” as used in the tax laws, 
is land that is occupied, cultivated, improv- 
ed, reclaimed, farmed, or used as a place of 
residence. The question whether a tract of 
land is seated or unseated depends upon 
what is done or being done upon it, or upon 
the appearance which it may present to the 
eye of the assessor. Seated lands are those 
on which are such permanent improvements 
as indicate a personal responsibility for its 
taxes, but the building of a cabin on land as 
a shelter for miners, which is afterwards 
abandoned and altogether disappears, and an 
occasional digging of coal by a trespasser, 
even under color of title, is not sufficient to 
seat a tract of land, so as to invalidate a 
sale thereof for taxes as unseated. Stoetzel 
v. Jackson, 105 Pa. 562, 567. 


Residence without cultivation, or culti- 
vation without residence, or both, consti- 
tutes “seated land,” and as such it is exempt 
from the operation of law which regulates 
the sale of unseated lands for the payment 
of taxes. When the land is seated, the per- 
son is only liable for the tax; but when it is 
unseated there is no personal liability, but 
the tax is laid specifically on the land, but 
not on the person of the owner. Kennedy V. 
Daily (Pa.) 6 Watts, 269, 272. 


Residence upon land with a bona fide 
intention to hold it as owner, or for the own- 
er, and performing labor on it, such as min- 
ing coal, raising ore, and the like in the 
character of the owner, would undoubtedly 
give the land a seated character; while, on 
the other hand, the temporary residence of a 
trespasser to take all the timber, although 
it might justify treating the land as seated, 
and a call on him for the taxes, being in pos- 
session, would not fix upon the land a seat- 
ed character after he had left it. Lackawan- 
na Iron & Coal Co. v. Fales, 55 Pa. (5 P. F. 
Smith) 90, 98 
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SECOND COUSIN 


SECLUSION. 


Seclusion means voluntary confinement 
or retreat from social life, as the remaining 
at home for a long period by one who had 
been paralyzed, which bad affected bis mind, 
but whose condition was known by few. 
Jurgens v. Ittman, 16 South. 952, 905, 47 
La. Ann. 367. 


Reclusion distinguished. 


The words “seclusion” and “reclusion” 
have quite different meaning. The former 
signifies a voluntary, the latter an involun- 
tary, confinement. Pbelps v. Reinach, 38 
La. Ann. 547, 55L 


SECOND. 


See “In the Second Instance.” 


The word “second,” as added to a per- 
son’s name, is no part of the name, but only 
an addition or description used to designate 
the individual referred to; and, where no 
addition is required by law, an error in it 
cannot invalidate. Therefore the enrollment 
in a militia of “L. C., Jr.,“ as L. C., Sec- 
ond,” is valid; “Junior,” and “second” being 
synonymous, and also being no part of the 
name. Cobb v. Lucas, 32 Mass. (15 Pick.) 
7, 9. 


SECOND APPLICATION. 


Wag. St. p. 1040, § 8, providing that, 
whenever either party to an action shall 
make a “second application“ for a continu- 
ance thereof on account of the absence of a 
material witness, the affidavit shall set forth 
the name of the witness and the facts he is 
expected to prove, if the court require it, 
means the next application after one which 
is granted. “An application which is refus- 
ed is not to be counted as an application.” 
State v. Maguire, 69 Mo. 197, 203. 


SECOND COUSIN. 


Where a will made a bequest to testa- 
tor’s “second cousins” of the name of S. 
and to the issue of such of them as were 
dead, but testator had no second cousins 
of such name, but had first cousins once re- 
moved of that name, they were entitled to 
the bequest, as it is very common for per- 
sons to call the children of their first cousins 
their second cousins. Slade v. Fooks, 9 
Sim. 386, 387. 

‘Second cousins,” as used in a will be- 
queathing a fund in trust for testator's sec- 
ond cousins, cannot be construed to include 
a first cousin once removed. Those only. who 
have either the same great-grandfather or 
the same grent-grandinother are second cous- 
ins to each other. Corporation of Bridgnorth 
v. Collins, 15 Sim. 588, 51. 
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In a bequest of the residuary funds to a A “secondary battery” is one which has 
testator’s first and second cousin and the uo original power of developing the current 
children of his kinsman G., the legal con- of electricity, and is active only when ren- 
struction of the words “second cousin” could | dered so by sending a current elsewhere gen- 
not be restricted by the bequest to the chil- | erated through it. When such a battery is 
dren of the kinsman G., who were shown to charged from an outside source, it becomes 
be first cousins twice removed, on the ap- capable of giving back a current, due to 
pearing that such fact was not known to the | the energy which has been stored in it. A 
testator. Charge v. Goodyer, 3 Russ. Ch. secondary battery and a primary battery 
140. “differ as a spring differs from a reservoir.” 
In a secondury battery the electrodes are 
of the same materials, and electro-motively 
similar, and the plates are insoluble in the 
battery fluid. In a primary battery the elec- 
trodes are of different materials, and differ 
electro-motively, and the positive plate is 


Bequests to “first and second cousins” 
included three first cousins once removed 
and a great-niece, where the only relatives 
left by the testator were such cousins and 
niece and one first cousin. Mayott v. Mayott, 


2 Brown, Ch. 125. dissolved in the battery fluid. Brush Elec- 
tric Co. v. Milford & H. St. R. Co. (U. S.) 58 
SECOND MORTGAGE. Fed. 387, 388. 


A second mortgage is a mortgage with- 
out intervening liens between it and the first: SECONDARY EASEMENT. 


mortgage. Appeal of Green, 97 Pa. 342, 347. A “secondary easement” is one which is 


appurtenant to the primary or actual ease- 
SECOND OF EXCHANGE. ment. Toothe v. Bryce, 25 Atl. 182, 189, 50 


N. J. Eq. 589. 
The words “second of exchange, first 


unpaid,” in a bili of exchange which had Every easement includes what are term- 
been discounted in good faith, do not import ed “secondary easements”; that is, the right 
knowledge to the indorsee that the bill was to do such things as are necessary for the 
one of a set. Bank of Pittsburg v. Neal, 63 full enjoyment of the easement itself. But 
U. S. (22 How.) 96, 110, 16 L. Ed. 323. this right is limited, and must be exereised 
in such reasonable manner as not to increase 
the burden upon the servient estate. North 
SECOND TERM OF COURT, Fork Water Co. v. Edwards, 54 Pac. 69, 
The expression “second term of the 70, 121 Cal. 662. 

court,” as used in Prac. Act, § 18 (2 Starr & 
C. Ann. St. P. 1783), providing that, if no SECONDARY EVIDENCE. 
declaration shall be filed 10 days before the 
second term of the court, defendant shall be The term “secondary evidence” includes 
entitled to a judgment as in case of nonsuit, | parol evidence of the contents of judicial 
means the next term after the term to which | records, unless such records have been lost 
the process, which has become effective by or destroyed. Williams v. Davis, 56 Tex. 
service, is returnable. English v. Wilkins, 250, 253. 

45 N. E. 287, 163 III. 542. 


‘When a record or an office paper is lost 
or destroyed, if its former existence is sat- 
SECONDARILY LIABLE. isfactorily shown, secondary evidence of its 
contents will be received. Sometimes ex- 
istence and contents may be presumed, if the 
record is ancient; but in all cases it is, like 
other documents, the subject of secondary 
evidence of the highest grade that the par- 
ty can introduce.” Baucum v. George, 65 
Ala. 259, 260, 266 (quoting 1 Greenl. Ev. § 
509). 


Before “secondary evidence” of a pri- 

SECONDARY BATTERY. vate writing can be received, a party must in 
general show the loss or destruction of the 

“Secondary battery“ is an electrical en- | original, or that he has used reasonable ef- 
gineering term, and means “one which has | forts and the means which were accessible 
no original power of developing the current, | to him to find the writing or to procure its 
and is active only when rendered so by send- production; and if it appears to be in the 
ing a current through it from an independ- hands of an adverse party, notice to produce 
ent source of electrical energy.” Electrical it is necessary, in order to lay foundation for 
Accumulator Co. v. Brush Electric Co. (U. S.) the introduction of secondary evidence. Rob- 
52 Fed. 130, 2 C. C. A. 682. erts v. Dixon, 31 Pac. 1083, 1084, 50 Kan. 436. 


The person “primarily Hable” on an in- 
strument is the person who by the terms of 
the instrument is absolutely required to pay 
the same. All other parties are “‘secondarily 
liable.“ Ann. Codes & St. Or. 1901, § 4592; 
Code Supp. Va. 1898, § 28414 [2 Code Va. 
1904, p. 1489, § 2841a, subd. 192]; Bates’ Ann. 
St. Ohio 1904, § 3178a. 


SECONDARY EVIDENCE 
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SECRET ASSAULT 


“Secondary evidence” is that which is ings, may bave a peculiar value for the rea- 


inferior to primary. Thus, a copy of an in- 
strument or oral evidence of its contents is 
secondary evidence of the instrument and 
contents. Code Civ. Proc. Cal. 1903, § 1830. 


Secondary evidence is such as from ne- 
cessity in some cases is substituted for 
stronger and better proof. Civ. Code Ga. 
1895, § 5164. 


Secondary evidence is a copy of the orig- 
inal writing or object, or oral evidence there- 
of. Ann. Codes & St. Or. 1901, § 683. 


SECONDARY FRANCHISE. 


The “secondary franchises” of a corpora- 
tion are the peculiar privileges or rights 
which it may have received from the Legis- 
lature under its charter or incorporating act, 
or from a municipal corporation under an or- 
dinance by way of a license. They are in 
the nature of property, and do not revert to 
the state upon the death of the corporation, 
but, being vendible, pass to a receiver or 
other representative of the corporation, 
among its other assets, to be administered 
for the benefit of its creditors, and the cor- 
poration may make a valid sale thereof. 
State v. Topeka Water Co., 60 Pac. 337, 341, 
61 Kan. 547. 


While the primary franchise of an incor- 
porated company to be a corporation can 
never be alienated without legislative per- 
mission, yet what are termed the “secondary 
franchises,” such as the right of a railroad 
company to collect fares or of a toll road 
company to exact tolls, may under some of 
the authorities be transferred under an as- 
signment of the tangible property of a cor- 
poration, when that property can be fully 


enjoyed by the grantee only by the exercise 


of such secondary franchise. Virginia Canon 
Toll Road Co. v. People, 45 Pac. 398, 399, 22 
Colo. 429, 37 L. R. A. 711. 


SECONDARY RIGHT. 
See “Remedial Right.” 


SECONDHAND GOODS. 


The term “secondhand goods,” when 
used in an ordinance requiring dealers in 
secondhand goods to take out a license, is 
broad enough to include secondhand furni- 
ture. State v. Segel, 62 N. W. 1134, 60 Minn. 
507. 


Chicago City Ordinances, c. 21, $ 1, de- 
claring that any person who keeps a store 
or place of business for the purchase or sale 
of secondhand clothing or garments of any 
kind, or secondhand goods, wares, or mer- 
chandise, is a dealer in secondhand goods, 
does not include a person engaged in buying 
and selling old books, since books, like paint- 


son that they are old, and cannot with any 
degree of accuracy be classed with old met- 
als, rags, and cast-off clothing. Eastman v. 
City of Chicago, 79 III. 178, 179. 


SECONDHAND MACHINERY. 


Secondhand machinery is such machin- 
ery as has been previously used by another 
person. Maxwell v. Bastrop Mfg. Co., 14 S. 
W. 35, 36, 77 Tex. 233. 


SECONDHAND STORE. 


A junk shop is defined to be a place 
where junk is bought and sold, and junk 
seems to consist of odds and ends, such 
as old metal, ropes, rags, etc. Every junk 
shop, it is said, is a secondhand store; but 
not every secondhand store is a junk shop. 
The term “secondhand store,” if not quali- 
fied or limited, would include any store in 
which any kind of secondband goods are 
dealt in, as for example, secondhand furni- 
ture or secondhand books; but stores in 
which these articles are dealt in would not 
necessarily be junk shops. The word “junk,” 
which is of nautical origin, originally meant 
old or condemned cable and cordage, cut 
into small pieces, which, when untwisted. 
were used for various purposes on the ship. 
Hence the word afterwards came to mean 
worn-out or discarded material in general. 
A store in which furniture, both new and 
secondhand, is exclusively dealt in, is held 
not to be a junk shop within the meaning of 
the city ordinance, City of Duluth v. Bloom, 


| 55 Minn. 97, 56 N. W. 580, 21 L. R. A. 689. 


SECRECY. 


The word “secrecy,” as used with refer- 
ence to a conveyance tu one in a position of 
trust and confidence under circumstances of 
secrecy, has usually been applied to active 
efforts by the beneticiary to exclude persons 
whose presence would have been natural, 
not to mere absence of such proclamation as 
is not usual with those freely making con- 
veyances. Vance v. Davis (Wis.) 95 N. W. 
939, 941. 


SECRET ASSAULT. 


To constitute a secret assault, within 
Laws 1887, c. 32, prescribing a punishment 
for a secret and malicious assault with a 
deadly weapon, the assault need not be made 
in such a manner as tends to conceal from 
the public the identity of the assailant; but 
it is suflicient if it is maliciously made with 
a deadly weapon with intent to kill, and in 
such a manner as to prevent the person as- 
sailed from seeing the assailant or repelling 
the attack. State v. Jennings, 10 S. E. 249, 
104 N. C. 774. 


- SECRET PARTNERSHIP 6380 SECRETLY 


SECRET PARTNERSHIP. “Secretion,” as used in Comp. Laws, c. 
: 32, § 28, prohibiting the fraudulent sale, 

„ partnerslp Is bi partnership: transfer, secretion, or disposal of property 
wae ne existence of certain persons as with intent to defraud creditors, means to 
partners is not avowed or made known id deposit in a place of hiding, or concealment 
the public by any of the partners. Where of the property for such purpose. Herold v. 


all of the partners are publicly made known, State, 31 N. W. 238, 261, 21 Neb. 50, 51. 
whether it be by one or all of the partners, 

it is no longer a secret partnership; for this The word “secrete,” in the statute mak- 
is generally used in contradistinction to no- | ing it a ground for attachment that the debt- 
torious and open partnership. It makes no or has secreted his property with intent to 
difference in this particular whether the bus- | defraud creditors, means to hide it or to put 
iness of the firm be carried on in the name of it where the officer of the law will probably 
one person only, or of him and company. not be able to find it. Hopkins v. Nichols, 


United States Bank v. Binney (U. 8.) 28 Fed. | 22 Tex. 206, 210. 


1 x 8 pols a in Deering v. Flanders, To transfer property is to place it in the 
e : hands of another. To secrete property is to 
Where the business of a firm is conduct- | hide it, or to put it where the officer of the 

ed entirely in the name of one of the part- law will probably not be able to find it. 

ners, the other partner is a secret or dor- Culbertson v. Cabeen, 29 Tex. 247, 248. It 
mant partner. Stubbings v. O'Connor, 78 N. Seems quite obvious that it can no more be 

W. 577, 580, 102 Wis. 352. said that to transfer property to defraud 

one's creditors, when we speak with legal 

accuracy, imports the same fact as to dis- 
pose of it, than does the transfer and secret- 
ing of it. To dispose of property evidently 
conveys a broader significance than to trans- 
fer or secrete it. Carpenter v. Pridgen, 40 
Tex. 32, 34. 
| 


A dormant or secret partner is one whose 
connection with the firm is really and pro- 
fessediy concealed from the world. Civ. 
Code Ge. 1895, § 2628. 


SECRETE—SECRETION. 


A statement that plaintiff “secreted” 
money under the till, stating that “these are Under Pen. Code, § 230, making the “se- 
not times to be robbed,” did not import any- creting” of public records an offense, the 
thing injurious to the plaintiff’s character, mere inaction on defendant’s part, when it 
and was not actionable per se. Kelly v. is his duty as Secretary of the Senate to 


As purposely withhold. 


Partington, 5 Barn, & Adol. 645, 651. transmit the bill secreted to the other branch 
of the Assembly, where he purposely with- 
Concealment synonymous. holds it, whether by putting it in his desk 


or otherwise withholding, and purposely re- 
frains from transmitting it as required, con- 
As hide. stitutes a secretion of the bill. State v. 
Bloor, 52 Pac. 611, 613, 20 Mont. 574. 


See “Concealed—Concealment.” 


“Secrete,” as used in a statute giving a 
right to attach where defendants had “at-| As unlawfully make away with. 
tempted to secrete or dispose of their prop- Secrets as weed in relorence to se 


erty,” meant “to hide; put it where the offi- 
cer of the law would probably not be able creting property by a debtor as ground for 
‘an attachment, does not mean hiding alone, 


99 . 
to find it.” Mr. Webster defines the word: but any making away with the property 


“To hide; to conceal; to remove from the f 

observation or the knowledge of others, as which shall put it unlawfully out of the reach 

to secrete stolen goods.” The word is em- of creditors. One may secrete property by 
putting legal impediments in the way of 


ployed in this sense in the statute. An affi- : 
_| creditors. Citing Gault v. Dupault, 4 Can. 
davit under the statute stating that defend Leg. N. 321. The three agencies of fraud— 


ants had disposed of and secreted their prop- ee ooi t -and Une "ane 
erty was inconsistent and contradictory; the 5 ER 4 8 d 1 Sturz = 
ordinary meaning of the words being entirely Fischer, 36 N. Y. Supp. 893. 894, 15 Misc. 


different, and constituting separate grounds : 
for attachment. Pearre v. Hawkins, 62 Tex. 8 75 T Gault v. Dupault, 4 Can. 


434, 437. 


“Secreted,” as used in Sess. Laws 1867, 
p. 110, e. 76, authorizing an attachment 
whenever the plaintiff shall make affidavit A statute provides that it shall not be 
that the defendant has “assigned, secreted, | lawful for any person in this state to carry 
or disposed of“ his property with intent 4 arms “secretly on or about their person.” 


SECRETLY. 


delay or defraud his creditors, means hidden | ete., and that this law shall not be so con- 
in fact. Guile v. MeNanny, 14 Minn. 520, strued as to prevent any person from carry- 
522 (Gil. 391, 393), 100 Am. Dec. 244, ing arms openly outside of all their clothes. 


SECRETLY CONFINED 


Held, that carrying arms on the person, par- 
tially concealed, is a violation of the law. 
Sutton v. State, 12 Fla. 135, 137. 


SECRETLY CONFINED. 


Pen. Code, § 211, providing that one who 
willfully confines or kidnaps another, with 
intent to cause him without authority of 
law to be “secretly confined” or imprisoned 
within the state, is guilty of kidnapping, 
means that the words naturally and ordi- 
narily import—that is, a secret confinement; 
and hence the publie taking of a daughter to 
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own application for a land warrant, not- 
withstanding the fact that there is no statute 
forbidding bim to so deal with his depart- 
ment. Goodyear v. Brown, 155 Pa. 514, 519. 
520, 522, 523, 26 Atl. 605, 20 L. R. A. 838, 35 
Am. St. Rep. 903. 


‘SECT. 


See “Religious Sect.” 


A “sect” is a body of persons distinguish- 
| ed by peculiarities of faith and practice from 


: i other bodies adhering to the same general 
the hospital by her father, and her public; system, as the Presbyterian sect. 


Stevenson 


detention there, does not constitute the crime v. Hanyon, 7 Pa. Dist. R. 585, 590. 


of kidnapping. People v. Camp, 21 N. Y. 
Supp. 741, 745, 66 Hun, 531. 


SECRETARY. 


See Private Secretary.” 


A “secretary” is an official scribe; an 
amanuensis or writer; a person employed to 
write orders, records, and the like. The 
term is practically synonymous with “clerk,” 
so that a town authorized to appoint a clerk 
may appoint a secretary. Griflin v. Town 
of Corydon (Ky.) 44 S. W. 629. 


The secretary“ of a corporation is one 
of the general managing agents of the com- 
pany, and when in the discharge of the du- 
ties of his office he represents the corpora- 
tion itself. Therefore the representations by 
him in the course of the business of the cor- 
poration are binding on it. Hanover Nat. 
Bank v. American Dock & Trust Co., 26 N. 
Y. Supp. 1055, 1059, 75 Hun, 55. 


The terms “clerk” and “secretary,” as 
applied to subordinate ministerial function- 
aries, are by popular usage synonymous 
terms, and are frequently used interchange- 
ably. “Secretary” is defined as a person em- 
ployed to write orders, letters, dispatches, 
public or private papers, records, and the 
like; an official scribe, amanuensis, or writer. 
A “clerk” is defined as one who is employed 
to keep records and accounts; a scribe; a 
penman; an accountant, as the clerk of the 
court. State v. Currie, 3 N. D. 310, 315, 55 
N. W. 858. 


SECRETARY OF INTERNAL AFFAIRS. 


The office of the “Secretary of Internal 
Affairs” is a new one, and is charged with 
the survey and sale of public lands of the 
state and the custody of the books and docu- 
ments relating to them; and the officer is a 
member of the board of property, and sits 
therein as a judge of questions affecting re- 
turns of survey, location of warrants, etc. 
The Secretary of Internal Affairs should not, 
therefore, be permitted to deal with his own 
department by receiving and granting his 


e 


A sect is a class of people believing in 
a certain religious creed. Hale v. Everett, 
53 N. H. 9, 92, 16 Am. Rep. 82. 


A “sect” is a body of persons holding in 
effect the same religious faith and associat- 
ing together in the same form of church gov- 
ernment, discipline, and worship. Mere dif- 
ference in. faith with regard to doctrinal 
points seemingly does not constitute a sec- 
tarian difference, but the test lies in the sim- 
ilarity of discipline, worship, and church gov- 
ernment, though there be diversity of opinion 
in regard to doctrine. Muzzy v. Wilkins (N. 
H.) Smith, 1. 


A “sect or denomination of Christians“ 
should be construed to include a company of 
persons, denominated “Shakers,” who have 
formed themselves into a community as a 
religious society and entered into covenant 
relations with each other as a church, ac- 
cording to their faith and tenets, and have 
chosen deacons and a clerk, and appointed 
their deacons and their successors in office 
to hold the church property and have the 
management of its temporal concerns. Law- 
rence v. Fletcher, 49 Mass. (8 Metc.) 153, 162. 


SECTARIAN. 


Webster defines “sectarian” as pertain- 
ing to a sect or sects; peculiar to a sect; 
bigotedly attached to the tenets and inter- 
ests of a denomination; one of a party in 
religion which has separated itself from the 
Established Church, or whose tencts differ 
from those of the prevailing denomination in 
a kingdom or state. Thus an orphan asyluin 
under control of Sisters of Charity, in which 
religious instruction is given to Catholic 
children according to the Catholic faith, is 
sectarian, regardless of whether there are 
Protestant children present who are not so 
taught. State v. Hallock, 16 Nev. 373, 385. 


The words “sectarian purposes,” in the 
Constitution, are used in the popular sense, 
that a religious sect is a body or number of 
persons united in beliefs, and that every sect 
is “sectarian” within the meaning of that 
word as used in the Constitution, and that it 
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includes the teaching of any doctrine upon is divided, reading, “provided that no tax 
which the Christian denominations agree. | shall be levied under this section unless two- 


State v. Hallock, 16 Nev. 373, 385. 


SECTARIAN INSTRUCTION. 


Const. art. 10, § 3, prohibiting “sectarian 
instruction” in the common schools, ‘‘mani- 
festly refers exclusively to instruction in 
religious doctrines, and the prohibition is 
only aimed at such instruction as is secta- 
rian; i. e., instruction in religious doctrines 
which are adopted by some religious sects 
and rejected by others. Hence to teach the 
existence of a Supreme Being, of infinite wis- 
dom, power, and goodness, and that it is the 
highest duty of all men to adore, obey and 
love Him, is not sectarian, because all re- 
ligious sects so believe and teach. Instruc- 
tion becomes sectarian when it goes further 
and inculcates doctrine or dogma concerning 
which the religious sects are in conflict.” 
State v. City of Edgerton, 44 N. W. 967, 973, 
76 Wis. 177, 7 L. R. A. 330, 20 Am. St. Rep. 
41. 


SECTARIAN TEACHING. 


The wearing of the garb and the insignia | 


of the Sisterhood of St. Joseph, a religious 
society of the Roman Catholic Church, by 
the nuns belonging thereto while teaching in 
the public schools, cannot be termed “secta— 
rian teaching,“ though the dress and crucifix 
impart at once knowledge to the pupils of 
the religious belfef and society membership 
of the wearer. Hyson v. Gallitzin Borough 
School Dist., 30 Atl. 482, 484, 164 Pa. 629, 26 
L. R. A. 203, 44 Am. St. Rep. 632, 


SECTARIANISM. 


Sectarianism includes adherence to a 
distinct political party as much as to a sep- 
arate religious sect. State ex rel. Kelleher 
v. St. Louis Public Schools, 35 S. W. 617, 621, 
134 Mo. 296, 56 Am. St. Rep. 503 (citing 
Webst. Int. Dict.; Cent. Dict.). 


SECTION. 


See “This Section.” 


Of land. 


The general and proper acceptation of 
the terms “section,” “half section,’ and 
“quarter section” of land, as well as their 
construction by the general land department, 
denotes the land in the sectional and subdi- 
visional lines, and not the exact quantity 
which a perfect ndmeasurement of an un- 
obstructed surface would declare. Brown v. 
Hardin, 21 Ark. 324, 327. 


Of statute. 


The word “section,” as used in a pro- 
viso of the subdivision into which a section 


thirds of the aldermen elected shall vote in 
favor of the same,” refers only to such sub- 
division of the section, and not to the entire 
section. Spring v. Collector of City of Ol- 
ney, 78 III. 101, 105. 


St. Feb. 10, 1845, In the third subdivi- 
sion, providing that all penalties contained 
in the preceding “section” may be recovered 


by action of trespass or debt founded on 


this statute by indictment, means “sections,” 
referring to preceding subdivisions. Ellis v. 
Whitlock, 10 Mo. 781, 782. 


As used in Sess. Laws 1881, e. 37, art. 
3, § 11, subd. 34, authorizing each city to 


pass all ordinances and to enforce the same 
‘by fine or imprisonment, or both, to carry 


out fully the provisions of this ‘section,’ 
and providing that all work or labor done 


| under the provisions of this “section” under 


the superintendence and control of the street 
commissioner, etc., means “subdivision,’’ or 
“subsection,” referring only to subdivision 
34 of the general section. In re Dassler, 12 
Pac. 130, 134, 35 Kan. 678. 


“Section,” as applied to a chapter in a 
statute, means a subdivision. State v. Bab- 
cock, 36 N. W. 348, 350, 23 Neb. 128. 


l “Section,” as used in Act Cong. March 
3, 1891, c. 561, § 17, 26 Stat. 1101 [U. S. 
Comp. St. 1901, p. 1405], repealing the timber 


| culture laws, and providing that no person 


or association shall hold by assignment or 
otherwise, prior to the issue of patent, more 
than 320 acres of arid or desert lands, but 
that this section“ shall not apply to entries 
made or negotiated prior to the passage of 
this act, should be construed as meaning 
“provision,” and hence does not relate to all 
the provisions of the entire section, but 
simply to the quantity of lands which one 
person could thereafter enter. United States 
v. Healey, 16 Sup. Ct. 247, 250, 160 U. S. 
136, 40 L. Ed. 369. 


The words “title,” “chapter,” and “sec- 
tion,“ when used by way of reference, shall 
mean a title, chapter or section of this vol- 
ume of statutes. V. S. 1894, 16. 


Of street. 


Laws 1883, c. 523, § 129, amending the 
charter of a municipality, provides with re- 
spect to street improvements that “whenever 
a petition to lay out a new street, signed by 
owners of a majority of the frontage on the 
line of said proposed street, or a petition to 
alter, open, widen, extend, or grade any sec- 
tion of a street or highway, signed by a 
majority of the owners of the frontage on 
said street or highway, or on the section 
of said street or highway proposed to be im- 
proved, shall be presented to the city coun 
cil, it shall cause,” ete. Held, that the word 
“section” cannot mean any arbitrary or uni- 


SECULAR 


form length of a street, like a block or half 
a mile, but it must refer to a portion of a 
street proposed to be improved, and when 
that portion is described it is a section“ of 
a street. In re Widening of Washington 
St., 14 N. T. Supp. 470, 471, 60 Hun, 580. 


SECULAR. 


The word “secular” means temporal or 
worldly; also, opposed to spiritual or holy. 
Allen v. Deming, 14 N. H. 133, 139, 40 Am. 
Dec. 179. 


SECULAR BUSINESS. 


Rev. St. c. 82, § 1, prohibiting the exer- 
cise of any “secular labor, business, or em- 
ployment” on Sunday, is to be construed as 
- having the same meaning as the ordinary 
calling of any person in “worldly labor, busi- 
ness, or work,” as the latter term was used 
in the English statute (St. 29 Car. II, c. 7, 
$ 1) prohibiting the exercise of the ordinary 
calling of any person in worldly labor, busi- 
ness, or work on Sunday. The term “secular 
business or employment“ means any business 
whatever, and is not limited to the acts in the 
line of one’s usual avocation. Lovejoy v. 
Whipple, 18 Vt. 379, 383, 46 Am. Dec. 157. 


“Secular business” and “servile labor.“ 
as used in a statute relating to work on the 
Sabbath, are equivalent in principle, though 
differing in expression. Gladwin v. Lewis, 6 
Conn. 49, 53, 16 Am. Dec. 33. 


Execution of a will. 


“Secular business,” as used in a New 
Hampshire statute providing against secular 
business or labor on Sunday, does not in- 
clude the execution of a will. George v. 
George, 47 N. H. 27, 35. 


Loan of money. 


A loan of money made on the Lord’s day 
is secular business, within the meaning of 
Gen. St. p. 643, prohibiting such labor on 
that day. Finn v. Donahue, 35 Conn. 216, 
217. 


Making of note. 


Within the meaning of a statute provid- 
ing that “no person whatsoever shall do or 
exercise any labor or work of his secular 
calling, works of necessity and of mercy only 
excepted, on the Lord's day, under a penal- 
ty,” etc., the making of a promissory note 
on that day is secular business. Allen v. 
Deming, 14 N. H. 133, 139, 40 Am. Dec. 179. 


“Secular calling,” as used in Rey. St. 
c. 118, § 1, providing that no person shall 
do any work, business, or labor of his secu- 
lar calling on the first day of the week, in- 
cludes the selling, indorsing, and delivery 
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of a promissory note. Smith v. Foster, 41 
N. H. 215, 221. 


SECURE. 


Otherwise secured, see “Otherwise.” 


Webster defines “secure” to mean “to 
make certain; to put beyond hazard.” Huck 
v. Gaylord, 50 Tex. 578, 582. 


To secure” is to make safe; to protect 
from danger; to make certain; to insure; 
to inclose effectually. Under Act April 10, 
1867, requiring the jury wheel to be secured 
by sealing wax, the manifest purpose is to 
make it impossible for the wheel to be open- 
ed without in so doing furnishing evidence 
to the persons whose seals are impressed 
upon the wax that the seal has been tam- 
pered witb: and it is not sufficient that the 
seal be sealed by the sherif, if done in such 
a way that it can be opened without break- 
ing the seal. Commonwealth v. Delamater, 
13 Pa. Co. Ct. R. 152, 155. 


The word “secure” means to get posses- 
sion of; to make one’s self secure of; to 
acquire certainly, as to secure an estate. 
Webst. Dict. It is so used in a contract 
“to secure a loan,” and is not complied with 
where a promise of a loan only has been 
secured. Venable v. Riley-Grant Co., 43 S. 
E. 428, 429, 117 Ga. 127. 


The word “secure,” in P. L. p. 73, en- 
titled “An act to secure the purity of the 
public supplies of potable waters in this 
state,“ is to be construed according to one 
of its ordinary meanings, as meaning guard 
or protect, and therefore the act which pro- 
hibits the placing of polluting matter in any 
stream from which cities or other municipali- 
ties receive a water supply for domestic 
use above the point where such water is 
taken, fixes a penalty for a violation thereof, 
and authorizes the State Board of Health 
to enjoin the continuance thereof by a suit 
in chancery, is embraced within its title. 
Board of Health v. Diamond Mills Paper 
Co., 51 Atl. 1019, 1020, 63 N. J. Eq. 111. 


“Secured” means that which is presently 
reduced to possession, or that on which pay- 
ment is made sure. It was thus used in 
a contract to pay a certain per cent. of the 
profits of a business when the profits were 
secured. Allen v. Armstrong, 68 N. Y. Supp. 
1079, 1081, 58 App. Div. 427. 


The word secured,“ in the clause of the 
Greater New York Charter referring to the 
rights and privileges secured under the pro- 
visions of the act, “implies rights and privi- 
leges not created and conferred by the court, 
but secured—that is, confirmed; made fast 
and sufe—by it to those entitled thereto. In 
other words, it implies rights and privileges 
conferred by some other act, and secured 


SECURE 


to the beneficiaries by this one. Hurst v. 
City of New York, 67 N. Y. Supp. 84, 88, 55 


App. Div. 68. ! 


The word “secure,” when used as a verb filled by a tr 


active, signifies to protect, insure, save, as- | 
certain, ete. 
claring that Congress shall have power to 
promote the progress of science and useful 
arts by securing for a limited time to authors 
and inventors the exclusive right to their 
respective writings and inventions, the word 


does not mean the protection of an acknowl- | 


edged legal right. It refers to inventors, as 
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As the giving of security. 

“Secure,” as used in St. 5 & 6 Vict. c. 
132, relating to admissions of indebtedness 
ader who bas been summoned 
by his creditor, and requiring by section i4 


In Const. U. S. art. 1. § 8, de- that the debtor, within 14 days after filing 


his admission, shall pay or tender to his 
creditor the amount of the debt, or secure 
or compound for the same to his satistac- 
tion, to secure implies the actual giving of 
a security. Pennell v. Rhodes, 9 Q. B. 114, 
129, 130. 


“Secured,” as used in Const. 1874, art. 


well as authors, and it has never been pre- 12, $ 9, providing that no property nor right 
tended by any one that an inventor has a' of way shall be appropriated to the use of 


perpetual right at common law to sell the 
thing invented. Wheaton v. Peters, 33 U. 
S. (8 Pet.) 591, 660, 661, 8 L. Ed. 1055. 


Adequacy of security. 
As used in Code Civ. Proc. § 726, provid- 
ing that “there can be but one action for 
the recovery of any debt * * * secured 


by mortgage upon real estate or personal 
property,” does not mean that the security | 


shall be adequate, but means a mortgage 
purporting on its face to be a security, and 
contines the remedy to a foreclosure tbere- 
on. Barbieri v. Ramelli, 23 Pac. 1086, 1087, 
84 Cal. 154. 


Assign, convey, or transfer. 


“Secured,” as used in the constitution 
and by-laws of a home for aged persons, pro- 
viding that those who have any property, 
entering the home, are required to secure 
it to the institution before admission, and 
will be allowed interest on all moneys ‘‘se- 


any corporation until full compensation 
therefor shall be made to the owner in mon- 
ey or “first secured to him by a deposit of 
money,” means the giving or depositing of 
something to make certain the fulfillment 
of an obligation. and it necessarily precedes 
the ripening of the obligation. Ex parte 
Reynolds, 12 S. W. 570, 572, 52 Ark. 330. 


Duties are secured to be paid” by the 
importer giving his bond therefor, accompa- 
nied by a deposit of the goods imported. 
United States v. 350 Chests of Tea, 25 U. 


S. (12 Wheat.) 486, 492, 6 L. Ed. 702. 


“Secures,” as used in a contract where- 
by a vendor of land agrees to execute 4 
conveyance thereof as soon as the vendee 


secures the payment of the purchase money, 
means not a payment in money, but the giv- 
Ing by the vendee of something by means 
: whereof payment at some future time can 
be procured or compelled. Foot v. Webb 
(N. X.) 59 Barb. 38, 52. 


cured” to the home, does not mean assigned | 


or conveyed or transferred, and does not 


literally mean anything more than obtaining 


the custody of the property during the time 
of membership. In re Maull’s Estate, 40 
Atl. 1010; 1013, 186 Pa. 477. 


As creating of lien. 


In HIII's Code, § 3676, giving any person 
who, at the request of the owner of a lot, 
fills in or grades or improves the same, a 
lien thereon, and declaring tbat all the pro- 
visions of this act respecting the securing 
and enforcing of mechanics’ liens shall ap- 
ply thereto, the word “securing” should be 
held as applicable to the creation of the lien, 
and not to its protection. Pilz v. Killings- 
worth, 26 Pac. 305, 306, 20 Or. 432. 


Forbearance. 


An agreement as follows: “I hereby 
undertake to secure to you the payment of 
any suins you have advanced, or inay here- 
after advance, to D. & Co., on their account 
with you. commencing November 1, not ex- 
ceeding £200”—implies a forbearance, Raikes 
v. Todd, 8 Adol. & E. 846, 848. 


As obtain or purchase. 


„Secured.“ as used in a contract between 
an attorney and client providing for certain 
compensation in ease the attorney “secured” 
for the client a portion of an estate, the 
fact that the estate vested in the client by 
operation of law does not prevent its being 
secured“ to her by the attorney, since his 
| services were necessary to the establishment 
of the rights of the client. Moran v. L’Etour- 
neau, 76 N. W. 370, 371, 118 Mich. 159. 


In an ordinance providing for the sub-. 
mission to the people of the question of rais- 
ing money for the purpose of securing a 
| marketplace, “securing” ts evidently used as 
synonymous with “purchasing,” and will not 
include the idea of using the money so raised 
for the purpose of paying damages to sur- 
rounding property resultant on location of 
the marketplace. Tukey v. City of Omaha, 
74 N. W. 613, 614, 54 Neb. 370, 69 Am. St 
Rep. 711. 


“Secure” is defined as to obtain, to give, 
or to procure, and is so used in the title 
of an act (Laws 1897, c. 145), being An 
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act to secure the payment of wages of em- security for his debt upon the property of 
the bankrupt of a nature to be assignable 


ployés of certain corporations in money,” 
and embodies the idea of certainty of the | under the act, or who owns such a debt for 


payment. State v. Hann, 54 Pac. 130, 132, which some indorser, surety, or other per- 
sons secondarily liable for the bankrupt has 


7 Kan. App. 509. 
such security upon the bankrupt’s assets. 
As paying. U. S. Comp. St. 1901, pp. 3419, 3420. 


“Securing,” as contained in the charge 
of the court in replevin that if the bill of SECURELY. 


l 
sale, under which the stock of goods were 
A declaration against a cab proprietor, 


claimed, and which it was contended was 
given to defraud creditors, was made for which stated that plaintiff hired the vehicle, 


the purpose of “securing or paying“ an hon- and that defendant undertook to convey him 
and his luggage “safely and securely” from, 


| 


est debt, was used in the sense of “paying.” 
| Partlow v. Swigart, 51 N. W. 270, 271, 90 j| etc., meant safely and securely with refer- 
Mich, 61. ence to the degree of care which under the 

circumstances the law required of the de- 
As put beyond hazard. fendant; that is, that he should use a rea- 


Act 1850 (Comp. St. 1854, p. 377), pro-| sonable degree of care that the plaintiff 
viding that in every case where the real Should incur no damage or loss through the 
estate of a married woman has been or shall defendant’s default or negligence, and did 
: be sold, and the price or avails thereof “se- | not import absolute assurance. Ross v. Hill, 

cured or invested in her name,” the same 2 C. B. 877, 890. 
shall in equity be deemed to belong to her. 
and shall not be liable to be taken on ex- FEN 
| ecution for the debts or liabilities of her hus- ahs CED: 
A statute requiring a railroad right of 


| 
i band, should be construed to apply to a note 
given for the price of a married woman's way to be ‘securely fenced” requires, not 


| real estate, which was made payable to her: only the erection of secure fences at the 
for it was within the popular meaning of | side of the track, but also secure cattle 
the term, as well as in the spirit and equity guards at highways crossing the track. In- 
of the statute secured and invested in her dianapolis, P. & C. R. Co. v. Irish, 26 Ind. 
name. One of the definitions given by Web- | 268; Pittsburgh, C. & St. L. Ry. Co. v. Eby, 
ster to the word “secured” is put beyond | 55 Ind. 567, 571. 
hazard,” and a debt is put beyond hazard 
f : “Securely fenced,” within the meaning 
ee 5 9 5 ae 5 of a requirement that a railroad track shall 
5 D a dan property and undoubted eredllt be securely fenced, requires that cattle 
5 9 1 9 5 see in the popular accen: guards at crossings shall not be placed so 
; ry Z aie Pop p- far apart as to leave an open space on both 
tation of the term, “securities for money. l ; : 
sides. Indianapolis. C. & L. R. Co. v. Bon- 
Money paid for a note, and especially for See te 
E f nell, 42 Ind. 539, 540. 
a note carrying interest, may with entire . 
propriety be said to be invested in that note. A statutory requirement as to a railroad 
Jennings v. Davis, 31 Conn. 134, 139. being securely fenced is negatived in a plead- 
ing alleging that the road was not sufficient- 
ly fenced. We think the word ‘sufticiently,’ 
as used in the complaint, is of the same im- 


aos 


SECURE PLACE. 
“Secure place not exposed to a fire which | port and meaning as the word ‘securely.’ ” 

would destroy the house where such busi-} Evansville & T. H. R. Co. v. Tipton, 101 
ness is carried on,“ as used in a fire policy | Ind. 197, 198. 

providing that insured should keep a set of The term “securely fenced,” in a statute 
books in some such place as stipulated requiring a railroad right of way to be se- 
above, does not necessarily mean that the curely fenced, in order to relieve the railroad 
place must be absolutely secure against any from liability for killing stock, was con- 
fire that would destroy such house; but if, strued to require the railroad to run a fence 
in selecting a place in which to keep his from cattle guards on its track to the right 
books, the insured acted in good faith and of way fence by the side of the track. Lou- 
with such care as prudent men ought to ex- isville, E. & St. L. Ry. Co. v. Thomas, 5 
ercise under like circumstances, it could not N f 198 201. 106 Ind. 10 ° i 
be said that the terms of the policy in that i i 
respect were violated. Liverpool & L. & G. Rev. St. 1894, § 5323, requiring a railroad 


Ins. Co. v. Kearney, 21 Sup. Ct 326, 328, | to keep its right of way “securely fenced,” 
does not mean that it shall be fenced at 


150 U. S. 132, 45 L. Ed. 460. 

every point along the line. The words do 
SECURED DITOR. not require building fences where a fence, 
S CHE 9 if built, would obstruct a public highway. 


“Secured creditor,” as used in the bank- | Lake Erie & W. R. Co. v. Rooker, 41 N. E. 
uptey act, shall include a creditor who has | 470, 13 Ind. App. 600. 


SECURELY KEEP 


SECURELY KEEP. 


A bond providing that a bank cashier 
shall “safely and securely keep” all moneys 
deposited, etc., should be construed to indi- 
cate a contract of bailment, and not to ren- 
der the cashier and his sureties liable for 
loss by robbery. Planters’ & Merchants’ 
Bank v. Hill (Ala.) 1 Stew. 201, 208, 18 Am. 
Dee. 39. 


SECURITY. 


See “Additional Security’; “Adequate 
Security’; Approved Security”; ‘‘Col- 
lateral Security“; Due Security“; 
“Further Security“; Good and Suti- 
cient Security“; Held as Security“; 
“Personal Security”; “Private Securi- 
tles“; “Protestable Security”; “Public 
Security’; State Securities“; 
cient Security.” 


“Security” is something which makes 
the enjoyment or enforcement of a right 
more secure or certain. A security on prop- 
erty is where a right over property exists, 
by virtue of which the enforcement of a 
liability or promise is facilitated or made 
more certain. First Nat. Bank of Stewart 
v. Hollinsworth, 43 N. W. 536, 538. 78 Iowa, 
575, 6 L. R. A. 92 (citing Rap. & L. Law 
Dict.). 


Webster defines “security” to be some- 
thing to be given or deposited to make cer- 
tain the fulfillment of an obligation; the 
observance of a provision for the payment 
of a debt. He also says it may mean any 
evidence of a debt. A contract which se- 
cures or clearly ascertains the amount of 
money due on the performance of a certain 
work or the furnisHing of a certain material 
is a security in law. In re Sloan’s Estate 
(Pa.) 2 Del. Co. R. 309, 310. 


The term “security” signifies that which 
makes secure or certain. In its proper use 
it relates to pecuniary matters, and often 
consists of a promise or right unattended 
with possession of the thing upon which it 
reposes. It implies in its common accepta- 
tion that which prevents loss or makes safe. 
Dr. Johnson defines it as anything given as 
a pledge or caution. Dean Swift uses it as 
synonymous with “safety” or “certainty.” 
Webster defines it as anything given or de 
posited to secure the payment of a debt or 
the performance of a contract, as a bond 
with surety, a mortgage, the indorsement of 
n responsible man, or a pledge. It is that 
which renders a matter sure; an instrument 
which renders certain the performance of a 
contract. Storm v. Waddell (N. Y.) 2 Sandf. 
Ch. 494, 507 (citing 2 Bouv. Law Dict. 493). 


An Arkansas statute, providing that any 
„person bound as security for another’ may 
at any time after action has accrued thereon 


“Sufh- | 


6386 


t 
l 


SECURITY 


require the person having such right of ac- 
tion, to commence suit, etc., means only sure- 
ties proper on bonds, bills, or notes, but does 
not include indorsers, whose liability is fixed 
by notice of dishonor of the bill or note 
Ross v. Jones, 89 U. S. (22 Wall.) 576, 591 
22 L. Ed. 730. 


As chattels or effects. 
See “Chattel”; “Effects.” 


Debt distinguished. 
See Debt.“ 


Guaranty distinguished. 


The word “security” has an established 
and well-known meaning in the minds of 
most people, and indicates an obligation to 
stand for the sum absolutely, unless dischar- 
ged by the supine negligence of the obligor 
after notice. It is in broad contrast with 
the word “guaranty,” which imports a condi- 
tional liability, if due steps are taken 
against the principal. Marberger v. Pott, 16 
Pa. (4 Harris) 9, 13, 55 Am. Dec. 479. 


As indicating a mortgage. 


The word “security,” as used by a ven- 
dee in describing a bill of sale from the ven- 
dor, which purported to be an absolute trans- 
fer, is not suflicient to fix the character of 
such instrument as a mortgage. Prentiss 
Tool & Supply Co. v. Schirmer, 32 N. E. 819, 
850, 136 N. Y. 305, 32 Am. St. Rep. 737. 


As negativing payment. 


In a statute relating to the taking of 
land by a municipality for public purposes, 
and providing that a municipal warrant or 
order shall be deemed a sufficient security 
for the amount awarded, the word “security” 
negatives a payment, and hence it cannot be 
contended that the delivery of warrants for 
the land taken constituted a payment there- 
for. Redman v. Philadelphia, M. & M. R. 
Co., 33 N. J. Eq. (6 Stew.) 165, 167 (cited and 
approved Martin v. Tyler, 60 N. W. 392, 309, 
4 N. D. 278, 25 L. R. A. 838). 


As personal security. 


„Security,“ within the meaning of the 
statute mak ing it the duty of guardians to 
lend out the money of wards upon bond or 
note with good and sufficient security, means 
personal security, and the statute does not 
require the funds of the ward to be invested 
upon real estate or government securities. 
Boyett v. Hurst, 54 N. C. 166, 171. 


As surety. 


The word “security” is often used in the 
Code in the sense of “surety.” Thus the ap- 
plicant for an attachment must give bond 
with good security, and one filing a claim to 
property levied on, in order to replevy the 
property, must give bond with good and suf- 
ficient security, so that the word “security,” 


SECURITY 


as used in the phrase “and to give security 
for the eventual condemnation money,” ap- 
pearing in section 4819 of the Civil Code, 
which provides for entering a defense to the 
levy of a distress warrant, means that the de- 
fendant in such warrant must give a bond 
with a surety or sureties thereon, and the 
levying officer is not authorized to take in 
lieu of such bond a deposit of money. Gog- 
gins v. Jones, 41 S. E. 995, 996, 115 Ga. 596. 


The addition of the word “security” to 
the signature of a.bond shows prima facie 
that the person signing is a surety. Boul- 
ware v. Hartsook’s Adm'r, 3 S. E. 289, 291, 
83 Va. 679 (citing Harper's Adm’r v. Mc- 
Veigh's Adm’r, 1 S. E. 193, 82 Va. 751). 


Bills, bonds, notes, etc. 


A charge conferring on a savings insti- 
tution the power to invest deposits made 
with it in publle stocks or other “securities” 
is held to authorize the lending upon bills, 
bonds, notes, and mortgages as well as 
stocks, and also the power of making loans 
by way of discount. Dunean v. Maryland 
Sav. Inst. (Md.) 10 Gill & J. 299, 308. 


Gold and silver certificates and notes of 
the United States are “securities of the United 
States” circulating as money, within the rule 
exempting from taxation by the states bonds 
and obligations dependent on the credit of 
its promise, issued by the United States, ex- 
cept by permission. Howard Sav. Inst. v. 
City of Newark, 44 Atl. 654, 655, 63 N. J. 
Law, 547. 


Bills of exchange, bonds for the payment 
of money, and promissory notes are, in the 
popular acceptation of the term, “securities 
for money.” Jennings v. Davis, 31 Conn. 
134, 139. 


The term “securities” in its broadest 
sense embraces bonds, certificates of stock, 
and other evidences of debt or of property. 
Thayer v. Wathen, 44 S. W. 906, 909, 17 Tex. 
Civ. App. 382. 


The term “securities,” in the charter of 
a bank authorizing it to buy and sell securi- 
ties, signifies notes, bills of exchange, and 
bonds—in other words, evidences of debt or 
promises to pay money—but does not include 
corporate stocks. Bank of Commerce v. 
Hart, 37 Neb. 197, 203, 55 N. W. 631, 20 L. 
R. A. 780, 40 Am. St. Rep. 479. 


Book of original entries. 


A book of origina! entries of work done 
or material sold and delivered is a security. 
In re Sloan’s Estate (Pa.) 2 Del. Co. R. 309, 
811. 


Certificate of deposit prior to insol- 
vency. 

A certificate of the receiver of an in- 

solvent bank to the effect that an adminis- 

trator had deposited certain funds belonging 


6387 


SECURITY 


to an estate in the bank prior to its insol- 
vency was not a security. Germania Safety 
Vault & Trust Co. v. Driskell (Ky.) 66 S. W. 
610, 611. 


Garnishee process. 


Garnishee process in a suit on a claim is 
“security” therefor, within the meaning of 
a contract by which the holder of such claim 
agreed to assign to another so much thereof 
as should remain uncollected or unsecured 
on a specified date. The language used in 
the contract was meant to include any kind 
of substantial security from which the debt 
might be made, such as levies by execution 
or attachment, which would be as binding 
as mortgages. National City Bank v. Tor- 
rent, 89 N. W. 938, 940, 130 Mich. 259. 


Judgment. 


“Security,” as defined by Webster, 
menns “an evidence of debt or of property, 


‘as a bond, a certificate of stock, and the like.“ 
In common commercial parlance a judgment 
would certainly not be referred to or be 
| thought of when speaking of securities; this 
| term generally being understood to refer to 


live and negotiable commercial obligations, 
or such negotiable obligations as state, coun- 
ty, government, and municipal bonds, and 
other obligations considered generally as 
safe or secure, and would not generally be 
understood to refer to or include judgments. 
Mace v. Buchanan (Tenn.) 52 S. W. 505, 507. 


Judgment note. 


A judgment note is a “security.” and a 
valuable one, to the holder. McCaul v 
Thayer, 35 N. W. 353, 355, 70 Wis. 138. 


Lands and mortgages of insolvent. 


The word “securities,” in a credit insur- 
ance policy, providing that in estimating the 
loss of the insured of a debt due him from 
the insolvent, the “securities” of the debtor 
held at the time of the appointment of such 
receiver, taken at their actual value, and 
the other assets of such debtor, taken at the 
value as shown by his books, should be deem- 
ed a payment to the extent of such value on 
an account of the debt owing to him, was 
construed as not to include the lands of the 
debtor, nor mortgages thereon. People v. 
Mercantile Credit Guaranty Co., 72 N. T. 
Supp. 373, 376, 35 Misc. Rep. 755. 


Liens. 


“Securities,” as used in Bankr. Act 1841, 
providing that nothing contained in the act 
shall be construed to annul, destroy, or im- 
pair any lawful rights of married women or 
minors, or any liens, mortgages, “or other se- 
curities on property, real or personal,” in- 
cludes every interest or right attached to or 
which is a charge upon specific property, or 
which entitles the owner thereof to be paid 
out of specific property, and embraces liens 


SECURITY 


as well as mortgages. Storm v. Waddell (N. 
Y.) 2 Sandf. Ch. 494, 507. 


Money. 


The nature of a security required to be 
given by a nonresident plaintiff in com- 
mencing an action before a justice not being 
designated by the statute, there is no good 
‘reason why a deposit of money should not 
be deemed competent. Wheelock v. Brinck- 
erhoff (N. Y.) 13 Johns. 481. 


Cr. Code, § 298, providing that, when it 
shall become necessary to adjourn a trial, 
the person accused may enter into a recog- 
nizance before the magistrate, with good and 
sufficient “security,” to be approved by the 
magistrate in such amount as he shall deem 
reasonable, contemplates a recognizance 
signed by duly qualified sureties, and a de- 
posit of money, instead of the usual bail, is 
not authorized. Snyder v. Gross (Neb.) 95 
N. W. 636, 637. 


Right to enter and take possession on 
condition broken. 

Where it is shown that the suit is based 
upon a promissory note, providing that the 
express condition of the sale and purchase 
of the goods for which the note was given is 
such that the title, ownership, or possession 
does not pass until the note and interest is 
paid in full, and that the payee has full 
power to declare the note due and take pos- 
session of the goods at any time he may 
deem himself insecure, even before the speci- 
fied maturity of the same, unless it is shown 
by the affidavit that the security is beyond 
his reach, or has become valueless through 
no fault of his, attachment cannot be main- 
tained upon action or purchase price. In 
this connection the court observes: It is 
urged by appellants that they had no ‘secur- 
ity,’ as contemplated by our statute; that it 
was not a mortgage, and was not a lien, and 
not a pledge. It occurs to us that plaintiffs’ 
security was a higher class of security than 
either a mortgage, lien, or pledge. It was a 
reservation of the title itself, with a right to 
take possession at any time condition should 
be broken. Here the creditor held a security 
for the sum owed him from his debtor which 
did not require any of the processes of law to 
devest the title. All that was necessary for 
him to do in order to realize on his security 
was to obtain possession of the property. 
This we think clearly a security, within both 
the letter and spirit of the attachment stat- 
ute, and that the plaintiff? could not abandon 
such security, becnuse, perchance, he pre- 
ferred an attachment lien to the security he 
already bad.” Mark Means Transfer Co. v. 
Mackinzie (Idaho) 73 Pac. 135, 138. 


SECURITY COMPANY. 
See “Mortgage Security Company.” 
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SECURITY DEALERS. 


The term “security dealers,” in Acts 1893. 
c. 89, imposing a license tax on security deal- 
ers, does not include the purchaser of a judg- 
ment on a note for less than the face thereof. 
Mace v. Buchanan (Tenn.) 52 S. W. 505, 507. 


SECURITY FOR COSTS. 


“Security for costs,” in Code 1896, § 1350, 
providing that, if suit be commenced by a res- 
ident who afterwards removes from the state, 
the defendant may require security for costs, 
means nothing more nor less than security 
for all costs for which the plaintiff may be or 
might become liable. Ex parte Louisville & 
N. R. Co., 124 Ala. 547, 549, 27 South. 239. 


SEDATE MIND. 


The phrase “sedate, deliberate mind” 
means a mental condition sutliciently con- 
posed to admit of reflection on the design, and 
to comprehend the nature and the probable 
consequence of the designed act. Prims v. 
State, 2 Tex. App. 369, 376. 


A “sedate mind,” as that phrase is used 
in the definition of malice, means an unruffled 
mind, undisturbed by passion, serene, and at 
repose. Ake v. State, 30 Tex. 466, 473. 


SEDGE FLATS. 


“Sedge flats are flats which He near the 
seashore, below ordinary high-water mark, 
and are covered by every tide, and grow a 
coarse or long sedge, which cattle will not 
eat, and which, like sea-weed, is valuable 
only for bedding and manure. A sedge flat. 
lying on the shore, which bounds an arm of 
the sea, is not in any popular, legal, or just 
sense a mendow.” Church v. Meeker, 34 
Conn, 421, 429. 


SEDITION. 


The offense known in England as “sedi- 
tion” consisted of speaking or writing 
against the character and constitution of the 
government, or seeking to change it by any 
means except those prescribed. State ex inf. 
Crow v. Shepherd, 76 S. W. 79, 83, 177 Mo. 
205. 


SEDITIOUS AGITATOR. 


The obvious meaning of the words “se 
ditious agitator,” as they would naturally 
be understood by ordinary men, when pub- 
lished in reference to another. is that he is 
a disturber of the public peace, a subverter 
of just laws, and a bad citizen. Wilkes v. 
Shields, 62 Minn. 426, 427, 64 N. W. 921. 
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SEDO. v. Hamann, 80 N. W. 1064, 1065, 109 Iowa, 
646; People v. Bressler, 91 N. W. 639, 640, 
“Sedo” is the word ordinarily used in 131 Mich. 390. 
all Mexican conveyances to pass title to 
lands. It is translated “I grant.” Mulford 
v. Le Franc, 26 Cal. 88, 103. 


“Seduction” is defined to be the wrong 
of inducing a female to consent to unlawful 
sexual intercourse by enticements and per— 
suasions overcoming her reluctance and 
scruples. Hood v. Sudderth, 16 S. E. 397. 
399, 111 N. C. 215. 


“Seduction,” as applied to a prosecution 


against a married man for seduction, is the 
To “seduce” is to draw aside from the = 


| offense of inducing an unmarried female of 

0 8 1 e. 
nie = ae P a 15 | previous chaste character, by a married man, 
lead to ini Git ‘ i c ent. to ee to consent to unlawful sexual intercourse by 
10 induce 10 b Patterson enticements and influences which overcome 


v. Hayden, 21 Pac. 129, 130. 17 Or. 238, 3 L. her scruples. Flick v. Commonwealth, 34 S. 


R. A. 529, 11 Am. St. Rep. 822 (citing Webst. e e e 
Dict.): State v. Patterson, 88 Mo. 88, 96, 57 
Am. Rep. 374. 


To “seduce” is to draw away from the 
path of rectitude and duty in any manner 
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See “Action for Seduction.” 


Pen. Code, art. 814, provides if any per- 
son, by a promise to marry, shall seduce an 
“unmarried female under the age of 25 years, 
and shall have carnal knowledge of such fe- 


by flattery, promises, bribes, or otherwise. male. he shall be punished, etc. Pen. Code, 
7 2 i art. 815, provides: “The term ‘seduction’ is 


Brown v. Kingsley, 38 Iowa, 220, 224. 
ae 5 N used in the sense in which it is commonly 


“Seduced” means that a virtuous woman understood.“ Webster says the word „se- 
has been corrupted, deceived, and drawn duction” is derived from two Latin words, 
aside from the path of virtue. which she was “ge,” which means away, and “duco,” which 
pursuing, by such acts and wiles, “in connec- means to lead, and together they mean to 
tion with a promise of marriage,” as were lead away. Seduction, then, implies that 
calculated to operate upon a virtuous female. the female is led away from the path of rec- 
State v. Eckler, 17 S. W. 814, 815, 106 Mo. titude and virtue, and is induced to indulge 
585, 27 Am. St. Rep. 372; State v. Wheeler, in carnal intercourse by the means used. 


18 S. W. 924, 925, 108 Mo. 658. 


The word “seduce,” when used with ref- 
erence to the conduct of a man toward a fe- 
male, means an enticement of her on his 
part te the surrender of her chastity by 
means of some art, influence, promise, or de- 
ception, calculated to accomplish that object 
and to induce the yielding of her person to 
him. State v. Bierce, 27 Conn. 319, 321; 
Hart v. Knapp, 55 Atl. 1021, 1023, 76 Conn. 
135. 

The word “seduction,” when applied to 
the conduct of a man toward a female, is 
generally understood to mean the use of 
some influence, promise, arts, or means on 
his part by which he induces the woman to 
surrender her chastity and virtue to his em- 
braces. Patterson v. Hayden, 21 Pac. 129, 
130, 17 Or. 238. 3 L. R. A. 529, 11 Am. St. Rep. 
822: Marshall v. Taylor, 32 Pac. 867, 869, 
98 Cal. 55, 35 Am. St. Rep. 144; Croghan v. 
State, 22 Wis. 444, 445; Stowers v. Singer, 
68 S. W. 637, 639, 113 Ky. 584; Robinson v. 
Powers, 28 N. E. 1112, 129 Ind. 480. 


Seduction may be defined to be the act 
of persuading or inducing a woman of previ- 
ous chaste character to depart from the path 
of virtue by the use of any species of arts, 
persuasion, or wiles which are calculated to 
and do have that effect, and resulting in her 
ultimately submitting her person to the sex- 


Putman v. State, 29 Tex. App. 454, 456, 457, 
16 S. W. 97, 25 Am. St. Rep. 738. 


Seduction consists in the act of seducing 
an unmarried female “of previous chaste 
character,’ and having sexual intercourse 
with her, “by virtue of a feigned or pretend- 
ed marriage, or any false or feigned express 
promise of marriage.” Walton v. State, 75 
S. W. 1, 2, 71 Ark. 398. 


The word “seduction,” when applied to 
the conduct of a man toward a woman, 
means the use of some influence, artifice, 
promise, or means on his part by which he 
induces a woman, who is then and has there- 
tofore for a reasonable time been a woman 
of chaste conduct. to submit to unlawful in- 
tercourse with him. Stowers v. Singer, 68 
S. W. 637, 638, 639, 113 Ky. 584. 


Where an unmarried man, by his atten- 
tions to an unmarried female, gains her af- 
fections and confidence, and importunes her 
to sexual intercourse with him, and through 
her confidence in him and love for him she 
yields to his solicitations, it is seduction. 
Bell v. Rinker, 29 Ind. 267, 268, 


Seduction is any act, solicitation, or 
statement by a man which overcomes the 
unwillingness of a woman and causes her to 
yield her virtue. Bradshaw v. Jones, 52 S. 
W. 1072, 1073, 103 Tenn. 331, 76 Am. St. 


ual embraces of the persou accused. State Rep. Goo. 
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Seduction is the offense of a man who 
abuses the simplicity and the confidence of a 
woman to obtain by false promise what she 
ought not to give. Brown y. Kingsley, 38 
Iowa, 220, 224. 


The feigned issue, which was abolished 
by the Constitution, in actions for seduc- 
tion, is the loss of services and for damages 
based thereon. For centuries damages have 
been awarded on that basis, and a more trans- 
parent fiction than that the action of se- 


duction was for the value of services was tained bv 


not known to the law. Hood v. Sudderth, 16 
S. E. 397, 399, 111 N. C. 215. 


Adultery distinguished. 
See “Adultery.” 


Debauch synonymous. 


“Seduction,” as used in Gen. St. 1894, 
§ 5162, giving a father a right to a civil ac- 
tion for the seduction of his daughter, is 
not to be taken in the technical and limited 
sense in which it is used in penal statutes, 
but in the same sense as it was used in the 
common-law actions by a father for the se- 
duction of his daughter. In such actions, 
“seduction” and ‘“debauching” were used as 
substantially similar terms, and it was not 
important which word was used in the dec- 
laration. Hein v. Holdridge, 81 N. W. 522, 
78 Minn. 468. 


„Seduction“ and „ debauching“ are in 
civil causes very generally used as substan- 
tially similar terms. The term ‘‘debauch- 
ing” is used by Chitty in his forms as the 
proper word for such misconduct with a serv- 
ant or member of a family as gives grounds 
of action. We do not think it is important 
which word is used in the pleadings. Stoudt 
v. Shepherd, 41 N. W. 606, 697, 73 Mich. 588. 


Debauch distinguished. 


In Rev. St. § 1259, declaring that ‘df 
any person shall, under promise of marriage, 
seduce and debauch any unmarried female of 
good repute,” etc., he shall be punished, each 
of the words “seduce” and “debauch” has 
its appropriate meaning. There are two 
steps necessary to be taken in order to con- 
summate the crime: First. The female must 
be “seduced”; that is, corrupted, deceived, 
drawn aside from the path of virtue which 
she was pursuing. Her affections must be 
gained, and her mind and thoughts polluted. 
Secoud. In order to complete the offense she 
must be “debauched’—that is, she must be 
carnally known—before the guilty agent be- 
comes amenable to human laws. Thus it 
will be seen that a female may be “se 
duced” without being ‘‘debauched,” or de- 
bauched” without being “seduced.” State v. 
Reeves, 10 S. W. 841, 845, 97 Mo. 668, 10 Am. 
St. Rep. 349. 
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As not necessarily first act of inter- 
course. 

Under the statutes any one act of carnal 
intercourse to which the complainant’s as- 
sent was obtained by a promise of marriage 
made by the defendunt at the time, and to 
which, without such promise, she would not 
have yielded, constitutes the offense of se- 
ducing and debauching as clearly as if it 
were the first act of intercourse induced by 
the like promise. If the first act would con- 
stitute seduction, because her assent was ob- 
such promise, no good reason can 
be discovered why the second or any subse- 
quent intercourse to which her assent was 
obtained only by the same means will not 
equally constitute the offense. People v. 
Millspaugh, 11 Mich. 278, 282, 283. 


Consequent pregnancy not essential. 


There may be seduction without conse- 
quent pregnancy. Haymond v. Saucer, 84 
Ind. 3, 6. 


As felony. 
See “Felony.” 


As personal injury. 
See “Personal Injury.” 


Previous chastity of female essential. 


The word “seduce” implies, ex vi ter- 
mini, chastity as a condition precedent on 
which the act of seduction is to operate, re- 
sulting in the end in debauchment, the physi- 
cal deprivation of chastity, as the consum- 
mation of the crime of seduction. Hence, on 
a prosecution under Rev. St. § 1259, provid- 
ing for the punishment of any one who shall 
under promise of marriage seduce or debauch 
any unmarricd female of good repute, evi- 
dence of previous specific acts of unchastity 
committed by prosecuting witness is admis- 
sible, the same as if the statute contained 
the words of previous chaste character.“ in- 
stead of “of good repute.” State v. Patter- 
son, 88 Mo. 88, 95, 57 Am. Rep. 374. 


“Seduce” means to deceive, to corrupt, 
and to draw aside from the path of virtue 
one who, at the time she is approached, is 
| honestly pursuing that path; and seduction 
can only operate on one previously chaste. 
Bailey v. O'Bannon, 28 Mo. App. 39, 50. 


To seduce is to induce to surrender chas- 
tity; but an unchaste woman has no chastity 
to surrender, and therefore cannot be se- 
duced. Commonwealth v. Hadfield (Pa.) 8 
Kulp, 121, 124. 


Every illicit connection is not a seduc- 
tion. It cannot be said that a female is 
drawn aside from the path of virtue unless 
she is honestly pursuing that path when pol- 
luted. If ber mind is corrupt and polluted 
with lewd thoughts, and she is ready to sub- 
mit to improper embraces, as opportunity 
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offers, from her own lustful propensity and 
without any arts or blandishments of him 
with whom she has had sexual intercourse, 
she cannot be said to be seduced by the par- 
ty with whom she has improper sexual re- 
lations. State v. Wheeler, 18 8. W. 924, 925, 
108 Mo. 658. 


The word “seduce,” as found in the stat- 
ute relating to seduction, not only imports 
illicit sexual intercourse, but it imports 
also a surrender of chastity—a surrender 
of the woman’s personal virtue. The stat- 
ute is for the protection of the chastity of 
unmarried women, and the existence of the 
virtue at the time of the intercourse is a 
necessary ingredient of the offense; for, as 
has been often said, the woman who has 
lost her chastity, the prostitute, may be the 
victim of rape, but is not the subject of seduc- 
tion. By this it is not, however, intended 
that the woman who may have at some 
time fallen cannot be the subject of seduc- 
tion. That may be true, and there may be 
reformation; and at the time she yields to 
the man’s embraces she may have the virtue 
of chastity, not in the high degree of the 
woman who has not strayed, but yet within 
the meaning of the statute, entitling her to 
protection. Wilson v. State, 73 Ala. 527, 
533. 


Mr. Worcester in his Dictionary defines 
the legal meaning of seduction“ to be the 
offense of a man who induces a woman to 
surrender her chastity. This is strictly ac- 
curate, both philologically and according to 
the common and well-understood meaning of 
the term. It is despoiling a woman of her 
virginity. It may also by some of our cases 
be where the woman, after having been se- 
duced, has again returned to the path of vir- 
tue; but in both of these cases the act is 
complete when the chastity of the party has 
been surrendered. It is beyond question 
that this result is effectually produced, and 
the act of seduction is complete, by one act 
of sexual intercourse, though the amount 
of moral wrong may not be the same in the 
case of a single act as where the party per- 
sists in her evil course. Franklin v. Me 
Corkle, 84 Tenn. (16 Lea) 609, 613, 57 Am. 
Rep. 244. 


To seduce is to corrupt, to deceive, or 
to draw aside from the right path. Every 
illicit connection is not seduction. It can- 
not be said that a woman was drawn aside 
from the path of virtue, unless she was hon- 
estly pursuing that path when defendant ap- 
proached her. If she was vile and corrupt 
at the time, and submitted to improper prac- 
tices from her own lustful propensities and 
without any arts of his, he is not her se- 
ducer. But a single error on the part of the 
female will not place her beyond the pro- 
tection of the law punishing seduction, if 
she has repented her error and is walking in 

7 Wps. & P.—35 
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the path of virtue and enjoying the esteem of 
ber acquaintances. Commonwealth v. Me- 
Carty (Pa.) 2 Clark, 351, 353. 


On a prosecution for seduction under 
promise of marriage, the chastity of the wo- 
man at the time of the intercourse must be 
proved; for there must be a leading aside 
from the path of virtue to constitute the 
offense. Norton v. State, 16 South. 264, 266, 
72 Miss. 128, 48 Am. St. Rep. 538. 


Criminal connection may take place be- 
tween the parties without seduction. Sup- 
posing the daughter to have been unchaste, 
and the alleged carnal intercourse to have 
been occasioned as much by her misconduct 
as that of the defendant, the latter would 
not then have been guilty of seduction. That 
would have been a case of criminal connec- 
tion, without seduction.” Hill v. Wilson (Ind.) 
8 Blackf. 123. 


The word “seduction,” when applied to 
the conduct of a man toward a woman, means 
the use of some influence, artifice, promise, or 
means on his part by which he induces her to 
surrender her chastity and virtue to his em- 
braces. Criminal indulgence with a woman 
who is at the time leading a lewd and las- 
civious life does not constitute seduction. 
Patterson v. Hayden, 17 Or. 238, 242, 21 Pac. 
129, 130, 3 L. R. A. 529, 11 Am. St. Rep. 822. 


Promise or persuasion. 


In order to constitute seduction it is 
necessary to show that the consent of the 
woman was obtained by flattery, promises, 
or other artifices used by the defendant. 
Delvee v. Boardman, 20 Iowa, 446, 448. 


Simply having sexual intercourse with a 
female does not constitute seduction. In 
order to constitute seduction the defendant 
must use insinuating arts to overcome the 
opposition of the seduced, and must by wiles 
and persuasions, without force, debauch her. 
Hogan v. Cregan, 29 N. Y. Super. Ct. (6 Rob.) 
138, 150 (cited in People v. Gumaer, 39 N. Y. 
Supp. 326, 4 App. Div. 412). 


To constitute seduction there must be 
something more than a mere reluctance on 
the part of the woman, and her consent must 
be obtained by flattery, false promises, ur- 
gent importunity based on professions of at- 
tachment, or the like. Marshall v. Taylor, 32 
Pac. 867, 869, 98 Cal. 55, 35 Am. St. Rep. 144. 


To constitute seduction mere illicit inter- 
course in reliance on a promise made is not 
sufficient, but in addition to this it means 
some sufflelent promise, and a reliance there- 
on, which causes the prosecutrix to depart 
from the “path of virtue she was honestly 
pursuing at the time the offense was com- 
mitted.” People v. Clark, 33 Mich. 112, 116. 


Mere unlawful commerce for a consid- 
eration to be paid is not seduction. There 


SEDUCE—SEDUCTION 


must be some artificial or false promise by 
which the virtuous female is induced to sur- 
render her person to the accused. State v. 
Fitzgerald, 63 Iowa, 269, 19 N. W. 202. It 
has often been held that to constitute the 
crime it must be made to appear that the in- 
tercourse was obtained by some artifice or 
deception. It is not sufficient to establish 
the sexual intercourse, but the plaintiff must 
show that the defendant accomplished his 
purpose by some promise or artifice, or that 
she was induced to yield by flattery or de- 
ception. State v. Hamann, 80 N. W. 1064, 
1065, 109 Iowa, 646. 
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amount to seduction. By the use of the word 
“seduce,” which is defined by Webster to 
mean “to draw away from the path of recti- 
tude and purity in any manner, by flattery, 
promises, bribes, or otherwise,” the acts 
which render defendant liable are sufficiently 
charged. Brown v. Kingsley, 38 Iowa, 220, 
224. 


Under Civ. Code, § 35, providing that “an 
unmarried female over 21 years of age may 
maintain an action as plaintiff for her own 


| seduction, and recover therein such damages 


as may be assessed in her favor,” etc., a 
plaintiff cannot recover unless it appears 


In seduction the female must be an un- from the evidence that defendant employed 


married woman, and her consent to the act 
of sexual intercourse and the surrender of 
her chastity must have been obtained by 
means of deception, arts, fiattery, or a prom- 
ise of marriage. Hall v. State, 32 South. 
750, 758, 134 Ala. 90. 


Where the party charged with seduction 
boasted of his wealth, and promised the un- 
fortunate woman that he would provide for 
her if she would yield her person to his em- 
braces, and such promises and persuasions 
were renewed from day to day until she 
finally yielded, it constituted seduction. 
Johnson v. Holliday, 79 Ind. 151, 153. 


In order to prove seduction under Civ. 
Code, § 35, providing that an unmarried 
female over 21 years of age may maintain 
an action for her own seduction and recover 
thereon such damages as may be assessed in 
her favor,” plaintiff must show that defend- 
ant employed such artifice or deceit as was 
calculated to mislead a virtuous woman, that 
she was misled in consequence thereof, and 
that she submitted to the sexual intercourse 
through the artifice or deception practiced on 
her by defendant. Breon y. Henkle, 13 Pac. 
289, 290, 293, 14 Or. 494. 


The offense of seduction, as was said in 
Putman v. State, 29 Tex. App. 454, 16 S. W. 
97, 25 Am. St. Rep. 738, quoting from Boyce 
v. People, 55 N. Y. 644, consists in enticing 
a woman from the path of virtue, and ob- 
taining her consent to illicit intercourse by a 
promise made at the time. The promise, and 


such artifice or deceit as was calculated to 
mislead a virtuous woman, that she was mis- 
led and deceived in consequence thereof, and 
that she submitted to the sexual intercourse 
through the artifice or deception practiced 
upon her by defendant. The reluctance and 
scruples in such case must arise out of the 
consciousness that the act was immoral and 
wrong. If they were maintained from an 
apprehension of danger from exposure, or as 
a matter of expediency, overcoming them 
would be no evidence of seduction. Again, 
the character of the enticement, persuasion, 
and artifice employed is important. They 
must be of such a nature as would be likely 
to deceive and mislead a chaste woman, and 
have had that effect in the particular case. 
Breon v. Henkle, 14 Or. 494, 511, 13 Pac. 289, 
293, 294. 


One who induces a woman to have sex- 
ual intercourse by promising that, if she be- 
comes pregnant, he will marry her, is not 
guilty of seduction on a promise of marriage, 
within Pen. Code, § 284, as the promise is 
conditioned on an event which may never oc- 
cur. People v. Duryea, 9 N. Y. Cr. R. 402, 
404, 405, 30 N. Y. Supp. 877. 


Promise of marriage. 


Seduction, in its ordinary acceptation, 
implies a betrayal of confidence, and for that 
reason a great majority of these cases are 
based on a violation of the marriage prom- 
ise; but this is not a universal rule by any 
means, for a married man may seduce a 


yielding her virtue in consequence thereof, is girl, and that even if she be aware of his 


the gist of the offense. If she resists, but 


marriage. There are many cases to this ef- 


finally assents or yields thereto in reliance | fect; but they have arisen generally where 


upon the promise made, the offense is com- 
mitted. McCullar v. State, 36 S. W. 585, 586, 
36 Tex. Cr. R. 213, 61 Am. St. Rep. 847. 


In order to charge seduction, it is not 
necessary that the manner of accomplishing 
the act, or the circumstances attending it, 
should be set out. The allegation that defend- 
ant ' did seduce” plaintiff implies that the act 
was done by flattery and false promises, or the 
exercise of other influences. Voluntary inter- 
course, without being secured by such infiu- 
ences on the part of defendant, would not 


the injured parties are young girls and easily 
beguiled, who could not be held to the plane 
of responsibility occupfed by women pos 
sessing a wider knowledge of the world. 
Marshall v. Taylor, 32 Pac. 867, 869, 98 Cal. 
55, 35 Am. St. Rep. 144. 


Seduction is the act of a man inducing 
a woman to commit unlawful sexual inter- 
course with him. and it is not essential, in 
order to maintain the action, that there 
should be a promise of marriage. Milliken 
v. Long, 41 Atl. 540, 541, 188 Pa. 411. 


SEDUCE—SEDUCTION 


Seduction is the act of a man in inducing 
a woman to permit unlawful sexual inter- 
course with him. This may be accomplish- 
ed by the use of seductive arts, such as flat- 
tery, solicitation, importunity, and promises. 
While it may not be material or competent 
that there was an existing contract of mar- 
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riage between the defendant and the wo-, 
on her body. Fornication is a substantive 


man seduced, it is proper to show that such 


a promise was made in order to accomplish | 


the seduction. Ayer v. Colgrove, 30 N. Y. 
Supp. 788, 789, 81 Hun, 322. 


Seduction consists in having illicit con- 
nection with an unmarried female, who 
yields to the solicitations of her seducer un- 
der the inducement of a promise of mar- 
riage; and hence it is no defense that de- 
fendant was a minor willing to marry prose- 
cutrix, but was prevented by his father's re- 
fusal to consent. Harvey v. State (Tex.) 53 
S. W. 102. 


Under a statute providing for the pun- 
ishment of any person who shall under 
promise of marriage seduce an unmarried 
female, the gist of the offense is that the 
seduction shall be accomplished under or by 
means of a promise of marriage which is 
unfulfilled. Without the promise there can 
be no crime under the statute, however rep- 
rehensible the conduct of the man may be. 
State v. Adams, 35 Pac. 36, 25 Or. 172, 22 
L. R. A. 840, 42 Am. St. Rep. 790. 


Seduction may be defined to be the act 
of persuading or inducing a woman of previ- 
ous chaste character to depart from the path 
of virtue by the use of any species of arts, 
persuasions, or wiles, which are calculated 
to have and do have that effect, and result- 
ing in her ultimately submitting her person 
to the sexual embraces of the person accus- 
ed. A false promise of marriage, under the 
statute of Michigan, is not a necessary ele- 
ment in the influence exerted through the 
wiles, artifices, and deception used by the 
seducer in taking advantage of the guileless 
simplicity and confidence of a young girl, 
and leading her from the path of virtue, de- 
priving her of her chastity, and accomplish- 
ing her ruin; but any other subtle device 
or deceptive means, involving the same mor- 
al turpitude, used in accomplishing the same 
criminal result, is all that is necessary to 
constitute the crime. The quality of the 
means used, rather than the kind, is that 
which characterizes the act, and brings it 
under the condemnation of the law. People 
v. Gibbs, 38 N. W. 257, 259, 70 Mich. 425. 


Sexual intercourse. 


The word “seduction,” used in reference 
to a man’s conduct toward a female, ex vi 
termini implies sexual intercourse between 
them. Carlisle v. State, 19 South. 207, 73 
Miss. 387 (citing Bish. St. Crimes, § 645; 
State v. Curran, 51 Iowa, 112, 49 N. W. 1006); 


SEE 


State v. Bierce, 27 Conn. 319, 321; Wilson 
v. State, 73 Ala. 527, 533. 


“Seduction,” as used in an indictment, 
does not mean an enticement to any other 
sin than a surrender of chastity. No wo- 
man is seduced, within the meaning of the 
statute, until fornication has been committed 


offense charged against defendant in an in- 
dictment for seduction. Dinkey v. Com- 
monwealth, 17 Pa. (5 Harris) 126, 130, 55 
Am. Dec. 542, 


The words “seduce” and “debauch,” in 
the statement in an indictment that defend- 
ant unlawfully and feloniously did seduce 
and debauch a woman named, necessarily 
charged the offense of seduction. They im- 
port the idea of illicit intercourse, accom- 
plished by arts, promises, or deception, and 
have no other meaning. The use of the 
phrase carnally know” is not essential to 
charge the offense, for the reason that the 
words “seduce and debauch” include the 
same meaning. State v. Curran, 49 N. W. 
1006, 1007, 51 Iowa, 113; State v. Whalen, 
68 N. W. 554, 555, 98 Iowa, 662. 


SEE. 


“See,” as used in an ordinance requiring 
a building inspector to see that each house 
is being erected, constructed, or altered ac- 
cording to the provisions, etc., means to 
cause to be done or accomplished, or to re- 
quire that the building be properly erected. 
Merritt v. McNally, 36 Pac. 44, 47, 14 Mont. 
228. 


A statement by an agent of the owner of 
the building that he “would see” that work 
done on the building would be paid for nat- 
urally meant that the payment was to come 
from the agent’s principal, and could not 
have referred to the contractor, who was in 
default, and over whom the owner’s agent 
had no control. Desmond v. Schenck, 55 N. 
Y. Supp. 251, 252, 36 App. Div. 317. 


A power to dispose of property “as one 
shall see fit,” as contained in a will, is no 
stronger than a power of disposal generally; 
and in Wells v. Seeley (N. Y.) 47 Hun, 109, 
the expression seems to have been consid- 
ered as only leaving it to the Judgment of 
the devisee. Terry v. St. Stephen’s Protest- 
ant Episcopal Church, 81 N. X. Supp. 119, 
121, 79 App. Div. 527. 


Agreement of indemnity. 


“See you out,” as contained in a letter 
by a grantor to a grantee, stating: “I will 
not give you a written indemnity, but I have 
sold you the property. It is yours, and I 
will see you out with it“ —are synonymous 
with “I will indemnify you, or save you 


SEH 


harmless.” Brewster v. Countryman (N. Y.) 
12 Wend. 446, 449. 


A statement to the employés of a fisher- 
man that a canning company would “back 
him” and “see him through” is evidently 
nothing more than an agreement, in consid- 
eration of securing the salmon to be caught, 
to advance on account thereof a reasonable 
sum of money, and not as indicating em- 
ployment of the fisherman by the company. 
Miles v. Columbia Packers’ Ass’n, 69 Pac. 
827, 829, 41 Or. 617. 


In an action on an order, which the 
drawee had indorsed, “I will see the within 
paid,” dating and signing such indorsement, 
the court said: “The defendant is bound and 
liable as acceptor, and the sentence, signed 
by him as above quoted, is a good and valid 
acceptance, although he thought proper in 
writing it to use the words, ‘I will see the 
within paid,’ instead of ‘I will pay.’ The 
opinion is entertained that the only certain 
and sure way by which he can ever expect 
to see the amount of the order paid is to 
pay it himself, and thus, like some other 
prophets in the world, produce by his own 
action the verification of his own predic- 
tion.” Brannin v. Henderson, 51 Ky. (12 B. 
Mon.) 61, 62. 


Original undertaking. 


Where a party refused to supply more 
material to a certain person on his own cred- 
it, and his creditors told the former to con- 
tinue to furnish the materials and that they 
“would see that they had their pay,” the 
words “would see that they had their pay” 
should be construed to import an original 
and not collateral undertaking on the part 
of the promisors. Greene v. Burton, 10 Atl. 
575, 576, 59 Vt. 423. 


A promise that, if the promisee would 
extend credit for goods to a third party, the 
promisor would see the debt paid, was an 
original undertaking, and not an agreement 
to answer for the debt or default of another. 
Maddox v. Pierce, 74 Ga. 838. 


SEED. 


Beans, though “seeds,” in the language 
of botany or natural history, are not so con- 
sidered in commerce, nor in common par- 
lance, but will be classed under the term 
of vegetables.“ Roberston v. Salomon, 9 Sup. 
Ct. 559, 130 U. S. 412, 32 L. Ed. 995. 


The question whether the word “seed,” 
in the tariff act, includes millet seed, not in 
its natural state, but peeled, and which will 
not germinate, and used for making soup, 
and also for bird food, was held to be a 
question for the jury, and was determined 
by the jury not to be included therein. Nord- 
linger v. Robertson (U. S.) 33 Fed. 241, 242. 
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Canary seed is dutiable at 30 per cent. 
ad valorem, under Tariff Act July 24, 1897, 
c. 11, $ 1, Schedule G, par. 254, 80 Stat. 171 
[U. S. Comp. St. 1901, p. 1650], as “seeds 
not specially provided for.“ United States 
v. Nordlinger (U. S.) 119 Fed. 478. 


SEEK. 


A statute providing that corporations 
“seeking” to do business in the state should 
comply with certain prerequisites does not 
apply only to those corporations which had 
not theretofore done business in the state, 
but desired to do it in the future, but applied 
to all corporations who came within the 
state to do business. State v. American 
Book Co., 69 Pac. 563, 65 Kan, 847. 


A clerk in the excise office, attending the 
office (in the city of London) from 10 till 
4 every day (Sundays and holidays except- 
ed), and having no other means of obtaining 
his livelihood, but residing with his wife and 
family out of London, is not a person ‘“‘seek- 
ing a livelihood within the city” of London 
or its liberties, within the meaning of those 
words in the London court of requests act 
(St. 39 & 40 Geo. III, c. 104), and therefore 
he is Hable to be sued in the superior courts 
for a debt under £5. Smith v. Hurrell, 10 
Barn. & C. 542, 


SEEM. 


“Seem,” as used in an instruction on 
self-defense, requiring conviction if accused 
sought deceased at a time when the shooting 
did not seem to defendant to be necessary 
in order to protect himself, is synonymous 


with the word appear,“ and not erroneous. 


Jones v. Commonwealth (Ky.) 46 S. W. 217, 
218. 


SEEM BEST. 


A will giving a share of testator’s real 
and personal property to a daughter, for the 
exclusive use of herself and her children, 
free from the debts and control of her hus- 
band, and to secure the same to their un- 
impaired enjoyment, giving the same to his 
sons, with full authority to apply the prop- 
erty “as to them shall seem best” for their 
exclusive benefit during the daughter’s life, 
means according to their discretion. So long 
as they continue to use the fund for the ben- 
efit of their sister and her children, it is for 
them to apply it according to their judg- 
ment, and not as may seem best to their 
sister. Leavitt v. Beirne, 21 Conn. 1, 10. 


A will providing that executors shall 
sell lands as it may seem best” to them 
means that they are to exercise a discretion 
in making the sale; that is, the words con- 
fer a personal trust and confidence in the ex- 
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ecutors, which does not devolve upon the ad- The rightful owner of land which is not 
ministrator with the will annexed. Naun- in the actual adverse possession of another 
dorf v. Schumann, 2 Atl. 609, 610, 41 N. J. is “seised,” within the meaning of Code Civ. 
Eq. (14 Stew.) 14. Proc. $ 112, providing that an action for real 
estate shall not be maintained, unless it ap- 

pears that the plaintiff, his ancestor or gran- 
SEEN. tor, was seised or possessed of the premises 


The word “Seen,” written by the drawee within 10 years. Balch v. Smith, 30 Pac. 
on a Dill, is prima facie a complete accept- 648, 649, 4 Wash. 497. 
ance by the law merchant. Spear v. Pratt A person who purchases lands at a sher- 
(N. T.) 2 Hill, 582, 38 Am. Dec. 600. iff’'s sale under judgment and execution, and 

Where the acceptance of a bill of ex- receives the sheriff’s certificate, and dies 
change is in writing, the words “Accepted,” | While the time for redemption is running, 
“Seen,” or “Presented,” written on the Dill dies seised of the premises, within the mean- 
or on any other paper relating to the trans- ing of the statutes of New York concerning 
action, will amount to an acceptance. Bar- escheats. Englishbe v. Helmuth, 3 N. Y. (3 
net v. Smith, 30 N. H. 256, 266, 64 Am. Dec. Comst.) 294, 300. 


. Th thoritles require very little to . i 
e au e e 
The word “seised,” as used in Gen. St. 
make out an acceptance. Anything written c. 171. f 1, giving the right of seisin only to 
by the 5 e ae patent to accent persons who are seised, is evidently used in 
aires 8 5 Op the 5 1 of „ which is a 
: i : word used in the old English statutes of 
cat cen Tora Peterson Y. Hüb: wills, under which it has been held that 
° i ° every descendible interest of which the tes- 
tator has not been disseised is devisable. 
SEINE. Bailey v. Hoppin, 12 R. I. 560, 569; Loring 
v. Arnold, 8 Atl. 335, 336, 15 R. I. 428. 
A seine is defined by Webster as a 
large net, one edge of which is provided| Fee imported. 
with sinkers and the other with floats, which The word “seised” imports a fee, when 
hangs vertically in the water, and, when its used in a petition for partition. Lucet v. 
ends are brought together or drawn ashore, | Beekman (N. Y.) 2 Caines, 385. 
incloses the fish. It is adapted solely to 
such use, and such use may be restricted, The word “seised,” as relating to a mine 
even though it may be made of harmless or claim, means something different from 
material. State v. Lewis, 33 N. E. 1024, simple possession of a claim, or a holding 
1025, 134 Ind. 250, 20 L. R. A. 52. of it in accordance with the laws and cus- 
toms of miners. It means, as it would nat- 
A net for meshing mackerel or porgies urally import, an ownership in fee; for this 
of not more than 100 meshes in depth, and is the only ownership known to the law. 


a net for meshing herring of not more than South End Min. Co. v. Tinney, 35 Pac. 89 
170 meshes in depth, shall not be deemed 94, 22 . y, 3 89, 


a seine. Rev. St. Me. 1883, p. 873, c. 40, 
The word “seised” is applicable only to 


§ 17. 
freeholds, and the term does not embrace 


The term “seine,” when used in the arti- copyholds and terms of years. Warner v. 
cle regulating the catching of salmon, is Sprigg, 62 Md. 14, 21. 


intended to cover all forms of nets known as 
seines, purse seines or purse nets, trawls, 
beam trawls, stow nets, draw nets, bag 
nets, drag nets, drift nets, and dredge nets. 
Ballinger’s Ann. Codes & St. Wash. 1897, $ 


Legal estate imported. 
Rev. Code, c. 87, § 1, gives dower when 


the husband shall die “seised of an estate 
of inheritance.” Held, that the term ‘‘seis- 


6 
sapi; ed” is used in its common-law sense, as ap- 
plicable to legal estates only. Cornog v. 
SEISED. Cornog, 3 Del. Ch. 407, 415. 


The word “seised” will not apply to an 
equitable title, which is really the right to 
have a title, and not the title itself; and a 
title to land, amounting only to a trust by 
implication, not arising by deed nor estab- 
cided in Van Rensselaer v. Poucher (N. I.) lished by any previous decree, is not a seisin 
5 Denio, 35, has reference to the estate, and | of a freehold estate, within Rev. Laws, 35, $ 
not to the thing in which the estate exists. | 1, providing that every person seised of a 
Hunter v. Hunter (N. Y.) 17 Barb. 25, 77. freehold estate of the value of £50, etc., shall 


See “Covenant to Stand Selsed.“ 


The word “seised,” in a conveyance, 
does not confine the description to tangible 
property. Seisin, as was very properly de- 


RE — 


SEISED 
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obtain a legal settlement in the township in] Freehold imported. 


which it is situated. Tewksbury Tp. v. 
Readington Tp., 8 N. J. Law (8 Halst.) 319, 
323. 


As owning. 


“Seised” is equivalent to the word “own- 
ing” in a statute providing that any real es- 
tate of which an infant is seised may be sold 
by order of court upon petition of guardian 
or next friend. Dodge v. Stevens, 12 N. B. 
759, 762, 105 N. T. 585. 


As possessed. 


The term “seised” is equivalent to the 
term “possessed.” Northern Pac. R. Co. v. 
Cannon (U. S.) 46 Fed. 224, 232. 


The title of the owner of a freehold es- 
tate is described by the word “seisin,” or 
“seisin in fee’; yet in a proper legal sense 
the holder of the legal title is not “seised” 
until he is fully invested with possession, ac- 
tual or constructive. When there is no ad- 
verse possession, the title draws to it the 
possession. There can be but one actual 
seisin, and this necessarily includes posses- 
sion; and hence an actual possession in hos- 
tility to the true owner works a disseisin. 
Thus, in a statute limiting the time for the 
commencement of actions to recover real 
property, unless the plaintiff was seised or 
possessed of the premises within a certain 
time, the term “seised” is not used in con- 
tradistinction to “possessed,” so as to admit 
of an interpretation that the legal title or 
ownership only would be sufficient to pre- 
vent the statute running as against the true 
owner, though a stranger be in the actual 
occupancy—"“pedis possessione”’—of the land 


in dispute. Seymour v. Carli, 16 N. W. 495, 
81 Minn. 81. 
SEISIN. 

See Actual Seisin”: “Covenant of 


Seisin.”’ 


Beneficial interest required. 


“Seisin,” as used in the statement that 
the seisin of the husband is an essential to 
a right of dower, means a seisin accompanied 
by a beneficial interest. A seisin for an in- 
stant is not sufficient, as when the same act 
that gives the estate to the husband conveys 
it out of him, or when the husband takes a 
conveyance in fee and at the same time ex- 
ecutes a mortgage to the grantor or to a 
third person to secure the purchase money in 
whole or in part; nor does dower attach to 
the wife of a vendee, the purchase money 
not being paid, nor the vendor’s lien dis- 
charged. McMahon v. Kimball (Ind.) 3 
Blackf. 1, 8. See, also, Wallace v. Salsby, 
42 N. J. Law, 1, 7. 


The word “seisin” imports a freehold es- 
tate, either for life or in fee. Clay v. City of 
St. Albans, 27 S. Ð. 368, 43 W. Va. 539, 64 
Am. St. Rep. 883. 


The term “seisin” has reference to the 
estate of the person seised, and not to the 
thing in which such estate exists. It is ap- 
plicable to freehold estates only, for a person 
is said to be possessed, not seised, of any 
less estate. The seisin is of the estate, and 
according to its quality and quantity. Van 
Rensselaer v. Poucher (N. Y.) 5 Denio, 35, 41. 


Seisin of land is more than possession, 
and it means the possession of at least a 
freehold. George v. Fisk, 32 N. H. 32, 46. 


Actual seisin means possession of the 
freehold by pedis positio of one’s self or one’s 
tenant or agent, or by construction of law, 
as in case of the commonwealth’s grant, a 
conveyance under the statute of uses, or a 
grant or devise, where there is no adverse 
occupancy. Carpenter v. Garrett, 75 Va. 
129, 135. 


“Seisin” does not mean the same thing 
as “possession.” It does mean possession, 
but it is a possession of a freehold estate, 
such as by the common law is created by 
livery of seisin. In a suit for obstructing a 
canal, plaintiff declared that he was seised 
and possessed of a tract of land to which the 
right of drainage through the canal was ap- 
purtenant. At the trial he proved no title, 
but only his possession. It was held that 
the proof was sufficient, plaintiff’s posses- 
sion being presumptive evidence of such ti- 
tle as would sustain the action; for one 
proved to be in the actual possession of land 
to which an easement is attached has the 
right to maintain an action for disturbing 
him in the enjoyment of it. Ferguson . 
Witsell (S. C.) 5 Rich. Law, 280, 284, 57 Am. 
Dec. 744. 


The word “seisin,” in connection with 
Acts 1868-69, by which every married wo- 
man, upon the deatb of her husband intes- 
tate, or in case she shall dissent from his 
will, shall be entitled to an estate for her 
life in one-third in value of all the lands, 
etc., whereof her husband was seised and 
possessed at any time during coverture, has 
a technical meaning. It is either a seisin in 
deed or a seisin in law. The former 38 
where there is an actual possession of a free- 
hold estate; the latter, where there is & 
right to an immediate possession or enjoy- 
ment of a freehold estate. Seisin only ap- 
plies to freehold estates. -There is no such 
thing as a seisin of a remainder under & 
freehold estate, because the remainderman 
has no right to the possession or enjoyment 
of the land until the termination of the par 
ticular estate. Houston v. Smith, 88 N. d 
312, 313. 


SEISIN 


As ownership. 


“Seisin” means merely ownership, and 
a distinction between seisin in deed and 
seisin in law is not known in practice. 
Whitehead v. Foley, 28 Tex. 268, 283 (citing 
Bush v. Bradley [Conn.] 4 Day, 305; Ken- 
nebeck Purchase v. Springer, 4 Mass. 416, 3 
Am. Dec. 227; Horton v. Crawford, 10 Tex. 
388). 


Seisin was originally the completion of 
the feudal investiture. In American juris- 
prudence it means, generally, ownership. 
The covenant of seisin and the covenant of 
right to convey are synonymous. McNitt v. 
Turner, 83 U. S. (16 Wall.) 352, 361, 21 L. 
Ed. 341. 


“Seisin” and “ownership” as to corpo- 
real hereditaments, in the common-law sense 
of the term, mean practically the same thing. 
Mere occupancy does not constitute seisin in 
the legal sense of that term. Ft. Dearborn 
Lodge, I. O. O. F., v. Klein, 8 N. E. 272, 278, 
115 III. 177, 56 Am. Rep. 133. 


Lord Coke says seisin is common, as 
well to the English as French, and signifies 
in the common law possession. It may be 
either a seisin in law or a seisin in fact. 
Without adverting to what constituted, in 
the ancient law, a seisin in law, as contra- 
distinguished from a seisin in deed, it is suf- 
ficient to say that for centuries the language 
of the law has been that a reversioner is 
seised of the reversion, although dependent 
on an estate for life. My opinion is that the 
word “seised,” used in all these acts relating 
to reversions and remainders, has the sig- 
nification belonging to it in common par- 
lance, and that it is equivalent to “owning”; 
and “seisin” is equivalent to “ownership.” 
Cook v. Hammond (U. 8.) 6 Fed. Cas. 399, 
406. 


As possession. 


“Seisin” at common law signifies pos- 
session. Jenkins v. Fahey (N. Y.) 11 Hun, 
351, 353. 


The term “seisin” 
Northern Pac. R. Co. 
Fed. 224, 232. 


“Seisin” and “possession” are synony- 
mous, meaning that possession which is held 
under claim of title. Woolfolk v. Buckuer, 
55 S. W. 168, 169, 67 Ark. 411. 


Coke says that “seisin” signifies, in the 
common law, possession. Seisin, then, is 
only possession. At common law a judgment 
in a writ of entry did not vest in the de- 
mandant seisin or actual possession until it 
was executed, but after judgment in his 
favor in a writ of entry the demandant 
might enter. A common recovery, duly suf- 
fered, though executed only by an entry of 
the recoverer without a writ of seisin, is a 


means possession. 
v. Cannon (U. S.) 46 
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good bar to an estate tail. Frost v. Clout- 
man, 7 N. H. 9, 15, 26 Am. Dec. 723. 


“Seisin” may be defined to be a posses- 
sion of land under a claim, either express or 
implied by law, of an estate amounting at 
least to a freehold. Altschul v. O'Neill, 58 
Pac, 95, 96, 35 Or. 202 (citing Towle v. Ayer, 
8 N. H. 57). 


In this country, where titles to land 
pass by deeds, and not by livery, the term 
“seisin” does not necessarily imply posses- 
sion; but there may be a constructive seisin, 
which is only the right to the possession. 
McGuire v. Cook, 18 Ark. (8 Eng.) 448, 459 
(citing 4 Kent, Comm. 414). 


“Seisin” means possession with the in- 
tention of asserting a claim to a freehold es- 
tate in the premises. Ft. Dearborn Lodge, I. 
O. O. F., v. Klein, 3 N. E. 272, 273, 115 III. 
177, 56 Am. Rep. 133. 


Under our law the word “seisin” has 
no accurately defined technical meaning. At 
common law it imported a feudal investiture 
of title by actual possession. With us it has 
the force of possession under some legal ti- 
tle or right to hold. Ford v. Garner’s Adm’r, © 
49 Ala. 601, 604. 


According to the modern authorities 
there seems to be no legal difference be- 
tween the words “seisin” and “possession,” 
although there is a difference between the 
words “disseisin” and “dispossession.” Sla- 
ter v. Rawson, 47 Mass. (6 Metc.) 439, 444. - 


A seisin in the sense of the ancient law 
was the completion of the feudal investiture, 
by which the tenant was admitted into the 
feud and performed the rights of homage 
and fealty. A seisin is now understood to 
be possession with intent on the part of him 
who holds it to claim a freehold. Upchurch 
v. Anderson, 62 Tenn. (8 Baxt.) 410, 411. 


Seisin signifies at common law posses- 
sion; and he who enters under a deed which 
purports to convey to him a freehold or any 
other color of title to such an estate is pre- 
sumed to enter according to his deed or other 
title, and his possession is seisin. He who 
enters without color of title, and turns the 
owner out of possession or forcibly holds him 
out, has a possession which amounts to 
seisin. Seisin, then, may be defined to be 
possession of land under a claim, either ex- 
press or implied by law, of an estate amount- 
ing at least to a freehold. Towle v. Ayer, 8 
N. H. 57, 59. 


Seisin, in its technical sense, is actual 
or constructive possession under a perfect 
legal title, and includes as an essential ele- 
ment an actual entry also. McMillam’s 
Heirs v. Hutcheson, 67 Ky. (4 Bush) 611. 613. 


The word “seisin,” in its primary sense, 
means possession, yet frequently has an en- 


SEISIN 


larged signification, meaning any present 
ownership of a freehold estate. Where a 
widow, to whom her busband had devised a 
life estate in a homestead, on the death, 
without child, of the wife, or issue of her 
son J., to whom the husband had devised the 
residue of the estate, which included the re- 
mainders in fee after the life estates he had 
thus devised, released to one of her three re- 
maining children “all the estate for life of 
the party of the first part In and to all the 
undivided third part belonging to the party 
of the second part to all the estate of which 
J. died seised in his demesne as of fee” the 
word “seised” was used in its strict sense, 
and there was no intention to grant any 
more right to disturb her possession of the 
homestead than J. had in his lifetime. De- 
shong v. Deshong, 40 Atl. 402, 186 Pa. 227, 65 
Am. St. Rep. 855. 


“Seisin” denotes ordinarily a possession 
in fact by one having or claiming a freehold 
interest, which is known as a “seisin in 
deed,” or a right of immediate possession, 
which is known as “seisin in law.“ There 
may be a constructive seisin, the equivalent 
of a seisin in deed. A remainderman, when 
the particular estate is a freehold, is not 
“seised,” within this limited definition of 
the term; for he is not in possession and has 
no right of possession. Jenkins v. Fahey, 
73 N. Y. 355, 362. 


The term “seisin,” in its primitive and 
vulgar acceptation, means the corporeal or 
visible possession. Rickey v. Hillman, 7 N. 
J. Law (2 Halst) 180, 187. 


Legal title or estate imported. 


“Seisin” means, ex vi termini, the whole 
legal title, and nothing short of it will sat- 
isfy. A covenant of seisin is broken if the 
covenantor has not the possession or right of 
possession and the complete legal title, and 
the covenant is broken upon the execution of 
the deed, vesting in the grantee therein an 
immediate cause of action. Allen v. Allen, 
51 N. W. 473, 48 Minn. 462. 


The term “seisin” has always referred 
to a legal title; judgments and executions 
operating on legal estates only. Disborough 
v. Outcalt, 1 N. J. Eq. (Saxt.) 298, 305. 


A husband cannot have curtesy in lands 
of which his wife had only a remainder ex- 
pectant on a prior estate, which did not ter- 
minate during coverture. Todd v. Oviatt, 58 
Conn. 174, 182, 20 Atl 440, 7 L. R. A. 693. 


Transitory seisin. 


Any period of time, however short, 18 
sufficient to constitute seisin as a foundation 
for dower, unless it be a “transitory seisin,” 
as it is called, or a seisin for an instant, as 
where the same act which gives one an es- 
tate conveys it out of him, or where he takes 
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a conveyance in fee and at the same time 
mortgages the land to secure the purchase 
money in whole or in part to the grantor or 
some other person, in which case such transi- 
tory seisin does not constitute seisin within 
the meaning of the law of dower. Griggs v. 
Smith, 12 N. J. Law (7 Halst.) 22, 23. 


SEISIN IN DEED. 


“Seisin in deed” is actual possession. 
Tate v. Jay, 31 Ark. 576, 579. 


“Seisin in deed” signifies actual posses- 
sion of the freehold. Jenkins v. Fahey (N. 
Y.) 11 Hun, 351, 353. 


“Seisin in deed” is sometimes called “ac- 
tual seisin” or “seisin in fact,” and it exists 
where a person is in the actual possession of 
a freehold estate in lands or corporeal tene- 
ments. Vanderheyden v. Crandall (N. T.) 2 
Denio, 9, 21. 


If the grantor is in the exclusive posses- 
sion of the land at the time of the convey- 
ance, claiming a fee adverse to the owner, 
although he was in by his own disseisin, his 
covenant of seisin is not broken until the 
purchaser or those claiming under him are 
evicted by title paramount. He has a seisin 
in deed, as contradistinguished from a seisin 
in law, sufficient to protect him from liabil- 
ity under his covenant so long as those 
claiming under him may continue so seised. 
Backus’ Adm'rs v. McCoy, 8 Ohio (3 Ham.) 
211, 221, 17 Am. Dec. 585. 


SEISIN IN FACT. 


“To constitute seisin in fact there must 
be an actual possession of the land.“ Sav- 
age v. Savage, 23 Pac. 890, 891, 19 Or. 112, 
20 Am. St. Rep. 795. 


“Seisin in fact” is actual seisin, and 
means possession of the freehold by the pedis 
positio of one’s self or one’s tenant or agent, 
or by construction of law, as in the case of 
a commonwealth’s grant, a conveyance un- 
der the statute of uses, or, doubtless, of 
grants or devises, where there is no actual 
adverse occupancy. Seim v. O’Grady, 24 8. 
E. 994, 995, 42 W. Va. 77. 


SEISIN IN FEE. 


In order that a man may become tenant 
by the curtesy, his wife must have been 
seised of the land in fee or in tail. This 
seisin means a seisin in deed, and not a 
seisin in law, and therefore a man shall not 
be tenant by the curtesy of a bare right, tt 
tle, or use, or of a reversion or remainder ex- 
pectant upon an estate of freehold, unless 
the particular estate be determined or ended 
during the coverture. Stoddard v. Gibbs (U. 
S.) 23 Fed. Cas. 126, 128. 


SEISIN IN LAW 


SEISIN IN LAW. 


“Seisin in law” is the right to immediate 
possession. Tate v. Jay, 31 Ark. 576, 579. 


“Seisin in law” is a right to the imme- 
diate possession of land according to the 
nature of the estate. In ejectment plaintiff 
claimed as heir of the reversioner, who died 
before the termination of the particular es- 
tate on which the reversion depended, and 
defendant, as the surviving husband of the 
deceased reversioner, claimed the right to 
curtesy in the reversion; but it was held 
that defendant was not entitled to curtesy, 
as his deceased wife was not seised of the 
reversion either in fact or in law during 
coverture, and therefore the fee vested in 
plaintiff on the termination of the particular 
estate. Martin v. Trail, 142 Mo. 85, 95, 43 
S. W. 655. 


“Seisin in law“ signifies a legal right to 
the possession of a freehold. Jenkins v. 
Fahey (N. Y.) 11 Hun, 351, 353. 


The old doctrine of corporeal investiture 
has no force now, and a deed is a seisin in 
law. Watkins v. Nugen, 45 S. E. 262, 263, 
118 Ga. 372. 


In order to constitute a seisin in law 
there must be a right of immediate posses- 
sion according to the nature of the interest, 
whether corporeal or incorporeal. Savage v. 
Savage, 23 Pac. 890, 891, 19 Or. 112, 20 Am. 
St. Rep. 795. 


Seisin in law occurs where the law casts 
the freehold on a person. He has, before 
exercising any act of ownership over it, what 
is called a “seisin in law.” Thus an heir, 
before entry, has but a seisin in law of lands 
which descend to him. Vanderheyden v. 
Crandall (N. Y.) 2 Denio, 9, 21. 


“Seisin in law” is a right to the posses- 
sion of the freehold, where there is no ad- 
verse occupancy thereof. Carpenter v. Gar- 
rett, 75 Va. 129, 135. Seisin in law exists in 
the heir after descent of lands upon him be- 
fore actual entry by himself or his tenant. 
By virtue of a decree of confirmation of a 
judicial sale of vacant and unoccupied lots or 
lands the purchaser has, by construction of 
law, such possession as amounts to such sei- 
sin in fact as will entitle the husband of 
such purchaser to curtesy in such lots or 
land. Seim v. O'Grady, 24 S. Ð. 994, 995, 42 
W. Va. 77. 


SEIZED. 


The addition of the word “seized” in an 
indictment for robbery, charging that de- 
fendant feloniously did seize, take, and carry 
away, etc., is a peculiarly appropriate sub- 
stitute in an indictment for this offense for 
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of the words in the idea “feloniously take 
and carry away.” State v. Brown, 18 S. E. 
51, 52, 113 N. C. 645. 


SEIZED IN EXECUTION. 


Laws 1878, c. 608, § 4, provides that a 
judgment from another county than that in 
which land of the judgment debtor lay 
should be a lien on such land from the time 
the same was seized in execution. Held, that 
“seized in execution” meant rendered liable 
for the satisfaction of the execution by a 
valid levy; but it is not necessary that the 
ofticer make any actual seizure or take actual 
possession of the land. Morgan v. Kinrey, 
38 Ohio St. 610, 614. 


SEIZING IN TRANSITU. 


“Seizing in transitu” is the exercise of a 
qualified right over the property of another, 
and exists only where the party entitled to 
exercise it has possession of the property. It 
is founded upon equitable principles. It can- 
not take place between vendor and vendee, 
where the property is paid for, or between 
consignor and consignee, where the property 
is sent to the consignee as factor merely, and 
not in the way of sale as already paid for, 
because in that case the property cannot be 
considered as subject in any degree to the 
control of the factor, or the factor as having 
any property in or right to the same until 
it comes into his actual possession. Slater 
v. Gaillard (S. C.) 3 Brev. 115, 129. 


SEIZURE. 


See “Constructive Seizure.” 

For violation of law as civil action or 
proceeding, see “Civil Action—Case— 
Suit—Ete.” 


The legal definition of the word sei- 
zure” is the taking possession of property 
by an officer. Carey v. German American 
Ins. Co., 54 N. W. 18, 20, 84 Wis. 80, 20 L. 
R. A. 267, 36 Am. St. Rep. 907. 


“Seizure” is the act of taking possession 
of property of a person condemned by the 
judgment of a competent tribunal to pay a 
certain sum of money, by a sheriff or other 
officer lawfully authorized thereto by virtue 
of an execution, for the purpose of having 
such property sold according to law and to 
satisfy the Judgment. Goubeau v. New Or- 
leans & N. R. Co. (La.) 6 Rob. 345, 348. 


“Seizure,” as applied to a levy by a sher- 
iff, means that he must make his levy in 
view of the goods, but he need not carry 


551. away. Appeal of Jaffray, 101 Pa. 583, 
591. 


The word “seizure,” in a statute provid- 


the word steal,“ which is a mere repetition | ing that one who, without lawful authority, 


SEIZURE 


seizes, inveigles, or kidnaps another, with 
intent to cause her to be securely confined or 
imprisoned in the state, or to be sent out 
of the state, etc., or detained against her 
will, is guilty of kidnapping, ordinarily em- 
ploys actual force. People v. De Leon, 16 N. 
E. 46, 47, 109 N. Y. 226, 4 Am. St. Rep. 444. 


To seize is to take hold of suddenly and 
forcibly; to take possession of by force. In 
law “seizure” is the act of taking possession 
by virtue of an execution or legal authority. 
Bouv. Law Dict. And a seizure by a mar- 
shal for a penalty is as much a seizure, both 
in the ordinary meaning of the word and in 
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he levied the writ, is not sufficient to confer 
any right on the creditor. Goubeau v. New 
Orleans & N. R. Co. (La.) 6 Rob. 345, 348 (cit- 
ed in Simpson v. Allain [La.] 7 Rob. 504). 


To constitute a seizure, within the fed- 
eral laws authorizing a seizure of vessels en- 
gaged in the slave trade, there must be an 
open, visible possession claimed and authori- 
ty exercised under such seizure. The par- 
ties must understand that they are dispos- 
sessed, and that they are no longer at liberty 
to exercise any dominion on board of the 
ship. It is true that a superior physical 
force 1s not necessary to be employed, if 


its legal sense, as a seizure by a revenue there is a voluntary acquiescence in the sel- 
officer for the purpose of forfeiture. The , zure and dispossession. If the party, on no- 
word “seizure,” used in Act Feb. 8, 1881, | tice, agrees to submit, and actually submits, 
providing that no vessel shall be subject to to the command and control of the seizing 


seizure by force of the provisions of Rev. St. 
tit. 34, unless the owner or master was a 
consenting party to the illegal act, embraces 
seizures by the marshal, and the legal process 
for the enforcement of a penalty, pursuant 
to Rev. St. § 3088 [U. S. Comp. St. 1901, p. 
2016], authorizing seizures of vessels sub- 
ject to a penalty for violation of the revenue 
laws. The Saratoga (U. S.) 9 Fed. 322, 326. 


A seizure is an assertion of title in the 
government, and the subsequent proceedings 
ia court are proceedings to try the title so 
asserted. The Missouri (U. S.) 17 Fed. Cas. 
479, 481. 


Capture distinguished. 
See “Capture.” 


Taking possession required. 


In order to make a valid seizure of tan- 
gible property, it is necessary that the sher- 
iff should take the property levied upon into 
actual possession. A sale under a fl. fa. of a 
promissory note, never in the actual posses- 
sion of a sheriff, therefore, confers no title 
on the purchaser. Fluker v. Bullard, 2. La. 
Ann. 338. 


“Seizure,” as used in Act Cong. July 17, 
1862, contemplating the seizure of property 
and forfeiture to the government, meant the 
taking of a thing into possession, the manner 
of which, whether actual or constructive, de- 
pended on the nature of the thing seized. As 
applied to subjects capable of manual deliv- 
ery, the term means caption; the physical 
taking into custody. Pelham v. Rose, 76 
U. S. (9 Wall.) 103, 106, 19 L. Ed. 602. 


In order to make a legal and valid sei- 
zure“ of tangible property from which the 
seizing creditor may acquire a privilege on 


the thing seized, a sheriff should take the 


object seized into his possession; and the 
mere levying of an execution on property 
found in the hands of a debtor or of a third 
person, without showing that the sherif took 
it into his actual possession, at least when 


officer, that is sufficient; for in such cases, as 
in cases of captures jure belli, a voluntary 
surrender of authority and an agreement to 
obey the captor supplies the place of actual 
force. The Josefa Segunda, 23 U. S. (10 
Wheat.) 312, 326, 6 L. Ed. 329. 


In marine insurance. 


The word “seizure,” in a policy of in- 
surance, stipulating that the assurer “shal! 
not be liable for any charges, damages, or 
loss which may arise in consequence of sei- 
zure or detention for or on account of illicit 
trade, or trade in articles contraband of war.“ 
does not except every seizure, but only such 
as are made for and on account of a par- 
ticular trade. A seizure or detention which 
is a mere act of lawless violence, wholly 
unconnected with any illicit or contraband 
trade, is not within the terms or spirit of the 
exception; and as little is a seizure or de- 
tention not bona fide made upon a just sus- 
Picion of illicit or contraband trade, but the 
latter used as a mere pretext or color for an 
act of lawless violence. To bring a case, 
then, within the exception, the seizure or 
detention must be bona fide and upon a rea- 
sonable ground. If there has not been an 
actual illicit or contraband trade, there must 
at least be a well-founded suspicion of it, 
and a probable cause to impute guilt and jus- 
tify further proceedings and inquiries. Car- 
rington v. Merchants’ Ins. Co., 33 U. S. (8 
Pet.) 495, 516, 8 L. Ed. 1021. 


The word “seizure,” in a policy issued in 
1809, insuring a vessel against all risks, ex- 
cept seizure in port,” must be understood to 
mean any arbitrary seizure not foreseen by 
the parties, but which it was apprehended 
might grow out of the then disturbed and 
extraordinary state of things in Europe, for 
which the defendants were not willing to be- 
come answerable. Barney v. Maryland Ins. 


Co. Mad.) 5 Har. & J. 139, 141. 


“Seizure,” in a contract of insurance of 


a vessel, in a warranty against seizure, is 


always to be understood in a restricted and 


SEIZURE AND SALE 


limited sense, as signifying only the taking 
of a ship by the act of government or other 
public authority for a violation of the laws 
of trade, or of some rule or regulation insti- 
tuted as a matter of municipal police, or in 
consequence of a state of war, and does not 
include a mutinous taking possession of the 
vessel by the mariners. Greene v. Pacific 
Mut. Ins. Co., 91 Mass. (9 Allen) 217, 222. 


SEIZURE AND SALE. 
See “Writ of Seizure and Sale.” 


SELECT—SELECTION. 


See “To be Selected.” 


The word “select,” when used by a city 
mayor in appointing a person to an office, is 
equivalent to the word “appoint.” People 
v. Fitzsimmons, 68 N. X. 514, 519. 


“Selected,” as used in the caption of an 
indictment, which states that the grand ju- 
rors were selected, etc., is synonymous with 
„chosen.“ Kruger v. State, 1 Neb. 365, 369. 


In Sess. Laws 1896, p. 213, § 11, pro- 
viding that, if the debtor be the head of a 
family, there shall be a further exemption of 
a homestead, to be selected by the judgment 
debtor, “selected” is used in the sense of 
designation, appropriation, or choice. Kim- 
ball v. Salisbury, 56 Pac. 973, 975, 19 Utah, 
161. l 


The use of the phrase “selected by the 
owner,” in the Constitution, giving a bome- 
stead to a debtor, to be selected by the 
owner thereof,” shows that the debtor was 
not to be endowed with the house and lot 
on which he resided, but that he was to have 
a homestead upon any lands or town lots 
owned by him, wherever he might select it, 
and, after the selection has been made, occu- 
pancy is necessary to give it the character of 
a homestead. Norris v. Kidd, 28 Ark. 485, 
491. 


Alternative implied. 


“Selection” or “choice” means the pow- 
er to determine between two or more. No se- 
lection or choice can be made when there 
is no alternative. People v. Mosher, 61 N. Y. 
Supp. 452, 454, 45 App. Div. 68. 


The word “select” means to pick out 
or take from among a number. There can be 
no selection where there is nothing left. 
One may take the whole, but he cannot se- 
lect the whole. So that an exemption law, 
providing an exemption of a certain amount, 
to be selected by the debtor, no express se- 
lection is necessary when the whole of his 
vroperty only amounts to such sum. Cole v. 
Green, 21 III. (11 Peck) 104, 105. 
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The term select and set apart,“ as used 
in Acts 1820, e. 11, providing that it shall be 
lawful for each individual against whom an 
execution may issue to select and set apart 
one farm horse and cow, etc., means the 
taking of one or more articles from other 
articles of a like character; but, where the 
party owned but one farm horse, it would be 
absurd to make the right of the defendant 
in the execution depend on his declaration 
to the officer that he claimed the benefit of 
the law. State v. Haggard, 20 Tenn. (1 
Humph.) 390, 893. 


“Select,” as used in a law authorizing 
commissioners to select land to be condemned 
as a public park, implies choice. To choose 
signifies to take one thing rather than an- 
other. When we select, we choose. It is 
true that other Jands than those designated 
by the commissioners could not have been 
taken, because it would have been in excess 
of the power; yet the commissioners might 
have refused to select. The law conferred 
an authority on them, to be exercised at 
their hazard and without regard to result. 
Cook v. South Park Com’rs, 61 III. 115, 119. 


Homestead. 


The homestead law, exempting the home- 
stead “to be selected” by the owner, does not 
restrict the creation of a homestead only 
when the debtor has property, other than 
that selected, which may be used to satisfy 
his debts. In re Henkel (U. S.) 11 Fed. Cas. 
1124, 1126. 


Jurors. 


The selection by the town clerk of grand 
jurors from the list of names under Gen. 
Laws, c. 227, § 21, providing that the clerk 
shall select grand jurors from the list of 
names in the order in which their names ap- 
pear thereon, amounts practically to a mere 
notification of the requisite number of jurors 
named in the list that their services are re- 
quired; that is to say, he has no power of 
selection, strictly so called, as he must take 
the names in the order in which they appear 
on the list. State v. Fidler, 49 Atl. 100, 101, 
23 R. I. 41. 


In the record in regard to the impaneling 
of the jury, that the jury were drawn, se- 
lected, tried, and sworn in the manner re- 
quired by law,” the word “selected” imports 
that the jurors were freeholders; that is, that 
they were set apart from all other persons 
as required by law, which required them to 
be freeholders, and that legal qualification 
was an element in the act of selection will 
be assumed. Ohio River R. Co. v. Blake, 18 
S. E. 957, 38 W. Va. 718. 


Swamp lands. 


In Act Cong. March 3, 1857, providing 
that the selection of swamp and overflowed 
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lands granted to the several states be, and, losing his own life, or of receiving serious 
is hereby, approved, “selection” applies bodily harm, as renders it necessary to take 
more naturally to the action of the grantee j the life of his assailant to save his own life 
in reporting to the land department the lands or to prevent serious bodily harm. In the 
which it claims, than to the action of the third place, the circumstances must have 
land ofticers in identifying from the feld been such as to have warranted such belief 
notes what are and what are not swamp in the mind of a man of ordinary reason and 
and overflowed lands. Michigan Land & firmness. Fourth, there must have been a 
Lumber Co. v. Rust, 18 Sup. Ct. 208, 212, 168 | necessity to take life, of which necessity the 


U. S. 589, 42 L. Ed. 591. jury are the judges. State v. Symmes, 19 
S. E. 16, 19, 40 S. C. 383. 
SELECTMEN. The essential elements of “self-defense” 


are: (1) The defendant must be free from 
As municipal officers, see “Municipal Of- fault; that is, he must not say or do any- 
ficer.” thing for the purpose of provoking a diff- 
culty, nor must he be disregardful of tbe 
“Selectmen” are independent public of- consequence in this respect of any wrongful 
ficers, whose duties are prescribed by law, word or act. (2) There must be a present 
and not by the municipality which elects | impending peril to life or of great bodily 
them. As such ofticers, they are amenable | harm, either real or so apparent as to create 
to law for their conduct; but they are not | the bona fide belief of an existing necessity. 
agents or servants of the municipality, in (3) There must be no convenient or reason- 
any such sense as to make it liable for their | able mode of escape by retreat, or declining 
defaults in the performance of their statu- the combat. Jackson v. State, 77 Ala. 18, 
tory duties, such as default in the perform- | 25 (citing Storey v. State, 71 Ala. 329; De 
ance of their duties imposed by Laws 1891, Arman v. State, Id. 351; Tesney v. State, 77 
c. 60, 3 16, requiring them to take certain Ala. 33). 


specified steps toward the appraisement and The rule as to self-defense is the same in 


payment of damages for sheep killed by civil and criminal actions. The rule is this: 
1 5 a e v. Town of Weare, 45 Atl. 591, An act otherwise criminal is justifiable when 

daii ° it is done to protect the person committing 
it, or one whom he is bound to protect, from 
imminent personal injury; the act appear- 
ing reasonably necessary to prevent the in- 
jury, and nothing more being done than is 
reasonably necessary. Germolus v. Sausser, 
85 N. W. 946, 947, 83 Minn. 141. 


It is said that the right of self-defense 
may be divided into two general classes, to 
wit: perfect and imperfect right of self-de- 
fense. A perfect right of self-defense can 
only be obtained where the party pleading it 
acted from necessity and was wholly free 
from wrong or blame. If, however, he was 
in the wrong, if he was himself violating or 
in the act of violating the law, but on ac- 

essary Self-Defense”; “Weapon of | count of his own wrong was placed in a sit- 
Self-Defense.” uation wherein it became necessary for him 

Perfect right of self-defense, see “Per-|to defend himself against attack superin- 

fect Right.” duced or created by his own wrong, then the 

: law makes it his right of self-defense, and 

“Self-defense” is defined in 8 Greenl. Ev. regulates it according to the magnitude of 
(14th Ed.) § 116, as follows: Where one is | his own wrong. Such a state of the case 
assaulted in a sudden affray, and in the de- may be said to illustrate and determine what 
fense of his person, where certain and imme- in law would be denominated an imperfect 
diate suffering would be the consequence of right of self-defense. Wallace v. United 
waiting for the assistance of the law, and States, 16 Sup. Ct. 859, 863, 162 U. S. 466, 40 
there was no other probable means of escape, L. Ed. 1039. 
he kilis the assailant.” State v. Turner, 29 


S. C. 34, 44, 6 S. E. 891, 13 Am. St. Rep. 706. Self-defense is the natural and inalien- 
able right of every human being, and is to 


To make out a case of self-defense four | be held sacred and inviolable by any law otf 
things are necessary: First, the party must human or civil institution, and should not 
be without fault in bringing on the difficulty. | be limited or cut off by the doctrine of pro- 
In the second place, he must believe at the | voking a difficulty. Before a defendant can 
time that he is in such immediate danger of | be deprived of his perfect right of self-de- 


The word “selectmen’” means the select- 
men of the town or ward, or the mayor and 
aldermen of the city, to which the subject- 
matter to be acted upon belongs or in which 
it is situate. Pub. St. N. H. 1901, p. 64, c. 
2, $ 28; Id. p. 528, c. 27, $ 2. 


The word “selectmen” shall extend to 
and include the mayor and aldermen of 
cities. V. S. 1894, 19. 


SELF-DEFENSE. 


See “Homicide in Self-Defense”; “Im- 
perfect Right of Self-Defense”; Nec- 
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fense, there must, then, be testimony show- 
ing that he did some act to produce the oc- 
casion and bring on a conflict. The act 
which cuts off self-defense must be a hostile 
one, reasonably culculated to produce the oc- 
casion or bring on the difficulty, and it must 
be so intended by the defendant. McCand- 
less v. State, 57 8. W. 672, 673, 42 Tex. Cr. 
R. 58. 


The plea of self-defense rests upon the 
idea of legal necessity; that is, such a ne- 
cessity as in the eye of the law excuses one 
for so grave an act as the taking of a human 
life. State v. Sullivan, 21 S. E. 4, 8, 43 S. 
C. 205 (citing State v. Wyse, 33 S. C. 582, 12 
S. E. 556). 


Self-defense is a creature of necessity, 
and a killing in self-defense must be a kill- 
ing from necessity, and not from malice and 
with premeditation. De Arman v. State, 77 
Ala. 10, 16. 


In order to excuse a homicide on the 
ground of self-defense, it must clearly ap- 
pear that it was a necessary act, in order to 
avoid destruction or some severe calamity. 
State v. Wells, 1 N. J. Law (Coxe) 424, 425, 1 
Am. Dec. 211. 


“If the individual assaulted be himself 
without fault, and reasonably apprehends 
death or serlous bodily harm to himself, un- 
less he kills the assailant, the killing is jus- 
tifinble.” Reed v. State, 11 Tex. App. 509, 
517, 518, 40 Am. Rep. 795 (citing 1 Bish. Cr. 
Law, § 865). 


In order to render a homicide excusable 
on the ground of self-defense, it is incum- 
bent on the accused to show that he killed his 
adversary through mere necessity in order to 
avoid immediate death; and hence a slight 
blow, not threatening death or great bodily 
harm, does not excuse a homicide. State v. 
‘Tackett, 8 N. C. 210, 218. 


Where defendant, on trial for murder, 
was placed in a position at the time of the 
killing in which his life was imperiled by 
the deceased, and he slew him without hav- 
ing any notice of his official character, and 
the killing was apparently necessary to save 
his own life or to prevent his receiving a 
great bodily injury, the killing of deceased 
was in self-defense; and it is immaterial 
that deceased was legally seeking to arrest 
the defendant, if the defendant had no no- 
tice of the fact, or reasonable grounds to 
know that he was an off.nder. Bruce v. 
State, 57 S. W. 1103, 1104, 68 Ark. 310. 


The law, out of tenderness for human 
life and frailties of human nature, will not 
permit the taking of it to repel a mere tres- 
pass, or even to save life, where the assault 
is provoked; but a true man, who is with- 
out fault. is not obliged to fly from an as- 
sailant, who by violence or surprise mali- 
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ciously seeks to take his life or do him enor- 
mous bodily harm. Kirk v. Territory, 60 
Pac. 797, 805, 10 Okl. 46 (citing Erwin v. 
State, 29 Ohio St. 186, 193, 199, 23 Am. Rep. 
733, approved in Beard v. United States, 158 
U. S. 550, 15 Sup. Ct. 962, 39 L. Ed. 1086). 


Apprehension of danger. 


“Self-defense” does not depend upon the 
slayer’s correct apprehension of apparent 
Ganger. A deceased party may, under such 
circumstances, draw an unloaded pistol. 
The accused, believing his life in danger, 
shoots and kills. Yet, as a matter of fact, 
he may have been in no danger, for the pis- 
tol was unloaded. If defendant believed, 
under such circumstances, that his life was 
in danger, or the appearances were such to 
him, he would have the right to shoot. 
whether his apprehension was correct or not, 
and be justified under the law of self-de- 
fense. Lankster v. State, 59 S. W. 888, 889, 
42 Tex. Cr. R. 360. 


| 
Before one can justify the taking of life 
in self-defense he must show that there were 
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reasonable grounds for believing that he was 
in great peril, and that the killing was nec- 
essary for his escape from the peril, and that 
no other safe means of escape was open to 
him. People v. Constantino, 47 N. E. 37, 39, 
153 N. Y. 24. 


Self-defense “is simply the resistance of 
force, or seriously threatened force, actually 
impending or reasonably apparent, by force 
sufficient to repel the actual or apparent dan- 
ger, and no more.” Springfield v. State, 11 
South. 250, 253, 96 Ala. 81, 38 Am. St. Rep. 

| 85. 


The doctrine of self-defense may be 
thus defined: Where a person, being with- 
out fault and in a place where he bas a 
right to be so far as his assailant is concern- 
ed, is violently assaulted, he may, without 
retreating, repel force by force; and he need 
not believe that his safety requires him to 
kill his adversary, in order to give him 
right to make use of force for that purpose. 
When, from the acts of his assailant, he be- 
lieves, and has reasonable ground to believe, 
that he is in danger of losing his life or 
receiving great bodily harm from his ad- 
versary, the right to defend himself from 
such danger or apprehended danger may be 
exercised by him, and he may use it to any 
extent which is reasonably necessary; and 
if his assailant is killed as a result from the 
reasonable defense of himself he is excusa- 
ble. Smith v. State, 41 N. E. 595, 597, 142 
Ind, 288. 


“When a man has a reasonable expecta- 
tion or fear of death or serious bodily harm 
from an unlawful attack made upon him, 
he may kill upon the very spur of the mo- 
ment, and the law will justify the homicide, 
without requiring him to show that by ad- 
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ditional care the killing could not have been 
avoided with safety to himself.” Jordan v. 
State, 11 Tex. App. 435, 439, 449. 


In all cases of self-defense it must ap- 
pear reasonable by the act, or by words 
coupled with the act, that it was the pur- 
pose and intention of the person against 
whose acts it is pleaded to commit some of- 
fense, and the right of self-defense must 
have been exercised while the person in- 
jured was in the act of committing the of- 
fense, or after some act done by him show- 
ing evidently an intention to commit such 
offense. If the right of self-defense is claim- 
ed against an attack upon the person of an 
individual, or in protection of his property, 
it must appear that all other means were 
resorted to for prevention of the injury, and 
the party acting on his defense must show 
that the other was in the very act of mak- 
ing such unlawful and violent attack. The 
action of the party claimed to have been 
defended against must be such as produced 
a reasonable expectation that such party 
was about to inflict an injury. A party is 
allowed to act, and to act promptly, upon his 
apprehensions and expectations, but only so 
when he can show from the acts, words, 
and conduct of the other party that his ex- 
pectations and apprehensions are reasonable. 
May v. State, 6 Tex. App. 191, 192. 


„Self-defense“ or killing another in de- 
fense of one’s own person, is, mostly, where 
one is suddenly assailed by another without 
any fault on his part, and under such cir- 
cumstances as to give him just and reason- 
able ground to believe that he is in danger 
of losing his life or suffering some great bod- 
ily harm, or, as oftentimes expressed, to 
indicate the degree of such harm “enormous 
bodily harm.” State v. Walker (Del.) 33 
Atl. 227, 228, 9 Houst. 464. 


If one is in danger of great bodily harm 
from another, or thinks himself so, and kills 
such other, it will be a killing in self-de- 
fense. Grainger v. State, 13 Tenn. (5 Yerg.) 
459, 462, 26 Am. Dec. 278. 


In order to make out a case of self- 
defense, defendant must show that he was 
without fault in bringing about the necessity 
for the killing; that he believed himself in 
such imminent danger of losing his own life, 
or of sustaining serious bodily harm, that 
there was necessity for him to take life in 
order to avoid the injury; and that the 
facts and circumstances surrounding defend- 
ant were such as to justify a man of or- 
dinary discretion and reason, situated as 
defendant was at the time, in concluding 
that bis life was in danger. State v. Hutto, 
45 S. E. 13, 14, 66 S. O. 449. 


The right of self-defense is based on 
the broad ground of necessity, which is evi- 
denced by a real or apparent exhibition of 
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force, superinducing a reasonable apprehen- 
sion of imminent danger, which justifies 
the use of force to repel force; but without 
such necessity the right to resort thereto 
does not exist. State v. McCann (Or.) 72 
Pac. 137, 139, 48 Or. 155 (citing State v. 
Moray, 25 Or. 241, 35 Pac. 655, 36 Pac. 573). 


Under the statute, to constitute self- 
defense, the killing must take place while 
the person killed was in the act of commit- 
ting the offense, or after some act done by 
him showing evidently an intent to commit 
such offense. Of course, the latter por- 
tion of this clause does not mean that one 
may kill his assailant after some act done 
by him showing an intent to kill, and after 
all danger has ceased; but it does mean that 
he can act so long as from his standpoint 
the danger is imminent, though the act 
which demonstrates that imminency has 
transpired. Orta v. State, 71 S. W. 755, 44 
Tex. Cr. R. 393. 


Duty to retreat. 


A man may defend himself by taking 
the life of his assailant, if necessary to pre- 
serve his own life, and is justified in so do- 
ing, and he may defend himself, if he is 
attacked, against serious bodily injury, and, 
when attacked, he is not bound to retreat, 
but may stand and defend himself. Har- 
ris v. State, 8 Tex. App. 90, 110. 


If an assault is made upon a man with 
an attempt to commit a felony upon him, he 
may resist, so far as it is necessary to re- 
sist, the assailant, even if he must take the 
assallant's life. But this has a limitation. 
If he can resist the assault, and free himself, 
without taking life, and kills the assailant 
without necessity, he is not excusable. If 
mere heat of blood impels him to take life in 
such case, he is guilty of manslaughter. ‘To 
reduce homicide in self-defense to excusable 
homicide, it must be shown that the slayer 
was closely pressed by the other party, and 
retreated as far as he conveniently or safe- 
ly could, in good faith, with the honest in- 
tent to avoid the violence of the assarit. 
Where one, without fault himself, is attack- 
ed by another, in such a manner or under 
such circumstances as to furnish reasonable 
grounds for apprehending a design to take 
away his life, or to do him some great bod- 
ily harm, and there is reasonable ground 
for believing the danger imminent that such 
design will be accomplished, and the per- 
son assaulted has reasonable ground to be- 
lieve, and does believe, such danger is im- 
minent, he may act upon such appearances, 
and, without retreating, kill his assailant, 
if he has reasonable grounds to believe, and 
does believe, that such killing is necessary 
in order to avoid the apparent danger; and 
the killing under such circumstances is ex- 
cusable, although it may afterwards turr 
out that the appearances were false, and 
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that there was in fact neither design to do 
him some serious injury, nor danger that 
it would be done. But of all this the jury 
must judge, from all the evidence and cir- 
cumstances of the case. State v. Zeigler, 
21 8. . 763, 767, 40 W. Va. 593. 


Gantt’s Dig. § 1825, stating what con- 
stitutes self-defense, said: “It must appear 
that the danger was so urgent and pressing 
that, in order to save his own life or to 
prevent his receiving great bodily injury, 
the killing of the other was necessary; and 
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by reason of insanity, takes his own life; 
the theory being, apparently, that during the 
insane condition he is not himself. Con- 
necticut Mut. Life Ins. Co. v. Akens, 14 S ip. 
Ct. 155, 157, 150 U. S. 468, 37 L. Ed. 1148. 


“ ‘Self-destruction,’ ‘suicide,’ and ‘death 
by his own hand’ are synonymous terms, and 
are defined to be the voluntary destruction 
of one’s self. The involuntary destruction 
of onc’s self is not self-destruction. Self-de- 
struction by a fellow being bereft of reason 
can with no more propriety be ascribed to 


it must appear, also, that the person killed his own hand than to the deadly instrument 


was the assailant, or that the slayer had 
really and in good faith endeavored to de- 
cline any further contest before the mortal 
injury was given.” It is thus seen that a 
necessity for taking the life of another is 
the controlling circumstance which justifies 
or excuses the act, and before resorting to 
such extremity the party must employ all 
means within his power, consistent with his 


necessity. Levells v. State, 32 Ark. 585, 
390. 


The doctrine of retreat is a part of the 
law of self-defense. Self-defense is one of 
the rights which the law of necessity gives 
to a man. It is founded and based on ne- 
cessity—on the inability of the executive 


that may have been used for the purpose, 
and whether it was by drowning, poisoning, 
or hanging, or in any other manner, was no 
more his act, in the sense of the law, than 
if he had been impelled by irresistible physi- 
cal power.” Thus, an exception in a life 
policy releasing the insurer from liability 


in case the insured comes to his death by 
' self-destruction, 
safety, to avoid the danger and avert such 


does not include self-de- 
struction while the insured is insane. New 
Home Life Ass’n of Illinois v. Hagler, 29 Ill. 


App. 437, 439. 


The words, “self-destruction, felonious 
or otherwise,” in a life policy conditioned 
that the insurer shall not be Hable if in- 
sured died by self-destruction, felonious or 
otherwise, has the same meaning as “self- 


machinery of the law to be always with the destruction, sane or insane,” and relieves 
citizen to protect him from the aggression | the insurer from liability, although insured 


of others. Self-defense is a legal right, and , 
not an excuse for a homicide, and can be 
exercised only where he who employs it is 
himself in the right at the time or the mo- 
ment of its use. Hays v. Territory (Okl.) 52 
Pac. 950, 952. 


Defense of father by son. 


The defense of a father by his son, or 
the assistance of the father by the son in 
his self-defense, technically is “self-defense,” 
and is treated as self-defense, and called 
self-defense by the law writers. State v. 
Prater, 43 S. E. 230, 240, 52 W. Va. 132 (cit- 
ing Whart. Cr. Law, 1024; 4 Bl. Comm. 186). 


SELF-DESTRUCTION. 


A provision in a policy of life insurance 
that “self-destruction” is a risk not assum- 
ed by the company under the contract means 
suicide, and does not include accidental self- 
killing. Union Mut. Life Ins. Co. v. Payne 
(U. S.) 105 Fed. 172, 178, 45 C. C. A. 193. 


“Self destruction,” as used in a life poli- 
cy providing that self-destruction of the as- 
sured in any form shall avoid the policy, is 
not a more comprehensive term than ‘“sui- 
cide,” so as to include an insane Killing of 
one’s self, but all the terms, dying by his 
own hand,” self-killing.“ ‘‘self-slaughter,” 
“suicide,” and “self-destruction” are synon- 
ymous, and cannot be imputed to one who, 


takes his life while insane. Riley v. Hart- 
ford Life & Annuity Ins. Co. (U. 8.) 25 Fed. 
815, 316. 


The words. “self-destruction, sane or in- 
gane,” as used in a provision of a life in- 
surance policy to the effect that self-destruc- 
tion, sane or insane, is a risk not assumed, 
must be given effect in accordance with its 
plain meaning; and there can be no recov- 
ery under such policy where the insured took 
his own life other than accidentally, what- 
ever may have been his mental condition. 
Clarke v. Equitable Life Assur. Soc. (U. S.) 
118 Fed. 374, 378, 55 C. O. A. 200. 


SELF-EXECUTING. 


A statutory provision is said to be self- 
executing “when it merely. enacts principles, 
and without laying down rules by means of 
which these principles may be given the 
force of law.“ Reeves v. Anderson, 42 Pac. 
625, 627, 13 Wash. 17. E 


SELF-GOVERNMENT. 


“Self-government” means everything for 
the people and by the people, considered as 
the totality of organic institutions, constant- 
ly evolving in their character as all organic 
life is; but not a dictatorial multitude. Dic- 
tating is the rule of the army, not of liberty; 
it is the destruction of individuality. People 


SELF-INFLICTED INJURIES 


v. Hurlbut, 24 Mich.. 44, 98, 99, 9 Am. Rep. 
103 (citing Lieber, Civil Liberty and Self- 
Government, c. 21). 


SELF-INFLICTED INJURIES. 


“Self-inflicted injuries,’ as used in an 
accident policy providing that the insurer 
shall not be liable to the insured for self- 
inflicted injuries means injuries which are 
self-inflicted by the insured when he is capa- 
ble of rational voluntary action, and not 
when he is insane. Crandal v. Accident Ins. 
Co, of North America (U. S.) 27 Fed. 40, 44; 
Accident Ins. Co. v. Crandal, 7 Sup. Ct. 685, 
687, 120 U. S. 527, 30 L. Ed. 740; Bacon v. 
United States Mut. Acc. Ass'n (N. T.) 44 
Hun, 599, 604. 


SELF-SERVING. 


Self-serving statements are usually made 
after the main fact has transpired; but this 
alone will not cause their rejection as not 
forming a part of the res gestz if such state- 
ments are so connected with the main act 
as to elucidate the animus of such act, and 
to show that such statements were the actual 
concomitants or emanations of such main 
and controverted act. State v. Lockett, 68 
S. W. 563, 565, 168 Mo. 480. 


SELL. 


See “Agreement to Sell or Convey”; 
“Grant, Bargain, and Sell.” 

See, also, Sale.“ 

As authority to pledge, see Buy.“ 


To sell a thing is to part with the own- 
ership thereof to the buyer for a compensa- 
tion. State v. Peo (Del.) 42 Atl. 622, 623, 1 
Pennewill, 525. 


“Ordinarily, power to sell implies the 
ownership of the goods on the part of the 
person by whom they are sold or offered for 
sale. There are some exceptions, however, 
as in the case of a commission merchant, 
who is expressly authorized to sell personal 
property left with him or consigned to him 
for sale.“ White v. Commonwealth, 78 Va. 
484, 485. 


The words “sell and convey” in a deed 
give rise to no implied warranty. Dorsey v. 
Jackman (Pa.) 1 Serg. & R. 42, 50, 7 Am. 
Dec. 611. 


The term “to sell,“ used in the employ- 
inent of an ordinary real estate broker to 
sell a parcel of land, usually means no more 
than to negotiate a sale by finding a purchas- 
er upon satisfactory terms. Neim v. O'Reil- 
ly, 34 Atl. 1073, 1075, 54 N. J. Eq. 418. 


The authority vested in a real estate 
broker to sell property does not authorize 
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him to conclude and execute a power of sale, 
but simply empowers him to find a purchas- 
er, leaving the terms and conditions of the 
sale subject to negotiation between his prin- 
cipal and such purchaser. York v. Nash, 71 
Pac. 59, 62, 42 Or. 321 (citing Armstrong v. 
Lowe, 76 Cal. 616, 18 Pac. 758; Lindley v. 
Keim, 54 N. J. Eq. 418, 34 Atl. 1073). 


A contract giving a real estate agent 
“authority to sell” land means only authority 
to find a purchaser, whether the authority 
be orally or by written request, and he is 
not authorized to enter into a contract bind- 
ing upon his principal. Carstens v. McRea- 
vy, 25 Pac. 471, 472, 1 Wash. St. 359. 


“Authority to sell land” does not, by 
the force of the term or by its general ac- 
ceptation, give authority to sign the ven- 
dor's name to a contract for its sale. Mor- 
ris v. Ruddy, 20 N. J. Eq. © C. E. Green) 
236, 238. 


A power of attorney to sell any and all 
real estate confers the power to contract 
to sell and to convey or transfer the prop- 
erty sold. Hemstreet v. Burdick, 90 III. 
444, 449. 


Where a will gives the trustees “au- 
thority to sell“ land, it includes authority to 
convey. Hackett v. Hackett, 40 Atl. 434, 
435, 67 N. H. 424. 


An express power to sell does not in- 
clude the power to mortgage, and, where 
land was devised to a widow for her use 
and benefit for life, a mortgage thereon giv- 
en by her to pay for valuable improvements 
made on it for her benefit was an equitable 
incumbrance, notwithstanding that the will 
gave her no express power to mortgage. 
In re Jenks, 43 Atl. 871, 21 R. I. 390. 


A power to sell may include a power to 
mortgage, but only because of some excep- 
tional reason, generally where there is a par- 
ticular charge to which the devise is subject, 
and it is proper to raise money to meet it. 
“A power for trustees to sell will authorize 
a mortgage by them, which is a conditional 
sale, wherever the objects of the trust will 
be answered by a mortgage; as, for instance 
where the trust is to pay debts or raise por- 
tions. But where the trusts declared of the 
purchase money show that the settlor con- 
templates an absolute conversion of the es- 
tate, a mortgage will be an improper execu- 
tion of the power.” Rutherford Land & Im- 
provement Co. v. Sanntrock, 46 Atl. 648, 60 
N. J. Eq. 471 (citing Hill, Trustees, 475). 


The word “sell,” in a will ordering 
testator’s executors to sell, or dispose of 
as they may think best.” the remainder of 
his real estate, is synonymous with the word 
“convey,” and carries with it that intent, for 
land cannot be eſlectually sold without a 
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conveyance. Elle v. Young, 24 N. J. Law 
(4 Zab.) 775, 779. 


As used in Gen. St. c. 54, §§ 2, 3, relating 
to factors and other agents intrusted with 
the possession of merchandise, for the pur- 
pose of sale, and to persons intrusted with 
merchandise having authority to sell or con- 
sign the same, the words “for the purpose 
of sale’ and the words “having authority 
to sell’ mean much the same thing; it 18 
that in the one case the factor or other agent 
is intrusted with the possession of the mer- 
chandise for the purpose of sale by him, so 
that he can himself make a sale and trans- 
fer the title of the merchandise. and in the 
other that the person intrusted with the 
merchandise has, as a person so intrusted, 
authority given him to sell or consign. 
Thacher v. Moors, 134 Mass. 156, 163. 


A corporate power of manufacturing and 
selling lumber does not authorize the cor- 
poration to furnish lumber in the construc- 
tion of buildings for others, and therefore 
the corporation cannot have a mechanic's 
lien for labor so furnished. Dalles Lumber 
& Mfg. Co. v. Wasco Woolen Mfg. Co., 8 
Or. 527, 530. 


“Sells,” as used in Pamph. Acts 1896-97, 
pp. 1089, 1090, providing that every person 
who sells, removes, or otherwise disposes 
of property subject to execution, intending 
to hinder or defraud creditors, may be pun- 
ished by fine, ete., means a divestiture of 
title by the debtor. Builders’ & Painters’ 
Supply Co. v. Lucas, 24 South. 416, 418, 119 
Ala. 202. 


Where the word “sell” is employed in a 
deed, it is not used to designate the quan- 
tity of estute intended to be conveyed, but 
merely for the purpose of passing title to an 
estate described by other words introduced 
for that purpose. Krider v. Lafferty (Pa.) 
1 Whart. 303, 314-316. 


Bargain distinguished. 
See “Bargain.” 


Convey distinguished. 
See “Convey.” 


Give distinguished. 
See “Give.” 


SELL AND CONVEY. 


Deeds containing the language “do here- 
by sell and convey unto,” as well as quit- 
claim, are more than mere quitclaim deeds. 
Sibley v. Bullis, 40 Iowa, 429, 430. 


A statute providing that a certain bank 
is to continue its corporate capacity for three 
years for the sole purpose of collecting the 
debts due the corporation. and to “sell and 
convey the property of the bank,” will be 

7 Wos. & P.—36 
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construed to authorize the bank to transfer 
negotiable paper in the usual manner. Coop- 
er v. Curtis, 30 Me. (17 Shep.) 488, 490. 


A power and direction to an executor 
to sell and convey, contained in the testa- 
tor’s will, includes the idea of conveying the 
title free and clear of dower. Cooper v. 
Cooper, 38 Atl. 198, 200, 56 N. J. Eq. (11 
Dick.) 48. 


A power to sell and convey is prima 
facie a power to sell and convey for money, 
and hence, in the absence of evidence to the 


| contrary, a tenant in common who was so 
| authorized by his co-tenant, but who in bis 


own name agreed to convey, and afterwards 
did convey, a portion of the land in consid- 
eration of the purchaser’s boring an artesian 
well thereon, bound himself only, and not 
his co-tenant. Mora v. Murphy, 23 Pac. 63, 
83 Cal. 12. 


The words “sell and convey,” as used in 
a covenant whereby one covenants to sell 
and convey a lot of land for an agreed price 
to be paid at a time subsequent to the giving 
of the deed, requires the covenantor to ten- 
der a deed of warranty free from all in- 
cumbrances, so as to give the grantee a good 
title. Sibley v. Spring, 12 Me. (3 Fairf.) 460, 
28 Am. Dec. 191. 


The words “sell and convey,” used with 
reference to a conveyance of real estate, 
employed as the operative words in a power 
to convey lands, do not carry authority to 
mortgage or otherwise dispose of the prop- 
erty. Hawxhurst v. Rathgeb, 119 Cal. 531, 
533, 51 Pac. 846, 847, 63 Am. St. Rep. 142. 


SELL AND DISPOSE OF. 


A trust deed authorizing the trustees “to 
sell and dispose of said premises“ leaves 
them to exercise a sound discretion and sell 
the lands as a whole or in parcels, and their 
failure to advertise the land in parcels, will 
not invalidate the sale. Loveland v. Clark, 
18 Pac. 544, 547, 11 Colo. 265. 


A power to sell and dispose of property 
is merely a power to sell, but a power to 
dispose of, without any other qualification, 
extends to a disposal by exchange as well 
as sale, including that by partition, which is 
a species of exchange. In re Carr, 19 Atl. 
145, 146, 16 R. I. 645, 27 Am. St. Rep. 773; 
Phelps v. Harris, 101 U. S. 370, 381, 25 L. 
Ed. 855. 


SELL AND TRANSFER. 


The words “sell and transfer,” in a pow- 
er of attorney to sell, transfer, and release 
certain mortgages, etc., do not confer power 
to pledge them. They are not broader than 
the words “sell and convey,” which, when 
used with reference to a conveyance of real 


SELL, EXCHANGE, ETC. 


estate, and employed as the operative words 
in a power to convey land, do not carry au- 
thority to mortgage or otherwise dispose of 
the property. Hawxhurst v. Rathgeb, 119 
Cal. 531, 533, 51 Pac. 846, 847, 63 Am. St 
Rep. 142. 


SELL, EXCHANGE, AND DISPOSE OF. 


The phrase “sell, dispose of, and ex- 
change,” following a general authority of 
control given to a trustee, was not a restric- 
tion of such authority, but conferred a more 
absolute power and extended the trustee’s 
authority of disposition. But even if the 
clause be regarded as a limitation on the 
trustee’s power, he still has authority to 
incumber the estate by deeds of trust au- 
thorizing the trustee, on the failure to pay 
the money borrowed, to sell the land. It is 
laid down in many cases that a power of sale 
implies a power to mortgage. Faulk v. 
Dashiell, 62 Tex. 642, 649, 50 Am. Rep. 542. 


SELL FOR. 


A lease of a coal mine, by which the 
lessee was to pay a moiety of all such sums 
of money as the coals raised should “sell 
for at the pit’s mouth,” should be construed 
to mean “shall be worth to be sold at the 
pits mouth”; and the lessee was liable to 
pay a moiety of money from the sale of 
coals raised from the mine, but sold else- 
where than at the pit’s mouth. Clifton v. 
Gerrard, 1 Bos. & P. 524, 525. 


SELL TICKETS. 


Acts 1891, c. 290, § 1, providing that it 
shall be unlawful for any person to sell or 
deliver any tickets” issued by any railway 
company unless he is authorized to do so 
as the agent of such company, means selling 
or delivering any tickets as a business, and 
does not mean the sale of a single ticket 
which a person may happen to have and 
cannot use. State v. Ray, 14 S. E. 83, 84, 
109 N. C. 736, 14 L. R. A. 529. 


SELLER. 


A seller is one who disposes of a thing 
in consideration of money. Consumers’ 
Brewing Co. v. City of Norfolk, 43 8. E. 336, 
101 Va. 171. 


“Seller” is the term used in the law of 
sales to designate the person selling the 
goods which are the subject of the sale. 
Eldridge v. Kuehl, 27 Iowa, 160, 173. 


One who receives liquors imported by a 
number of persons who have united in so 
doing, and takes such liquors to his place of 
business, and makes or superintends the di- 
vision among the contributors to the pur- 
chase money, is not a “seller of intoxicating 
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liquors,” within the meaning of statutes pro- 
hibiting the sale thereof. Commonwealth v. 
Smith, 102 Mass. 144, 147. 


SELLING PRICE. 
See “General Selling Price.” 


SELLING RACE. 


A selling race is one in which the owner 
of every horse entered in the race as a con- 
testant places a price on it before the race 
takes place, and, when the race is over, the 
winning horse is sold at auction at not less 
than the price previously fixed. If the price 
is greater than that set by the owner, the 
surplus constitutes a fund for the contest- 
ing owner of one or more of the defeated 
horses. Applegate v. Berry, 8 Ky. Law Rep. 
432, 433. 


SEMIANNUALLY. 


A contract providing for the payment of 
a sum of money described as 5200 per an- 
num, payable semi-annually,” means ordina- 
rily at the expiration of each half year from 
the date of the agreement or from some oth- 
er specified event. Cornell v. Cornell, 96 N. 
Y. 108, 112. 


SEMICOLON. 


Webster defines the office of a “semi- 
colon” as follows: “It is used to distinguish 
the conjunct members of a sentence.” Case 
v. People (N. T.) 14 Hun, 503, 506. 


According to well-established grammat- 
ical rules, a semicolon is a point only used to 
separate parts of a sentence more distinctly 
than a comma. Lambert v. People, 76 N. 
Y. 220, 225, 32 Am. Rep. 293, 6 Abb. N. C. 
181, 188. 


The semicolon and the comma are both 
used for the same purpose in punctuation, 
namely, to divide sentences and parts of sen- 
tences, the only difference being that the 
semicolon makes the division a little more 
prolonged than the comma. Holmes v. Phe- 
nix Ins. Co. (U. S.) 98 Fed. 240, 242, 39 C. 
C. A. 45, 47 L. R. A. 308. 


SEMINARY. 


See “Public Seminary.” 
All seminaries of learning, see All.“ 


A seminary is a place of education, as a 
school, academy, college, or university, where 
persons, especially the young, are instructed 
in the several branches of learning to fit 
them for their future employment; specif- 
ically a school for the education of men for 
the priesthood or ministry. Where land was 


SEMINARY 


conveyed with provision for forfeiture in 
case a seminary should not be maintained 
thereon, the court, in order to prevent the 
forfeiture, construed the term “seminary” 
as including a high-grade school for the high- 
er education of young men and women, in 
which the higher branches of learning were 
taught by a competent corps of teachers to a 
large number of pupils. Maddox v. Adair 
Tex.) 66 S. W. 811, 813. 


As including academies. 


The term “seminary” has not acquired 
any definite or fixed legal meaning, though 
occasionally used in a general way to desig- 
nate institutions for the promotion of learn- 
ing, and as used in 1 Rey. St. p. 388, § 4, 
exempting from taxation every building 
erected for the use of a college, incorporated 
academy, or other seminary of learning, 
means an incorporated academy. Chegaray 
v. City of New York, 13 N. Y. @ Kern.) 220, 
229 (overruling Same v. Jenkins, 5 N. T. [1 
Seld.] 876, 378). 


“Seminary of learning,” as used in Laws 
1883, exempting from taxation every build- 
ing erected for the use of a college, incor- 
porated academy, or other seminary of learn- 
ing, includes academies, and describes insti- 
tutions of learning for either sex of a sim- 
flar character. Young Men’s Christian As- 
sociation v. City of New York, 21 N. E. 86, 87, 
113 N. Y. 187. 


“Seminaries of learning,“ within the 
meaning of a statute exempting from taxa- 
tion all seminaries of learning, includes an 
academy or seminary for the instruction of 
females agreeably to the faith and practice 
of the Roman Catholic Church, and includes 
the lands‘and buildings used exclusively for 
the purpose of the seminary, and dormitories 
and convenient outbuildings used in connec- 
tion therewith. Warde v. City of Manchester, 
56 N. H. 508, 500, 22 Am. Rep. 504. 


As the buildings used. 


A “seminary” is a place of education. 
Like “academy,” the word has two meanings 
—one referring to the institution, and the 
other to the building in which the institution 
performs its function. Seminaries of learn- 
ing, like schoolhouses, are buildings appro- 
priated for use by schools. Town of New 
London v. Colby Academy, 46 Atl. 743, 744, 
69 N. H. 443. 


“Seminary,” as used in a deed conveying 
land to “the board of trustees of the County 
Seminary of R. County, and their successors 
in office, forever, to have and to hold the 
premises, with all the appurtenances, to the 
only proper use, benefit, and behoof of said 
board of trustees for the use of said sem- 
inary forever,“ does not signify an edifice 
or building, but signifies the seminary cor- 
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poration itself. Heaston v. Randolph Coun- 
ty, 20 Ind. 398, 402. 


As a public institution. 


A seminary is such a public institution 
that the public might take charge of and 
operate the same. A seminary is a school; 
an educational institution; so that a dedica- 
tion of a square as “Seminary Square” is a 
dedication to the public. Miami County v. 
Wilgus, 22 Pac. 615, 616, 42 Kan. 457. 


A dedication for seminary purposes is a 
dedication for public school purposes. It is 
such a public institution that the public 
may take charge of and operate the same. 
Board of Education of Kahsas City v. Kan- 
sas City, 63 Pac. 600, 602, 62 Kan. 374. 


“Seminary,” as used in Ky. St. 1883, c. 
92, art. 1, § 3, exempting from taxation “the 
real estate and investments devoted to pub- 
lic schools, seminaries, universities, colleges,” 
etc., Means those institutions which are pub- 
lic, and not private; a seminary being an in- 
stitution of education, a school, academy. col- 
lege, or university, in which young persons 
are instructed in the several branches of 
learning which may qualify them for their 
future employments. City of Henderson v. 
McCullagh, 12 8. W. 932, 933, 89 Ky. 448. 


SEMINARY SQUARE. 


The words “Seminary Square,” written 
upon a block designated in a plat of the town 
filed for the purpose of laying out a town, 
was coustrued to show a dedication of the lot 
to the town for seminary purposes. Miami 
County v. Wilgus, 22 Pac. 615, 616, 42 Kan. 
457. 


SENATE POKER. 


Senate poker is described as a game 
played with cards. The dealer sits on one 
side of the table and the players around in 
front of him. The players put up their 
money in the dealer’s hands, for which he 
issues to the players some ivory or bone 
chips. The dealer then deals to each man 
five cards. Then the players either bet their 
chips or not, according as they are willing 
to venture on their hands. They may dis- 
card and draw more if they see fit. For 
each dollar that is bid on the game, the deal- 
er takes off five per cent. or ten per cent., 
or something like that amount, for the pro- 
prietor of the house. At the end of each 
game the chips are handed in to the dealer, 
who cashes them. No particular table is re- 
quired for the game. It may be played as 
well upon the floor, a bed, a rock, or any 
smooth surface. A dealer in such game, who 
takes no part in the game, but merely re- 
ceives the percentage, is not guilty of exhib- 
iting a gaming bank and table for the pur 


SENATOR 


pose of gaming. Hairston v. State, 30 S. W. 
811, 84 Tex. Cr. R. 346. 


SENATOR. 


See De Facto Senator.“ 


SEND. 


„Send,“ as used in Rev. St. § 3894 [U. 8. 
Comp. St. 1901, p. 2659], providing that no 
letter or circular concerning lotteries shall be 
carried in the mail, and that “any person 
who shall knowingly deposit or send any- 
thing to be conveyed by mail in violation of 
this section shall be punishable,” etc., means 
to knowingly forward, or cause to be for- 
warded, through the mail, as matter to be 
conveyed by it—that is, as mail matter—aft- 
er the prohibited article has been deposited 
in the mail, and does not include the naked 
sending towards or to the post ottice. Unit- 
ed States v. Dauphin (U. S.) 20 Fed. 625, 630. 


“Send,” as used in Act March 29, 1878 
(P. L. 1878, p. 211), prohibiting the sending 
of any indecent letter or communication to 
any female, means the putting of the com- 
munication in the course of transmission by 
the accused with intent that it should reach 
the person to whom it is charged in the in- 
dictment to have been sent, provided that in 
fact it reaches such person. Larison v. State, 
9 Atl. 700, 701, 49 N. J. Law (20 Vroom) 256, 
60 Am. Rep. 606. 


Convey distingnished. 


Act March 29, 1878 (P. L. 1878, p. 221), 
provides that any person who shall send or 
convey to any female, etc., any insulting, in- 
decent, lascivious, or annoying letter or com- 
munication, shall be punished, ete. Held, that 
the words “send or convey,” as used in the 
statute, imported two modes of transmission, 
and hence that an indictment charging con- 
junctively that the defendant did send and 
convey was defective, since the words “send 
and convey” imported a different mode of 
transmission than either of those stated in 
the statute. Larison v. State, 9 Atl. 700, 701, 
49 N. J. Law (20 Vroom) 256, 60 Am. Rep. 
606. 


Mailing. 

A suspended member of a mutual bene- 
fit association, who signed a written state- 
ment on an official form furnished by the as- 
sociation to the effect that he is in good 
health, and deposited the same in a letter 
box, inclosed in an envelope stamped and 
addressed to the clerk of the camp, has 
“sent” such statement to the clerk, within 
the requirement of its by-laws, even though 
the statement did not reach the clerk until 
after the death of the suspended member. 
Sovereign Camp of Woodmen of the World 
v. Grandon, 89 N. W. 448, 449, 64 Neb. 39. 
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Personal taking. 


“Sends,” as used in Rev. St. 1881, § 2162, 
punishing every person who, with intent to 
deprive a resident of the state of his rights 
under its exemption laws, “sends or causes 
to be sent” out of the state any claim against 
a debtor within its jurisdiction, applies to 
one who carries a claim upon his own per- 
son out of the state with intent to deprive 
the debtor of the benefit of the laws. State 
v. Dittmer (Ind.) 22 N. E. 299. 


The leaving of a sealed letter containing 
threats at a gate in a road near J.’s house, 
where it was found, and eventually carried 
to J., was a “sending,” within 4 Geo. IV, e. 
54, 8 3. Regina v. Grimwade, 1 Car. & K. 
592. 


U 


SENILE DEMENTIA. 


Senile dementia is a mental disorder 
usually attacking the faculties of old per- 
sons. McDaniel v. McCoy, 36 N. W. 84, 86, 
U8 Mich. 332. 


Senile dementia is that form of insanity 
in the old, marked by slowness and weak- 
ness, indicating the breaking down of the 
mental powers in advance of bodily decay. 
Hiett v. Shull, 15 S. E. 146, 147, 36 W. Va. 
563. 

Senile dementia is a form of insanity in 
the aged. Pyott v. Pyott, 61 N. E. 88, 89, 
191 Ill. 280. 


SENIOR. 


The word “Senior” is attached to the 
name of a father to distinguish him from a 
son of the same name. It is no part of the 
name. Coit v. Starkweather, 8 Conn. 289, 
293. 


The addition of “Senior” or “Junior” to 


A name is a mere matter of description, and 


forms no part of the name. Thus, there is 
no variance between an indictment charging 
that liquor was illegally given by defendant 
to Robert McNeal, Junior, and proof that it 
was given to Robert McNeal. Allen v. State, 
52 Ind. 486, 488. 


The addition of “Senior” to a name is a 
mere matter of description, and forms no 
part of the name. It is generally used to dis- 
tinguish between a father and a son of the 
same name, who reside at the same place; 
but the addition is useless, and the omission 
thereof furnishes no ground of objection on 
account of variance, where there is any otb- 
er addition or description by which the real 
party intended can be ascertained. Fleet v. 
Youngs (N. Y.) 11 Wend. 522, 524 (citing Peo- 
ple v. Collins [N. I.] 7 Johns. 549; Lepiot v. 
Browne, 1 Salk. 7; Kincaid v. Howe, 10 
Mass. 203). 


SENIOR IN SERVICE 


SENIOR IN SERVICE. 


The “senior deputy sheriff in service,” 
who by St. 1877, c. 200, § 23, is required, in 
case a vacancy occurs in the office of sher- 
iff of any county, to perform all the duties of 
the office, etc., until it is filled in the manner 
required by law, is the deputy sheriff who 
has been longest in the office continuously 
when the vacancy occurs. Advisory Opinion, 
126 Mass. 603. 


SENIOR JUDGE. 


The term “senior judge,” as used in 79 
Ohio Laws, 79, providing for the appoint- 
ment of an assistant prosecuting attorney in 
Lucas county by the senior judge of the court 
of common pleas residing therein, means the 
judge who, at the time the appointment of 
assistant prosecuting attorney is to be made, 
has served the longest under his present 
commission.” State v. Hueston, 4 N. Ð. 471, 
473, 44 Ohio St. 1. 


SENTENCE. 


See “Cumulative Sentence”; “Definitive 
Decree or Sentence”; “Suspension of 
Sentence.” 

Every sentence, see “Every.” 


A “sentence” is defined by grammarians 
to be an assemblage of words so arranged as 
to express an entire proposition. Bourland 
v. Hildreth, 26 Cal. 161, 232. 


The sentence is the final determination 
of a criminal court; the pronouncement by 
the judge of the penalty or punishment as 
the consequence to the defendant of the fact 
of his guilt. Featherstone v. People, 62 N. 
E. 684, 687, 194 III. 325. 


“Sentence,” as the term is used in crim- 
inal law, is the appropriate word to denote 
the action of the court before which the tri- 
al is had, declaring the consequences to the 
convict of the fact thus ascertained. State v. 
Barnes, 4 South. 560, 561, 24 Fla. 153. 


A sentence is the judgment of a court. 
Allen v. Delaware County, 29 Atl. 288, 289, 
161 Pa. 550. 


A sentence is a judgment on conviction 
for crime; and any proceeding that may end 
in a sentence is substantially criminal in its 
nature. State v. Ballard, 29 S. E. 899, 900, 
122 N. C. 1024. 


The word “sentence” means a final de- 
termination by a criminal court or by a 
court of admiralty. Ordinarily this final 
determination fixes the punishment to be im- 
posed on the defendant when the verdict is 
one of “Guilty”; but it may declare the free- 
dom of the defendant from the obligation 
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imposed by his recognizance, and his dis- 
charge therefrom, when the verdict is “Not 
guilty.” Wright v. Donaldson, 27 Atl. 867, 
868, 158 Pa. 88. 


A sentence is the order of the court, 
made in the presence of the defendant and 
entered of record, pronouncing the judgment 
and ordering the same to be carried into exe- 
cution in the manner prescribed by law. 
Pennington v. State, 11 Tex. App. 281, 282 
(citing Mayfield v. State, 40 Tex. 289; Na- 
than v. State, 28 Tex. 326); Steagald v. 
State, 8 S. W. 771, 775, 22 Tex. App. 464; 
Code Crim. Proc. Tex. 1895, art. 832. 


A sentence is a judicial termination of 
a cause agitated between real parties in 
which a real interest has been settled. In 
order to make a sentence there must be a 
real interest, a real argument, a real prose- 
cution, a real defense, and a real decision. 
Conklin v. La Dow, 54 Pac. 218, 222, 33 Or. 
354 (citing Earl of Bandon v. Becher, 3 Clark 
& F. 479, 510). Of all these requisites, not 
one takes place in the case of a fraudulent 
and collusive suit. There is no judge, but 
a person invested with the ensigns of a ju- 
dicial office is misemployed in listening to a 
fictitious case proposed to him; there is no 
party litigating: there is no party defend- 
ant; no real interest brought into question. 
Metropolitan El. R. Co. v. Manhattan El. R. 
Co. (N. X.) 11 Daly, 367, 444, 14 Abb. N. C. 
103, 217. 


As used in Laws 1865-66, pp. 19, 20, $$ 
1, 2, providing that when any person im- 
prisoned in the penitentiary shall have, dur- 
ing the whole time of such imprisonment, be- 
haved according to the rules and regula- 
tions of that institution to the full satis- 
faction of the inspectors, on the expiration 
of three-fourths of the time for which such 
person was sentenced, the inspectors shall 
write and sign a testimony to that effect, 
and present it to the Governor with a recom- 
mendation for pardon, and that the same 
should be done in regard to persons “under 
sentence of imprisonment for life” after hav- 
ing been in prison for 15 years and complied 
with the conditions named, are broad enough 
to cover and include any sentence, whether 
it be considered as resulting from the act of 
the court or that of the executive in com- 
muting a sentence of death to life impris- 
onment. Ex parte Collins, 6 S. W. 345, 94 
Mo. 22. 


The word “sentence,” in Acts 1887 (P. L. 
138), making the county liable for the costs 
of a prosecution on the termination thereof 
by a verdict of a traverse jury and sentence 
of the court, means not a mere judgment in 
favor of the commonwealth, but the imposi- 
tion of a punishment or enforcement of a 
penalty. In the case of an acquittal, no 
punishment can be imposed, for no one has 
been found guilty, and therefore the act 
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must mean a sentence to pay costs. Com- 
monwealth v. Bishoff, 13 Pa. Co. Ct. R. 503, 
504. ö 


Conviction distinguished. 


The ordinary legal meaning of “convic- 
tion,” when used to designate a particular 
stage of a criminal prosecution triable by a 
jury, is the conviction of the accused in 
open court or the verdict returned against 
him by the jury, which ascertains and pub- 
lishes the fact of his guilt, while “judgment” 
or “sentence” is the appropriate term to de- 
note the action of the court before which 
the trial is had, declaring the consequence 
to the convict of the fact thus ascertained. 
People v. Adams, 55 N. W. 461, 95 Mich. 541 
(citing Commonwealth v. Lockwood, 109 
Mass. 323, 12 Am. Rep. 699); State ex rel. 
Butler v. Moise, 18 South. 943, 948, 48 La. 
Ann. 109, 35 L. R. A. 701; State v. Henson, 
50 Atl. 468, 470, 66 N. J. Law, 601; Munk- 
ley v. Hoyt, 60 N. E. 413, 179 Mass. 108. 


The term “sentence” is usually used to 
designate the judgment rendered against the 
defendant in a criminal proceeding, which is 
the act of declaring his punishment. The 
term “conviction” may refer to the judgment 
or sentence of the court, but it ordinarily re- 
fers to the ascertainment of the defendant’s 
guilt. Bugbee v. Boyce, 35 Atl. 330, 331, 68 
Vt. 811. 


SENTIENT BEINGS. . 


The term “sentient beings” is used to 
designate those beings having the faculty 
of sensation, and the power to perceive, rea- 
son, and think. Kelly Brewing Co. v. Parnin, 
41 N. E. 471, 474, 13 Ind. App. 588. 


SEPARABLE CONTROVERSY. 


A separable controversy in a cause, with- 
in the meaning of the United States Stat- 
utes relative to removal of causes, must be 
something more than a mere collateral or in- 
cidental dispute or question of fact or of 
law, and amount to a substantial controversy 
in respect to the relief sought, which can 
be granted or denied according to the rights 
of the parties as they may be ascertained. 
Security Co. v. Pratt (U. S.) 64 Fed. 405, 406. 


In a proceeding to condemn a right of 
way for a railroad over a portion of the right 
of way of another road, which is under a 
lease hnving 90 years to run, in which the 
lessee, lessor, and the original owners of the 
land are joined as defendants, neither the 
lessor nor the owners of the fee bave any 
present interest in the controversy, and they 
are merely nominal parties, whose interests 
are separable from that of the lessee, and 
whose presence will not deprive the lessee 
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of the right of removal. Seaboard Air Line 
Ry. v. North Carolina R. Co. (U. 8.) 123 Fed 
629, 630. 


SEPARALITER. 


In England the practice has prevailed— 
subject, however, to the discretionary power 
of the court to direct the indictment to be 
quashed—to indict a number of persons for 
several offenses of the same nature; but 
there it must be laid “‘separaliter,” or other- 
wise the indictment thus framed will be 
quashed. The word “separaliter’ is held to 
make an indictment drawn in this manner 
tantamount to several indictments. State v. 
Edwards, 60 Mo. 490, 491, 492 (citing Rex v. 
Kingston, 8 East, 41). 


SEPARATE. 


See “Sole and Separate Business.” 


To separate is to disunite, to divide, to 
disconnect, to sever. Meisser v. Thompson, 9 
Il. App. (9 Bradw.) 368, 370. 


The words “joint and general” import 
unity, as distinguished from the word “sep- 
arate,” which implies division and distribu- 
tion. Merrill v. Pepperdine, 36 N. E. 921, 
922, 9 Ind. App. 416. 


“Separate,” as used in a statute relating 
to separate sales on foreclosure of mort- 
gages, means separate or different; not the 
same. Larzelere v. Starkweather, 38 Mich. 
96, 104 (cited in Wolf v. Holton, 75 N. W. 
762, 117 Mich. 321). 


Pen. Code, art. 567, making homicide 
justifiable by a husband on one taken in the 
act of adultery with his wife, and before 
the parties to the act of adultery have sep- 
arated,” meant while they were still to- 
gether in the company of each other, and not 
necessarily while they were in the act. Price 
v. State, 18 Tex. App. 474, 484, 51 Am. Rep. 
322, 


SEPARATE BRANCH OR DEPART- 
MENT. 


An engineer in charge of a locomotive 
on one train of cars of a railroad company is 
in a branch or department of its service 
separate from that of a brakeman on anoth- 
er train of the same company, within the 
meaning of the terms “separate branch or 
department,” as used in Act April 2, 1890, 
providing that every employé in any sepa- 
rate branch or department having charge or 
control of other employés, etc., shall be held 
to be the superior, and not the fellow serv- 
ant, of such employés. Cincinnati, H. & D. 
R. Co. v. Margrat, 37 N. E. 11, 14, 51 Obio 
St. 130. Within the meaning of such prori- 
sion, as construed by the Supreme Court of 
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Ohio, two switch crews handling different 
trains in the same yard are engaged in sep- 
arate branches or departments of the serv- 
ice. Erie R. Co. v. Kane (U. S.) 118 Fed. 
223, 226, 55 C. C. A. 129. i 


SEPARATE BUSINESS. 


An agreement between a farmer and his 
wife that she should have for her own the 
proceeds of dairy and poultry products sold, 
under which she received such proceeds, a 
portion of which was expended for gro- 
ceries and clothing for the family and a part 
used by the husband, did not constitute the 
production and sale of such articles the 
“sole and separate business” of the wife, 
within the meaning of Burns’ Rev. St. 1894, 
§ 6975, so as to render the husband her 
debtor for the sum so used by him. Kedey 
v. Petty, 54 N. Ð. 798, 801, 153 Ind. 179. 


SEPARATE CAUSES OF ACTION. 


Under a statute requiring the complaint 
to be divided into separate counts, in case 
separate causes of action are joined, it is 
held that the phrase “separate causes of ac- 
tion,” within the meaning of this rule, must 
be such as are both separable from each oth- 
er, and separable by some distinct line of 
demarcation. In one sense every cause of 
action must be separate and distinct from 
every other, but this is not the sense in 
which these terms are employed in the stat- 
ute under consideration. The rule does not 
require separate counts in all cases where 
the plaintiff declares on several causes of 
action, but only where these are separate 
and distinct from each other. Craft Re 
frigerating Mach. Co. v. Quinnipiac Brewing 
Co., 29 Atl. 76, 78, 63 Conn. 551, 25 L. R. A. 
856. 


SEPARATE COACH. 


Each compartment of a coach, divided 
by a good and substantial wooden partition 
with a door therein, shall be deemed a “sep- 
arate coach,” within the meaning of a pro- 
vision requiring railrond companies to pro- 
vide separate coaches for the accommodation 
of white and negro passengers. Pen. Code 
Tex. 1895, art. 1010. 


SEPARATE CONTROVERSY. 


Separate defenses to an action do not 
create “separate controversies,” within the 
meaning of the act relative to the removal 
of causes, so as to permit the removal of an 
action where all the defendants are not citi- 
zens of a state different from that of plain- 
tiff. Fidelity Ins., Trust & Safe Deposit Co. 
. Huntington, 6 Sup. Ct. 733, 734,117 U. 8. 
280, 29 L. Ed. 898 
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SEPARATE DWELLING HOUSE. 


A person rented and occupied the mid- 
dle floor of a house. Two outer doors and 
some steps which gave access to that floor 
were appropriated by him exclusively. A 
separate flight of steps on the outside of the 
house led by a different outer door to a pas- 
sage on the main floor, from which passage 
a tenant occupying the upper floors reached 
his premises by a staircase of his own. One 
of the person’s rooms opened into this pas- 
sage, and he could not reach that room but 
by going by the last-mentioned steps and 
along the passnge, or by crosssing the pas- 
sage from his other rooms by a door in one 
of them, which was usually locked. All the 
last-mentioned rooms communicated with 
each other, and with both the doors appro- 
priated to such person. Held, that the prem- 
ises occupied by him were a “separate and 
distinct dwelling house,” within 6 Geo. IV, 
c. 57, by renting which a settlement might be 
gained. Rex v. Great & Little Ulsworth, 5 
Adol. & El. 261. 


SEPARATE ESTATE. 
See, also, “Separate Property.” 


The separate estate of a wife is one 
over which she has such dominion as to 
exclude the marital rights of the husband. 
American Home Missionary Soc. v. Wad- 
hams (N. Y.) 10 Barb. 597, 601 (citing Dixon 
v. Olmius, 2 Cox, 414, 1 Madd. 376; Stanton 
v. Hall, 2 Russ. & M. 175); Noland v. Cham- 
bers, 2 S. W. 121, 122, 84 Ky. 516; Frary v. 
Booth, 37 Vt. 78, 87; Hackett v. Moxley, 34 
Atl. 949, 68 Vt. 210; Cardwell v. Perry, 82 
Ky. 129, 131. 


The separate estate of the wife is de- 
fined to be that estate, either real or personal, 
which is settled upon the wife for her sepa- 
rate use, without any contro! over it on the 
part of her husband. Williams v. King (U. 
S.) 29 Fed. Cas. 1369, 1370 (citing Butler v. 
Buckingham IConn.] 5 Day, 492, 5 Am. Dec. 
174). 


The separate estate of a married woman 
may be acquired or created by conveyance, 
devise, or gift from another, or by relinquish- 
ment by antenuptial contract of the hus- 
band's marital rights, or by deed of husband 
and wife after marriage, where the convey- 
ance is to another for the express purpose of 
reconveyance to the wife with exclusion of 
the husband’s right in and to the property. 
Cardwell v. Perry, 82 Ky. 129, 131. 


Whether the definition of a separate es- 
tate of a married woman as being that alone 
of which she has the exclusive control inde- 
pendent of her husband, and the proceeds of 
which she may dispose of as sbe pleases, as 
given in the case of Petty v. Malier, 53 Ky. 
(14 B. Mon.) 247, is entirely accurate or not, 


SEPARATE ESTATE 


to constitute a separate estate, within the 
meaning of Rev. St. c. 47, art. 4, § 17, de 
claring that a married woman shall not 
alienate her separate estate with or without 
the consent of any husband she may have, it 
should be conveyed or devised for the sepa- 
rate use of the feme to the exclusion of her 
husband's marital rights therein. Bowen v. 
Sebree, 65 Ky. (2 Bush) 112, 115. 


The character of an estate, whether it 
be separate or not, in a married woman, will 
be determined by ascertaining whether the 
words employed in the grant manifest an 
unequivocal intent to exclude the power and 
marital rights of the husband. Burnley v. 
Thomas, 63 Mo. 390. Thus, a deed granting 
property to a wife for her sole use and bene- 
fit separate and apart from her said husband 
created a use limited to the then existing 
marriage, and not a separate estate extend- 
ing over all future coverture. O’Brien v. 
Ash, 69 S. W. 8, 11, 169 Mo. 283. 


“Separate estate,” as used in the chapter 
relating to the distribution of estates of de- 
cedents, comprises all the property, both 
real and personal, brought into the marriage 
community by the surviving husband or wife, 
or acquired by him or her by inheritance, 
donation, or legacy,” and the same is de- 


clared subject to the private debts of the sur- | 


vivor. Comp. Laws N. M. 1897, § 2030. 


As estate created by law. 


; The “separate estate” of a wife, within 
the meaning of Code, 58 1991, 1992, providing 
that, if the separate estate of a wife who 
survives her husband shall be greater than 
her dower interest and distributive sbare in 
her husband’s estate, she shall not be entitled 
to dower, and that, if her separate estate be 
less in value than her dower, it shall be de- 
ducted from her dower, means estate created 
by law, and not by contract or will. Glenn 
v. Glenn, 41 Ala. 571, 582. 


As an equitable estate. 


A wife’s separate estate is an equitable 
estate, where the legal title is fixed in some 
other person as trustee for her benefit. Seed- 
house v. Broward, 16 South. 425, 429, 34 Fla. 
509. 


A wife’s separate estate is properly an 
equitable estate, and not her legal property; 
an estate vested in a trustee for her benefit, 
over the body of which she has no legal pow- 
er of alienation except such as might be 
given by the terms of the grant or settle- 
ment creating it. Halle v. Einstein, 16 
South. 554, 557, 34 Fla. 589. 


The doctrine of the separate estate of a 
married woman was purely a creature of 
equity, and worked a radical change in the 
principles of the common law applicable to 
the marital relation as affecting the rights of 
property between husband and wife. 
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SEPARATE INSTRUMENT 


rate estates were created in equity because 
married women could hold no other. Brown 
v. Macgill, 39 Atl. 613, 615, 87 Md. 161, 39 L. 
R. A. 806, 67 Am. St. Rep. 334. 


As estate held in trust. 


The expression “separate estate” always 
refers to an estate beld in trust for a mar- 
ried woman. Richardson y. Aiken (Pa.) 14 
Wkly. Notes Cas. 491, 492. 


Real estate derived from husband. 


The “separate estate” of a wife, within 
the meaning of the statute defining the rights 
of married women over their separate estate, 
does not apply to real estate derived by the 
wife from her husband. Pike v. Miles, 23 
Wis. 164, 171, 99 Am. Dec. 148. 


SEPARATE ESTATE (In Partnership). 


The separate estate of a partner is that 
in which his copartners have not a joint in- 
terest with him, in which he has a right and 
interest disconnected from the partnership; 
and it may consist of his interest in other 
partnerships. The terms “separate estate“ 
and “separate debts” may be and are often 
used relatively. Bank of Mobile v. Dunn, 67 
Ala. 381, 385. 


“Separate estate,” in the meaning of the 
bankruptcy law, is that in which each part- 
ner is separately interested at the time of 
the bankruptcy. It might have been used, it 
is true, in connection with and for the benefit 
of the partnership business. But the term 
“separate estate“ can be applied only to prop- 
erty so used which belonged to one or more 
of the partners to the exclusion of the rest. 
In re Lowe (U. S.) 15 Fed. Cas. 1015, 1016. 


SEPARATE GENERAL VERDICT. 


A separate general verdict is the finding 
upon any of the issues in favor of the plain- 
tiff or the defendant. Witty v. Chesapeake, 
O. & S. W. R. Co., 83 Ky. 21, 27. 


SEPARATE INSTRUMENT. 


Comp. Laws, § 4441, permits judgment 
by confession when the authority to confess 
the judgment shall be conferred by some in- 
strument distinct from that containing the 
evidence of the debt or obligation for which 
the judgment is confessed, and capable of 
being produced and filed with the clerk of 
the court in which the judgment is entered. 
A note and the warrant of attorney author- 
izing the confession of judgment bore differ- 
ent dates, though they were written on the. 
same piece of paper. It must be presumed 
that the note and the warrant of attorney 
were executed at the times they severally 
bear date, notwithstanding the fact that they 
And even if the 
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warrant of attorney wasexecuted at the same 
time as the note en which it authorized judg- 
ment, the two instruments must be regarded 
as Separate instruments,“ within the mean- 
ing of the statute. Trombly v. Parsons, 10 
Mich. 272, 274. 


SEPARATE LIST. 


Gen. St. 1894, § 637, requires the county 
commissioners to make separate lists of the 
grand and petit jurors, which list shall be 
certified and signed by the chairman of the 
board, attested by the clerk, and shall be 
forthwith delivered to the clerk of the dis- 
trict court. At the head of a list it stated 
that the names were selected by the board 
of county commissioners of Polk county at 
the adjourned meeting held January 29, 1894, 
to serve as grand and petit jurors, respective- 
ly, for the ensuing year. Grand jurors: 
[Then follows a list of the names of grand 
jurors.] Petit jurors: [Then follows a list 
of the names of petit jurors.]”—and it was 
certified as correct by the county authorities 
and chairmen of the county board. It was 
held a compliance with the requirements of 
the statute, though the list of grand and petit 
jurors were both included under one head and 
covered by only one certificate. State v. 
Peterson, 63 N. W. 171, 172, 61 Minn. 73, 28 
L. R. A, 324. 


SEPARATE LIVING. 


Where a husband leaves his wife on ac- 
count of domestic infelicity, and during his 
absence determines never to resume marital 
relations with her, but to provide for his 
family when necessary, and the wife and 
children live together, supported by her ex- 
ertions. this is a “separate living,“ within 
Civ. Code, providing that the wife’s earnings 
“while she is living separate from her hus- 
band” are her separate property. Loring v. 
Stuart, 21 Pac. 651, 79 Cal. 200. 


SEPARATE MAINTENANCE. 


Actions for separate maintenance are in 
no sense actions for divorce. Judgments ren- 
dered therein may be appealed to the Su- 
preme Court or brought up by writ of error, 
and the sufficiency of the judgments may be 
determined under the general appellate pow- 
ers conferred by the act creating the court. 
Mitchell v. Mitchell (Colo.) 72 Pac. 1054, 1055 
(citing Mercer v. Mercer, 13 Colo. App. 237, 
57 Pac. 750). 


SEPARATE POST. 


An officer may be said to command at a 
separate post when he is out of the reach of 
the orders of the commander in chief, or of 
a superior officer in command in the neigh- 
borhodd, within Act Cong. March 16, 1802, $ 
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5, providing that the commanding officer of 
each separate post shall be entitled to cer- 
tain rations, etc. Parker v. United States, 
26 U. S. (1 Pet.) 293, 294, 7 L. Ed. 150. 


SEPARATE PROPERTY. 


The separate property of a married wo- 
man is that property settled to a married wo- 
man’s separate use by deed or by will, with 
the power of appointment, and rendered sub- 
ject to ber exclusive control. Martin v. 
Dwelly (N. Y.) 6 Wend. 9, 18, 21 Am. Dec. 
245. 


The separate property of a married wo- 
man is that of which she has the exclusive 
control, independent of her husband, and the 
proceeds of which she may dispose of as she 
pleases. All her real estate does not belong 
to her as her separate property. That char- 
acter must be imported to the property by 
the instrument which invests her with a right 
to it. Petty v. Malier, 53 Ky. (14 B. Mon.) 
246, 247. 


A wife’s separate property, or separate 
statutory property, is all property, the legal 
title to which is fixed in her individually for 
ber own use and benefit. Seedhouse v. Brow- 
ard, 16 South. 425, 429, 34 Fla. 509. 


The separate property of the wife is that 
which she brings into the marriage or ac- 
quiries during the marriage by inheritance, or 
by donation made to her particularly. Fleit- 
as v. Richardson, 13 Sup. Ct. 495, 496, 147 
U. 8. 550, 37 L. Ed. 276. 


At common law the property of the wife 
was divided into two general classes—her 
general property and her separate property. 
The goods and persona! chattels of the wife 
which were actually beneficially possessed by 
her in her own right at the time of her mar- 
riage, and such other goods and personal 
chattels as come to her during her coverture, 
belong to the first class, and these, at com- 
mon law, vested absolutely in the husband. 
The separate property of the wife is that of 
which she has the absolute control, independ- 
ent of her husband, and the proceeds of 
which she may dispose of as she pleases. A 
gift of personal property to the wife is pre- 
sumed, in the absence of testimony to the 
contrary, to be a gift, and is her general prop- 
erty. Alston v. Rowles, 13 Fla. 117, 126. 


„Separate property,” as applied to the 
property of a wife, has a fixed meaning in 
the common law. The idea attached to sepa- 
rate property in the wife by the common law, 
and which forms a portion of its definition, 
is that it is an estate held as well in its 
use as in its title for the exclusive benefit 
and advantage of the wife. The common 
law recognizes no such solecism as a right in 
the wife to the estate, and the right in some 
one else to use it as he pleases and to en- 
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joy all the advantages of its use. Such is 
the meaning of the term “separate property” 
in Const. art. 11, 5 14. George v. Ransom, 
15 Cal. 322, 324, 76 Am. Dec. 490. 


The words “separate property,” as used 
in Cod. St. 1872, § 7, providing that when 


an action concerns the separate property of 


a married woman she may be sued alone, 
means property held by a married woman to 
her sole and separate use, and secured to her 
either by a deed of conveyance, a marriage 
settlement, or otherwise. Allen v. Roush, 39 
Pac. 459, 460, 15 Mont. 446. 


The statute defining the rights of hus- 
band and wife provides, in the first section, 
that all property, both real and personal, of 
the wife, owned by her before marriage, and 
that acquired afterwards by gift, bequest, de- 
vise, or descent, shall be her separate prop- 
erty; and all property, both real and per- 
sonal, owned by the husband before mar- 
riage, and that acquired by him afterwards 
by gift, bequest, devise, or descent, shall be 
his separate property.” Meyer v. Kinzer, 12 
Cal. 247, 251, 73 Am. Dec. 538. 


The property or estate of a wife may re- 
main her sole and separate property, though 
it consists of goods, wares, and merchandise, 
book accounts, notes, or other evidences of 
debt owned by a firm of which sbe and her 
husband are members. Toof v. Brewer 
(Miss.) 3 South. 571, 575. 


Cause of action for personal injuries. 


A cause of action for personal injuries 
is the “separate property” of a married wo- 
man, within the meaning of Code Civ. Proc. 
§ 450, providing that it is not necessary or 
proper to join her husband with her as a 
party in any action or special proceeding af- 
fecting her separate property. Campbell v. 
Perry, 9 N. Y. Supp. 330, 331, 56 Hun, 639. 


Consortium. 


The right which a wife has to the con- 
jugal society of her husband is ber “separate 
property,” within the meaning of that term 
as used in Laws 1860, c. 90, § 5, as amended 
by Laws 1862, c. 172, § 3, for which she has 
a right to maintain action against the per- 
son depriving her of the same. Jaynes v. 
Jaynes (N. Y.) 39 Hun, 40, 42. 


The consortium to which a wife is en- 
titled is not property,“ within the meaning 
of an act authorizing a married woman to 
maintain an action with reference to her in- 
dividual property. Hodge v. Wetzler, 55 Atl. 
49, 50, 69 N. J. Law, 490. 


Tenancy in common. 


An estate by entirety is held by the hus- 
band and wife as one person and under one 
title. The grant, gift, or devise creating 
the estate operates in such a manner as to 
give each the whole, and each is selsed of 
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the whole of the estate in the survivor. It 
is not the separate property of the wife, and 
she is without the characterizing feature of 
holding it to her sole use to the exclusion of 
the marital rights of her husband. Hence 
land held by husband and wife as tenants in 
common pass to an assignee by an assign- 
ment of a court of insolvency, though the 
statute provides that the separate property 
of the wife shall not be subject to the dis- 
posal of ber busband or liable for his debts. 
Laird v. Perry, 52 Atl. 1040, 1041, 74 Vt. 454, 
59 L. R. A. 340. 


SEPARATE PROPERTY (In Communi- 
tive Property Law). 


Civ, Code, § 141, prescribes that in ex- 
ecuting the provisions of section 139, provid- 
ing for the maintenance of a wife in case of 
divorce, the court shall resort first to the 
community property, and then to the sepa- 
rate property of the husband, does not em- 
brace the earnings of the husband after di- 
vorce, such earnings being neither communi- 
tive property nor separate property. In re 
Spencer, 23 Pac. 37, 38, 82 Cal. 110. 


Property acquired after marriage by el- 
ther husband or wife, by gift, bequest, de- 
vise, or descent, with its rents, issues, and 
profits, is the separate property of the spouse 
who acquired it, though all other property 
acquired after marriage by either husband or 
wife or both is community property. When 
property is purchased in part with the com- 
munity fund of the husband and wife, and in 
part with the wife’s separate property ob- 
tained by her as a gift, the wife becomes a 
tenant in common of the land with her hus- 
band, her interest being proportionate to her 
investment. And the property is liable only 
for the husband’s debts to the extent of his 
interest therein, determined by the ratio be- 
tween the amount of the community fund in- 
vested in the purchase and the total con- 
sideration. Schuyler v. Broughton, 11 Pac. 
719, 720, 70 Cal. 282. 


Acts 1871, § 1, giving a married woman 
exclusive control of her separate property, re- 
peals the provision of Acts 1865, providing 
that rents and profits of separate property 
shall be common property and under the con- 
trol of the husband; and she may acquire 
separate property by purchase with such 
rents, though Acts 1865 recognizes its acquisi- 
tion only by gift, bequest, devise, or descent. 
Woffenden v. Charauleau, 25 Pac, 662, 664, 1 
Ariz. 346. 


The word “separate,” in Const. art. 11, § 
14, providing that all property, both real and 
personal, of the wife, owned and claimed by 
ber before marriage, and that acquired after- 
wards by gift, devise, or descent, shall be 
separate property, neither enlarges nor lim- 
its the right of a married woman in or to 
the property mentioned, but it serves to dis- 
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tinguish such property from other property 
in which he is interested—the common prop- 
erty of both husband and wife. Dow v. 
Gould & Curry Silver Min. Co., 31 Cal. 629, 
630, 636. 


“Separate property is that which the 
husband or wife owned at the time of the 
marriage, and such as is given either of 
them during the marriage by gift, devise, or 
descent. Where property is purchased dur- 
ing marriage with separate means of either 
husband or wife, it still remains the separate 
property of the spouse whose separate means 
were so used in the purchase.“ Mitchell v. 
Mitchell, 15 8. W. 705, 707, 80 Tex. 101. 


Money. 


The provision of Civ. Code, § 167, that 
“a wife cannot make a contract for the pay- 
ment of money,” was not modified by the 
provisions authorizing her to make contracts 
relating to her separate property. It is true 
that personal property includes money; but 
section 167 refers to that very subject di- 
rectly, and withdraws money from the effect 
of the word “property” as used in the other 
sections. Butler v. Baber, 54 Cal. 178. 


Rents, issues, and profits of separate 
property. 

Under a statute providing that all the 
property of a wife owned hefore marriage, 
and that acquired afterwards by gift or de- 
vise, shall be her separate property, the 
rents, issues, and profits of a married wo- 
man’s separate property are her separate 
property. Woffenden v. Charaleau, 8 Pac. 
302, 303, 2 Ariz. 44. 


SEPARATE STREETS. 


Where three unconnected sections of a 
street are opened, each of which is less 
than a mile in length, but more than a mile 
in the aggregate, and each section is called 
“167th Street,” but there is no physical con- 
nection between such sections or streets, nor 
does it appear that a union is contemplated 
or practical, and there is no connection be- 
tween them except the name, such sections 
are “separate streets,“ and not 3 “single 
street,” within the meaning of Laws 1882, 
c. 410, providing that, where a street more 
than a mile long is opened, half the cost 
shall be paid by the city. In re One Hun- 
dred Sixty-Seventh St., 22 N. X. Supp. 604, 
605, 68 Hun, 158. 


SEPARATE TRACTS OR PARCELS. 


The mere fact that portions of the land 
appraised lay in different quarters of the 
section did not make them “separate tracts 
or parcels,” within the rule that separate 
tracts or parcels of land must be appraised 
separately. Pierce v. Reed (Neb.) 93 N. W. 
154. 
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SEPARATE USE. 


A devise to surviving sisters, share and 
share alike, for their sole and sepurate use 
as long as both shall live, must be con- 
strued as referring to each of the sisters in 
their individual right, and not to them joint- 
ly, when considered in connection with 1 
Rev. St. p. 727, § 44, providing that every es- 
tate granted or devised to two or more per- 
sons shall be a tenancy in common unless 
expressly declared to be a joint tenancy; 
and therefore the sisters hold in common, 
and not jointly. In re Eldridge’s Estate, 
62 N. Y. Supp. 1026, 1027, 29 Misc. Rep. 
734. 


The intention of a testator to create a 
separate estate for the use of his wife must 
plainly appear from the words used that it 
is claimed create such an estate; and where 
testator says, “It is my will that she have 
the benefit of said negroes, either by keeping 
them in specie, or selling them and have the 
proceeds of sale,“ the language cannot be 
construed as intending them for her separate 
use, there being no expression denoting an 
exclusion of the husband’s rights, nor any 
direction as to the enjoyment of the prop- 
erty inconsistent with his dominion over it 
Thompson v. McKisick, 22 Tenn. (3 Humph.) 
631, 633. 


SEPARATELY. 


A statute providing that the wages and 
earnings of any married woman acquired 
in any employment, etc., carried on separate- 
ly from her husband, shall be her sole and 
separate property, etc., should not be con- 
strued to mean that the business must be 
carried on absolutely apart from and unas- 
sisted by the husband, so that he cannot be 
his wife’s agent without the business ceas- 
ing to be separately carried on by her. 
Kutcher v. Williams, 40 N. J. Eq. (13 Stew.) 
436, 439, 8 Atl. 257. 


Sess. Laws 1887, e. 99, § 4, declaring 
that for all municipal paving, etc., assess- 
ment shall be made for the full cost thereof 
‘fon each block separately,“ means that each 
block, or the street between each block for 
the distance of a block, shall be separate 
from that of an adjoining block in the city; 
that each block, or the two half blocks di- 
vided by the street, become a block or tax- 
ing district as contemplated by section 4— 
and does not have reference to a division 
of the cost and apportionment of the ex- 
penses of its improvement between the two 
half blocks divided by the street. Blair v. 
City of Atchison, 19 Pac. 815, 816, 40 Kan. 
353. 


A finding of fact and conclusion of iaw 
therefrom are “separately” stated, within 
the requirement of Code, § 216, when the 


SEPARATELY 


effect of each upon the final judgment is 
distinct and severable from that of the other. 
Weissman v. Russell, 10 Or. 73, 75. 


As apart. 
A statement in a certificate of acknowl- 
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SEPARATION 


As desertion. 


Mere separation is not desertion in the 
divorce law. Loux v. Loux, 41 Atl 358. 359. 
57 N. J. Eq. (12 Dick.) 561; Davis v. Davis 
(N. J.) 30 Atl. 20; Proudlove v. Proudlove 
(N. J.) 46 Atl. 951, 952; Ingersoll v. Inger- 


edgment of a married woman that she was soll, 49 Pa. (13 Wright) 249, 251, 88 Am. Dec. 


examined “separately and out of the hear- | 500; Middleton v. Middleton, 41 Atl. 


291, 


ing of her husband” is equivalent to the 293, 187 Pa. 612. 


words of 1 Rev. Code, § 365, requiring that 
the certificate should show that the married 


“Separation is not necessarily desertion. 


woman was examined “privily and apart The latter may not arise until long after the 
from her husband.” Blair v. Sayre, 2 S. E. former has occurred.“ Warner v. Warner. 


97, 101, 29 W. Va. 604. 


As severally. 


20 N. W. 557, 558, 54 Mich. 492. 


A “separation” between husband and 
wife implies the consent of both parties to 


“Separately,” as used in a single de- be affected thereby, and is not synonymous 
murrer to an answer in several paragraphs | with “desertion,” the very idea of which is 


which is addressed to the paragraphs sep- 


arately, means severally, and is sufficient to | violation of duty. 
raise the question of the sufficiency of each. | means “to part from each other.” 


Mitchell v. Stinson, 80 Ind. 324, 325. 


SEPARATELY AND SEVERALLY. 


to leave without consent of the other and in 
The word “separate” 
A separa- 
tion by mutual consent cannot be desertion. 
Consent to a separation may be revoked. 
Where the parties separate by consent, and 
one repents and asks the other to be recon- 


“Separately and severally,” as used in cjjed, but the other refuses to be thus recon- 


a demurrer reciting that defendants sepa- 
rately and severally demurred to different 


paragraphs of a complaint, cannot be applied | such refusal. 


ciled, this becomes a desertion on the part 
of the one so refusing from the moment of 
Stoddart v. Stoddart, 11 Chi. 


both to the separate paragraphs and also to Leg. N. 162. 


the defendants, but will be construed to ap- 
ply only to the separate paragraphs, and to 


A “separation” which is sanctioned and 


render the demurrer joint as to the parties | authorized by a decree or judgment of a 
defendant. Armstrong v. Dunn, 41 N. E. court of competent jurisdiction is neither 


540, 541, 143 Ind. 433. 


SEPARATELY APART. 
Under a statute providing that in con- 


wrongful nor unlawful, and cannot be made 
a ground for divorce as against the party 
rightfully acting under it, and hence is not 
equivalent to “desertion,” as used in Gen. 
St. 1878, c. 69, § 5, providing that desertion 


veyances “the acknowledgment of the wife | by husband or wife should be a ground for 
shall be taken separately apart from her | an action to bar the right of curtesy or dow- 
husband,” the acknowledgment is not taken | er, for desertion imports such a willful aban- 
separately apart from a wife's husband donment as would constitute good ground 


where she objects to signing a deed of real | for a divorce. 


Weld v. Weld, 7 N. W. 267, 


property, and is thereupon addressed by her 27 Minn. 330. 


husband in harsh, threatening, and abusive 
language, though not in the presence of the 
acknowledging officer and immediately 
thereafter, in the presence of her husband, 
she acknowledges the same to be her volun- 
tary act, etc. Edgerton v. Jones, 10 Minn. 
427, 431 (Gil. 341, 344). 


SEPARATION. 


In a prosecution for perjury, defendant 
was charged with having sworn in a divorce 
suit that his wife had willfully deserted 
him. His testimony was that they separat- 
ed; that she refused to return. It was con- 
tended that the jury should have been in- 
structed as to the difference between separa- 
tion and desertion, and that a defendant. 
indicted for perjury, who swore that his 
wife was guilty of desertion, cannot be a 


See “Deed of Separation“; “Voluntary | proof that defendant swore that himself 


Separation.“ 


„Separation,“ as used in Rev. Civ. Code, 
art. 140, relating to divorces and separations, 
and providing that “separation is to be claim- 


ed, sued for, and pronounced in a compe-|he had left his former home: 


and his wife separated. It was held that 
such Instruction was not necessary, since 
the wife testified that the separation was 
because of her absolute refusal to live with 
her husband or to come where he was after 
there being 


tent court of justice,” includes all kinds of | no distinction between a separation accom- 
judicial separation and for any and every panied by such refusal and the statutory 


cause. 
358, 45 La. Ann. 279, 19 L. R. A. 814. 


Butler v. Washington, 12 South. 356, | definition of desertion. Hereford v. Peo- 


ple, 64 N. E. 310, 316, 197 III. 222 
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SEPARATION OF HABITATION 


SEPARATION OF HABITATION. 


The separation of habitation is the re- 
‘lief which, for just cause, is accorded by 
the judge to one of the parties from the 
obligation of living with the other and per- 
forming conjugal duties, without, however, 
severing the marriage tie. Butler v. Butler 
(Pa.) 1 Pars. Eq. Cas. 329, 342 (citing Pothier 
Traite du Contrat du Mariage, partie 6, e. 
8, p. 269). 


SEPARATION OF JURY. 


After jurors were impaneled they went 
in a body under the care of the sheriff a 
mile and a half in the country for recrea- 
tion, were kept together, and no one was 
permitted to speak to them nor were they 
permitted to speak to any one, and upon re- 
turning they immediately retired to their 
room. Held, that this did not constitute a 
separation of the jury, which only occurs 
where one or more jurors depart from their 
fellows, or the whole of the jurors depart 
from each other. State v. Perry, 44 N. C. 
330, 331. 


Where two of the jury trying a felony 
case were taken in charge of an officer to 
the foot of the stairs In a hotel, where the 
jury were staying, and then the officer left 
them, and they went into a water-closet, and 
a stranger had just gone into the closet be- 
fore them, and afterwards another stranger 
went into the same water-closet, and the 
officer’s back was turned on them when the 
stranger went into the closet and the two ju- 
rors remained in the closet some time, in 
the absence of the officer, with the strangers, 
this is such a separation of the jury as will 
entitle the prisoner to have the verdict set 
aside and a new trial granted, though there 
be no evidence that conversation was had 
between the strangers and the two jurors 
while in the closet about the case then on 
trial. And the presumption that the pris- 
oner was prejudiced by such separation of 
the jury is not rebutted by the several affida- 
vits of all the jurors and the officers hav- 
ing them in charge, made before the affida- 
vit of such separation, that there was no 
such separation of the jury during the trial, 
and no opportunity offered any one to tam- 
per with the jury. State v. Robinson, 20 
W. Va. 713, 750, 43 Am. Rep. 799. 


SEPARATION OF PATRIMONY. 


The creditors of the succession may de- 
mand, in every case and against every cred- 
itor of the heir, a separation of the property 
of the succession from that of the heir. 
This is what is called the “separation of 
patrimony.” Civ. Code La. 1900, art. 1444. 


SEQUESTRATE. 


“Sequestrate” is defined to mean to 
separate from the owner for a time; seize 
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SEQUESTRATION 


or take possession of—as the property or in- 
come of a debtor until the claims of the 
creditor are satisfied. And an action 
brought under Code Civ. Proc. § 1784, to 
sequestrate the property of a corporation, 
is similar to a creditor’s bill brought by a 
judgment creditor against an individual. 
An action to obtain a sequestration of the 
property of a corporation must be deemed 
a suit in equity. Proctor v. Sidney Sash. 
Blind & Furniture Co., 40 N. Y. Supp. 454, 
455, 8 App. Div. 42. 


SEQUESTRATION. 
See “Judicial Sequestration.” 


A writ of sequestration is a process for 
contempt used by chancery courts to compel 
the performance of their orders and decrees. 
When there is a decree against a party for 
the payment of money, or to do any other 
act, this process cannot issue until he is 
put into contempt or it is shown that process 
cannot be served. Ryan v. Kingsbery, 14 
S. E. 596, 604, 88 Ga. 361. 


A writ of sequestration is a process for 
contempt, but a sequestration merely to com- 
pel the payment of money cannot issue. 
McMakin v. McMakin, 68 Mo. App. 57, 60. 


A writ of sequestration provided by Gen. 
St. 1865, c. 114, § 6, declaring that the court 
shall have power to award an execution for 
the collection of the alimony awarded in a 
divorce proceeding or to enforce the per- 
formance of the judgment or order by seques- 
tration of property, is a process for con- 
tempt, and, as imprisonment for debt is 
abolished, a party cannot be imprisoned for 
a contempt of court in refusing to obey an 
order or decree directing the mere payment 
of money. And an order for the payment of 
alimony is simply an order for the pay- 
ment of money Coughlin v. Ehlert, 39 Mo. 
285, 286. 


The writ of sequestration is based upon, 
and operates to preserve, protect, and en- 
force, an antecedent privilege or claim of 
ownership or possession resting on the prop- 
erty seized. American Nat. Bank v. Childs, 
22 South. 384, 386, 49 La. Ann. 1359. 


The process of sequestration, although 
it has gone almost out of use since the stat- 
ute allowing an ordinary execution against 
the real as well as personal estate of a party 
to enforce the payment of money decreed by 
this court, may be properly resorted to as 
a means of enforcing the performance of 
other decrees where an attachment cannot 
be served, or where the defendant chooses 
to remain in prison after his commitment 
for contempt of court. Hosack v. Roges (N. 
Y.) 11 Paige, 608, 606. 


Sequestration of the property of an in- 
solvent corporation is in the nature of an 
attachment or execution on behalf vf the 


SEQUESTRATION 


creditors. Farmers’ Lodn & Trust Co. v. 
Baker, 46 N. Y. Supp. 266, 273, 20 Mise. Rep. 
387. 


In Vermont the writ of sequestration 
is merely an attachment by mesne process 
in an equity suit. It is called “sequestra- 
tion.” It might as well have been called 
something else. It is not the writ of seques- 
tration known to the English chancery. 
Steam Stone Cutter Co. v. Jones (U. 8.) 13 
Fed. 567, 568. 


The phrase “writ of sequestration,” in 
Act Gen. Assem. Ark. July 21, 1868, provid- 
ing that, if a railway company does not pay 
the interest on the state bonds as stipulat- 
ed, the treasurer of the state may, “by 
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A sequestration is intended to accom- 
plish its object by the actual taking of goods 
and chattels, or the rents and profits of 
lands, and withholding them until the dis- 
tress brings compliance with what is then 
required; and it creates no lien in favor of 
future judgments or decrees, while an at- 
tachment creates such a lien, and nothing 
more. It is in effect strictly an attachment 
to create a lien. Steam Stone Cutter Co. v. 
Sears (U. S.) 9 Fed. 8, 12 (citing French v. 
Winsor, 36 Vt. 412). 


A sequestration action is said to be 
simply a summary mode of compelling the 
application of property of a corporation, 
which has allowed an execution to be re- 
turned unsatisfied, to the payment of its 


writ of sequestration, seize and take posses- | debts. Townsend v. Oneonta, C. & R. S. R. 


sion of the income and revenues of said 
company,“ etc., is used in its usual sense, 
and means to seize or take possession of 
the property belonging to another, and hold 
it till the profits have paid the demand for 
which it was taken.” Tompkins y. Little 
Rock & Ft. S. Ry. (U. S.) 15 Fed. 6, 11 (cit- 
ing Worcest. Dict.). : 


A writ of sequestration is permitted by 
law to issue in a suit of trespass to try 
title for the purpose of preventing injury 
to the property, its waste, or to prevent 
the conversion by an occupant of the fruits 
and revenues of the property, and is per- 
mitted for no other purpose. Finegan v. 
Read, 27 S. W. 261, 262, 8 Tex. Civ. App. 33. 


A writ of sequestration is a process of 
contempt against the property of the de- 
fendant for the purpose of compelling him to 
obey or perform some order or decree of 
court. McCann v. Randall, 147 Mass. 81, 93, 
17 N. H. 75, 9 Am. St. Rep. 666. 


A writ of sequestration is a process for 
contempt, issued by chancery courts to com- 
pel the performance of orders and decrees. 
In re Jaramillo, 45 Pac. 1110, 1118, 8 N. M. 
598. 


In the local nomenclature of Louisiana, 
a right of attachment is called a “writ of 
sequestration.” Stewart v. Potomac Ferry 
Co. (U. S.) 12 Fed. 296, 306. 


Sequestration is a species of execution. 
Instead of levying on a life estate in real 
property, as may be done, a creditor has a 
right to a writ of sequestration, by which 
the lands and profits of the life estate may 
be taken and applied to the payment of the 
judgment until it is satisfied. Buchi v. Pund 
(Pa.) 17 Montg. Co. Law Rep’r, 11, 12. 


“Sequestration” means to seize or take 
possession of the property belonging to an- 
other, and hold it until the profits have paid 
the demand for which it is taken. Tompkins 
v. Little Rock & Ft. S. Ry. (U. S.) 15 Fed. 
8, 11. 


Co., 84 N. X. Supp. 427, 431, 88 App. Div. 
208. 


Sequestration is a kind of deposit which 
two or more persons, engaged in litigation 
about anything, make of the thing in con- 
test to an indifferent person, who binds him- 
self to restore it, when the issue is decided, 
to the party to whom it is adjudged to be- 
long. Civ. Code La. 1900, art. 2973. 


SERGEANT. 
See “Town Sergeants.” 


SERIAL ASSOCIATION. 


Where the stock of the building and 
loan association is divided into series be- 
ing issued separately and maturing sepa- 
rately, the association is known as a “serial 
association.” Cook v. Equitable Bldg. & 
Loan Ass’n, 80 S. H. 911, 914, 104 Ga. 814. 


SERIOUS. 


“Serious” means “important, weighty, 
momentous, and not trifling.” Lawlor v. 
People, 74 III. 228, 231. 


SERIOUS BODILY HARM OR INJURY. 
As felony, see “Felony.” 


The term “serious bodily harm,” as 
used in a statute relating to self-defense, is 
interchangeable or synonymous with the 
term “great bodily harm.” Lawlor v. Peo- 
ple, 74 Ill. 228, 231. 


The word “serious,” as used in Pen. 
Code, art. 679, providing that a homicide is 
justifiable when committed against an at- 
tack which produces a reasonable expecta- 
tion or fear of death or some serious bodily 
injury, means what the word imports—that 
is, grave; not trivial; not light—and it does 
not necessarily mean in contemplation of 


SERIOUS: BODILY HARM 


death, or any injury that will eventuate in 
death or might probably cause death. To 
be choked until one falls from lack of 
breath, or from injury inflicted, is a serious 
injury justitying a homicide. Bruce v. 
State, 51 S. W. 954, 955, 41 Tex. Cr. R. 27. 


As used in Pen. Code Tex. art. 496, the 
biting off of a small portion of a person’s 
ear is not the infliction of a serious bodily 
injury. George v. State, 17 8. W. 351, 21 
Tex. App. 315. 


As used in Pen. Code, art. 496, the 
words serious bodily injury cannot be con- 
strued to include the fracture of a rib, which 
was not a serious or permanent wound, 
being caused by the injured party being 
knocked down; the person committing the 
assault pressing his knees on the other’s 
breast and choking him almost to insensi- 
bility; the injured person being confined 
in his room about six weeks. Halsell v. 
State, 18 S. W. 418, 29 Tex. App. 22. 


92 Ohio Laws, p. 136, § 2, for the sup- 
pression of mob violence, provides: The 
term ‘serious injury,’ for the purposes of 
this act, shall include any such injury as 
shall permanently or temporarily disable a 
person receiving it from earning a livelihood 
by manual labor.” Caldwell v. Cuyahoga 
County, 15 Ohio Cir. Ct. 167, 168, 8 Cir. 
Dec. 56. See, also, Bates’ Ann. St. Ohio 
1904, § 4426-5. 


In an indictment charging that certain 
persons did inflict serious bodily injury upon 
each other, the word “serious” is too vague 
and indefinite to show the extent of the in- 
jury so as to support the indictment. State 
v. Battle, 41 S. E. 66, 67, 130 N. C. 655. 


Evidence that defendant struck a person 
with a good-sized or fair-sized walking stick 
made of bois d'arc and loaded, that the blow 
was over the eye and stunned the assaulted 
person, that the blow cut the skin, and 
that blood was wiped from his forehead, is 
insufficient to show a serious bodily injury. 
Stevens v. State, 27 Tex. App. 461, 11 S. W. 
459. 


An application for a life insurance pol- 
icy requiring the applicant to state whether 
he has ever had a serious personal injury 
means one the effects of which were not 
temporary, or remained when the applica- 
tion was taken, or so affected the general 
health that it might affect the health or 
shorten life, and does not include an injury 
the effects of which were temporary, and 
had entirely passed away before the ap- 
plication was taken, and did not affect the 
applicant’s health or shorten her life, though 
at the time it was received it might have 
been considered serious. Union Mut. Life 
Ins. Co. v. Wilkinson, 80 U. S. (13 Wall.) 
222, 230, 20 L. Ed. 617. 
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SERIOUS DAMAGE. 


The term “serious damage,” as used in 
Code, § 892, providing that justices of the 
peace shall have exclusive original jurisdic- 
tion of all assaults and batteries where no 
deadly weapon is used and no serious dam- 
age done, does not imply pecuniary dam- 
age, nor does it imply merely physical dam- 
age, such as acute pain or bodily suffering, 
or the impairing of physical power or mental 
suffering. It means damages in one or more 
of these respects, but it implies as well or 
as certainly damage to the peace, good order, 
decencies, and proprieties of society. If the 
offense is such as to damage greatly the party 
assailed, or the offenders, or one or more 
of them, or, if it is calculated to outrage 
stir up the wrath, and disturb the quiet and 
good order of the community, if it shocks 
the moral sense of all good citizens, the 
justice of the peace would have no jurisdic- 
tion. Such offense is not petty, small, tri- 
fling, and of little importance in the eye of 
the law.” State v. Huntley, 91 N. C. 617, 
620. 


SERIOUS ILLNESS. 


The term “serious illness,” in an ap- 
plication for a life policy, means such ill- 
ness as is likely to impair permanently the 
constitution and render the risk more hazard- 
ous. Rand v. Provident Sav. Life Assur. Soc., 
37 S. W. 7, 8, 97 Tenn. (13 Pickle) 291 (cit- 
ing Union Mut. Life Ins. Co. of Maine v. 
Wilkinson, 80 U. S. [13 Wall.] 222, 232, 20 
L. Ed. 617): Mutual Life Ins. Co. of New 
York v. Blodgett, 27 S. W. 286, 287, 8 Tex. 
Civ. App. 45. 


The term “serious illness,” as used in an 
application for a life insurance policy in a 
question whether the applicant ever had any 
serious illness, means a grave, important. 
and weighty trouble. Brown v. Metropol- 
itan Life Ins. Co., 65 Mich. 306, 32 N. W. 
610, 8 Am. St. Rep. 894; Goucher v. North- 
western Traveling Men's Ass’n (U. S.) 20 
Fed. 596. In the Century Dictionary the 
words “serious illness’ are defined as at- 
tended with danger; giving rise to appre- 
hension.” Caruthers v. Kansas Mut. Life 
Ins. Co., 108 Fed. 487, 490; Boyle v. North- 
western Mut. Relief Ass’n, 70 N. W. 351, 353, 
95 Wis. 312. 


The term “serious illness,” as used in an 
application in a life insurance policy, means 
an illness that permanently impairs the 
health of the applicant, and does not mean 
an insignificant illness. Drakeford v. Su- 
preme Conclave Knights of Damon, 39 S. E. 
523, 525, 61 S. C. 338. 


The term “serious illness,” in a state- 
ment by an applicant for life insurance that 
he has had no serious illness, will be con- 
strued to mean that the applicant has never 


SERIOUSLY 


been so ill as to impair his constitution and 
render the risk unusually hazardous. The 
term does not include every sickness which 
may terminate in death, as such an interpre- 
tation would cause it to embrace almost 
every distemper in the entire catalogue of 
diseases. Illinois Masons’ Ben. Soc. v. Win- 
throp, 85 III. 537, 542. 


SERIOUSLY. 


In a prosecution for robbery the court 
charged that the jury’s opinion of guilt of the 
accused must “approach absolute conviction,” 
and concluded that certain crimes ought to be 
punished when they are proved “to your sat- 
isfaction, and if not so proved, whatever sus- 
picion there may be, he [defendant] is enti- 
tled to an acquittal unless you seriously be- 
lieve him guilty.” Held, that the law does 
not justify a conviction without the jury be- 
ing convinced of his guilt—in other words, 
there must be a conviction of guilt before there 
can be a conviction of the defendant—and 
hence there was no error in directing the jury 
that their opinion must “approach absolute 
certainty,” viz., “a conviction so perfect, com- 
plete, and unconditioned as to exclude the 
possibility of a doubt”; but that the word 
“seriously,” used in connection with the last 
clause of the charge, was of such doubtful 
import that it did not fairly present to the 
jury a meaning of the law that they should 
find defendant guilty if the evidence estab- 
lished defendant guilty beyond a reasonable 
doubt. People v. Ferry, 24 Pac. 33, 34, 84 
Cal. 31. 


SERIOUSLY DISTURB OR INJURE 
THE PUBLIC PEACE. 


The phrase “seriously disturb or injure 
the public peace,” in Pen. Code, § 675, making 
any person committing any act which seri- 
ously disturbs or injures the public peace, 
or who openly outrages public decency, guilty 
of a misdemeanor, includes the teachings of 
the doctrine of anarchy. “To give this con- 
struction of the law in no way abridges the 
liberty of the conscience in the matter of 
religion or the freedom of speech on all ques- 
tions of government or of social life, nor 
does it in any way trespass upon the proper 
freedom of the press. The point and pith of 
the offense of anarchists is that they teach 
the doctrine that the pistol, the dagger, and 
dynamite may be used to destroy rulers. The 
teaching of such horrid methods of reaching 
an end is the offense. It is poor satisfaction, 
when one of their dupes has consummated 
the results of their teaching, to catch him, 
and visit upon him the consequences of his 
acts. The evil is untouched if we stop there, 
In this class of cases the courts and the pub- 
lic have too long overlooked the fact that 
crimes and offenses are committed by written 
or spoken words. We have been punishing 
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offenders in other lines for words spoken or 
written without waiting for an overt act of 
injury to persons or property. The press is 
restrained by the law of libel from the too 
free use of words. Individuals can be pun- 
ished for words spoken or written, even 
though no overt act of physical injury fol- 
low. It is the power of words that is the 
potent force to commit crimes and offenses in 
certain cases. No more striking illustration 
of the criminal power of words could be giv- 
en, if we are to believe the murderer of our 
late President, than that presents. The as- 
sasin declares that he was instigated and 
stimulated to consummate his foul deed by 
the teachings of Emma Goldman. He is now 
awaiting execution for the crime, while she 
is still at large in fancied security. A person 
may advocate any change of our government 
by lawful and peaceful means, or may crit- 
icise the conduct of its affairs, and get as 
many people to agree with him as he can, 
so long as he does not advocate the commis- 
sion of crime as the means through which he 
is to attain his end. If he advocates stealthy 
crime as the means of reaching his end, he, 
by that act, commits a crime for which he 
can be punished. The distinction we bave 
tried to point out has been too long over- 
looked. If our conclusions are sound, it is 
the teachers of the doctrine who can and 
ought to be punished. It is not necessary to 
trace and establish the connection between 
the teaching of anarchy and a particular 
crime of an overt nature. It is a strange 
spectacle in this age for a great nation to 
stand mute and paralyzed in the presence of 
teachers of crimes that are advocated only 
for the purpose of destroying such nation, 
and it has no power to defend against such 
internal enemies. We do not believe the 
arm of the law is too short to reach those 
offenders against the life of the nation, or 
too paralyzed to deal with them. The lib- 
erty of conscience, the freedom of speech, 
the freedom of the press, do not need such 
concessions to save to the fullest extent, un- 
impaired, those sacred rights of a free peo- 
ple.“ People v. Most, 73 N. Y. Supp. 220, 222, 
36 Misc. Rep. 139. 


SERVANT. 


See “Fellow Servant“; 
ant”: “Public Servant.” 


“Mental Berv- 


A “servant,” as defined by Webster, “is 
one who serves or does service voluntarily or 
involuntarily; a person who is employed for 
another for menial offices or for other labor, 
and is subject to his command; a person who 
labors or exercises himself for the benefit of 
another, his master or employer; a subordi- 
nate helper.” Flesh v. Lindsay, 21 S. W. 
907, 911, 115 Mo. 119, 37 Am. St. Rep. 374: In 
re Scanlan (U. S.) 97 Fed. 26, 27; Lang v. 
Simmons, 25 N. W. 650, 651, 64 Wis. 525. 


SERVANT 


6423 - 


SERVANT 


In tbe Imperial Dictionary the word !scribes to the workman the nature of his 


“servant” is defined as “a person who at- 
tends anotber for the purpose of perform- 
ing menial offices for hire, or who is em- 
ployed by another for such offices or other la- 
bor, and is subject to his command. The 
word is correlative to master.” Worcester 
says, “Servant is one who serves; correla- 
tive of master.” Lang v. Simmons, 25 N. W. 
650, 651, 64 Wis. 525. 


The primary definition of the word serv- 
ant given by the Century Dictionary is: “One 
who serves or attends, whether voluntarily 
or involuntarily; a person employed by an- 
other, and subject to his orders; one who 
exerts himself or herself or labors for the 
benefit of a master or employer.” And the 
Standard Dictionary defines a “servant” as: 
*(1) A person employed to labor for the pleas- 
ure or interest of another; especially, in law, 
one employed to render service or assistance 
in some trade or vocation, but without au- 
- thority to act as agent in place of his employ- 
er; an employé. (2) Specifically, a person 
hired to assist in domestic matters, living 
within the employer’s house, and making part 
of bis family; hired help.“ Webster is to the 
same effect. Ginter’s Ex’rs v. Shelton (Va.) 
45 S. E. 892, 893. See, also, In re Scanlan (U. 
S.) 97 Fed. 26, 27. 


A servant is one who, for a valuable con- 
sideration, engages in the service of anotber 
and undertakes to observe his directions in 
some lawful business. Central Coa] & Iron 
Co. v. Grider’s Adm’r (Ky.) 74 S. W. 1058, 
1060 (citing Cooley, Torts, p. 531). 


A servant is one who is employed to ren- 
der personal service to his employer, other- 
wise than in the pursuit of an independent 
calling, and who in such service remains en- 
tirely under the control and direction of the 
latter, who is called his master. Civ. Code 
Cal. 1903, § 2009; Rev. Codes N. D. 1899, § 
4123; Civ. Code S. D. 1903, § 1476; Civ. 
Code Mont. 1895, § 2720; Murray v. Dwight, 
55 N. E. 901, 902, 161 N. T. 301, 48 L. R. A. 
673; Singer v. McDermott, 30 Misc. Rep. 738, 
741, 62 N. Y. Supp. 1086; Baldwin v. Abra- 
ham, 57 App. Div. 67, 77, 67 N. Y. Supp. 1079; 
Hedge v. Williams, 63 Pac. 721, 723, 131 Cal. 
455, 82 Am. St. Rep. 366. 


A servant, strictly speaking, is a person 
who by contract or by operation of law is for 
a limited period subject to the control of an- 
other in a particular trade, business, or oc- 
cupation. Ginter’s Ex’rs v. Shelton (Va.) 45 
8. E. 892, 893. 


The word “servant” ordinarily means a 
person employed by another to render per- 
sonal services to the employer. In re 
Grubbs- Wiley Grocery Co. (U. S.) 96 Fed. 183, 
184. 


A servant is one who does work under 
the direction of another, who not only pre- 
7 Wos. & P.—37 


work, but directs, or at any moment may 
direct, the means also, or, as it has been put, 
retains the power of controlling the work. 
Powers v. Massachusetts Homoœpathie Hos- 
pital (U. S.) 109 Fed. 294, 298, 47 C. C. A. 122. 


The word “servant” is applicable to any 
relation in which, with reference to the mat- 
ter out of which the alleged wrong has 
sprung, the person sought to be charged had 
the right, under the contract of employ- 
ment, to control, in the given particular com- 
plained of, the action of the person doing the 
wrong. Gahagan v. Aermotor Co., 69 N. W. 
914, 915, 67 Minn. 252 (citing Rait v. New 
England Furniture & Carpet Co., 68 N. W. 
729, 66 Minn. 76). 


A servant is one who is engaged, not 
merely in doing work or services for another, 
but who is in his service usually upon or 
about the premises or property of his em- 
ployer and subject to his direction and con- 
trol therein, and who is generally liable to 
be dismissed. Campfleld v. Lang (U. S.) 25 
Fed. 128, 131; State v. Myers, 82 Mo. 558, 
561, 52 Am. Rep. 389 (citing Heygood v. State, 
59 Ala. 49). 


In Wood, Mast. & Serv. § 317, it is said 
the real test by which to determine whether 
a person is acting as servant of another is 
to ascertain whether, at the time when the 
injury was inflicted, he was subject to such 
person’s orders and control, and was liable 
to be discharged by him for disobedience of 
orders or misconduct. Indiana Iron Co. v. 
Cray, 48 N. E. 803, 807, 19 Ind. App. 565. 


Any person who works for another for 
a salary is a servant in the eye of the law. 
In the law, the relation of master and serv- 
ant does not necessarily include anything me- 
nial or degrading. It is not necessary that 
there sball be any written, or even verbal, 
contract between them to work for any par- 
ticular length of time. The relation clearly 
exists when the one person is willing from 
day to day to work for another, and that 
other person desires the labor and makes his 
business arrangements accordingly. Frank 
v. Herold, 52 Atl. 152, 155, 63 N. J. Eq. 443. 


The word “servant,” as used in the state- 
ment of the law that a master is liable for 
the acts of his servant, indicates a person 
hired for wages to work as the employer may 
direct and under his control. Therefore, 
where one employs a person carrying on a 
distinct trade or calling to perform certain 
work for him independent of the control of 
the employer, the latter is not responsible for 
any injury caused by the negligence of that 
person or his workmen; but where tbe one 
employed to superintend the work to be done 
is subject to the control of an employer, and 
is paid for his services by day wages, the 
employer is responsible for injuries to third 
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persons caused by such employer or his serv- 
ants. Morgan v. Bowman, 22 Mo. 538, 548. 


“Servants,” as used in 2 Rev. St. (5th 
Ed.) p. 658, § 18, providing that stockholders 
of mining companies shall be liable for all 
debts due and owing to their laborers, serv- 
ants, and apprentices, comprehends not only 
such persons as perform labor with their 
hands, but also includes persons who do men- 
ial services. Hovey v. Ten Broeck, 26 N. Y. 
Super. Ct. (3 Rob.) 316, 320. 


Laws 1892, c. 688, 5 53, making stock- 
holders of corporations personally liable for 
all debts due any of its laborers, servants, 
or employés other than contractors for serv- 
ices, applies to those who serve manually, 
but a class above a mere laborer. Bristor v. 
Kretz, 49 N. Y. Supp. 404, 406, 22 Misc. Rep. 
55. 


The term “servant” is properly used in 
an indictment for embezzlement as descrip- 
tive of a person employed at a monthly sal- 
ary, who in the discharge of his duties is 
subject to the immediate direction and con- 
trol of his employer. Gravatt v. State, 25 
Ohio St. 162, 167. 


The term “servant or clerk,” in the em- 
bezzlement statute, making any servant or 
clerk who embezzles property received in the 
course of his employment guilty, etc., does 
not include a tradesman to whom raw ma- 
terials are given to be converted into manu- 
factured articles, and who contracts for and 
receives them in good faith. People v. Burr 
(N. Y.) 41 How. Prac. 293, 297. 


Testator devised $12,000, to be divided 
between “such of my servants as shall be in 
my employ at my death.” C., who was em- 
ployed and present when he died, had for 
several years been employed as a laundress, 
and to assist the other servants, sometimes 
two days out of the week, and sometimes not 
einployed at all, having the right, when not 
employed, to serve elsewhere. She was trust- 
ed by testator, usually going to his summer 
house in advance to prepare it for occupancy, 
and during one summer had charge of his 
city house. Held, that she was not a “serv- 
ant,” within the meaning of the will. Met- 
calf v. Sweeney, 21 Atl. 364, 365, 17 R. I. 
213, 33 Am. St. Rep. 864. 


The term “agents and servants.“ as used 
in Rev. St. Mo. 1899, c. 2876, providing that 
no contract between any railroad corporation 
and any of its agents or servants, limiting the 
liability of the railroad for damages under 
a provision of the act abolishing the fellow- 
servant rule, shall be valid, has such a well- 
defined meaning, in ordinary as well as legal 
acceptation, as to admit of no cavil or debate. 
It is not any corporation but a railroad corpo- 
ration named by the statute, and it and its 
agents and servants alone with whom it may 
not make such contracts. In other words, it 
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is restricted to the instance where the rela- 
tion of master and servant exists between 
the railroad corporation and the other party. 
and it does not apply between a railroad com- 
pany and the porter of a Pullman car, who 
was neither hired nor paid by the railroad 
company, and over whom it exercised no 
control, and whom it could not discharge. 
McDermon v. Southern Pac. Co. (U. S.) 122 
Fed. 669, 674. 


A master is one who exercises personal 
authority over another, and that other is his 
servant. The several classes of servants are 
(1) slaves; (2) menial servants; (3) appren- 
tices; (4) laborers; (5) stewards, bailiffs, fac- 
tors, agents, ete. Ginters Ex’rs v. Shelton 
(Va.) 45 S. E. 892, 893. 


A legacy “to all servants in my employ,” 
contained in a will, includes servants of all 
classes, whether menial or not. The word 
“servant” embraces many classes. It is a 
generic, and not a specific, designation. It 
would have been easy to confine the bequest 
to a class of servants, such as “menial.” 
“household,” or “domestic,” if such had been 
the intention of the testator, but no such re- 
straining purpose is shown. Our office is to 
find out the intention of the testator from 
the words he used, giving to them their usual 
or common meaning. It is not for us to in- 
terpolate words. or to indulge in a strained 
construction, in order to effectuate a pre- 
sumed intention. We are here to interpret 
a will, and not to make one. Ginter’s Ex’rs 
v. Shelton (Va.) 45 S. E. 892, 893. 


The term “servants,” as used in the gen- 
eral railroad act of 1850, § 10, which declares 
that all the stockholders of a railroad com- 
pany shall be liable for all the debts due by 
it to its laborers and servants, is qualified 
and limited in its meaning by its association 
with the word “laborers,” according to the 
familiar maxim, ‘‘Noscitur a sociis,” and does 
not include every one performing service for 
the company. Aikin v. Wasson, 24 N. Y. 482. 
484. 


Agent. 


In legal essence there is no difference be- 
tween the relation of master and servant and 
that of principal and agent, the terms “‘serv- 
ant” and “agent” being fundamentally inter- 
changeable, and the distinction between them 
evidential only. Brown v. German-American 
Title & Trust Co., 34 Atl. 335, 339, 174 Pa. 
443. 


There is a distinction between an agent 
and a servant. An agent has more or less 
discretion, while a servant acts under the 
master’s control and direction. McCroskey 
v. Hamilton, 34 S. H. 111, 112, 108 Ga. 640, 
75 Am. St. Rep. 79. 


The word “servant,” in its broadest 
meaning, includes an agent. Agents are oft- 
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en denominated servants, and servants are 
often called agents. There is, however, in 
legal contemplation, a difference between an 
agent and a servant. An agent is the more 
direct representative of the master, and 
clothed with higher and broader powers than 
a servant Servants deal with matters of 
manual or mechanical execution. And where 
a person is employed to take a note of certain 
debtors for his employer, and after taking it 
materially alters the note, he acts as the 
agent in obtaining the note, but thereafter 
became a mere servant charged with the 
duty of carrying it to his master, and in alter- 
ing the note he was the servant, and not the 
agent, of his employer. Kingan & Co. v. Sil- 
vers, 37 N. E. 413, 416, 13 Ind. App. 80. 


The words “agents” and “servants” in a 
not wholly synonymous. Both, however, re- 
late to voluntary action under employment, 
and each expresses the idea of service. The 
service performed by a servant for his em- 
ployer may be inferior in degree to work 
done by an agent for his principal. A serv- 
ant is a worker for another under an express 
or implied agreement; so also is an agent, 
only he works not only for, but in place of, 
his principal. In the sense of service an 
agent is the servant of his principal; there- 
fore designating him, in an information or in- 
dictment for embezzling, as agent and serv- 
ant, is not such a misnomer of his capacity 
as affects any of his substantial rights. Peo- 
ple v. Treadwell, 10 Pac. 502, 508, 69 Cal. 226. 


The words “agents” and “servants” in a 
general sense both apply to persons in the 
service of another, but in a legal sense an 
agent is one who stands in the place of his 
principal—his representative—while a serv- 
ant is one in the master’s employment, but 
not clothed with any representative charac- 
ter. Turner v. Cross, 18 S. W. 578, 579, 83 
Tex. 218, 15 L. R. A. 262. 


Agents of a lumber company who had 
entire control of the business in the place 
where located, and who held themselves out 
as managers, and exercised discretion and 
independent judgment in the management of 
the business, and received as such an annual 
salary, did not occupy the position of infe- 
rior agents or servants” in the sense in which 
these terms are used. Foster v. Charles 
Betcher Lumber Co., 58 N. W. 9, 14, 5 S. D. 
57, 23 L. R. A. 490, 49 Am. St. Rep. 859. 


Mr. Wharton, in speaking of the intro- 
duction of the word “agent’’ in the embez- 
ziement statute in reference to embezzle- 
ment by agents, servants, or clerks, says: 
“As used in the Massachusetts statute, the 
term ‘agents’ is much wider in its significa- 
tions than ‘servants’ or ‘clerks.’ The latter 
are restricted to the performance of specific 
acts in a specific way; the former may or 
may not be restricted, and may in fact be 
clothed with full power to represent their 
principal with the same discretion as he 
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might exercise himself.” Territory v. Max- 
well, 2 N. M. 250, 262 (citing 1 Whart. Cr. 
Law, § 1022). 


Agricultural laborer working on shares. 


An agricultural laborer who engages 
witb a landowner to work on the land fora 
share in the crop is not a “servant,” within 
the rule that a master may recover damages 
from a third person who unlawfully prevents 
the servant from performing his duty. Bur- 
gess v. Carpenter, 2 S. C. (2 Rich.) 7, 9, 16 Am. 
Rep. 643. 


Attorney. 


Code, art. 47, § 15, providing that the 
wages or salaries of clerks, servants, or em- 
ployés of a person or corporation making an 
assignment for the benefit of creditors should 
be first paid, cannot be construed to include 
an attorney at law, for the word “servant” 
should be construed in the sense in’ which it 
was employed in the common law. The first 
sort of servants acknowledged by the laws of 
England are ‘“‘menial servants,” so called 
from being intra mænia, or domestics. An- 
other species of servants are called “appren- 
tices,” from apprendre, to learn. A third 
species of servants are laborers,“ who are 
only hired by the day or week, and do not 
live intra moenia, as part of the family. 
There is yet a fourth species of servants, if 
they may be so called, being rather in a supe- 
rior—a ministerial—capacity, such as stew- 
ards, factors, and bailiffs, whom, however, 
the law considers as servants pro tempore 
with regard to such of their acts as affect 
their master’s or employer’s property. Be- 
sides these four sorts of servants may be 
mentioned clerks and shopmen, who, however 
confidentially they may be employed, are 
servants in the eye of the law; merchant 
seamen; persons working in mills and fac- 
tories, or mines and collieries. Lewis v. 
Fisher, 30 Atl. 608, 609, 80 Md. 139, 26 L. R. 
A. 278, 45 Am. St. Rep. 327 (citing 1 Broom 
& H. Comm. bk. 1, c. 14; 1 Black, Comm. 
c. 14). 


Clerk. 


The term “servants and helpers,” in a 
statute preferring the claims of servant girls 
at hotels, boarding houses, restaurants, etc., 
or other servants and helpers in and about 
said house of entertainment, includes a clerk 
or bartender in a hotel. Weaver v. Wheaton, 
2 Pa. Co. Ct. R. 428, 430. 


A clerk is a “servant,” within the act 
respecting executors and administrators, and 
making wages due servants a preferred 
claim. Cawood Bros. v. Wolfley, 43 Pac. 236, 
56 Kan. 281, 31 L. B. A. 538, 54 Am. St. Rep. 
590. 


Driver of coach or stage. 


The driver of a closed coach hired by 
defendant is not a “servant” of the party 
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hiring, within the meaning of 7 & 8 Geo. IV, 
e. 29, § 46, relating to larceny by servants. 
Rex v. Haydon, 7 Car, & P. 444. 


The term “servant,” within the meaning 
of the statute providing a punishment for 
-embezzlement by servants, includes a stage 
driver intrusted by his employers to carry 
money from one place to another, who ob- 
tains possession of the property by virtue 
of his employment. People v. Sherman (N. 
Y.) 10 Wend, 298, 299, 25 Am. Dec. 563. 


Employé synonymous. 


The word “servant,” in legal nomencla- 
ture, has a broad significance, and embraces 
all persons, of whatever rank or position, 
who are in the employ or subject to the di- 
rection or control of another in any depart- 
ment of labor or business. In most cases 
it may be said to be synonymous with em- 
ployé.” Hand v. Cole, 12 S. W. 922, 923, 88 
Tenn. (4 Pickle) 400, 7 L. R. A. 96. 


As family servant. 


The common understanding seems to 
confine the term “servant” to that class of 
persons who make part of a man’s family, 
whose employment is about the house or ap- 
purtenances, or who reside in the house and 
are at the command of the master. In this 
sense it was employed in the act of 1794, 
giving a preference to servants’ wages. Ex 
Parte Meason (Pa.) 5 Bin. 167, 175. 


“Servants,” as used in Act April 19, 1794, 
giving the wages of servants a preference 
over other claims against a decedent’s es- 
tate, means only those who in common par- 
lance are called “servants’—that is, hire- 
lings who make a part of a man’s family, 
employed for money to assist in the economy 
of the family or in matters connected with 
it.” Boniface v. Scott (Pa.) 3 Serg. & R. 
351, 353. 


The word “servant,” as used in Bankr. 
Act July 1, 1898, e. 541, § 64b, cl. 4, 30 
Stat. 563 [U. 8. Comp. St. 1901, p. 34471, 
according priority of payment out of bank- 
rupts’ estates to wages due servants, etc., 
includes others than domestic servants. In 
re Greenewald (U. 8.) 99 Fed. 705, 706. 


The word “servant,” as used in Act 
Feb. 24, 1834, giving a preference, in the set- 
tlement of an intestate's estate, to the wages 
of a servant, is restricted to that class of 
persons who make a part of a man’s family, 
whose employment is about the house or its 
appurtenances, as the stable, or who. re- 
siding at the house, are at the command of 
the master, to be employed at his pleasure, 
either in the house or otherwise; and it has 
been held to embrace only those who in 
common parlance are called servants—that 
is, hirelings who make a part of a man’s 
family, employed for money to assist in 
the economy of the family or in matters 
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connected with it. In re McKim’s Estate, 3 
Pa. Law J. 502, 508. 


“Servants,” as used in a will giving each 
of testator’s servants one year’s wages over 
and above what might be due to them at the 
time of his death, means family servants, 
usually hired by the year, and does not in- 
clude a person who had worked in testator’s 
garden under his gardener for several years 
at weekly wages, and a boy who had served 
the testator for some time as a cowboy, at 
weekly wages, neither of whom resided with, 
or formed part of, the testator’s family. 
Booth v. Dean, 1 Mylne & K. 560. 


The term “servant” is very broad, and, 
if taken in its legal sense, would embrace 
all classes of persons retained, hired, or em- 
ployed in the business of another; and when 
used in Act April 19, 1794, giving a prefer- 
ence for the amount due as servant’s wages 
in a settlement of an estate, a person hired 
at a monthly salary, who, when required, 
assisted in the domestic labors of the house, 
though principally employed in aiding the 
intestate in a market which he kept, is a 
servant. In re Miller's Estate Pa.) 1 Ashm. 
323, 327. i 


Indented apprentice. 


The term “servants” in the Act of 1837, 
against enticing away negro slaves and serv- 
ants, does not include indented apprentices. 
State v. Conover (Del.) 3 Har. 565. 


Independent contractor distinguished. 


To draw the distinction between inde- 
pendent contractors and servants is often 
difficult, and the rules which courts have 
undertaken to lay down on this subject are 
not always simple of application. A rule 
as often quoted as any is stated in the syl- 
labus of the case of Bibb’s Adm’r v. Nor- 
folk & W. R. Co., 14 8. E. 163, 87 Va. 711, 
after an able review of the authorities, as 
follows: An independent contractor is one 
who renders service in the course of an oc- 
cupation, and represents the will of his em- 
ployer only as to the result of his work, and 
not as to the means whereby it is accomplish- 
ed, and is usually paid by the job.” Thomp. 
Neg. § 89, says: Perhaps the most usual 
test by which to determine whether the per- 
son doing the injury was a servant or an 
independent contractor is to consider wheth; 
er he was working by the job or at stated 
wages—so much per day, week, or month. 
Schular v. Hudson River R. Co. (N. T.) 38 
Barb. 653. A person who works for wages. 
Whose labor is directed and controlled by 
the employer, either in person or by an in- 
termediate agent, is a servant, and the 
master must answer for the wrongs done 
by him in the course of his employment. 
A person who, for a stated sum, engages to 
perform a stated piece of labor, in which he 
is skilled, the proprietor of the work leav- 
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ing him to his own methods, is an independ- 
ent contractor. The proprietor does not stand 
in relation of superior to him, and is not an- 
swerable for the wrongs done by him or his 
servants in the prosecution of the work, 
unless special circumstances exist making 
him so. The fact the employé was hired, not 
for a definite time, but to perform a partic- 
ular job, does not, however, of itse:f negative 
the relation of master and servant, for un- 
der such a contract the employer may well 
retain full control over him; and it must be 
constantly borne in mind that the power to 
control, on the part of the employer, is the 
essential fact establishing the relation.” A 
person employed by the agent of the owner 
of a street railway, at a stipulated sum per 
month, to run a car and furnish a driver, 
the car and the road being controlled and 
the work directed by the agent, is not an 
independent contractor, but is a servant. 
Jensen v. Barbour, 39 Pac. 906, 908, 15 Mont. 
582. 


A contractor who simply undertakes to 
bring about a result after his own methods 
is not a servant of his employer. Thus, a 
contractor engaged in building a sewer un- 
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lar language, be deemed a servant of the cor- 
poration. The word used is no doubt broad 
enough and might without exaggeration repre- 
sent all persons connected with the adminis- 
tration or furtherance of the affairs of a cor- 
poration from the very lowest menial to the 
president of the corporation, but it would 
manifestly be too general an application of 
the word. Wakefield v. Fargo, 90 N. Y. 213, 
217. 


A servant is one who is engaged not mere- 
ly in doing work or services for another, but 
who is, in his service, usually upon or about 
the premises or property of his emplover sub- 
ject to his direction and control therein, and 
who is generally Hable to be dismissed. 
Hence a person whom a railroad company 
employs to get out cross-ties, or build a sec- 
tion of their road, according to certain speci- 
fications and at a certain price, or whom a 
planter employs to build a house or dig a 
ditch of certain dimensions upon terms agreed 
upon, is not a servant of his employer; but 
persons who are engaged as conductors, or 
| other employés of railroad trains, to assist in 
| running them, and a person who is employed 

as superintendent of the business of a rail- 


der a contract by the city, which provided | road company, according to such schedules 
that it should be done under the immediate | and arrangements or directions as the com- 
superintendence and direction of a commis- | pany may from time to time prescribe, come 
sioner, was not a servant of the city. Fos- within the definition laid down, and may 


5 5 of Chicago, 64 N. E. 322, 323, 197 | properly be regarded as “servants” within the 


Laborer distinguished. 
See “Laborer.” 


Manager or superintendent of corpora- 
on. 

The general manager of a mercantile 
corporation, who has supreme authority in 
managing his business, and is a stockholder 
and director, and allowed a salary of $100 
per month for his services, is not a servant 
within Bankr. Act July 1, 1898, c. 541, § 64b, 
30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], 
according priority of payment to servants. 
In re Grubbs-Wiley Grocery Co. (U. S.) 96 
Fed. 183, 184. 


“Servants,” as used in Acts 1863, c. 63, 
making stockholders of a corporation liable 
for all debts that may be due and owing to 
their laborers, servants, and apprentices for 
services performed for such corporation, can- 
not be construed to mean a general manager 
of acorporation. “Servants” mean those who 
render menial or manual services. They are 
a class whose members usually look to the 
reward of a day’s labor or service for imme- 
diate or present support, from whom the com- 
pany does not expect credit, and to whom its 
future ability to pay is of no consequence. A 
servant is one who is responsible for no in- 
dependent action, but who does a day’s work 
or stated job under the direction of a supe- 
rior, A general manager would not, in popu- 


legal meaning of that word. Heygood v. 
State, 59 Ala. 49, 51. 


One employed by a mining corporation 
organized under the general manufacturing 
act of New York, as agent to take charge of 
its mines in another country, with full power 
to control its property and manage its finan- 
cial affairs in that country in all respects 
as the company itself could do, is not a “serv- 
ant,” within the meaning of the provision 
of that country making the stockholders of 
any company organized under it Hable for 
| services performed for the corporation by its 
laborers, servants, etc, The term “servant” 
is one in general use. In common parlance 
it is understood to relate and apply only to 
|a person rendering service of a subordinate, 
but not necessarily of a menial, character to 
an employer, varying in its nature according 
to the business or occupation in which it is 
' rendered, and not to extend to and include 
every employé or party who does work for 
another. Being associated in the section with 
the words “laborers” and “apprentices,” such 
context indicates that it was intended to ap- 
ply to a person employed to devote his time 
and render his services in the performance 
of work similar in its general character to 
that done by those employés. The word 
| ‘servants” in the section must be taken to 
have been used not in its broadest, most com- 
prehensive, nor in its more limited or restrict- 
ed, sense, but in the general and ordinary use 
of the term. It may be conceded that to use 


SERVANT 


it in its most conprehensive sense would in- 
clude the president and other officers of the 
corporation, while its use in a limited and 
restricted sense would only indicate a domes- 
tic, a person employed in the house or family, 
jr a menial who labors in some low employ- 
ment; and the term was not intended to ex- 
tend to the former or to be limited or restrict- 
ed to the latter class. Hill v. Spencer, 61 
N. Y. 274, 278. 


The superintendent of a mine is not a 
laborer, servant, clerk, or operative of a com- 
pany, within the meaning of a provision of 
tts charter making the stockholders individ- 
ually Hable for the wages of such persons in 
case the company becomes insolvent. Cock- 
ing v. Ward (Tenn.) 48 S. W. 287, 289. 


“Servants,” as used in Laws 1848, p. 54, 
c. 40, § 18, providing that the stockholders 
of any company organized under the provi- 
sion of such act shall be jointly and severally 
individually liable for all debts that may be 
due and owing to all their laborers, servants, 
and apprentices for services performed for 
such corporation, is not restricted to one who 
performs menial services, but includes one 
acting as engineer and foreman, and some- 
times as superintendent, of a mining com- 
“pany. Vincent v. Bamford (N. Y.) 12 Abb. 
Prac. (N. S.) 252. 


Officer or stockholder of corporation. 


“In construing the eighteenth section of 
the general manufacturing corporation act, 
which imposes liability upon stockholders in 
corporations for debts owing to laborers, serv- 
ants, or apprentices, the courts have confined 
its application to persons occupying subordi- 
nate positions, and have excluded from its 
protection the officers and managers of cor- 
porations on the ground that they were not 
laborers or servants, within the meaning of 
the act.” Palmer v. Van Santvoord, 47 N. B. 
915, 916, 153 N. X. 612, 38 L. R. A. 402 (citing 
Dean v. De Wolf, 82 N. T. 626; Hill v. Spen- 
cer, 61 N. Y. 274; Wakefield v. Fargo, 90 N. 
X. 213). 


Act Minn. March 6, 1876, providing that 
in a foreclosure sale of a railroad the court 
granting the foreclosure decree shall provide 
therein that the purchaser shall fully pay all 
sums due and owing by such foreclosed rail- 
road company to any servant or employ6é 
thereof, meant operatives of the grade of 
servants, which excluded officers to whom was 
intrusted the management of the corporate 
business. Wells v. Southern Minnesota Ry. 
Co. (U. S.) 1 Fed. 270, 272. 


The secretary of a manufacturing corpo- 
ration, in performing the services incident to 
the duties of his office, is a “servant” of the 
company, within the meaning and intent of 
Act Feb. 17, 1848, § 18, making stockholders 
of such corporations individually liable for 
debts due to their laborers, servants, etc. 
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Richardson v. Abendroth (N. Y.) 43 Barb. 162, 
164. 


The term “laborers, servants and appren- 
tices of a corporation,” within the meaning 
of Laws 1848, c. 40, § 18, providing that the 
stockholders of such corporation shall be 
jointly and severally and individually liable 
for all debts that may be due and owing to all 
their laborers, servants, and apprentices, does 
not include the secretary of such corporation. 
Coffin v. Reynolds, 37 N. Y. 640, 641. 


Comp. Laws 1883, c. 349, made every as- 
signment void which gave a preference to one 
creditor over another except for the wages of 
laborers, servants, and employés earned with- 
in six months prior thereto. Held, that the 
words “laborers, servants, and employés” 
were not used to mean simply persons who 
work at manual! toil, since, if that construc 
tion was to obtain, the use of the three words 
“laborers, servants, and employés” was tau- 
tological, and that the words should be con- 
strued to include even stockholders of the cor- 
poration, who are engaged in its service, and 
work for the corporation on a salary. Conlee 
Lumber Co. v. Ripon Lumber & Mfg. Co., 29 
N. W. 285, 287, 66 Wis. 481. 


As owner. 
See “Owner.” 


Piece workman. 


A servant is one who, for wages, serves 
his employer, following his direction and per- 
forming the work. A workman by the piece. 
who, by his industry and labor, gives the re- 
quired shape to the material of his employer, 
who has no interest in the work, and is not 
under a contract, is a servant and ordinary 
employé. The same is true of a laboring man 
who works by the job in unloading a car of 
coal under the direction and subject to the 
control of the employer. Holmes v. Tennes- 
see Coal, Iron & R. Co., 22 South. 403, 405, 49 
La. Ann. 1465. 


Railroad physician. 


The term “servant,” as used with rela- 
tion to the rule of respondeat superior, has a 
well-defined meaning, being applicable to any 
relation in which, with reference to the mat- 
ter out of which an alleged wrong has sprung. 
the person sought to be charged had the right 
to control the action of the person doing the 
alleged wrong; and this right to control ap- 
pears to be the conclusive test by which to 
determine whether the relation exists. For 
the relation to exist so as to make the master 
responsible, the master must not only have 
the power to select the servant, but to direct 
the mode of executing, and to so control him 
in his acts in the course of his employment 
as to prevent injury to others. The relation 
of master and servant does not exist between 
a railroad company and a physician employed 
by it to take care of men injured in its en- 
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ployment. 
R. Co., 30 S. W. 1036, 1037, 94 Tenn. (10 
Pickle) 713, 28 L. R. A. 552, 45 Am. St. Rep. 
767. 


Road commissioner. 


Road commissioners act as public officers, 
and not as servants of the town. McManus 
v. Inhabitants of Weston, 41 N. E. 301, 302, 
164 Mass. 263, 31 L. R. A. 174. 


School teacher. 


A school teacher is neither a laborer, 
clerk, servant, nurse, nor other person, with- 
in the meaning of the statute providing that 
in all cases within the jurisdiction of a jus- 
tice of the peace, where any action is brought 
by any laborer, clerk, servunt, nurse, or other 
person for compensation claimed to be due 
for personal] services performed, the plaintiff, 
if successful, shall be entitled to recover, as 
part of the costs, a judgment against the de- 
fendant for an attorney’s fee. School Dist. 
No. 94 v. Gautier, 73 Pac. 954, 957, 13 Okl. 
194. 


Special police officer. 


A special police officer appointed on ap- 
plication of the keeper of a theater, by giving 
a bond to the city. is not a servant of the 
proprietor of the theater, who did not appoint 
him, could not remove him, and could not con- 
trol his official conduct. Healey v. Lothrop, 
50 N. E. 540, 171 Mass. 263. 


Traveling salesman. 


A creditor of a bankrupt, employed by 
the bankrupt as a traveling salesman at an 
annual salary, is not a servant of his em- 
ployer, within the meaning of Bankr. Act, 
July 1, 1898, c. 541, § 64b, 30 Stat. 563 [U. 
S. Comp. St. 1901, p. 3447], according priority 
of payment out of bankrupt estates to serv- 
ants. In re Scanlan (U. S.) 97 Fed. 26, 27. 


“A servant is popularly understood to be 
one who is employed to perform an inferior 
and menial service. There is also a sense in 
which the word ‘servant’ may be applied to 
a person who perfornis for another any kind 
of service in which the word would be equiva- 
lent to ‘employé’ or ‘agent,’ But this is not 
the signification popularly attached to the 
word.” As used in a statute creating exemp- 
tions in favor of “servants,” the word does 
not include a traveling salesman. Epps v. 
Epps, 17 Ill. App. (17 Bradw.) 196, 201. 


“Servants,” as used in General Incorpo- 
ration Act 1875, § 11, providing that the stock- 
holders of mining, quarrying, and manufac- 
turing companies are jointly and severally 
liable individually for all moneys due and 
owing to the laborers, servants, clerks, and 
operatives of the company if it becomes in- 
solvent, is not synonymous with “employés,” 
und does not include a traveling salesman on 
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“He would be if 
we were at liberty to accept the term in its 
broadest sense, as defined by Mr. Wood in 
his work on Master and Servant, viz.: The 
word “servant” in our legal nomenclature has 
a broad significance, and embraces all per- 
sons, of whatever rank or position, who are in 
the employ and subject to the direction or 
control of another in any department of labor 
or business. Indeed, it may in most cases be 
said to be synonymous with “employé.”’” 
Hand v. Cole, 12 S. W. 922, 923, 88 Tenn. 400, 
7 L. R. A. 96, 97. 


SERVED. 


See “Duly Served’: “Not Served for 
Want of Property”; “Personally Serv- 
ed.” 


Where a sheriff makes his return “Serv- | 
ed,” a legal service is understood; that is, 
that it has been served according to law. 
Kennedy v. Baker, 28 Atl. 252, 254, 159 Pa. 
146. 


A sheriff’s return of summons as Ser v- 
ed” means served on all the defendants. 
Marshall v. Lowry (Pa.) 6 Serg. & R. 281. 


A writ or notice is issued when it is put 
in proper form and placed in an officer’s 
hands for service, but it is not served until 
the officer has performed the acts which con- 
stitute service, or the party to whom it is di- 
rected has waived the form and accepted 
service. Hence an abstract on appeal stating 
that notice of appeal was issued on defendant 
and on the clerk on a certain date does not 
show that the notice was served so as to con- 
fer appellate jurisdiction, “issued” not being 
equivalent to served.“ Oskaloosa Cigar Co. 
v. Iowa Cent. Ry. Co. (Iowa) 89 N. W. 1065. 


To serve a writ is to deliver it with ju- 
dicial effect—in such manner as to charge the 
person with a receipt of it. A return of 
“Served” to a writ of summons amounts to 
nothing. It is a mere conclusion of law. 
The return must disclose the facts upon 
which such conclusion is based. City v. 
Cathcart (Pa.) 10 Phila. 103. 


In computing longevity pay, the words 
“for every five years he may have served or 
shall serve in the army of the United States,” 
occurring in Act Cong. July 5, 1838, § 15, in- 
clude cadet services at West Point; and such 
services should be computed in reckoning 
longevity pay prior as well as subsequent to 
Act Feb. 24, 1881, which provides that addi- 
tional pay to officers for length of service to 
be paid with a current monthly pay, and the 
actual time of service in the army or navy, 
or both, shall be allowed all officers in com- 
puting their pay. United States v. Watson, 
9 Sup. Ct. 430, 431, 130 U. S. 80, 32 L. Ed. 
852. ` 


SERVED 
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One has not served a term in prison, benefit. One confers an advantage upon him- 
within Comp. Laws 1897, § 2112, allowing a | self by striving for his own benefit, and looks 
prisoner reduction of term for good behavior , upon his labor done in his own behalf as that 
if he has not already served a second term, | which particularly furthers his interest and 


though he was sentenced to and confined happiness. 


therein, the convictions having been of of- 


The word “render” sometimes 
menns to bestow or provide; furnish; to 


fenses not punishable by such confinement. | give in answer to requirement of duty or de- 


In re Harney (Mich.) 96 N. W. 795. 


SERVI. 


The “servi,” as the Romans used the 
term, were those employed in husbandry and 
manufactures, Ex parte Meason (Pa.) 5 Bin. 
167, 179. 


SERVICE. 


See Actual Military Service“: “Actual 
Service”; “Car Service’; “Civil Serv- 
ice’; “Constructive Service“: Ex- 
traordinary Services“; General Serv- 
ices”; “In Service’; “Involuntary Serv- 


mand. And the words, as used in a statute 
providing that the earnings of a judgment 
debtor for his personal services rendered 
within 30 days next preceding the levy of ex- 
ecution shall be exempt, do not necessarily 
contemplate that the services be rendered an- 
other. One provides for himself and family 
in answer to one of the highest requirements 
of duty, and hence a miner is authorized to 
claim gold dust taken from his claim within 
30 days next preceding a levy as exempt from 
execution. Dayton v. Ewart, 72 Pac. 420, 
422, 28 Mont. 153, 98 Am. St. Rep. 549. 


“Services rendered,” as used in a statute 
according a priority to claims for services 


rendered in keeping a railroad in repair, 


ice”; “Legal Service”; Maritime Serv- | 


ice”; Medical Services“; “Military 
Service“; “Otticial Service’; “Ordinary 
Service“; Personal Service“; Profes- 
sional Services“; “Public Service“; 
“Real Services“; “Salvage Service“; 
“Sea Service“; “Special Services“; Toll 
Service“; Transfer Service“; Vol- 
untary Services.“ 

All services, see All.“ 

Like service, see Like.“ 


“Service or labor“ within the meaning of 


Act Cong. Feb. 26, 1885, e. 164 [U. S. Comp. 
St. 1901, p. 1290], prohibiting the importa- 
tion of aliens for labor or service, is limited 
to cheap and unskilled labor and service, and 
does not include professional labor or serv- 
ice. United States v. Laws, 163 U. S. 258, 16 
Sup. Ct. 998, 41 L. Ed. 151. 


Act Cong. Feb. 26, 1885, c. 164 [U. 8. 
Comp. St. 1901, p. 1290], prohibits the im- 
portation and migration of foreigners and 
aliens under contract to perform labor or 


service of any kind in the United States. 
The act provides that the prohibitions of the 


act shall not apply to professional actors, 
artists, lecturers, or singers, nor to persons 
employed strictly as personal or domestic 
servants. Held, that the words “labor and 
service” include the services of an alien 
clergyman residing in England. The words 
“labor or service” should not be taken in any 
restricted sense. Every kind of industry, 
and every employment, manual or intellec- 
tual, is embraced within the language used, 
subject to the specific exceptions. United 
States v. Church of the Holy Trinity (U. S.) 
36 Fed. 303, 305. 


The word “service” has different mean- 
ings. It may mean an advantage conferred ; 
that which promotes interest or happiness; 


meant only services rendered by such as were 
engaged in manual labor in making repairs. 
The dividing line is between services render- 
ed in the official and executive management 
and authority over the work of making re- 
pairs and running the road, and such labor- 
ers and employés as do this work. Poland 
v. Lamoille Valley R. Co., 52 Vt. 144, 180. 


Of administrator. 


“Services,” as used in Revision, p. 76. § 
112, directing the orphans’ court to apportion 
commissions among the administrators of an 
estate, having regard to their respective serv- 
ices, means the pains, trouble, and risk taken 
by each in the administration. Andress v. 
Andress, 22 Atl. 124, 125, 46 N. J. Eq. 528. 


Of apprentice. 


An apprentice, to gain a settlement in a 
township, must serve with his or her master 
or mistress for the space of one full year. If 
he absents himself from the service and roves 
abroad, he does not gain a settlement. Sub- 
jection to indenture without service under it 
does not fulfill the words nor the design of 
the statute, and running away is not service. 


. Overseers of Poor of Jefferson Tp. v. Over- 


seers of Poor of Pequanack Tp., 13 N. J. Law 
(1 J. S. Green) 187. 


Of auctioneer. 


“Services,” as used in 2 Rev. St. (5th 
Ed.) 463, providing that an auctioneer shall 
not receive a higher rate for his “services” 
than 2% per cent., unless by written agree- 
ment, are not merely the offering of the goods 
for sale, but also the duties incidental there- 
to, such as the advertising of the sale and 
making the necessary entries of sale. Leeds 
v. Bowen (N. Y.) 2 Abb. Prac. (N. S.) 43, 46. 


„Services,“ as used in Rev. St. c. 17, tit. 
1, $ 23, fixing the compensation which an auc 
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tioneer shall demand or receive for his serv- 
ices, includes every kind of service that may 
be rendered by him in taking the property 
into his possession and taking care of it while 
the sale is under advertisement, preparing 
the necessary catalogues or schedules, and la- 
beling or numbering the articles, and entering 
them and the sales in his books, but does not 
include expenses actually and necessarily in- 
curred and paid by him—as, for instance, the 
expense of advertising in public newspapers 
in compliance with his duty under the stat- 
ute. Russell v. Miner (N. Y.) 25 Hun, 114, 
115. 


“Services,” as used in 1 Rev. St. $$ 23, 24, 
providing that an auctioneer shall receive a 
certain per cent. on the amount of sales as 
compensation for his “services,” means serv- 
ices as an auctioneer, and does not include 
other sales made by him. Russell v. Miner 
(N. Y.) 61 Barb. 534, 538. 


Of daughter. 


Where a daughter rented a house and 
carried on the business of a milliner at the 
time of her seduction, the fact that her 
mother and younger brother and sisters re- 
sided with her and received part of their 
support from the proceeds of her business, 
the father lodging elsewhere, did not consti- 
tute such “services” as to entitle the father 
to maintain an action for such seduction. 
Manly v. Field, 7 C. B. (N. S.) 96. 


Of employé. 


An assignment of all right to money due 
or to become due for services under a build- 
ing contract includes expenditures as well as 
labor. Tracy v. Waters, 39 N. E. 190, 162 
Mass. 562. 


„Services,“ as used in Code Oiv. Proc. $ 
191, subd. 2, as amended by Laws 1898, c. 
574, relating to the taking of appeals in an 
action to recover wages, salary, or compen- 
sation for services, including expenses inci- 
dental thereto, ete., means work done by 
one person at the request of another, the 
nature of the work, whether of a humble or 
high grade, being unimportant; and there- 
fore the statute is not to be restricted to 
owners of claims of employés and laboring 
men employed at a given rate of wages or 
compensation, but includes claims for pro- 
fessional services. Boyd v. Gorman, 52 N. 
E. 113, 157 N. Y. 365. 


„Services,“ as used in Act April 9, 1872, 
giving a priority of liens for labor and serv- 
ices performed, the operation of works, 
mines, manufactories, or other business, etc., 
means such as in the course of a regular 
employment contributes directly or indirect- 
ly to the particular, permanent, and continu- 
ous use of such businesses, whether skilled or 
unskilled in the particular art or craft, but 
does not include labor or services contrib- 
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uted to the construction and equipment of 
such businesses, it being only temporary and 
preliminary to their operation. Appeal of 
Llewellyn, 103 Pa. 458, 462. 


Of officer. 


“Services,” as used in Gen. St. 1878, e. 
8, $ 172, providing that the county treasurer 
shall receive certain percentages for his serv- 
ices, provided that he shall not receive more 
than a certain amount for his personal serv- 
ices in any one year, include all the labor of 
performing the duties of treasurer, and re- 
ceiving, collecting, and disbursing, whether 
such labor be performed by the treasurer 
himself or by a deputy or clerk, and all ex- 
penses incidental to such performances save 
those of which the statute specifically di- 
rects the allowance. Yost v. Scott County 
Com’rs, 25 Minn. 366, 367. 


The word “services” in a statute pro- 
viding that a public officer shall receive a 
certain salary as compensation for his serv- 
ices, except, etc., is to be construed as in- 
cluding all his services except such as are 
specifically excepted. Erle County Sup’rs v. 
Jones, 23 N. E. 742, 119 N. Y. 339. 


Of ship. 


A sailor must be deemed in the “serv- 
ice of the ship” while under the power and 
authority of its officers, and the phrase is 
not confined in meaning to acts done for the 
benefit of the ship or in the actual perform- 
ance of the seaman’s duty. He is entitled to 
be cured, at the expense of the ship, of 
any injury received by him in executing an 
improper order, or inflicted on him directly 
by the wrongful violence of an officer of the 
ship in the exercise of his authority as offi- 
cer to punish him. Ringgold v. Crocker (U. 
S.) 20 Fed, Cas. 813, 814. 


Of soldiers. 


“Service,” as used in a resolution of a 
town that it would guaranty to all members 
of a certain company of soldiers organized 
in the town a certain sum per month while 
in service, etc, and also pay them cer- 
tain sums in advance when called into serv- 
ice, should be construed to refer only to the 
service under authority of the United States. 
Howes v. Inhabitants of Middleborough, 108 
Mass. 123, 126. 


Of the state. 


Rev. Code, c. 120, § 11, giving the Attor- 
ney General the right of appeal in certain 
cases against persons in the “service of the 
state,” should be construed to mean military 
service. Attorney General v. Fenton (Va.) 
5 Munf. 292, 295. 


Of surviving partner. 


The word “services,” as used in an 
agreement between surviving partners and 
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the executor of a deceased partner, provid- | a member of the matrimonial] partnership in 
ing that the surviving partners shall ac- Texas. She no more owes service to the 
count only for profits after paying all ex- husband than he to her. Her duties are 
penses, costs, charges, and services, relates those of a wife, and are not to be valued as 
to the employment by the survivors of a those of a servant or hireling. The husband 
manager, and does not include the surviving ; usually follows a pursuit which makes a re- 
partners’ attention to the business, so as to turn in money, and the value of his labor 
enable them to recover compensation there-| can be ascertained by comparison with that 
for. Brown v. MeFarland's Ex'r, 41 Pa. (5! of other men in like employment with like 


Wright) 129, 133, 184, 80 Am. Dec. 598. ability. The wife’s labor, while equally 
: valuable to the community, does not com- 
Of wife. mand a price in the market, and therefore 


loss of service of plaintiff's wife because of à husband. Gainesville, H. & W. Ry. Co. v. 
injuries, etc., includes any pecuniary injury | Lacy, 24 S. W. 269, 271, 86 Tex. 244. 
suffered by the husband from having been 

deprived of the aid, comfort, and society of On logs or lumber. 

his wife, or which may reasonably be ex- Laws 1887, Act No. 229 (8 How. St. § 
pected to result in the future, including | 8427a), giving any person who performs any 
charges and expenses incurred, or which he labor or service in manufacturing lumber a 
may be put to, in consequence of the wrong. | lien therefor, includes the labor or services 
Butler v. Manhattan Ry. Co., 38 N. E. 454, | of teams furnished by the person who him- 
455, 143 N. T. 417, 26 L. R. A. 46, 42 Am. St. self, as a laborer or contractor, performs the 
Rep. 738. labor or service; but there can be no lien 


N 35 in favor of the owner of a team let to the 

Ser vice,“ When applied to the functions laborer or contractor, where the one who 
of a wife, is not measured by any fixed or makes use of the team is himself entitled to 
conventional standard as to labor actually assert a lien for the services at a gross sum 
performed, but may be ascertained by the for his own work and that of the team. 
jury from their common knowledge, based Mable v. Sines. 52 N. W. 1007, 92 Mich. 545 
upon the aid, assistance, comfort, and so- i ; n ’ i 
ciety the wife would be expected to render “Services,” as used in Laws 1877, c. 95. 
the husband under the circumstances and giving one a lien for labor and services on 
conditions in which they may be placed. logs, means not merely the personal or man- 
Gulf, O. & 8. F. Ry. Co. v. Younger (Tex.) | ual labor and services of the claimant, but 
40 S. W. 423, 424. includes those performed by his teams and 

The term “services,” as used in regard to servants. 33 v. Cusbing, 5 N. W. 490, 
the wife's services, signifies such services as | 491, 49 Wis. 169. 
are due from her, and includes the idea of her 
society, and not alone such service as a hired 
domestic might perform. Selleck v. City of seeking to recover a lien on logs and lumber, 
Janesville, 80 N. W. 944, 946, 104 Wis. 570, 47 | that the lien is for services rendered on logs 
L. R. A. 691, 76 Am. St. Rep. 892. and lumber, as required to be so stated by 

“Services,” in the sense in which the Tay. St. 1769, § 28, includes both the person 
term is used in the statement that loss of Who cooks food for a logging crew and the 
service is the material element of damages | Person furnishing the provisions. Winslow 
in an action for criminal conversation, does v. Urquhart, 39 Wis. 260, 268. 
not mean labor performed nor assistance in 
any material sense. Deprivation of services SERVICE (in Practice). 
in this connection does not involve or imply The word “service.” as applied to the 
a loss measurable by pecuniary standards of commencement of a suit, is that notice given 
value, such as obtain where the master is | to the defendant which makes him a party 
5 F 8 5 to the proceeding, and makes it incumbent 

on hi a d f 

his daughter; but the term is used in a j; eee en O Tae enue 


f or run the risk of having a valid judgment 
peculiar sense, implying whatever of aid, as- rendered against him in consequence of his 


sistance, comfort, and society the wife would default. Sanford v. Dick. 17 Conn. 213. 215: 


be expected to render or bestow upon her Cross v. B 15 
husband under the circumstances and in the ross v. Barber, 15 Atl. 69, 70, 16 R. I. 266. 


The term “services on logs or lumber,” 
in the meaning of an averment, by a person 


condition in which they may be placed, “Service” means serving the defendant 
whatever those may be. Long v. Booe, 17| with a copy of the process, or showing him 
South. 716, 718, 106 Ala. 570. the original if he desires it. Goggs v. Lord 


The word “service,” as used at common Huntingtower, 12 Mees. & W. 503, 504. 


law in relation to the labor performed and Delivery of a notice of appeal addressed 
aid rendered by a wife, does not properly | to the county clerk is service upon such 
represent the dignity of the wife’s work as clerk, as required by Comp. St. 1901, art. 1, 
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c. 18, § 37. Jarvis v. Chase County, 89 N. shall be indorsed thereon, and shall state 
W. 624, 625, 64 Neb. 74. when the citation is served, and the manner 
of service, conforming to the command of 
the writ, etc., is meant the particular act of 


act of a marshal, ordinarily implies Some- | the officer by which the copy of the citation 
thing in the nature of an act or proceeding | wag communicated to the local agent. Con- 


adverse to the party served, or of a notice | tinental Ins, Co. v. Milliken, 64 Tex. 46, 47. 
to him, and was not intended to cover a case 
of a warrant deposited with the warden of The term “service,” as used in the 
a penitentiary as a voucher or authority for | chapter relating to the collection of taxes, as 
detaining the prisoner. United States v. Me- applied to any notice, summons, demand, or 
Mahon, 17 Sup. Ct. 28, 30, 164 U. S. 81, 41 other paper, shall mean delivering it or a 
L. Ed. 357. | copy to the person for whom it is intended, 
or leaving it or a copy at his last and usual 
„Service“ is defined in Burrill’s Law Die- place of abode or of business, or sending it 
tionary as the judicial delivery or communi- or a copy by mail postpaid if such notice, 
cation of papers, execution of process, the | summons, demand, or other paper relates to 
delivery or communication of a pleading, no- taxes upon land, posting it or a copy con- 
tice, or other paper in the interest of the spicuously in some convenient and public 
opposite party, so as to charge him with the | place in his precinct, and sending a copy by 
receipt of it and to subject him to its legal | mail postpaid, addressed to him at the city 
effect. Where a person confined in Jail was or town in which such land lies. Rev. Laws 
entitled to have delivered to him, one entire | Mass. 1902, p. 229, c. 13, § 1. 
day before the trial, a list of the names of 
the persons summoned, from which jurors to| Service by mail. 
try him were to be drawn, a list of the 75 Code Civ. Proc. § 1011, authorized the 
persons summoned appearing in the record, | service of papers on an attorney at his office, 
followed by this return: Executed by serv- or, if it be not open, at his residence, and, 
ing copy of the within on Seaborn Walker jf the residence is unknown, by depositing 


Nov. 15, 1874. J. S. Burke Sheriff’—is evi-| the paper in the post office. Held, that a 
dence of a sufficient compliance with this re- deposit in the post office under such statute, 
quirement. Walker v. State, 52 Ala. 192, in order to constitute service by mail, must 


193. be a deposit in the post office at the place 


The mailing of a copy of a verified state- where the attorney making the service re- 
ment of a claim of damages to the town clerk | sides or has his office, and therefore a de- 
or town board of which the town supervisor posit in the post office at the residence of the 
is a member is a sufficient service thereof. attorney to be served was not a valid serv- 
within the meaning of Highway Law, $ 16, ice. Thompson v. Brannan, 18 Pac. 783, 784, 
providing that no action shall be maintained 76 Cal. 618. 
against any town to recover damages unless 
a verified statement of the cause of action | SERVICE REAL. 
shall have been presented to the supervisor 
of the town within six months after the “Service real,” in the civil law, is “de- 
cause of action accrued, and no such action | fined to be a service which one estate owes 
shall be commenced until 15 days after the to another, or the right of doing something 
service of such statement. “While the word | or having a privilege in one man’s estate for 
‘service’ has an accepted meaning in relation the advantage and convenience of the owner 
to papers served in an action, it seems to us of another estate. To constitute such a serv- 
that a construction of this statute would be | ice there must be two estates—one giving 
unnecessarily strict which would give to the | and the other receiving the advantage.” Per 
word a different meaning when applied to a Dillon, J., in Karmuller v. Krotz, 18 Iowa, 
proceeding which is a condition precedent 352, 357. 
to the bringing of the action, and part of the 
remedy itself.” Soper v. Town of Green-| SERVING A TERM. 


wich, 62 N. Y. Supp. 1111, 1113, 48 App. Div. 
354. i f i Within a statute allowing a prisoner a 


reduction of term for good behavior if he is 
When a statute requires service on a not serving a second term, one cannot be 
person, it means personal service, unless | considered as serving a term when he is 
some other service is specified or indicated. | detained in prison without warrant of law. 
McDermott v. Board of Police for Metropol- | In re Harney (Mich.) 96 N. W. 795. 
itan Police Dist. (N. Y.) 25 Barb. 635, 647. 


By “service,” in Rev. St. § 1227, provid- SERVIDUMBRE. 
ing for the service of a copy of a citation 
on the local agent of an incorporated or “Servidumbre” is the term used in the 
joint-stock company, and declaring that the Spanish law to denote a servitude. Mulford 
turn of the officer executing the citation | v. Le Franc, 26 Cal. 88, 103. 


The word “service,” as applied to the 
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SERVIENT ESTATE OR TENEMENT. 


A servient estate is an estate, or some 
ase, in the nature of an easement, on which 
another estate is dependent, of necessity, for 
enjoyment. Dillman v. Hoffman, 38 Wis. 
559, 572, 


When one part of an estate is depend- 
ent, of necessity, for enJoyment on some use, 
in the nature of an easement, in another 
part, the former is the dominant, and the 
latter the servient, estate. Galloway v. 
Bonesteel, 26 N. W. 262, 65 Wis. 79, 56 Am. 
Rep. 616. 


The term “servient estate,” in the law 
of easements, is used to designate the estate 
in which another owns an easement. Ste- 
vens v. Dennett, 51 N. H. 324, 330. 


The servient estate is the one upon 
which the easement is imposed. Walker v. 
Clifford, 29 South. 588, 591, 128 Ala. 67, 86 
Am. St. Rep. 74. 


The land upon which a burden or servi- 
tude is laid is called the ‘“‘servient tenement.” 
Civ. Code Cal. 1908, § 803; Civ. Code Mont. 
1895, § 1252; Rev. Codes N. D. 1899, § 3353; 
Civ. Code S. D. 1903, § 269; Rev. St. OKL 
1903, § 4054. 


SERVILE LABOR. 


Publishing an advertisement in a news- 
paper issued on Sunday is “servile labor,” 
Within the meaning of a prohibitory statute. 
Smith v. Wilcox (N. Y.) 19 Barb. 581, 582. 


“Servile labor,“ as used in a statute re- 
lating to work on the Sabbath, is equivalent 
in principle to “secular business,” though dif- 
fering in expression. Gladwin v. Lewis, 6 
Conn. 49, 53, 16 Am. Dec. 33. 


The terms “traveling,” ‘‘servile labor,” 
and “working,” within the meaning of a stat- 
ute prohibiting such acts on a Sabbath, does 
not include the act of arbitrators in making 
an award. Story v. Elliot (N. Y.) 8 Cow. 27, 
30, 18 Am. Dec. 423. 


In construing a statute declaring that 
there shall be no servile labor or working on 
the Lord’s Day, except works of necessity or 
charity, the court said: “I consider that 
this provision treats ‘servile labor’ as one 
distinct class of what is forbidden, and 
‘working,’ without the adjective, as another; 
that it has adopted the latter phrase as the 
most comprehensive that the language can 
supply to cover the action and employment 
of mind or body in the pursuits of business.” 
Campbell v. International Life Assur, Soc. 
of London, 17 N. X. Super. Ct. (4 Bosw.) 298, 
316, 


SERVITUDE - 


SERVITUDE. 


See ‘Additional Servitude”; “Apparent 
Servitude”; “Involuntary Servitude”; 
“Negative Servitude”; “Personal Serv- 
itude”; “Positive Servitude”; “Urban 
Servitudes.” 


A servitude or easement is a right which 
the owner of one estate, the dominant, has 
over another estate, the servient, which does 
not belong to him. They are charges of one 
estate for the benefit of another, and are 
rights in alieno solo as distinguished from 
rights of ownership proper. Nellis v. Mun- 
son (N. Y.) 24 Hun, 575, 576 (citing 3 Kent, 
Comm. marg. p. 435). 


The term “easement” or “servitude” is 
used to designate some privilege existing in 
one not the owner of real estate, constituting 
a privilege in reference to the land. There 
are two very usual methods of creating an 
easement or imposing a servitude on land: 
The owner of a tract of land may convey 
a portion of it, and in the deed of convey- 
ance may retain an easement in it for the 
benefit of the portion which he does not dis- 
pose of; or he may in the deed convey to 
his grantee an easement in the land which 
he retains in his possession. These ease- 
ments are appurtenant to the land, and pass 
with it to successive grantees. Rowe v. Nal- 
ly, 32 Atl. 198, 199, 81 Md. 367. 


A servitude is defined to be a charge 
Imposed on one heritage for the use and ad- 
vantage of a heritage belonging to another 


proprietor. Manbeck v. Jones, 21 Pa. Co. 
Ct. R. 300, 302. 
“Servitude” is defined to be a right 


which subjects a land or tenement to some 
service for the use of another land or tene- 
ment which belongs to another master. Los 
Angeles Terminal Land Co. v. Muir, 68 Pac. 
308, 312, 136 Cal. 36. 


In civil law a “servitude,” which is but 
a single right of property detached from the 
general ownership and granted to another, 
and is called in our law an “easement,” is a 
burden affecting lands by which the propri- 
etor is restrained from the full use of his 
property, or is obliged to suffer another to 
do certain acts upon it, which, were it not 
for that burden, would be competent solely 
to the owner; and they are divided, in ref- 
erence to their origin, into natural, legal, and 
conventional. Where two contiguous fields 
belong to different proprietors, one of which 
is higher than the other, the inferior field 
is obliged to receive the water that flows 
from the superior, and this is given as an 
example of a servitude constituted by na- 
ture. Laumier v. Francis, 23 Mo. 181, 184. 


Easements are property; servitudes are 
burdens on property; and an owner is enti 


SERVITUDE 


tled to complete dominion over and enjoy- 
ment of his property, except in so far as 
he voluntarily relinquishes those rights; and 
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| canals through the estate of one’s neighbor. 


Civ. Code La. 1900, art. 714. 


it is immaterial whether the easement or SERVITUDE OF DRIP. 


servitude is created by public or private 
grant, or by prescription. And the courts 
vigilantly guard a dominant tenement in its 
full possession of an easement, and a serv- 
ient one from an increase of the servitude, 
regardless of whether the injury follow an 
abridgment of the easement or an enlarge- 
ment of the servitude. St. Louis Safe De- 
posit & Savings Bank v. Kennett’s Estate, 
74 S. W. 474, 481, 101 Mo. App. 370. 


“Servitude” means the same as “ease- 
ment,” and is a right which one proprietor 
has to some profit, benefit, or beneficial use 
out of, in, or over the estate of another pro- 
prietor. Ritger v. Parker, 62 Mass. (8 Cush.) 
145, 147, 54 Am. Dec. 744. 


“A servitude is as well known to the 
civil law as an easement is to the common 
law, and servitudes were acquired under the 
civil law in the same manner as other prop- 
erty. * * He who is the owner of a 
thing and has the free administration of it 
may grant a servitude, and a servitude may 
be established on conditions and for a lim- 
ited time.” Blain v. Staab, 65 Pac. 177, 178, 
10 N. M. 743. 


The word “servitude,” as used in the 
civil law, meant the rights to an easement, 
such as the right of way and the like. The 
term is equally significant with “easement” 
or “incorporeal hereditament.” Corning v. 
Gould (N. X.) 16 Wend. 531, 538. 


Servitudes imposed for the public or. 


common utility relate to the space which is 
to be left for the public use by the adjacent 
proprietors on the shores of navigable rivers, 
and for the making and repairing of levees, 
roads, and other public or common works. 
Civ. Code, art. 665; Whann v. Hiller, 34 
South. 689, 690, 110 La. 566. 


A right of way over the land of another 
is designated in the common law as an 
“easement” and in the civil as a “servi- 
tude,” and is defined to be a charge imposed 
upon one heritage for the use and advantage 
of another heritage belonging to another 
proprietor. Kieffer v. Imhoff, 26 Pa. (2 Cas- 
ey) 438. 


SERVITUDE IN GROSS. 


A “servitude in gross” is a personal 
servitude imposed on land for the benefit of 
persons owning a right, irrespective of own- 
ership of the land. Smith v. Cooley, 2 Pac. 
880, 881, 65 Cal. 46. 


SERVITUDE OF DRAIN. 


The right of drain consists in the servi- 
tude of passing water collected in pipes or 


se — i. — . 
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Every owner is bound to so construct his 
roofs that the rain falling on them shall not 
fall on the land of his neighbor, but on his 
own or the public way. This fall of water 
gives rise to the servitude of drip. The 
servitude of drip is that by which any one 
engages to permit the waters from the roof 
of his neighbor to fall on his estate, or that 
by which any one obligates bimself to suffer 
the water from his own roof to fall on the 
estate of his neighbor. Civ. Code La. 1900, 
art. 713. 


SERVITUDE OF LIGHT. 


Servitudes of light are of two kinds— 
one which gives the owner of a house the 
right of opening windows in a wall held in 
common for the admission of light, with the 
right also of preventing his neighbor from 
raising any building which can obstrutt the 
admission of light; and the other which 
gives the right of preventing one’s neighbor 
from opening his wall, or a wall beld in com- 
mon, for the admission of light from a yard 
or other place, or which limits him to cer- 
tain lights which are conferred by his title. 
Civ. Code La. 1900, art. 717. 


SERVITUDE OF VIEW. 


Servitudes of view are of two kinds: 
One which confers the right of safe view 
with the power of preventing one’s neighbor 
| from raising any buildings which obstruct it; 
and the other which gives an owner the 
right of preventing his neighbor from having 
any view or lights on the side on which their 
estates unite, unless he exercises these servi- 
tudes according to his title. Civ. Code La. 
1900, art. 716. 


SESSION. 


See “Extraordinary Session”; “In Ses- 
sion”; “Joint Session”; Next Ses- 
sion”; “Regular Session.” 


“The literal signification of the word 
‘sessions’ is ‘sittings.’ The learned Doctor 
Johnson in his dictionary defines ‘sessions’ 
to be a meeting of the justices, as sessions 
of the peace.” People v. Powell (N. X.) 14 
Abb. Prac. 91, 93. 


The word “session,” as used in Rev. St. 
§ 1759, par. 19, authorizing the publication 
of a statement of the acts and proceedings 
of a board of county commissioners ‘‘at the 
final adjournment of the meeting, session, 
or term of the board, and after all of the 
business of the term has been completed,” 


SESSION 
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SESSION 


held to be synonymous with the word'a court, legislative body, or other assembly 


“term.” Ravenscraft v. Blaine County, 47 
Pac. 942, 943, 5 Idaho, 178. 


“Session” and “term,” as applied to 
courts, are not convertible or synonymous, 
and where a statute provided that the court, 
at its first regular session after the filing 
of a petition with the clerk, should order an 


| 


sits, with no other interval than short in- 
termissions or daily adjournment; the time 
between the first meeting of an assembly 
and its final adjournment. Stefani v. State 
24 N. E. 254, 256, 124 Ind. 3. N 


Under a statute authorizing an insur- 
ance commissioner to petition for the annul- 


election, etc., the court said: “If the word ment of the charter of an insolvent insur- 


‘term’ had been used, and the regular term 
of the court had expired without a session, 


after the filing of a petition, then the peti- | 


tion could not be acted upon, according to 
the strict letter of the law, at a subsequent 


t 


ance company and for a receiver, and to 
bring such petition to the superior court of 
the county of defendant’s location, if in ses- 
sion, and, if not, to a judge of the Supreme 
Court of Errors, it is held that such a peti- 


term.” Robertson v. State, 70 S. W. 542, tion cannot be brought to a judge of the 


543, 44 Tex. Cr. R. 270 (citing Lipari v. State, 
19 Tex. App. 431). 


According to parliamentary law, strict- 
ly speaking, an original meeting and an ad- 
journed meeting constitute the sume meet- 
ing; but it is held that in Gen. St. 1878, c. 
13, §§ 49-53, relative to meetings of the board 
of county commissioners, and providing that 
when a petition is made for the establish- 
ment, ‘change, or vacation of a county road, 
the county auditor shall lay it before the 
board at their next session, and, after the 
lapse of 30 days, at the next meeting of the 
board they shall proceed to determine the 
prayer of the petition, the words “session” 
and ‘‘meeting” are not used in any strictly 
technical sense, but have reference merely 
to a time when the board is lawfully con- 
vened and in session for the transaction of 
business. Burkleo v. Washington County, 
38 Minn. 441, 442, 443, 38 N. W. 108. 


Of court. 


A “session” signiues the time during 
the term which the court sits for the trans- 
action of business, and the session commen- 
ces when the court convenes for the term, 
and continues until final adjournment, either 
before or at the expiration of the term. It 
is in this sense that the word “session” is 
used in Rev. St. art. 3229, providing that 
it shall be the duty of a court, at its first 
regular session after the filing of a petition 


for an election under a local option law with: 


a clerk thereof, to order an election. A peti- 
tion not filed until the first day of the term 
of a court at which the special election was 
ordered, but which was filed before the court 
actually met and convened, was filed in time 
to authorize an action by the court at that 
time. Lipari v. State, 19 Tex. App. 431, 433. 


In a statute requiring indictments to be 
filed during a session of the court, it is held 
that the word session“ is not used in the 
sense of open session,“ so as to require the 
indictments to be filed when the court is ac 
tually open for the transaction of the busi- 
ness, but is used in the sense of term,“ or, 
as otherwise expressed, in its ordinary sense, 
as meaning the time or term during which 


superior court during a regular term, but 
in the interval of a day to day adjournment. 
The court observes that the word “session” 
appears to refer, not to the time during any 
particular day which the court may be sit- 
ting, but to a session continued by adjourn- 
ment from day to day in the ordinary course 
of business. Mansfield v. Mutual Ben. Life 
Ins. Co., 29 Atl. 137, 63 Conn. 579. 


„Sessions,“ as used in Cr. Code, § 74, 
providing that adjournments from day to 
day and from time to time “are to be con- 
strued as recesses in the sessions, and shall 
not prevent the court from sitting at any 
time,” means the time during which the 
court is in fact holding court at the place 
appointed, and engaged in business. In re 
Gannon, 11 Pac. 240, 242, 69 Cal. 541. 


Same—As synonymous with term. 


The word “sessions” as used in Code 
Civ. Proc. Cal., providing that the superior 
courts shall always be open, legal holidays, 
and nonjudicial days excepted, and they shall 
hold their sessions at the county seats of 
the several counties respectively, is equiva- 
lent to the word “term,” as used in the acts 
of Congress relating to the removal of caus- 
es from state courts to federal courts. Mac- 
Naughton v. Southern Pac. C. R. Co. (U. S.) 
19 Fed. 881, 882. i 


Where statutes provide that all vacan- 
cies in the office of township trustee shall 
be filled by the board during county busi- 
ness in term time or by the auditor in vaca- 
tion, and require terms of court to be held 
in certain months of the year, and authorize 
a session in another month for a particular 
purpose, the word “session” cannot be con- 
strued as synonymous with “term,” not be- 
ing intended to prescribe a period of fixed 
duration, but to imply an indefinite period 
of such duration as may be found neces- 
sary to the accomplishment of the objects 
in view, as distinguished from the ordinary 
meaning of term,“ which implies a period 
of prescribed duration; and hence the court 
had no authority at such session to fill a 
vacancy in the office of township trustee. 


SESSION 


Heim v. Brammer, 44 N. B. 638, 639, 145 
Ind. 605. 


There is a broad distinction between an 
adjourned session and an adjourned term of 
the court. The word “session” means a 
meeting of the court. “Term” has a definite 
meaning, well known and well understood. 
Counsel argues that the words session“ and 
“term” are synonymous. It is evident, bow- 
ever, that Rev. St. U. S. § 1935, providing 
that the Supreme Court of Arizona may hold 
adjourned terms when ordered by the judges, 
does not, by such phrase, mean sessions, but 
distinct and separate terms. Bryan v. Pin- 
ney, 17 Pac. 97, 2 Ariz. 390. 


Of legislaturo. 


The word “session,” as used in Const. 
$ 21, providing that 'the judges of all the 
courts of record in Cook county shall, in 
lieu of any salary provided for in the Con- 
stitution, receive the salary provided by law 
until the adjournment of the Assembly of 
the first session after the adoption of this 
Constitution,” means a regular, and not a 
special, session of the Legislature. People 
v. Auditor of Public Accounts, 64 III. 82, 87. 


An extraordinary session of the Legis- 
lature is not a session,“ within the meaning 
of Const. art. 3, §§ 4, 5, providing that the 
Legislature shall apportion the state into As- 
sembly districts at the first session after 
such enumeration. People v. Monroe Coun- 
ty, 20 N. Y. Supp. 97, 101, 65 Hun, 263. 


The word “session,” as used in Const. 
Minn. art. 4, $ 11, providing that within three 
days after the adjournment of the Legis- 
lature the Governor may approve, sign, and 
file in the office of the Secretary of State 
any act passed during the last three days 
of the session, and the same shall become 
law, means the actual assemblage of the 
Legislature for business. John V. Farwell 
Co. v. Matheis (U. S.) 48 Fed. 363, 364. 


The phrase “session of the Legislature,” 
in Const. art. 3, $$ 4, 5, requiring an enumer- 
ation of the inhabitants of the state to be 
made under the direction of the Legislature 
at the end of every 10 years, and providing 
that the Senate and Assembly districts shall 
be reapportioned by the Legisiature at the 
first session after such enumeration, includes 
an extraordinary session, such session being 
a new session, and not merely a continuance 
of the adjourned regular session. People v. 
Rice, 31 N. E. 921, 135 N. X. 473. 


SESSIONS OF THE PEACE. 


In Jacob's Law Dictionary the term 
“sessions of the peace” is defined as a court 
of record held before two or more justices 
of the peace for the execution of the author- 
ity given them by their commission and cer- 
tain acts of Parliament,’ and the justices 
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of the sessions have power to hear and de 
termine trespasses against the public peace 
and many offenses by statute. Chitty in his 
Criminal Law (volume 1, pp. 133, 134, c. 4) 
says the term “sessions of the peace” is 
used to designate a sitting of justices for 
the execution of those purposes which are 
confided to them by their commission and 
by several acts of Parliament. Of these ses- 
sions there are four kinds—petit, special, 
quarter, and general. Bacon in his Abridg- 
ment (title Courts of Sessions, etc.“) says 
sessions held for the general execution of 
the authority of the justices of the peace, 
and which are usually holden in the four 
quarters of the year, are called “general ses- 
sions,’ and sessions holden on a particular 
occasion for the execution of some particu- 
lar branch of the authority of justices of 
the peace are called special sessions.” And 
he proceeds to state, in regard to the organi- 
zation of such courts, as follows: “By St. 
34 Eliz. 3, c. 1, it was enacted that two or 
three of the best reputation in the counties 
shall be assigned keepers of the peace by 
the King’s commission, and, at what time 
need shall be, the same with others wise 
and learned in the law shall be assigned by 
the King’s commission to hear and deter- 
mine trespasses and felonies done against 
the peace in the same counties and to inflict 
punishment,” etc. People v. Powell (N. Y.) 
14 Abb. Prac. 91, 93. 


SET. 


This word appears to be nearly synony- 
mous with “lease.” <A lease of mines is fre- 
quently termed a “mining set.” Black, Law 
Dict. 


SET APART. 


In a treaty providing that certain land 
shall be set apart to certain Indians, the 
words “set apart’ are sufficient to convey 
title in fee simple to the land reserved. 
Meehan v. Jones (U. S.) 70 Fed. 453, 454. 


Gen. St. § 496, providing that in all cases 
of divorce obtained, except for the cause of 
adultery, the court may set apart such por- 
tion of the husband’s lands and property 
for the wife’s support and the support of 
their children as shall be deemed just and 
equitable, should be construed to mean that 
the court has power to decree the husband’s 
title to such lands and property to the wife 
if it is necessary to do so in order to provide 
proper support for the wife and children. 
Powell v. Campbell, 20 Pac. 156. 159, 20 Nev. 
232, 2 L. R. A. 615, 19 Am. St. Rep. 350. 


Property owned by one person and used 
by another for a school purpose is not “used 
and set apart for educational purposes,“ 
within the meaning of such terms as used in 
Rev. St. 1881, § 6276, cl. 5, exempting from 


SET APART 


taxation every building used and set apart 
for educational purposes. Travelers’ Ins. 
Co. v. Kent, 50 N. E. 562, 563, 151 Ind. 349. 


Act 1820, e. 11, providing that it shall be 
lawful for each individual, against whom 
an execution may issue, to “select and set 
apart” one farm horse and cow, etc., means 
the taking of one or more articles from other 
articles of a like character; but where the 
party owned but one farm horse, it would be 
absurd to make the right of the defendant in 
the execution depend on his declaration to 
the officer that he claimed the benefit of the 
law. State v. Haggard, 20 Tenn. (1 Humph.) 
390, 393. 


SET ASIDE. 
See “Motion to Set Aside Judgment.” 


To set aside is to annul; to make vold. 
Brandt v. Brandt, 67 Pac. 508, 510, 40 Or. 
477; State ex rel. Graves v. Primm, 61 Mo. 
166, 171. 


“Set aside,” as used in reference to a 
juror, referring to his being set aside be- 
cause of objections being raised to his serv- 
ing by one or the other of the parties to the 
action, is not synonymous with “excused,” 
which means when a person is removed from 
jury duty on his own application, for his con- 
venience, or on the courts own motion. 
Santee v. Standard Pub. Co., 55 N. Y. Supp. 
361, 362, 36 App. Div. 555.. 


When it is said that a voluntary deed is 
void as against the creditors of a grantor, 
or will be set aside, the terms “void” and 
“set aside” are to be understood as meaning 
only that the conveyance, while good as 
against all others, shall not operate to defeat 
the equity of the creditors of the grantor. 
Hence an insurance policy requiring sole and 
unconditional ownership is not void when 
taken out by the grantee of realty by deed 
of gift, though the deed has been adjudged 
void as against the grantor’s creditors. 
Steinmeyer v. Steinmeyer, 42 S. E. 184, 185, 
64 S. C. 413, 50 L. R. A. 319, 92 Am. St. Rep. 
809. 


Sales are usually set aside for some 
cause affecting their validity ab initio. But 
it is, says the court, scarcely accurate to 
speak of setting aside a valid sale, when 
the evident purpose of the proceeding is to 
ascertain the rights and liabilities resulting 
therefroin. Brooke v. Eastman (S. D.) 96 N. 
W. 609, 702. 


SET AT LIBERTY. 


As used in the statute declaring that all 
slaves set at liberty, in case they come to 
want, will be relieved by the owners or their 
heirs, the expression “set at liberty” denotes 
the putting of the slave in a permauent 
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condition of freedom, and implies the ex- 
tinguishment of the right which the master 
had over his slave, and not a mere tempo- 
rary cessation. Columbia v. Williams, 3 
Conn. 467, 471. 


SET FIRE TO. 


“Set fire to,” as used in an indictment 
charging that the defendant did willfully set 
fire to or burn a dwelling house, is equivalent 
to “burn,” and either term means that the 
house or some part thereof must be consum- 
ed by fire. Benbow v. State, 29 South. 553, 
554, 128 Ala. 1. i . 


In an indictment for arson under Rev. 
Code, p. 587, c. 160, making it an offense to 
burn a house, the phrase set fire to“ is not 
synonymous with “burn.” Howel v. Com 
monwealth (Va.) 5 Grat. 664, 670. 


“The act of 9 Geo. I, c. 22, which was 
passed to extend the punishment for arson 
to cases of rescue of any person in lawful 
custody for the offense of arson, and for hir- 
ing any person to aid in committing it, and 
also to take away the benefit of clergy from 
the offense known in its day in England as 
the Black Act; first used the words ‘set 
fire to’: ‘If any person or persons shall set 
fire to any house,’ ete. After the passage 
of this act, questions arose in indictments 
under it whether this change of language 
had really changed the nature of the of- 
fense, and whether it was necessary to prove 
an actual burning in order to make the of- 
fense complete. The judges held that even 
under this statute an actual burning must 
be proved. * * Statutes on the subject 
of arson have generally used the words ‘set 
fire to,’ and have always received the same 
construction as under the act of George L” 
State v. Dennin, 32 Vt. 158, 163. 


“It has been held that the words ‘set 
fire to’ are substantially synonymous with 
the word ‘burn’ when used with reference 
to a house. Ordinarily and in common ac 
ceptation the phrase ‘set fire to’ would be 
understood to convey a different meaning 
from the word ‘burn’ when applied to a house 
or anything else. A person might in one 
sense set fire to a house and powder maga- 
zine without burning either, for a person 
would set one on fire and burn it, while it 
might not affect the other, although in con- 
tact. Mr. Bishop says (1 Cr. Law, § 326) 
that the words ‘set fire to’ have not been 
minutely defined, but they mean substantial- 
ly the same as ‘burn.’” Graham v. State, 40 
Ala. 659, 664. 


It is not necessary that an indictment 
for arson, which is the crime of burning. or 
causing to be burned, the dwelling house, 
etc., shall state in terms that defendant 
“set fire’; an averment that “defendant 
willfully and maliciously did burn and cause 
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to be burned” being sufficient. People v. 
Myers, 20 Cal. 76, 78. 


Under Comp. Laws, § 7552, which de- 
scribes the distinct offenses of “burning the 
dwelling of another,” and of “setting fire to 
a building, whereby another's dwelling has 
been burned,” an information charging re- 
spondent with setting fire to a dwelling house 
describes an offense of the first class, not- 
withstanding the use of the words “set fire 
to,” which words have been long appropri- 
ated to common-law indictments. People v. 
Fairchild, 11 N. W. 773, 774, 48 Mich. 31. 


SET FOR TRIAL. 


Setting a case for trial is an entry of an 
order made in the cause by the court, either 
of its owu motion, in regulating its business, 
or rules of the court made conformable to 
the statute, or by agreement of parties, by 
which a day certain is fixed, on or after 
which the case may be called for final dis- 
position or trial. Moore v. Sargent, 14 N. H. 
466, 468, 112 Ind. 484. 


SET FORTH. 


In Code 1876, § 3457, providing that 
every person who wishes to avail himself of 
the provisions of the chapter relating to me- 
chanics’ liens shall give a certain notice be- 
fore filing of the lien, to the owner, that he 
holds a claim against such building or im- 
provement, setting forth the amount and to 
whom it is due, and for what, “setting forth” 
means placing or putting the items in a place 
to be seen or viewed. It means that the no- 
tice in writing must clearly state the amount 
of the items for which the lien is claimed, 
so as to apprise the owner or any other per- 
son of all necessary particulars of his claim. 
Seibs v. Engelhardt, 78 Ala. 508, 510. 


SET LINE. 


“Set line,” as used in V. S. 4592, prohib- 
iting the use for fishing of a pound net, seine, 
gill net, set net, fyke, set line, fishing otter, 
or trawl, denotes a fishing line of a certain 
kind or species, its character not depending 
upon the manner of its use, and not a com- 
mon fishing line with a hook attached, which 
becomes a set line if tied to some object on 
the shore. Writers upon the subject of fish- 
ing state that a set line is a line with baited 
hooks fastened to it, set or anchored for tak- 
ing fish (Standard Dict. 1638); and “a line 
to which a number of baited hooks are at- 
tached, and which, supported by a buoy, is 
extended on the surface of the water” (4 
Ency. Dict. 4216); and, further: “Fishing 
lines may be classed as hand lines, and set 
lines, long lines, or trawls. These three 
Names are applied to long lines having at- 
tached to them at regular intervals lines 

7 Wps. & P.—38 
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armed with hooks. At either end is an an- 
chor to hold the trawl in place, furnished 
also with a line and buoy to indicate its po- 
sition” (3 Johnson’s Universal Cyc. 390). 
State v. Stevens, 38 Atl. 80, 81, 69 Vt 411. 


SET-OFF. 


Where parties have had dealings so as 
to produce mutual debts or credits or recip- 
rocal demands growing out of the same 
transaction, it is the balance only which ex- 
ists as the debt; and, in the case of bankrupt- 
ey of one of the parties, a set-off of their 
mutual demands is not a means of paying 
one debt in preference to other debts which 
the bankrupt owes, for, to the extent of the 
demands set off or compensated, there was 
no debt. From the moment they were con- 
tracted they extinguished each other. Hence, 
the operation of a set-off is, not to pay, but 
to ascertain a debt made up of the differ- 
ence between the amounts of respective 
debits and credits., In re Globe Ins. Co., 2 
Edw. Ch. 625, 627. 


A “set-off” is defined by Webster to be 
the act of admitting one claim to counter- 
balance another. In 3 Bl. Comm. 304, it is 
defined to be a claim which a defendant has 
on a plaintiff, and which he sets up or places 
against plaintiff's demand. Where plaintiff 
in an action of right waives all but nom- 
inal damages, defendant cannot introduce 
evidence of a set-off for improvements, un- 
der the statute providing that, where plain- 
tiff in an action of right shall be entitled to 
damages for withholding the use or injuring 
his property, defendant shall be allowed to 
set off any permanent improvemerts he may 
have made thereon at their fair value. Dan- 
iels v. Bates (Iowa) 2 G. Greene, 151, 153. 


A “set-off” is defined in Horner’s Rev. 
St. 1897, § 348, to consist of matter arising 
out of debt, duty, or contract, liquidated or 
not, held by the defendant at the time the 
suit was commenced, and matured at or be- 
fore the time it is offered as a set-off. Pax- 
ton v. Vincennes Mfg. Co., 50 N. E. 583, 585, 
20 Ind. App. 253. 


Under rule 8 of the court of common 
pleas (section 3), requiring that when a state- 
ment of set-off is filed by a defendant he 
should notify the plaintiff thereof, an answer 
by defendant denying any indebtedness to 
plaintiff, and alleging that plaintiff is in- 
debted to him for a certain sum, for refusal 
to deliver goods purchased, alleges a set-off 
requiring notice to be served. E. S. Higgins 
Carpet Co. v. Latimer, 30 Atl. 1050, 1051, 165 
Pa. 617. 


2 Rev. St. § 57, provides that a set-off 
must consist of matter arising out of a debt, 
duty, or contract, liquidated or not, held by 
the defendant at the time the suit was com- 
menced, and matured at or before the time 
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when it Is offered as a set-off. Irish v. Snel- 
son, 16 Ind. 365, 366. 


By Code 1873. § 2659, each counterclaim 
must be stated in a distinct division, and 
must be: (1) When the action is founded on 
a contract, a cause of action also arising ona 
contract or ascertained by a decision of the 
court; or (2) a cause of action in favor of 
the defendants or some of them, against the 
plaintiffs or some of them, arising out of 
the contracts or transactions set forth in the 
petition, or connected with the subject of the 
action; or (8) any new matter constituting 
a cause of action in favor of the defendant, 
or all of the defendants if more than one, 
against the plaintiff, or all of the plaintiffs 
if more than one, and which the defendant 
or defendants might have brought when suit 
was commenced, or which was then held, ei- 
ther matured or not, if matured when 80 
plead. The three subdivisions of this sec- 
tion are the same as sections 2886, 2889, 2891, 
of the Revision of 1860. The only difference 
is that the first subdivision above set out is 
called a ‘““‘set-off,” the second a “counter- 
claim,” and the third a ‘“cross-demand.” 
Sherman v. Hale, 41 N. W. 48, 76 Iowa, 383. 


A cause of action barred by the statute 
of limitations cannot be pleaded as a set- 
off. Richardson v. Penny, 61 Pac. 584, 586, 
10 OKI. 32. 


Rev. St. 1801, § 348, provided that a set- 
off, among other things, must be held by the 
defendant at the time the suit was com- 
menced. Gregory v. Gregory, 89 Ind 345, 
346. 


The word “defense,” as used in the stat- 
ute relating to foreclosure of mechanics’ 
liens, providing that the defendants shall 
have any defense the builder might have to 
any action on the contract, does not include 
a set-off. In strictness, set-off is not a de- 
fense at all, since it neither destroys the 
plaintiff's right of action nor denies that the 
amount claimed is due. On the contrary, it 
passes these defenses for the purpose of ex- 
hibiting a cause of action against the plain- 
tiff. This is not a defense; it is an adjust- 
ment. Naylor v. Smith, 44 Atl. 649, 650, 63 
N. J. Law, 596. 


Under Rev. St. 1899, § 8168, providing 
that whenever any circuit court shall ren- 
der final judgment in causes in which the 
parties shall be reversed, and shall sue and 
be sued in the same right and capacity, such 
court may, whether such judgment be ren- 
dered in the same court or not, if required 
by either party, set off such judgment, the 
one against the other, and issue execution 
in favor of the party to whom the balance 
may be due, and credit the execution with 


the amount of the set-off, a judgment for: 


costs in favor of the defendant, rendered by 
the appellate court, may be set off against a 


6440 


SET-OFF 


judgment obtained by plaintiff on a retrial. 
Zerbe v. Missouri, K. & T. Ry. Co., 80 Mo. 
App. 414, 418. 


Under the statute, any claim or contract 
in favor of the principal defendant against 
the plaintiff, or any former holder of a note 
sued on, may be pleaded as a set-off. Sefton 
v. Hargett, 113 Ind. 592, 593, 15 N. H. 513, 
514. 


Answer distinguished. 
See Answer.“ 


As cross claim or action. 


A set-off is a cross-action by the defend- 
ant against the plaintiff, which is allowed 
by statute to avoid a multiplicity of suits 
when the debts are mutual—that is, when 
the parties are the same, and the debts are 
due in the same right. Hurdle v. Hanner, 50 
N. C. 360, 361. 


A “set-off’ means a cross-claim, for 
which an action might be maintained against 
the plaintiff; and it is very different from a 
mere right to a deduction from, or reduction 
of, plaintiff’s demand, on account of some 
matter connected therewith, and which might 
be given in evidence under the general issue, 
such a8 payment. Rackley v. Pearce, 1 Ga. 
(1 Kelly) 241, 243. 


The nature of a set-off is predicated up- 
on the grounds that it constitutes in effect a 
cross-action by defendant against plaintiff, 
and requires that there be mutuality of 
claims. In cases of statutory set-off the 
right thereto must exist between all the par- 
ties plaintiff and all the parties defendant, 
and from and to those persons only who are 
parties to the action, except in cases for eq- 
uitable consideration. Where one of the co- 
obligees in a joint bond assigned his rights 
therein to the otber, who brought suit on 
the bond, a note given to the obligor by the 
assigning obligee and another was not a 
proper subject for set-off. Carpenter v. Ful- 
mer, 95 N. W. 403, 404, 118 Wis. 454. 


As a cause of action upon a contract, 
judgment, or awar 
A set-off is a cause of action upon a 
contract, judgment, or award in favor of the 
defendant against plaintiff, or against him 
and another, and it cannot be pleaded except 
in an action upon a contract, judgment, or 
award. A defendant who pleads a set-off 
admits bis liability on the cause of action 
stated, but claims he is entitled to a credit 
by way of a set-off. Louisville & N. R. Co. 
v. Whitlow’s Adm’r (Ky.) 43 S. W. 711, 712, 
41 L. R. A. 614. 


A set-off means a counter demand which 
the defendant has against the plaintiff. A 
set-off has always been restricted to demands 
arising on contracts, and damages from slan- 
der, assault and battery, deceit, and other 
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cases sounding merely in damages have never 
been considered the subjects of set-off. There- 
fore damages arising from a deceit in the 
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As a demand ari out of an inde 
pondent transaction. 


A set-off must be independent of and 


sale of a negro cannot be set up by way of not connected with the contract made the 


set-off in an action for the purchase money, 
so as to entitle the purchaser to recover dam- 
ages from the seller. 
(S. C.) Rice, 325, 344. 


Section 96 of the Civil Code provides 
that a set-off is “a cause of action arising 
upon a contract, judgment, or award in fa- 
vor of a defendant against a plaintiff, or 
against him and another. It cannot be plead- 
ed except in an action upon a contract, judg- 
ment, or award.” Held, that damages aris- 
ing from the nonperformance by plaintiff of 
a building contract with defendant are avail- 
able as a set-off in an action by a nonresi- 
dent for the price of merchandise, though 
such damages are unliquidated. Forbes v. 
Cooper, 11 S. W. 24, 88 Ky. 285. 


“A set-off can only be pleaded in an ac- 
tion founded on contract, and must be a cause 
of action arising upon contract or ascer- 
tained by the decision of a court.” Rev. St. 
5075. Under this statute, in an action on 
contract, defendant may by answer set up as 
a set-off any cause of action he may have 
against the plaintiff arising upon contract, 


whether the same be a liquidated demand or 


for unliquidated damages. Needham v. Pratt, 
40 Ohio St. 186, 189. 


A claim for money or goods embezzled or 


stolen is not a proper subject of set-off, it: 


not being a demand arising upon a judgment 
or contract expressed or implied, in the sense 
in which the term “contract” is used in the 
statute authorizing set-off. Pierce v. Hoff- 
man, 4 Wis. 277, 278. 


A set-off is defined in 2 Rev. St. p. 39, 
§ 57, to consist of matter arising out of 
a debt, duty, or contract, liquidated or not, 
held by the defendant at the time the suit 
was commenced, and matured at or before 
the time it is offered as a set-off. Johnston 
v. Niemeyer, 10 Ind. 350, 351. 


An unliquidated demand growing out of 
unsettled partnership accounts may, the part- 
nership having been dissolved, be pleaded as 
a set-off. Irish v. Snelson, 16 Ind. 365, 366. 


A set-off is a cause of action existing 
in favor of a defendant, and against a plain- 
tiff, between whom a several judgment might 
be had in the action, and arising on con- 
tract or ascertained by the decision of a 
court, and can only be pleaded in an action 
founded on contract. Bates’ Ann. St. Ohio 
1904, § 5071. 


As included in counterclaim, 
See “Counterclaim.” 


As defense. 
See “Defense.” 


foundation of the cause of action in the pe- 
tition. Richardson v. Penny, 61 Pac. 584, 


Johnson v. Wideman | 586, 10 Okl. 32. 


A set- off is any independent cause of ac- 
‘tion arising on contract, or ascertained by 
the decision of a court, and can be pleaded 
only in an action on a contract. Rev. St. 
8 2886; Musselman v. Galligher, 32 Iowa, 383, 


389. 


A set-off is a money demand by the de- 
fendant against the plaintiff, and refers to 
a debt or demand independent of and un- 
connected with the plaintiff's cause of action. 
It may exceed the plaintiff's claim or fall 
short of it. Boston Silk & Woolen Mills v. 
Hull (N. Y.) 1 Sweeny, 359, 363. 


„Set-off' is defined as a debt for which 
suit might be maintained by the defendant 
against the plaintiff, or, in other words, a 
| debt for a certain specific, pecuniary amount, 


and recoverable in an action ex contractu. 


1 


[t is in a strict sense a cross debt or de- 


\ 


1 


mand due to the defendant, unconnected with 
the plaintiff’s claim, so that it could not be 
shown in payment or reduction of the amount 
due thereon, as at common law. Simpson y. 
Jennings, 19 N. W. 473, 474, 15 Neb. 671. 


A plea in set-off sets up an independent 
cause of action, and may be used, or not, 
as a defense, at the pleasure of defendant. 
If he forbears to use it, his right first to es- 
tablish his claim by a separate action is not 
impaired. Defendant contracted to dig a cel- 
lar and cellar wall for plaintiff by a certain 
time at a fixed price, but did not complete 
it within the time, whereby plaintiff suffered 
damage. After the work was done, defend- 
ant brought suit to recover the balance of the 
contract price due for the work, and recov- 
ered judgment by default for the full amount 
thereof, and collected the judgment. Subse- 
quently plaintiff brought an action to recover 
his damages for the breach of contract. It 
was held that the judgment and the satisfac- 
tion thereof were not a bar to plaintiff's right 
to recovery. Davenport v. Hubbard, 46 Vt. 
200, 206, 14 Am. Rep. 620. 


A set-off is allowed where the defendant 
has a debt arising out of a transaction in- 
dependent of the contract on which the plain- 
tiff sues, and desires to avail himself of that 
debt in the existing suit, either to reduce the 
plaintiff's recovery or to defeat it altogether, 
and, as the case may be, recover a judgment 
in his own favor. Avery v. Brown, 31 Conn. 
398, 401. 


A set-off is a money demand by the de 
fendant against the plaintiff, and refers to a 
debt or demand independent of and uncon- 
nected with the plaintiff’s cause of action. 
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{t may exceed the plaintiff’s claim or fall 
short of it. Boston Silk & Woolen Mills v. 
Hull (N. T.) 37 How. Prac. 299, 301. 


A set-off is a distinct cause of action 
arising upon contract. Dietrich v. Ely (U. S.) 
63 Fed. 413, 11 C. C. A. 266. 


In a set-off the ground taken by defend- 
ant is that he may owe plaintiff what he 
claims, but that a part or the whole is paid, 
‘by reason and justice, by a distinct debt 
which the plaintiff owes him. Grisham v. 
Bodman, 20 South. 514, 516, 111 Ala. 194. 


A set-off is a counter demand growing 
out of an independent transaction, for which 
an action might be maintained by the defend- 


ant against the plaintiff. Cumberland Glass 
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the demand of the latter against him, either 
in whole or in part. A set-off is distinct from 
a discount, for a discount is a right which 
the debtor has to an abatement of the de- 
mand against his creditor, which right may 
exist, though the debt may be due and un- 
paid. Therefore an affidavit verifying a de- 
mand against the estate of a decedent, stat- 
ing that the demand was just and due claim- 
ant, was wholly unpaid, and that there was 
no “just set-off against the same,” was in- 
sufficient, the statute requiring that it should 
state that there was no “discount” against 
the demand. Trabue’s Ex'r v. Harris, 58 Ky. 
(1 Metc.) 597, 598, 599. 


As originating in equity. 
Set-off first had its origin in courts of 


Mfg. Co. v. State, 33 Atl. 210, 211, 58 N. J. equity, where its signification was a pleading 
Law, 224; Brabazon v. Seymour, 42 Conn. filed by the respondent in which he confessed 
551, 554; Annan v. Houck (Md.) 4 Gill, 325, bis indebtedness to the plaintiff, but alleged 
331, 45 Am. Dec. 133; Ansley v. Bank of Pied- | that, because of an indebtedness existing by 
mont, 21 South. 59, 62, 113 Ala. 467, 59 Am. the plaintiff to him, the plaintiff ought not 
St. Rep. 122. to recover more than the difference between 


A set-off is a distinct demand, the sub- the two claims. At common law there was 
ject of a cross-action, and not a payment; no such thing as a cross-action or set-off, 
and a man may plead it when sued, or not ànd, if the plaintiff was indebted to the de- 
plead it, and reserve it for a separate suit. fendant, the latter was compelled to bring 
If he plead it, the judgment is conclusive ê separate suit or resort to a court of equity 
upon it. He may withdraw it upon trial, but | to have his claim set off. Wat. Set-Off, § 10. 


if he does not, and it is disallowed, it is bar- 
red by the judgment. Kennedy v. Davisson, 
33 S. E. 291, 292, 46 W. Va. 433. 


A set-off is, in a strict sense, a cross-de- 
mand, unconnected with plaintiff’s claim, so 


that it could not be shown in payment or re- 


duction of the amount due thereon at com- 


The defendant might, however, recoup, or 
show that the plaintif had not sustained 
damages to the extent claimed, and thus re- 
duce or altogether defeat the plaintiff's re 
covery, but he could not recover a judgment 
for the excess. Id. § 456. The procedure in 
courts of equity for the allowance of a re- 
coupment or set-off was materially different 


mon law. Cook v. Mills, 87 Mass. (5 Allen) | from the law courts; the forms being barred 


36, 37. 


A set-off is a distinct claim in behalf 
of the defendant against the plaintiff, and 
does not include mere matter of defense. 
Johnson v. Kelley, 31 Atl. 849, 850, 67 Vt 
386. 


A set-off is an assertion of a counter 
distinct and independent demand and cause of 
action, affording, to the extent to which it 
ig sustained, a legal reason why the defend- 


ant should not be called upon to pay the de- 


mand sued. Fiske v. Steele, 25 N. E. 291, 152 
Mass. 260. 


A set-off is a demand growing out of an 
independent transaction, whether liquidated 
or unliquidated, not sounding in damages, 
merely subsisting between the parties at the 
commencement of the suit. Lawton v. Rick- 
etts, 16 South. 59, 60, 104 Ala. 430; St. Louis 
& T. R. Packet Co. v. McPeters, 27 South. 518, 
520, 124 Ala. 451. 


Discount distinguished. . 
A set-off is an independent debt or de 
mand which the debtor has against his cred- 
itor, and which he can use to counterbalance 


from the ecclesiastical courts. The person 
against whom the bill in equity was exhibited 
was called the “respondent,” and he was per- 
mitted to set up his defense by demurrer, 
plea, answer, or to disclaim, and, when it 
became necessary to give full and complete 
relief to all the parties, the defendant might 
file a cross-bill, which was generally consid- 
ered as a defense; and it is in pursuance of 
the chancery practice that counterclaims and 
set-offs have been denominated answers“ 
and “defenses” in the statutes of the several 
states. The adjudications, however, have 
many of them lost sight of this distinction, 
and have treated them as eross- actions. 
Branham v. Johnson, 62 Ind. 259. See Willis 
v. Browning, 96 Ind. 149, 152, and cases cited. 


The doctrine of equitable set-off existed 
long prior to the adoption of the Code, and 
it was well settled that a court of equity 
would apply it where the demands were con- 
nected, or where the one sought to be set 
off formed the consideration of the other. 
Forbes v. Cooper, 10 Ky. Law Rep. 864, 866, 
11 S. W. 24, 88 Ky. 285. 


“Courts have not recognized set-off as 
a natural equity. Before the statute of set- 
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off, courts of chancery acted on that doctrine. 
Barbour, in the Law of Set-Off, says, if a 
court tries a case of natural equity not with- 
in the statute, it will permit an equitable 
set-off, if from the nature of the claim or 
from the suggestion of the parties it is im- 
possible to obtain justice by a cross-action. 
Eigenmann v. Clark, 51 N. E. 725, 726, 21 Ind. 
App. 129. 


Set-off was originally notbing more than 
an equitable defense which the Legislature 
has thought fit, in plain and simple cases, to 
subject to the jurisdiction of the courts at 
common law, reserving to chancery its orig- 
inal jurisdiction of cross-demands which do 
not fall within the statute. Hibert v. Lang, 
30 Atl. 1004, 1005, 165 Pa. 489. 


While set-off in equity is generally gov- 
erned by the same principles as at law, courts 
of equity sometimes allow a set-off where, 
for some technical reason, it could not be al- 
lowed at law. The insolvency of the party 
against whom it is claimed frequently affords 
equitable grounds for allowing it. A tech- 
nical set-off is wholly of statutory origin, but 
courts of equity exercise an original jurisdic 
tion over the subject, and will, when reason 
and justice require it, enforce a counterclaim, 
though not within the letter of the statute. 
Where defendant made deposits in a bank 
which held a note against him, nearly ma- 
tured, on failure of the bank before the ma- 
turity of the note, defendant’s deposits con- 
stituted a common-law set-off against the 
note in the hands of the receivers. Colton v. 
Dovers’ Perpetual Building & Loan Ass'n, 45 
Atl. 23, 26, 90 Md. 85, 46 L. R. A. 388, 78 Am. 
St. Rep. 431. 


As applicable only to mutual demands, 
debts, and credits. 
Mutuality is essential to the validity of 
a set-off. Proctor v. Cole, 104 Ind. 373, 379, 
3 N. E. 106. 


The term “set-off,” in its proper sense, 
is applicable only to mutual demands, debts, 
and credits. Stokes v. Stokes, 40 S. E. 662, 
663, 62 S. C. 346. 


The term “set-off,” in its proper use, is 
applicable only to mutual demands, debts, and 
credits, and is not proper in describing the 
right of an executor of a creditor to retain 
a sufficient part of a legacy given by the 
creditor to the debtor to pay a debt due from 
him to the creditor’s estate. La Foy v. La 
Foy, 10 Atl. 266, 43 N. J. Eq. 206, 3 Am. St. 
Rep. 302. 


Debts, in order to be set off against each 
other, must be mutual; that is, they must be 
due to and from the same person in the same 
capacity. Murray v. Toland (N. T.) 3 Johns. 
Ch. 569, 573. 


To constitute an equitable set-off the 
debts need not be strictly mutual. It is suffi- 
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cient that they are mutual credits. Dale v. 
Cooke (N. X.) 4 Johns. Ch. 11, 13. 


The word “set-off” implies reciprocal de- 
mands existing between the same persons at 
the same time. Stadler v. First Nat. Bank, 
56 Pac. 111, 117, 22 Mont. 190, 74 Am. St. Rep. 
582, 


A set-off is a demand which a defendant 
makes against the plaintiff in a suit, for the 
purpose of liquidating the whole or a part of 
his claim; in law, when the defendant ac 
knowledges the justice of the plaintiff’s de- 
mand on the one hand, but on the other sets 
up a demand of his own to counterbalance 
that of the plaintiff, either in whole or in 
part. The term “set-off” implies mutual de- 
mands between the plaintiff and the defend- 
ant. The one party, when demanded of by 
the other to pay, responds that he also has 
a demand against the demandant, which he 
proposes to set off in whole or in part satis- 
faction of the demand made against him. In 
re Oliver (U. S) 109 Fed. 784, 787. 


Whenever it is necessary to effect a 
clear equity or avoid irremediable injustice, 
set-off will be allowed, although the debts 
are not mutual. Cosgrove v. Cosby, 86 Ind. 
511, 515. 


A technical set-off applies only to mu- 
tual debts. Blair v. A. Johnson & Sons 
(Tenn.) 76 S. W. 912, 913. 


Whenever it is necessary to do equlty or 
prevent irremediable injustice, set-off will 
be allowed, although the debts are not mu- 
tual. In cases of insolvency or of joint 
credit given on account of individual indebt- 
edness, the equity is obvious, and set-off will 
be allowed. Wulschner v. Sells, 87 Ind. 71, 
75. 


As requiring mutuality of parties. 


A set-off can only be pleaded where 
there is mutuality of parties. The cause of 
action sought to be pleaded as a set-off must 
exist in favor of all the defendants against 
the plaintiff. Richardson v. Penny, 61 Pac. 
584, 586, 10 Okl. 32. 


A set-off cannot exist where there is no 
mutuality. A claim in favor of one only of 
several defendants cannot be set off against 
a note executed by them. But the statute 
creates, in favor of sureties, an exception to 
this rule. Menaugh v. Chandler, 89 Ind. 94. 


A set-off, authorized at law under our 
statute (Laws 24th Sess. c. 90), applies only 
to the case of two or more persons dealing 
together, and one of them suing the other, 
and then the party sued may plead the gen- 
eral issue, and give notice of the matter he 
intends to set off; and if, by means of the 
set-off, the plaintiff is overpaid, the jury 
are directed to certify the balance due the 
defendant, for which defendant shall have 
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judgment and execution against the plain- 
tiff. Alsop v. Caines (N. Y.) 10 Johns. 396, 
399. 


A note sought to be used as a set-off 
must be owned solely by the person seeking 
so to use it, and not by bim and another 
jointly. Proctor v. Cole, 120 Ind. 102, 111, 
22 N. E. 101. 


The discharge in bankruptey of one of 
two joint debtors transforms the debt in 
equity into a several one against the other, 
so that an assignee may make it a set- off 
against a judgment held by the other against 
him. Cosgrove v. Cosby, 86 Ind. 511, 515. 


Payment distinguished. 


The distinction between payment and 
set-off is expressed in Wat. Set-Off, p. 8, as 
follows: A payment is by consent of the 
parties, either express or implied, appropri- 
ated to the discharge of a debt.” A debt 
that has been paid is not subject, therefore, 
to set-off in an action at law. It is only to 
such a debt as is confessed as existing it 
may be interposed. St. Louis & T. R. Packet 
Co. v. McPeters, 27 South. 518, 520, 124 Ala. 
451; Kennedy v. Davisson, 33 S. E. 291, 292, 
46 W. Va. 433. 


As a personal privilege. 


By our law set-off is not a compensation 
balancing debts pro tanto as in the civil law, 
but mere matter of defense. The party is 
not bound to make use of it. He has his 
election, and, if he does not assert it, his 
debt is not extinguished. It is a personal 
privilege, and not an incident or accompani- 
ment of the debt. Burton v. Willen, 33 Atl. 
675, 679, 6 Del. Ch. 403. ö 


Recoupment distinguished. 


“Recoupment” differs from ‘set-off’ in 
several important particulars: First, it is 
confined to matters arising out of the same 
transaction; secondly, it has no regard to 
whether the claim be liquidated or unliqui- 
dated; thirdly, if the defendant’s claim ex- 
ceeds the plaintiff's, he cannot in that action 
recover the balance due to him. Baltimore 
& O. R. Co. v. Jameson, 13 W. Va. 833, 838, 
31 Am. Rep. 775. 


There is a technical distinction between 
“set-off” and “recoupment.” Judge Bronson, 
in Batterman v. Pierce (N. Y.) 3 Hill, 174, 
thus distinguished them: When the de 
mands of both parties spring out of the same 
contract or transaction, the defendant may 
recoup, though the damages on both sides 
are unliquidated; but be can only offset 
where the demands of both parties are liqui- 
dated, or are capable of being ascertained by 
calculation.” Parker v. Hartt, 32 N. J. Eq. 
(5 Stew.) 225, 230. 


The meaning of “set-off” is correctly 
stated in Abbott’s Law Dictionary, with au- 
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thorities cited, as follows: Set-off differs 
from recoupment in that it is more properly 
applicable to demands independent in their 
nature and origin, while recoupment implies 
a cutting down of a demand by deduction 
arising out of the same transaction.” St 
Louis Nat. Bank v. Gay, 35 Pac. 876, 877. 
101 Cal. 286. 


By Code, §§ 2909, 2910, recoupment and 
set-off are distinguished; recoupment being 
made to apply where both parties rely on 
the same contract, and set-off where they 
urge different contracts. Fontaine v. Bax- 
ley, 17 S. E. 1015, 1017, 90 Ga. 416. 


A “set-off is to be distinguished from 
“recoupment.” Medart Pulley Co. v. Du- 
buque Turbine & Roller Mill Co., 96 N. W. 
770, 771, 121 Iowa, 244. 


As a statutory right. 


Set-off is not a common-law defense, but 
the creature of statute. It is not a denial of 
plaintiff's claim, and in order to be asserted 
it must be declared on with the same formal- 
ity that any demand is declared on in the 
original writ, and the party against whom it 
is filed must answer in the same manner as 
the defendant in any other action. It is 
substantially a cross-action, and, being but a 
creature of statute, it can be availed of only 
in the mode prescribed by statute. Barn- 
stable Sav. Bank v. Snow, 128 Mass. 512, 513. 


A right to set-off is wholly statutory. 
and under 2 Hill's Code Wash. § 806, when 
a party is sued by the assignee of a chose 
in action, he cannot plead against the as- 
signee a set-off which he holds against the 
assignor, unless the demand existed at the 
time of the assignment, and belonged to the 
party in good faith before notice of the as- 
signment. Harrisburg Trust Co. v. Shufeldt. 
87 Fed. 669, 671, 31 C. C. A. 190. 


A set-off is a counter demand which a 
defendant holds against a plaintiff. arising 
out of a transaction extrinsic of the plain- 
tiffs cause of action. Set-off is a purely 
statutory right. The state is not embraced 
in the statute of set-off unless named and 
bound by it. Raymond v. State, 54 Miss. 
562, 563, 28 Am. Rep. 382. 


Set-off was unknown to the common 
law. Jewett Car Co. v. Kirkpatrick Const 
Co. (U. S.) 107 Fed. 622, 625. 


The right of a defendant to set off 
against plaintiffs’ claim an independent de- 
mand which he has against the plaintiffs, 
which is now so generally recognized both 
by the statute law of England and by sim- 
ilar law in the various states of the Union. 
had its origin in the Roman law. The right 
of set-off being a purely equitable right, the 
power of the common-law courts to entertain 
jurisdiction of this right now depends, and 
has always depended, on the existence of a 
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statute conferring jurisdiction on them in 
such matters. Hecht v. P. H. Snook & Aus- 
tin Furniture Co. 41 S. E. 74, 75, 114 Ga. 
921. 


SET ON FOOT. 


“Set on foot,” as used in Act Cong. April 
20, 1818, § 6, providing for the punishment of 
any person who shall within the territory or 
jurisdiction of the United States set on foot 
any military expedition or enterprise to be 
carried on from thence against the territory 
or dominion of any foreign prince or state 
with which the United States is at peace, is 
scarcely distinguishable from beginning.“ 
To “set on foot” may imply some progress 
beyond that of beginning it. Any combina- 
tion of individuals to carry on the expedition 


is “setting it on foot,” and the contribution | 


of money or anything else which shall induce | 
such combination may be a “beginning” of 
the enterprise. Charge to Grand Jury—Neu- 
trality Laws (U. S.) 30 Fed. Cas. 1021, 1022. 


SET OUT. 


“Set out,“ as used relative to pleadings, | 
means to recite or state in full. First Nat. | 
Bank v. Engelbercht, 58 Neb. 639, 641, 79 
N. W. 556. 


The use of the words set out,“ in refer - 
ence to the facts necessary to be set out in 
an indictment, means no more than the word 
„aver“ or “allege.” United States v. Wat- 
kins (U. S.) 28 Fed. Cas. 419, 436. 


SET SCREW. 


A set screw is a screw sometimes cup- 
ped or pointed at one end, and screwed 
through one part, as of a machine, tightly 
upon another part, to prevent the one slip- 
ping upon the other. Potter v. Knox County 
Lumber Oo., 44 N. E. 1000, 146 Ind. 114. 


What is known in mechanics as a “set 
screw” is a screw employed to hold or move 
objects to their bearings, as the bits in a 
cutter-head or brace, etc. Mast & Co. v. 
Rude Bros. Mfg. Co. (U. S.) 53 Fed. 120, 124, 
3 C. C. A. 477. 


SET UP. 
See “Specially Set Up.” 


In ejectment an instruction that defend- 
ant’s possession would not become adverse 
unti] it set up some claim to the land is mis- 
leading, since the phrase set up” may be 
construed to refer only to declarations of 
ownership, whereas acts of ownership may 
show adverse possession. Lucy v. Tennessee 
& O. R. Co., 8 South. 806, 92 Ala. 246. 


In Rev. St. § 3186 (Laws 1893, c. 88), 
vermitting the bringing of an action to quiet, 
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title to land by any person setting up a 
claim thereto, the words “setting up a claim” 
refer to some assertion of right or interest 
in real estate, the effect of which is neces- 
sarily to throw a cloud over the title, and 
which claim is liable to be used by the party ` 
asserting it for an improper purpose to the 
injury of the real estate owner, and is not 
limited to cases where the claim set up is 
valid on its face. Fox v. Williams, 66 N. W. 
357, 359, 92 Wis. 320 (citing Maxon v. Ayers, 
28 Wis. 612). 


Rev. St. § 709 [U. S. Comp. St. 1901, p. 
575], declares that the federal Supreme Court 
shall have jurisdiction of a case of a denial 
by a state court of any title, right, privilege, 
or immunity claimed under the Constitution 
or any treaty or statute of the United States, 
if such right or privilege was specially set 
up and claimed in the proper way. Held 
that, where a decision sought to be reviewed 
is that of the Supreme Court of a state re- 
viewing a decision of the trial court involv- 
ing a question of right, the term “specially 
set up or claimed,” as used in the statute, 
meant that the right, by virtue of the statute 
of the United States, was specially set up 
and claimed in the trial court. Brooks v. 
State of Missouri, 8 Sup. Ct. 443, 124 U. S. 
394, 31 L. Ed. 454. 


Alibi. 


Where defendant in a criminal prosecu- 
tion sought to break the state’s case by testi- 
mony tending to show that he was else- 
where at the time of the commission of the 
offense charged in the indictment, in com- 
mon expression he “set up an alibi.” Sher- 
lock v. State, 37 Atl. 435, 60 N. J. Law, 31. 


Defense. 


“Set up a defense,” as used in Code, $ 
4612, providing that when a person accused 
of maliciously killing or maiming animals 
shall set up a defense that the act was not 
done maliciously, but to prevent damage to 
a growing crop, he must show that the crop 
was fenced in a certain manner, does not 
mean that the defendant shall specially plead 
such defense, but simply that such a de- 
fense might be urged in addition to a denial 
of the killing, provided the defendant showed 
the facts required as to the fencing. Worm- 
ly v. State, 70 Ga. 721, 728, 724. 


Gaming device or table. 


To set up a gaming table is to provide 
whatever may be necessary for the game, 
and, either by acts or words, to propose to 
play it. There is nothing like structure or 


: erection in the idea of setting up a gaming 


table, any more than building a house is 
necessarily included in the idea of setting up 
a tippling house, or than making a road is 
indispensably connected with the power to 
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establish a post road.” Commonwealth v. 
Burns, 27 Ky. (4 J. J. Marsh.) 177, 180. 


Gen. St. e. 47, art. 1, 3 6, providing that 
any one who shall “set up or keep a gaming 
table,” etc., shall be punished, etc., should 
be construed to include only those interested 
in such gaming table or having an agency 
in it, etc., and not to include a mere spec- 
tator who renders a momentary or occasional 
assistance to the dealer in taking in or pay- 
ing bets or such other act. Vowells v. Com- 
monwealth, 83 Ky. 193, 197. 


In a statute prohibiting the setting up 
and using a gambling device, the phrase set 
up” is one of very wide latitude of meaning, 
but quite capable of being generally under- 
stood. It does not necessarily and exclusive- 
ly apply to the construction or setting up of 


some physical object or design, as billiard or. 


roulette tables, but it may, and indeed is, 
more frequently used in a figurative sense. 
Thus, it is said that a man has set up the 
business of a merchant or the trade of a car- 
penter, or that he has set up in life with fair 
prospects; and where a storekeeper engaged 
in a game of poker with cards in his store, 
continuing the game all night, there was 
good reason for saying that he had set up 
the occupation of a gambler. Frisbie v. 
State, 1 Or. 264, 266. 


In holding that setting up and establish- 
ing games of hazard and address, prohibited 
by statute, included the act of defendant in 
suffering games of cards and dice to be 
played in his establishment for money, and 
the furnishing the cards and dice for the 
play, the courts say that “set up” and “‘estab- 
lish” are words of various and comprehen- 
sive meanings, and are applied to a great 
variety of human actions; as, to set up a 
school, a factory, a store, a business, a stand- 
ard, a banner, a government, a shout, a cry, 
a complaint, a scheme, a play, a game. “To 
establish” implies more permanency than 
“to set up,” and embraces the idea of stabil- 
ity as well as beginning an enterprise. Com- 
monwealth v. Carson (Pa.) 6 Phila. 381, 383. 


Meeting. 


In the peculiar phraseology of the So- 
ciety of Friends, a meeting is said to be 


“set up” when it has been organized accord- | 


ing to the usages of the society. White Lick 
Quarterly Meeting of Friends, by Hadley v. 
White Lick Quarterly Meeting of Friends, by 
Mendenhall, 89 Ind. 136, 142. 


Newspaper or printing press. 


A covenant not to set up or establish, or 
cause to be set up or established, in the 
same town, a newspaper, or printing press 
in opposition to the covenantees, is broken 
when a new press is established at that 
place by a third party, and the covenantor is 
employed therein as manager, receiving for 
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his compensation a certain portion of the 
profits. Anderson v. Faulconer, 30 Miss. 145. 


Notice. 


Rev. Laws, p. 766, § 8, requiring an ad- 
ministrator to give a certain notice by set- 
ting up notice in five public places in the 
county for a certain period of time, means 
to give notice. The phrases, setting up no- 
tice,” and “to give notice,” both of which are 
found in such section, mean the same thing. 
Coppuck v. Wilson, 15 N. J. Law (3 J. 8. 
Green) 75, 8L 


SETTING. 


The term “setting,” as used in speaking 
of a dog setting birds, has a somewhat tech- 
nical meaning, and means that he was stand- 
ing and intently looking in one direction. In 
dog parlance, therefore, ‘setting’ means 
standing, and the attitude is also called 
‘pointing.’ Citizens’ Rupid-Transit Co. v. 
Dew, 45 S. W. 790, 100 Tenn. 317, 40 L. R. A. 
518, 66 Am. St. Rep. 754. 


SETTING DOG. 


A setting dog is one kept for the purpose 
of killing and destroying game. Hayward v. 
Horner, 5 Barn. & Ald. 317. 


SETTING OF COURT. 
Before setting of court, see “Before.” 


SETTLE—SETTLEMENT. 


See “Actually Settled”; “Family Settle- 
ment”; “Final Settlement’; Full Set- 
tlement“; Judicial Settlement“; Vol- 
untary Settlement’; Well Settled.” 


Webster defines “settle” as meaning, in 
law, to adjust; to liquidate; to balance, as 
an account; to pay, as a debt.” Applegate 
v. Baxley, 98 Ind. 147, 149; National Bank v. 
Norton (N. Y.) 1 Hill, 572, 576. 


“Settle” has a double meaning, and is 
used alike to denote an adjustment of a de- 
mand and a payment; so that it is an ambig- 
uous term, and evidence may be introduced 
to show the sense in which it is used. Au- 
zerais v. Naglee, 15 Pac. 371, 373, 74 Cal. 60. 


A “settlement” is a contract between 
two parties by means of which they ascer- 
tain the state of the accounts between them 
and strike a balance. Bouvier defines it, as 
to contracts, as “an agreement by whicb two 
or more persons who have dealings together 
so far arrange their accounts as to ascertain 
the balance due from one to another.” Jack- 
son v. Ely, 49 N. E. 792, 794, 57 Ohio St. 450. 


The word “settlement,” as ordinarily 
used, may mean a compromise, tor the sake 
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of peace, of a claim, the validity of which is 
denied; or it may signify the payment of a 
claim to the extent of which it is conceded 
to be due. Pentz v. Pennsylvania Fire Ins. 
Co., 48 Atl. 139, 140, 92 Md. 444. 


“Settled,” as used in Acts 1851, e. 213, 
providing that no action shall be maintained 
on any demand or claim which bas been set- 
tled, canceled, or discharged, does not mean a 
liquidation or adjustment of the amount due, 
but such a settlement as was intended to ex- 
tinguish the claim or demand. Austin v. 
Smith, 39 Me. 203, 205. 


A contract employing a lawyer to collect 
certain claims, and providing that he should 
be paid 25 per cent. in case the creditor 
should “settle, compromise, or receive’’ the 
same, does not authorize the lawyer to re- 
ceive the debtor’s own notes without pay- 
ment or security, and he cannot collect the 
25 per cent. commission thereon. Mills v. 
Fox (N. T.) 4 E. D. Smith, 220. 


A reservation of a power to settle the 
firm’s business, contained in a partnership 
dissolution, does not authorize such partner 
to bind the partnership by the renewal of a 
note. National Bank v. Norton (N. Y.) 1 Hill, 
672, 576. 


“Settled,” as used in an indorsement on 
the back of a mortgage, reciting that “the 
within instrument was settled” by a renewal 
note and mortgage given by a purchaser of 
the mortgaged property, operated as a re- 
newal and extension of the same debt, and 
not a payment of the debt or discharge of 
the lien of the first mortgage. Miller v. Grif- 
fin, 15 South. 238, 239, 102 Ala. 610. 


A fire policy in a mutual company, pro- 
viding that any loss should be “ascertained 
and settled by the committee,” did not mean 
that the loss should be submitted to ‘“‘arbi- 
tration” in its proper sense, but the settle- 
ment was merely a condition precedent to 
the right of action. Scott v. Avery, 5 H. L. 
Cas. 811; California Annual Conference v. 
Seitz, 15 Pac. 839, 841, 74 Cal. 287. 


The word “settlement,” as used in an act 
relating to the use of deadly weapons, means 
any point within 300 yards of any inhabited 
house in the territory of New Mexico. Comp. 
Laws N. M. 1897, § 1380. 


As adjust. 


“To settle” is either synonymous with 
“to adjust,” or it means “to pay.“ People v. 
Green (N. Y.) 5 Daly, 194, 201 (citing Webst. 
Dict.). 


The words “to settle” do not necessarily 
mean “to pay,” but may mean “to adjust; to 
liquidate.” Fort v. Gooding (N. Y.) 9 Barb. 
B71, 377. 


The word “settle,” when applied to an 
unliquidated claim or demand, means its 
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mutual adjustment between the parties and 
an agreement upon a balance. Baxter v. 
State, 9 Wis. 38, 44; State v. Staub, 23 Atl. 
924, 928, 61 Conn. 553. 


The term “settled” or “to be settled 
for” does not necessarily mean payment. 
One lexicographer defines “settle” to mean 
“to adjust differences, claims, or accounts; 
come to an agreement” (Cent. Dict. & Ency.); 
and another says settlement implies the mu- 
tual adjustment of accounts—an agreement 
upon the balance (And. Law Dict. 944). 
Toombs v. Stockwell, 92 N. W. 288, 131 Mich. 
683. 


Within certain limitations, in ordinary 
use the words “adjust” and “settle” have dif- 
ferent meanings. They are not infrequently 
used in the sense of pay.“ They are syn- 
onymous, and in some of their uses are 
equivalent to fixing, to arrange; in others, 
to determine, to establish, to regulate. 
Lynch v. Nugent, 46 N. W. 61, 62, 80 Iowa, 
422. 


The word “settle,” in an order on an ad- 
ministrator to settle his final account, means 
that the administrator shall file or present 
his account in court, so that it can be con- 
sidered and adjusted by the court. Salomon 
v. Holdom, 72 Ill. App. 346, 352. 


As final settlement. 


“Settle,” as used in Rev. St. 1878, § 1825, 
providing that, in case of death of an insane 
person while under guardianship, the power 
of such guardian shall cease, and he shall 
immediately settle the decedent’s accounts, 
and deliver the estate and effects of his ward 
to his personal representative, should be con- 
strued in its usual signification, as that which 
implies a determinate condition; a something 
finally established by mutual agreement; a 
final settlement. Coleman v. Farrar, 20 S. W. 
441, 445, 112 Mo. 54. 


General account implied. 


Where the word “settled” was written 
across the face of two duebills, the term im- 
plies that the accounts were general, and not 
special, accounts. Dorsey v. Kollock, 1 N. J. 
Law (Coxe) 35. 


As liquidated. 


The word “settlement” is synonymous 
with the word “liquidated.” Parris v. High- 
tower, 76 Ga. 631, 634. 


Mutual consent implied. 


An entry on the appearance docket of 
the court, reciting that suit therein was set- 
tied and signed by plaintiff's attorney, im- 
plies that it was settled by the parties. Be- 
ment v. Trenton Locomotive & Machine Mfg. 
Co., 32 N. J. Law (3 Vroom) 513, 514. 


In reference to accounts, “settle” implies 
the mutual adjustments of accounts between 
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different parties, and an averment that a 
committee “settled” with the plaintiff ex- 
presses the plaintiffs consent to such settle 
ment. Baxter v. State, 9 Wis. 38, 44. 


A settlement is not affected by the fact 
that the creditor receives only what the debt- 
or concedes to be due, or that he takes the 
money under protest, still asserting his claim 
for the balance. But where the claim is un- 
liquidated, and he accepts a certain sum in 
full, such claim is settled. Chicago, R. I. & 
P. Ry. Co. v. Mills (Colo.) 69 Pac. 317, 318. 


“Settlement” means a determination by 
agreement, and is so used in a motion pass- 
ed by directors of an insurance company 
that a settlement for a loss be left to the 
company’s director from the township of the 
insured. Miller v. Consolidated Patrons’ & 
Farmers’ Mut. Ins. Co., 84 N. W. 1049, 1050, 
113 Iowa, 211. 


Office held at will. 


The word “settled” has, from the fre- 
quency of its application and universal un- 
derstanding, the precision of a technical 
term, and undoubtedly means to place a per- 
son in a permanent seat or to fix him in a 
stable course of life. But an office held at 
will is no settlement; it has neither perma- 
nency nor stability. Whitney y. City of 
Brogklyn, 5 Conn. 405, 413. 


As pay. 


A promise to “settle” a liquidated de- 
mand, respecting which there was no dispute 
between the parties, is a promise to pay the 
same. Stillwell v. Coope (N. Y.) 4 Denio, 225, 
226; Pinkerton v. Bailey (N. Y.) 8 Wend. 600, 
601; Brody v. Doherty, 30 Miss. 40, 44; Tay- 
lor v. Miller, 18 S. E. 504, 505, 113 N. C, 340; 
Moore v. Hyman, 35 N. C. 272, 274; Hopkins 
v. Warner, 41 Pac. 868, 869, 109 Cal. 133; 
Tuggle v. Minor, 18 Pac. 131, 133, 76 Cal. 96; 
Edson v. Fuller, 22 N. H. 183, 190. 


The word “settlement” does not neces- 
sarily mean payment or satisfaction, though 
it may mean that. It means liquidation of 
amount, arrangement of difficulties, adjust- 
ment, etc. A chose in action received from 
a third person is not necessarily a satisfac- 
tion of a prior debt, and the burden of proof 
is on the debtor to show that satisfaction 
meant payment. Nettleton v. Sherwood, 1 
Pa. Com. Pl. 140. 


Bouvier defines “settlement” to mean 
“payment in full,” so that it would seem 
that an insurance company, in writing to in- 
sured in reference to payment of the first 
year’s premium on his policy, “Your note for 
dollars, given in settlement of pre 
mium due on policy,” etc., accepted the note 
in payment for such premium. Stewart v. 
Union Mut. Life Ins. Co., 155 N. Y. 257, 266, 
49 N. H. 876, 878, 42 L. R. A. 147. 


6448 


SETTLE—SETTLEMENT 


“Settle” means to adjust, to liquidate, 
to pay, and, as contained in a referee’s re- 
port stating that he found that a certain 
claim had been settled, meant that the same 
had been paid. Gandolfo v. Appleton, 40 N. 
X. 533, 541. 


“Settled,” as used in an agreement that 
discount was not to be allowed when the 
goods were delivered, but when the note giv- 
en therefor was settled, means paid. Kelley 
v. Thompson, 56 N. E. 713, 714, 175 Mass 
427. 


“Settled,” as used in a statement, “I 
have settled that matter,“ does not suggest 
a consideration, for the word should be con- 
strued, not in the sense of paid, but only in 
the sense of having brought the matter to a 
conclusion. Redding v. Redding’s Estate, 38 
Atl. 230, 232, 69 Vt. 500. 


“Settle” does not always mean a pay- 
ment in money, but it may consist of the 
mere striking of a balance, where there may 
have been interest accounts, a compromise, 
composition, payment in goods, or the pro- 
curement of a release. Kearney v. Collins 
(Pa.) 2 Miles, 13, 14. 


In an action against a surety to recover 
on a bond, it was shown that, when the sure- 
ty had asked the owner of the bond what 
condition it was in, the holder had stated that 
the principal had paid or settled the bond, 
and he (the security) need give himself no 
further uneasiness about it. In considering 
this defense the court said: “The words 
‘paid’ and ‘settled,’ when used in common 
conversation in relation to a debt, are under- 
stood equally as conveying the idea that the 
debt is discharged; particularly when, in re- 
ply to the question of one so deeply inter- 
ested in knowing as the security, it is said 
that the principal has settled the debt, and 
that he need give himself no further uneasi- 
ness about it.” Waters v. Oreagh (Ala.) 4 
Stew. & P. 410, 414. 


“Settle up and liquidate,” as used in a 
bond conditioned to settle up and liquidate 
certain debts due the obligee, was construed 
to mean “pay.” Wilson v. Stilwell, 9 Ohio 
St. 467, 75 Am. Dec. 477. 


A finding reciting the settlement of a 
certain interest by the giving of a note con- 
strued to mean a payment of the note, and 
not the computation or adjustment of the 
amount of interest due. Goenen v. Schroe- 
der, 18 Minn. 66, 75 (Gil. 51, 59). 


Under a lease of a newspaper route from 
a publishing company, lessor was to furnish 
lessee papers required, and lessee was to pay 
10 cents per week for each copy delivered to 
his subscribers, and on its termination the 
subscription lists were to be-delivered to 
lessor, from which it was entitled to collect 
any balance due from lessee; but, if such 
balance could not be collected, the surrender 
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of the lists was not to effect a complete set- 
tlement of lessee’s account. During the 
lease, lessee was to apply on account all the 
money he could conveniently collect at the 
end of each week, and was to make a com- 
plete settlement thereof on the 10th of each 
month. Held, that the term “settlement,” 
as used therein, meant payment. McKinney 
v. Statesman Pub. Co., 56 Pac. 651, 653, 34 
Or. 509. 


The term “settlement,” when applied to 
the settlement of a lawsuit, means payment, 
or accord and satisfaction, or something 
equivalent to accord and satisfaction, admis- 
sible as a defense under the general issue. 
The entry “N. P.,” or “Neither party,” made 
by the agreement of counsel in a former ac- 
tion on the same cause, is admissible in evi- 
dence under the general issue on the question 
of settlement. Curtis v. Egan, 53 N. H. 511, 
512. 


The proper meaning of the word “set- 
tle” is to go into a settlement; to adjust, fix, 
or determine a balance which may be on the 
one side or the other. But it is certainly a 
word of somewhat equivocal import, and 
may by the context or the surrounding cir- 
cumstances be explained to mean “pay.” 
But the expression, “When you come back 
we can settle,” plainly implies an account- 
ing together, and not a promise of payment 
by one to another, and will not remove the 
bar of the statute of limitation. Bell v. Craw- 
ford (Va.) 8 Grat. 110, 123. 


The word “settlement,” in a finding that 
a note was given in settlement of interest to 
date, where the parties had agreed to and 
had computed the interest due on the note, at 
about 2½ per cent. a month after maturity, 
instead of 5, as stipulated in the note, held 
to have been used in the sense of payment, 
not of computation or adjustment. Goenen 
v. Schroeder, 18 Minn. 66, 75 (Gil. 51, 59). 


The receipt of a note in settlement of 
a debt is to be counted substantially the 
same thing as on account of the debt or in 
payment of the debt, and is on the implied 
understanding that the note will be paid and 
that the maker is solvent. Combination Steel 
& Iron Co. v. St. Paul City Ry. Co., 49 N. W. 
744, 745, 47 Minn. 207. 


Receipt imported. 


At the foot of the bill of parcels the word 
“settled,” accompanied with a signature, im- 
ports a receipt and acquittance, and in an in- 
dictment for forging the acquittance it was 
not necessary to aver that the word had such 
import. Rex v. Martin, 7 Car. & P. 549. 


Bill of exceptions or case. 


“Settled” and “allowed,” as used in Civ. 
Code, § 548, relating to the preparation of a 
case for presentment to the Supreme Court, 
ure synonymous. Atchison, T. & S. F. R. 
Co. v. Cone, 15 Pac. 499, 37 Kan. 567. 
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Code Civ. Proc. § 301, providing that, 
when an appeal is taken from the decision 
of the judge on a motion for a new trial, “a 
bill of exceptions must be settled in the usual 
form, upon which the argument of the appeal 
must be had,“ empowers the judge to decide 
what shall be embraced in such bill. Mon- 
tana Lumber & Produce Co. v. Howard, 25 
Pac. 1024, 10 Mont. 296. 


“Settle,” as used in reference to settling 
a bill of exceptions, means to approve; 80 
that the settling of a bill of exceptions by the 
judge declares that the notes of the testi- 
mony of witnesses, as taken down by coun- 
sel, constituted the testimony given on the 
trial. Denver & R G. R. Co. v. United States, 
51 Pac. 679, 681, 9 N. M. 309. 


“Settlement of a case,” as used in Code 
Civ. Proc. § 2545, providing that either party 
may, upon the settlement of a case, request 
a finding upon any question of fact, or rul- 
ing on any question of law, and may take 
exception to such finding or ruling, or re- 
fusal to find or rule, means the settlement of 
a case on appeal. In re Prout’s Estate, 11 
N. Y. Supp. 160. 


The words “settles the case,” in Laws 
1892, c. 14, art. 1011a, subd. 8, providing that 
the Supreme Court may issue writs of error, 
“when the judgment of the Court of Civil 
Appeals, reversing a judgment, practically 
settles the case, and this fact is shown in 
the petition for a writ of error,” mean “fixes 
the rights of the parties“; and under such 
section a writ of error does not lie where a 
judgment was reversed by the Court of Civil 
Appeals, and the cause remanded for the in- 
troduction of parol evidence, to enable a 
construction of the instrument on which the 
rights of the parties depended. Gallagher v. 
McHugh, 85 Tex. 446, 21 S. W. 1033. 


Estate of decedent. 


“Settled,” as used in an expression, be- 
fore my estate is settled,” will be considered 
to mean the payment of funeral expenses, 
debts, legacies, etc. In re Batchelor's Estate, 
77 N. W. 941, 942, 119 Mich. 239. 


“Settled,” as used in a will providing 
that, on his wife’s death before his estate 
is settled, the sum given to or settled on her 
before marriage should pass to the residue, 
does not mean “settlement” in the popular 
sense of the term, but the stage of proceed- 
ings when the funeral expenses, debts, and 
legacies are paid, and when nothing remains 
but to proceed with the distribution of the 
residue. Calkins v. Smith’s Estate, 1 N. W. 
1048, 41 Mich. 409. 


The words “settlement of an estate,” as 
used in Pub. St. c. 136, § 26, providing that, 
after settlemert of an estate, devisees shall 
be liable for its debts, means such an actual 
settlement of it that the claimant could not 
have obtained full satisfaction of his claim 
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against the estate under the preceding pro- 
visions of the statute by any proceeding 
against the executor or administrator, if he 
had used the diligence which the statute re- 
quires. Forbes v. Harrington, 50 N. N 641, 
643, 171 Mass. 386. 


Testatrix, after directing the payment 
of debts, legacies, and charges of adminis- 
tration, gave the residue of her property to 
ber children in equal shares, one of which 
passed to a trustee, who was not the same 
person as the executor. The executor was 
empowered to seil personal and real estate 
as the proper and convenient settlement of | 
the estate might require. The greater part 
of the estate was realty, and the personalty | 
was insufficient to pay debts, legacies, ete. 
Held, that the words “settlement of the es- 
tate” should be construed to have been used 
in their ordinary meaning, as referring to 
the settlement of the probate account, and 
not to include the partition or distribution 
of the estate among the devisees, and that 
hence the power of sale only authorized the 
executor to sell land for the payment of 
debts, legacies, and charges of administra- 
tion, and not for the purpose of dividing the 
proceeds among the devisees. Allen v. Dean, 
20 N. E. 314, 315, 148 Mass. 594. 


The word “settlement,” in Rev. St. 1808, 
§§ 12, 13, providing that an agreement of 
distribution “shall be accepted and allowed 
for a settlement of said estate,” and the 
words “valid distribution,” in the statute 
as changed by Rev. St. 1875, p. 372, § 5, 
providing that it “shall be a valid distribu- 
tion of the estate,” mean the same thing. 
They both describe the effect or result of 
one and the same thing in the settlement of 
estate, namely, that it ascertains and de- 
termines the individual shares of the dis- 
tributees in and to specific property. Appeal 
of Mathews, 45 Atl. 170, 171, 72 Conn. 555. 


The phrase “settlement of estates of 
deceased persons,” in Const. art. 11, 1 16 
providing that county courts shall be courts 
of record, and shall have original jurisdic- 
tion of settlements of the estates of deceased 
persons, evidently refers to the adjustment 
of the claims and demands in favor or 
against an estate. That does not necessa- 
rily include the word “distribution,” which 
is the act of dividing or making an appor- 
tionment. In re Creighton, 11 N. W. 313, 
12 Neb. 280. 


SETTLED ACCOUNT. 
See “Account Settled.” 


SETTLED ESTATE. 


The meaning of “settled estate,” whether 
in legal or in popular language, as contradis- 
tinguished from estate in fee simple,” is un- 
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derstood to be one in which the powers of 
alienation, devising, and transmission accord- 
ing to ordinary rules of descent are restrain- 
ed by the limitations of the settlement. It 
would be a perversion of language to apply 
the term “settled” to an estate taken out of 
a settlement and brought back to the condi- 
tion of an estate in fee simple. Mickle- 
thwait v. Micklethwait, 4 C. B. (N. S.) 790, 
858. 


SETTLED INSANITY. 


“Settled insanity” is the term applied to 
delirium tremens, which is a kind of insanity 
produced by alcoholism, caused by the break- 
ing down of the person’s system by long-con- 
tinued or habitual drunkenness, and brought 
on by abstinence from drink. It is thus 
termed, to distinguish it from “temporary in- 
sanity,” or drunkenness directly resulting 
from drink. Evers v. State, 20 S. W. 744, 
748, 81 Tex. Cr. R. 818, 18 L. R. A. 421, 37 
Am. St. Rep. 811. 


SETTLED LIMITS OF THE UNITED 
STATES. 


The words “settled limits of the United 
States,” in a policy of insurance, restrict the 
insured within the geographical boundaries 
of the United States, including the territories, 
organized and unorganized, and not merely 
to the inhabited portions or the region of set- 
tlements. Casler v. Connecticut Mut. Life 
Ins. Co., 22 N. Y. 427, 431. 


SETTLED MINISTER. 


St. 1821, c. 107, § 6, exempting “settled 
ministers” from taxation, means those hold- 
ing a certain fixed connection between the 
minister and the society, in contradistinction 
to those occasional connections which fur- 
nish no proof even of habitancy in the towns 
or parishes where they exist, and includes a 
person ordained as a Congregational minister 
in another state in regular standing and in- 
stalled over a town in this state. Gridley v. 
Clark, 19 Mass. (2 Pick.) 403, 411. 


The term “settled minister” means a 
minister who is ordained over some particular 
society, either incorporated or unincorporat- 
ed, which is entitled to his services and obli- 
gated to him for his support in some form or 
other. The term does not include a minister 
who is merely authorized to preach whenever 
he shall see fit, but who has no fixed place or 
society over which he can be considered to 
be settled; and therefore he is not entitled to 
exemption from taxation under a statute au- 
thorizing the exemption of ordained ministers 
in the towns, etc., where they are settled. 
Ruggles v. Kimball, 12 Mass. 337, 338. 


St. 1808, p. 470, § 2, providing that no 
person other than a magistrate or justice of 
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the peace or ordained minister, and that only 
in the county where he dwells and during the 
time he continues settled in the work of the 
ministry, shall join any persons in marriage, 
means a person authorized to perform minis- 
terial functions, and particularly the celebra- 
tion of marriage, resident in the county 
where he performs them, and who has the 
charge of a particular church and congrega- 
tion. He must not be an itinerant, but a lo- 
cal, preacher. A minister having a local res- 
idence in the town, and the charge of a cer- 
tain church and society in that place, who at 
the request of the church preached to them 
from the time of his ordination, during which 
time they contributed by voluntary contribu- 
tion for his support as their minister and lo- 
cal preacher and deacon, he owning and con- 
sidering such church as his church, and the 
church owning and considering him as being 
their minister and local deacon, he during all 
the time statedly exercising all the powers 
and privileges authorized by his commission, 
is a “settled minister,“ within the meaning 
of the statute. Kibbe v. Antram, 4 Conn. 
134, 139. 


A deacon of the Methodist Episcopal 
Church, licensed to preach and actually 
preaching as a traveling circuit preacher up- 
on a circuit including the town in which he 
dwells, is not “settled in the work of the min- 
istry,” within the meaning of a law declaring 
that marriages shall be celebrated by those 
settled in the work of the ministry. Town 
of Goshen v. Town of Stonington. 4 Conn. 
209, 219, 10 Am. Dec. 121. 


SETTLEMENT (in Poor Laws). 


See “Existing Settlement”; “Legal Set- 


tlement.“ 


Within the meaning of the statute relat- 
ing to paupers, by the term “settlement” is 
meant such a residence in a town as entitles 
a person to support or assistance upon be- 
coming a pauper. When a person acquires 
a settlement in a town, a duty is imposed up- 
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Settlement means no more. Avery v. Inhab- 
itants of Tyringham, 8 Mass. 160, 166, 3 Am. 
Dec. 105. 


Dwelling place and home distinguished. 
See “Dwelling Place”; “Home.” 


As legal settlement. 


Comp. Laws, § 4534, provides that a pau- 

per shall gain a settlement in a township by 
residence for a year. Comp. Laws, c. 69, 
provides that the burden of supporting the 
indigent insane at public expense shall be 
borne by the county where he has acquired 
a legal settlement. An indigent person be- 
came insane within one year after moving 
from one county to another, and was commit- 
ted to the insane asylum from the county in 
which he was found, and supported by that 
county. Held, that the county from which 
‘he was sent to the asylum was entitled to be 
reimbursed by the county from which he had 
moved, since the Legislature, by the term le- 
gal settlement,“ used in chapter 69 as to in- 
digent insane, meant the same thing defined 
by section 4534 in regard to paupers. Jack- 
son County v. Hillsdale County, 83 N. W. 408, 
409, 124 Mich. 17. 


The use of the word “settlement” in the 
common law to express the relation of a per- 
son to a place or locality is confined almost 
exclusively to that portion which relates to 
the dispensation of public charity for the 
support of those who are unable to earn a 
livelihood in consequence of any bodily in- 
firmity, idiocy, lunacy, or other unavoidable 
cause (Comp. St. 1901, c. 67, § 1), and who 
are commonly called “paupers.” It is thus 
most frequently employed in the reported 
cases and the statutes of several states, and 
was so used in Comp. St. 1901, c. 40, § 26, 
providing that the expenses of an insane per- 
son shall be collected by the county from an- 
other county in which the insane person has. 
|a legal settlement. The term is defined by 
Webster as the legal residence or establish- 
ment of a person in a particular town or 
parish, which entitles him to maintenance if 
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on that town to furnish him support, if he | a pauper, and subjects the town or parish to 
become poor and in need of assistance. his support. In Inhabitants of Warren v. 
Town of Westfield v. Town of Coventry, 44 Inhabitants of Thomaston, 43 Me. 406, 69 


AtL 66, 67, 71 Vt. 175. 


The word “settlement,” in reference to 
paupers, bas become in a manner technical, | 
in so much that, when it is said that a per- 
son has a settlement in a particular town, it 
means that in case of need he bas a right to 
support from the inhabitants of that town. 
Inhabitants of Jefferson v. Inhabitants of 
Washington, 19 Me. (1 App.) 293, 300. 


Am. Dec. 69, the court says: “The place of 
one’s settlement is a place where such person 
has the legal right to support as a pauper.” 


Clay County v. Adams County (Neb.) 95 N. 


W. 58, 59. 


Residence distinguished. 


“Settlement,” as used in Rev. St. c. 32, 
§ 1, providing that any person 21 years of 
age who shall reside in any town for the 


The word “settled” has no precise or de- term of five years together, and shall not dur- 


terminate meaning. In popular language, it 


ing that term receive, directly or indirectly, 


intends going into a town or place to Hve and any supplies or support as a pauper from 
take up one’s abode. A person is said to be any town, shall thereby gain a settlement in 
settled where he has his domicile or home. such town, is not synonymous with “res! 
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dence,” “dwelling place,” or “home.” The 


6452 


SETTLEMENT 


land so settled. and occupied in trust for the 


place of one’s settlement is a place where several use and benefit of the occupants 


such person has a legal right to support as a 
pauper. It may be in a place other than one 
where such pauper has his dwelling place, 
home, or residence. A person may have a 
settlement in a place where he has never had 
a residence, as by derivation. Inhabitants of 
Warren v. Inhabitants of Thomaston, 43 Me. 
406, 418, 69 Am. Dec. 69. 


The word “settlement,” as used in a stat- 
ute relating to paupers, has a different mean- 
ing from the word “residence” in other stat- 
utes. For voting purposes it is enough for 
an elector to have resided in a township 20 
days, though to entitle him to support as a 
pauper a year has long been necessary. The 
term “legal settlement” is defined but in one 
statute, and is there used in connection with 
the poor laws, and provides that a pauper 
shall gain a settlement by residence in a 
township for one year; and the term “legal 
settlement,” as used in Comp. Laws, c. 69, re- 
lating to the indigent insane, means the same 
thing defined by such section in regard to 
paupers. Jackson County v. Hillsdale Coun- 
ty, 83 N. W. 408, 409, 124 Mich. 17. 


SETTLEMENT (Public Lands). 


“The term ‘settlement,’ in our legislation 
in relation to public lands, has been general- 
ly used to designate the place of the location 
of lands.” Hurdle v. Elliott, 23 N. O. 174, 
177. 


To constitute a “settlement” of state 
land, within the contemplation of the stat- 
ute, the intention to settle must exist, accom- 
panied by such acts as show a consummation 
of that intention within the time fixed by 
statute. If the settlement is once an ac- 
complished fact, a subsequent abandonment 
is immaterial; but if, before the fact is ac 
complished, the intention to settle is aban- 
doned, no actual settlement has been effected. 
State v. Strain (Tex.) 25 S. W. 1003, 1004. 


The word “settle,” when applied to 
lands, imports the idea of a permanent habi- 
tation. Thus a settler, within the pre-emp- 
tion laws of the United States, was only one 
who actually resided on the land “settled.” 
Burleson v. Durham, 46 Tex. 152, 160. 


Act Cong. May 23, 1844, entitled “An act 
for the relief of citizens in towns on the 
lands of the United States, under certain cir- 
cumstances,” provided that “whenever any 
portion of the surveyed public lands has been 
or shall be settled on and occupied as a town 
site, and therefore not subject to entry under 
the existing pre-emption laws, it shall be 
lawful, in case such town or place shall be 
incorporated, for the authorities thereof, and, 
if not incorporated, for the judges of the 
county court, * * to enter at the prop- 
er land office and at the minimum price the 


thereof, according to their respective inter- 
ests.” Held, that the words “settled and oc- 
cupied” meant a bona fide use and improve- 
ment of the land, and had no reference to 
selected lands. In re Selby, 6 Mich. 193, 204. 


Act Dec. 30, 1786, defines “settlement” to 
be an actual personal residence on land with 
the manifest intention of making it a place 
of abode and the means of supporting a fam- 
ily. Such a settlement entitles the settler to 
a warrant for not exceeding 400 acres of 
land and an allowance including his improve- 
ments. A mere improver has no such right. 
Zubler v. Schrack, 46 Pa. (10 Wright) 67, 70. 


The word “settlement,” as used in Sp. 
Laws 1862, c. 20, relating to the settlement 
of lands granted to a railroad company, 
means a settlement with a view to pre-empt 
the land, as authorized by the laws of the 
United States; and a settlement which sat- 
isfies the United States pre-emption laws is 
a settlement within the meaning of the act. 
Peterson v. First Division St. P. & P. R. Co., 
6 N. W. 615, 617, 27 Minn. 218. 


The word “settlement,” as used in the 
constitutional provision relating to the pur- 
chase of school - lands, not exceeding 160 
acres, by an actual settler, means such land 
as a person actually settled, residing on the 
land, may declare an intention to appropri- 
ate, including his improvements, the whole 
not to exceed 160 acres. “Settlement” is a 
thing having extent, and not an act; a place 
restricted only by a maximum area. Per- 
kins v. Miller, 60 Tex. 61, 63. 


The settlement centemplated by the pre- 
emption laws, providing that one intending 
to purchase land under the provisions of the 
act shall, within 30 days after the date of 
settlement, file with the Register of the dis- 
trict a written statement describing the land 
settled upon, etc. (Act Sept. 4, 1841, § 15; 
Bright. Dig. 474, § 88), must be the settlement 
of a qualified person. Boyce v. Danz, 29 
Mich. 146, 150. 


Act Dec. 30, 1786, defines a “settlement,” 
under the pre-emption laws, to be an actual, 
personal, resident settlement, with a mani- 
fest intention of making it a place of abode 
and the means of supporting a family, and 
continued from time to time, unless inter- 
rupted by the enemy or going into the mili- 
tary service of the country during war.” 
Under this provision, continuity of actual res- 
idence and possession is the final principle 
of a pre-emption right and a part of its legal 
definition. “Settlement” must not have the 
smallest cast of abandonment. Short inter- 
vals of nonresidence, such as may frequently 
happen between the going out of one tenant 
and the coming in of another, or a temporary 
absence on business, so the animus rever- 
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tendi exists, will not be considered a discon- 
tinuance of the personal residence after it 
has been once fully completed; nor will it be 
so where the settler is expelled from his resi- 


dence on the land by private force, provided’ 


he resorts to proper means to have himself 
restored. Jacobs v. Fogard, 25 Pa. (1 Casey) 
45, 47. 


The term settlement,“ as used in the 
act relating to public lands, means an actual, 
personal, resident settlement, with a manifest 
intention of making it a place of abode and 
the means of supporting a family, and con- 
tinued from time to time, unless interrupted 
by the enemy or by going into the military 
service of this country during the war. 2 P. 
& L. Dig. Laws Pa. 1894, col. 3735, § 34. 


The word “settle,” as applied to lands, 
conveys the idea of a permanent inhabitance. 


Burleson v. Durham, 46 Tex. 152, 160 (citing. 


Webst. Dict.). 


Improvement distinguished. 


In our acts of assembly, and in common 
parlance, there is a difference between an 
“improvement” and a “settlement.” An im- 
provement may be made by clearing land, 
and cultivating it without residing on it. A 
settlement requires an actual residence. The 
idea of the Legislature, with regard to the 
meaning of a settlement, is precisely defined 
in Act Dec. 30, 1876. It is “an actual, per- 
sonal, resident settlement, with a manifest 
intention of making it a place of abode and 
the means of supporting a family.” The 
term is so used in Act Sept. 22, 1794, by 
which it is enacted that no application shall 
be received in the land office for any land 
within the commonwealth, except for such 
lands whereon a settlement has been or 
thereafter shall be made, grain raised, and a 
person or persons residing thereon. Bixler 
v. Baker (Pa.) 4 Bin. 213, 217. 


SETTLEMENT AS USUAL. 


The phrase “settlement as usual,” as 
used in an offer to lease certain mining prop- 
erty for 18 months at a certain royalty, set- 
tlement as usual, related to one of two well- 
understood premises: First, to a former 
method of computation and time and manner 
of payment existing between the same par- 
ties; or, second, to a well-known and estab- 
lished custom of the district—either one of 
which would be sufficiently definite to consti- 
tute a part of the contract. Cochrane v. 
Justice Min. Co., 26 Pac. 780, 781, 16 Colo. 
415. 


SETTLEMENT OF ACCOUNT. 


The phrase “settlement of account,” as own; 


used in a letter inclosing a check in “settle 


ment of account,” is equivalent to the words 
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“apply on account.” Widner v. Western 
Union Telegraph Co., 16 N. W. 653, 654, 51 
Mich. 291. 


A settlement is the looking over of the 
mutual accounts of two or more persons who 
bave had business transactions, and agreeing 
upon a balance between them. The mere 
making up by one person of his account with 
another, with whom he has had business 
transactions, and the sending of the same to 
him, and its retention by such other without 
objection, does not necessarily constitute a 
settlement of an account stated. If such 
other keeps the account and fails to object 
within a reasonable time, the facts raise a 
presumption or inference of acquiescence. 
That is all. Rose v. Bradley, 91 Wis. 619, 
622, 65 N. W. 509, 510. 


SETTLER. 
See “Actual Settler.” 


A “settler” in any particular locality 
means any one who has taken up his per- 
manent abode in that locality. The word is 
ordinarily applied to those who first come 
to a country or section of a country, either 
partially or wholly inhabited, and who make 
their residence there. We may speak of the 
early settlers of a long-inhabited country, 
but the term is hardly applicable to any other 
class of residents of such a country. Hume 
v. Gracy, 27 S. W. 584, 86 Tex. 671. 


As used in the statutes of Virginia and 
Kentucky granting land to “settlers,” the 
word meant those who penetrated the wil- 
derness in pursuit of future residence, and, 
having found a place, began to improve, with 
a view to a permanent home. Such person 
was a settler from the time he built his 
half-faced camp or erected his tent, provid- 
ed he did it with the intention of remaining 
and living at that spot. The term “settle- 
ment” is sometimes in common parlance 
used to designate the settlement right or 
number of acres granted to a settler in con- 
sideration of his settling and remaining the 
requisite time on the land, and in that sense 
it may sometimes be used in legislative and 
judicial proceedings. But the term “set- 
tlement,” as used in the statute granting 
lands to settlers and speaking of their set- 
tlement, means nothing more nor less than 
locating one’s self on the land with a view 
to a permanent resident. Actual settlement 
is a comprehensive term, a nomen gener- 
alissimum, which includes more than a 
dwelling house. Generally it should, in the 
abstract and popular sense, be deemed co- 
extensive with the claim of title under which 
the occupant settles on a part in the name 
of the whole tract, which he claims as bis 
and then the entire tract is an in- 
divisible unit, and altogether identifies the 
settlement. To constitute an actual settle- 
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ment on land to which there is an adverse, the description of the “seventh child,” and 

interfering claim, however, the occupant | that the bequest went to the youngest child. 

must have built his dwelling house, or ex- | West v. Lord Primate of Ireland, 8 Brown, 

tended his close, or made other appurtenant | C. C. 148, 149. 

improvements within the limits of the adver- |’ 

sary claim conflicting with that under which 

he settled. Davis v. Young, 32 Ky. (2 Dana) SEVENTY. 

299, 306, 312. A “seventy” is a member in good stand- 
“Settler,” within the pre-emption acts, ing in the Mormon Church, whose duty it 

disposing of the public domain, is synony- is to teach and preach the doctrines of the 

mous with “actual settler,” or “bona fide church. United States v. Brown, 21 Pac. 

settler,” and means a purchaser who not 461, 462, 6 Utah, 115. 

only occupies public land, but actually re- 


sides thereon with a view to residence. Bur- SEVERABLE CONTRACT. 


leson v. Durham, 46 Tex. 152, 160. 


As used in Pol. Code, 55 3442, 3443, pro- 
viding that “settlers upon swamp and over- 
flowed lands belonging to the state, who oc 
cupy the same for farming or grazing pur- 
poses, and whose occupation is evidenced 
by actual inclosure or by ditch or monu- 
ments showing the extent thereof, are pre- 


ferred purchasers for such land,” dees Bot something from the other side, to sustain an 
mean the same as “actual settlers” or ‘“‘act- | action in advance of complete performance. 


ual residents.“ The “preferred right of pur- | Norrington rich 
chase does not depend upon residence.” The 271. 8 v. Wright (U. S.) 5 Fed. 768, 


purpose simply was to give the man who 
As a general rule the consideration to 


makes the improvement upon the swamp 
land a reasonable chance to purchase it and | be paid, and not the subject or thing to be 
to prevent his improvements from being ap- | performed, determines to which class a con- 
propriated by others. This purpose does not tract belongs. If the consideration is single. 
require that he shall actually reside on the the contract is entire; but, if the consid- 
land. Settlers“ on swamp and overflowed | eration is expressly or by necessary implica- 
lands are those who “occupy the same for | tion apportionate, the contract is severable. 
farming or grazing purposes.” Oceupa- A contract to serve for a year at a fixed 
salary per month is severable. Clay Com- 


tion” is ordinarily synonymous with “actual 
possession,” and, as there may be actual | mercial Tel. Co. v. Root (Pa.) 4 Atl. 828, 829. 
A contract is said to be severable when 


possession without residence, it would seem 
to follow that there may be occupation, and 
consequently settlement, without residence. 8 5 1 VV 
The word “settlers” does not require resi- and the price to be paid by the other is ap- 
dence upon the land. McIntyre v. Sher- portioned to each item to be performed, or 
wood, 22 Pac. 937, 938, 82 Cal. 139. is left to be implied by law; and the same 
rule holds where the price to be paid is clear- 
ly and distinctly apportioned to different 
parts of what is to be performed, although 
the whole is in its nature single and entire. 
Dowley v. Schiffer, 13 N. Y. Supp. 552, 553. 


If the part to be performed by one par- 


A “severable contract” is a contract la- 
ble simply to be severed. In its origin and 
until severed, it is entire; a single bargain 
or transaction. The doctrine of severable 
ness, in contracts, is an invention of the 
courts, in the interests of justice, to enable 
one who has partially performed, and who 
is entitled on such partial performance to 


SETTLING OF DIFFERENCES. 


The phrase “settling of the differences” 
is used in Boards of Trade, etc., to desig- 
nate the settlement closing a transaction by 
which one party sells and the other buys 
property for future delivery, but where the ty consists of several distinct and separate 
understanding is that there shall be no act- items, and the price to be paid by the other 
ual delivery of the goods, but that at the ap- | is apportioned to each item to be performed, 
pointed time the purchaser is merely to re or is left to be implied by law, such a con- 
ceive or pay the difference between the con- tract will generally be held to be severable; 
tract and the market price. Plank v. Jack- and the same rule holds where the price to 
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son, 26 N. E. 568, 569, 128 Ind. 424. be paid is clearly and distinctly apportioned 
to different parts of what is to be performed, 
though the latter is, in its nature, single and 
SEVENTH entire. Osgood v. Bauder, 39 N. W. 887, 889, 


A testator bequeathed a legacy to the 75 Iowa, 550, 1 L. R. A. 655. 
“seventh” or youngest child of A. at tes- 
tator's death. A. had six children, and had SEVERAL. 
had another, who soon died. Afterwards 
the plaintiff was born, and was the seventh| As all. 
child living, but eighth in order of birth. A will providing that, after the death of 
Held, that the plaintiff could not take under the testator’s widow, the estate should go 
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to “his several children,” refers to all of until all the creditors had signed it, the 
testator’s children living and dead as a class, court said: “We are not prepared to adopt 
and does not exclude the grandchildren of a that construction. Among the synonyms of 
deceased son of the testator. Outcalt v. the word ‘several’ given by lexicographers 
Outcalt, 8 Atl, 532, 42 N. J. Eq. (15 Stew.) are ‘various,’ ‘diverse,’ ‘sundry,’ ‘consisting 
500. of a small number, more than two.’ But 
the dictionaries furnish no authority for 
As used in Act March 29, 1869, § 8, Pro. saying that several means ‘all.’ If it was 
viding that, before the corporation created intended that the signature of all the cred- 
by such act shall commence business, the jtorg was intended to the validity of the in- 
stockholders shall pay the “several amounts strument, it was easy to say so.” Strickland 
subscribed” in full, and no increase of said „ Harger (N. I.) 16 Hun, 465, 467. 
capital stock shall be made at any time un- 
less the amount thereof shall be paid 1270 In construing a will in which testator left 
such corporation at the time of the issue of property to bis executors, in trust to pay 
such stock, and the whole capital stock, in- the income thereof to testator’s brothers 
cluding such increase, shall not exceed in and sisters equally during their joint lives, 
amount the actual value of the property of and after the several deaths of said broth- 
such corporation at the time of the issue ers and sisters then to divide the property 
of such increased stock, must be construed equally among the children of such brothers 
to mean the “several amounts subscribed,” | and sisters, respectively, “and, in case either 
which together make up the full amount of of said brothers or sisters shall die leav- 
the capital stock, and not the “several ing the others surviving, then the income 
amounts subscribed,” which may aggregate intended for the one so dying shall be paid 
less than the capital stock. This meaning to the issue or representative of the one so 
is evident from the language of the second dying,” the court said: “The claim that the 
clause of section 8, “And no increase of safd word ‘several’ should be considered re- 
capital stock shall be made,” etc, as the | spective’ cannot be maintained with pro- 
words “said capital stock” refer back to the priety. Such a construction would require 
words “several amounts subscribed”; “said the division of the whole property upon the 
capital stock,” in the second clause, being death of one of the cestuis que trust, when 
the same thing as the “several amounts sub- it is evident and conceded that the testator 
scribed” in the second clause. The two ex- intended that all of them should enjoy the 
pressions are used interchangeably. If the jncome during their respective lives; and, 
amounts of every increase of the capital besides, the plain meaning is that, when- 
stock must be paid in, the same ruling and ever the division is made, it must be made 
the same policy would require the original between all the children of the four, and 
capital stock itself to be paid in. The nat- not between the children of the one or more 
ural construction, then, is this: that before who may die leaving survivors.” Oolton v. 
the corporation shall commence business the Fox, 67 N. Y. 348, 352. 
amounts subscribed to make the capital stock 
shall be paid in full, and any increase over As each. 
the amounts so subscribed shall also be paid | The word “several’ is defined by Web- 
in full at the time of issuing stock therefor. | ster as “each particular or a small number 
People v. National Sav. Bank (III.) 11 N. E. singly taken.” As used in Const. 1834, 
170, 172. authorizing the ‘several counties and incor- 
Act 1891, entitled “An act to provide porated towns to impose taxes for the coun 


ty and corporation purposes, it means that 
for the depositing of state and county funds | ch particular K 
in banks,” which provides (section 1) that Each: par coup OE Samal number 


f th , 
the State Treasurer shall deposit and at all VV 
times keep on deposit, for safekeeping, in a 
state or national bank doing business in the F. Dake Tee) 153, 109: 
state, the amounts of money in his hands 
belonging to the “several current funds” in 
the state treasury, means all the moneys be- Act Cong. Feb. 26, 1853, providing that, 
longing to the state in the possession and | Whenever there are or shall be several char- 
under the control of the State Treasurer. Ses against the same person for the same 


State v. Bartley, 58 N. W. 172, 173, 89 Neb. act or transaction, the whole may be joined 
353. 23 L. R. A. 67. f í in one indictment on separate counts, etc. 


Held, that the word “several” was used in 

A composition agreement between a debt- | such statute in its popular sense, meaning 

or and “the undersigned, their several cred- | more than one. It does not mean “separate” 
itors,” was signed by a portion of the cred- | charges—that is, the same charge separately 
itors of such debtor, but not by all. It be- made against several defendants; but the 
ing claimed that the words “their several term “several” related to the charges, and 
creditors” were synonymous with “all their | not to the persons, Congress meaning to pro- 
creditors,” and the agreement not binding | vide for the joinder of several charges aris- 
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As more than one. 


SEVERAL 


ing out of the same transaction in one in-' 
dictment. United States v. Durkee (U. S.) 
25 Fed. Cas. 939, 940. | 


| 

“Several,” as used in a letter of recom- 
mendation by defendants to plaintiffs, stat- | 
ing that the bearer of such letter desires to 
buy several hundred dollars’ worth of gro- 
ceries, and stating that he was good for all 
he bought, and plaintiff could safely sell him 
a bill, and recommending him to plaintiff, 
hoping that he would be treated satisfacto- , 
rily, means “more than two hundred, but not 
very many hundred, but seven hundred is 
Included in the term as used.” Einstein v. 
Marshall, 58 Ala. 153, 154, 25 Am. Rep. 729. | 


The word “several,” in relation to num-. 
ber, means two or more. Rev. Codes N. D. 
1899, § 5122; Civ. Code S. D. 1903, § 2456; 
Rev. St. Okl. 1903, § 2795; Code Civ. Proc. 
Mont. 1895, 5 3463. 


SEVERAL DEFENDANTS. 


In Code N. Y. § 5096, providing that 
judgment may be given for or against one 
or more of several plaintiffs and for or 
against one or more of several defendants, 
the term “several defendants” means joint 
defendants, and does not refer alone to cases 
of several liability. North Star Boot & Shoe 
0 v. Stebbins, 54 N. W. 593, 595, 8 8. D. 


SEVERAL FISHERY. 


See, also, “Sole and Exclusive Fishery.” 


A “several fishery” is an exclusive right 
of fishing, which is derived from the owner 
of the soil. Freary v. Cooke, 14 Mass. 488, 
489; Holford v. Bailey, 13 Q. B. 426, 445; 
Hardin v. Jordan, 11 Sup. Ct. 808, 814, 140 
U. S. 371, 35 L. Ed. 428. 


The right of “several fishery” is depend- 
ent upon and connected with the ownership 
of the soil under water; and when such 


ownership is established the right may at- 
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SEVERALLY 


SEVERAL OWNERSHIP. 


The ownership of property by a single 
person is designated as a sole or several 
ownership. Civ. Code Cal. 1903, § 681. 


SEVERAL TRACTS. 


Rev. St. art. 3475, provides that, should 
the partition commissioners deem it neces- 
sary, they may cause the real estate to be 
surveyed into “several tracts or parcels”; 
and article 3476 prescribes that the commis- 
sioners shall divide the real estate to be par- 
titioned into as many “shares” as there are 
persons entitled thereto, each share to con- 
tain one or more tracts or parcels, as the 
commissioners may think proper. Held, that 
the words “several tracts or parcels” do not 
mean the same thing as the word “shares”; 
for one or all of these may be composed of 
several of the tracts or parcels into which 
the land may have been divided. Houston v. 
Blythe, 10 S. W. 520, 521, 71 Tex. 719. 


SEVERALLY. 


See “Jointly and Severally”; “Separate- 
ly and Severally.” 


As each. 


The word “severally,” in a note which 
provides that the subscribers jointly and 
severally promise to pay, etc., operates and 
renders each of the signers personally lia- 
ble to the payment thereof. Bradlee v. Bos- 
ton Glass Manufactory, 33 Mass. (16 Pick.) 
347, 351. 


The expression “severally liable,” when 
applied to a number of persons, usually im- 
plies that each one is liable alone. As used 
in Code, § 136, subd. 2, providing that where 
an action is against two or more defendants, 
and the summons is served on one or more. 
but not on all, of them, if the action be against 
defendants severally liable, the plaintiff may 
proceed against the defendants served in the 


same manner as if they were the only defend- 
| ants, it shows an intention to allow a plain- 


tiff to proceed against the defendants served, 


tach as well to an arm of the sea, where the | Provided they were Hable severally, or in 


tide ebbs and flows, as to fresh waters. 
Trustees of Brookhaven v. Strong, 60 N. X. 
56, 64. 


The word “several,” as applied to a 
right of the sort of a fishery, has acquired a 
meaning quite technical. Ever since the 
pleadings were in English, being clearly the 
same and with no other meaning than the 
word “separalis’” had before, and though the 
words “sole and exclusive” may be capable 
of having the same meaning, they may also 
have a very different meaning, and in a 
pleading relating to a fishery are not equiv- 
alent to the word “several.” Holford v. Bai- 
ley, 8 Q. B. 1000, 1018. 


distinction from such as were not served, and 
that the words “severally Hable” in that con- 
nection are to be understood as referring to 
all the defendants served as if they were one 
person. Pruyn v. Black, 21 N. Y. 300, 303. 


As respectively. 


In Act 1871, $ 8, providing for the elec 
tion of a president, secretary, and treasurer 
of a school district, who should severally hold 
their offices for one year, and whose powers 
and duties should severally be the same as 
those of the moderator, assessor, and direct- 
or, organized under the general laws of the 
state, etc., “severally” means the same as 
“respectively,” so that the same duties and 


SEVERALLY 


powers exercised by the assessors are impos- | 


ed on the secretary. Presque Isle County v. 
Thompson (U. 8.) 61 Fed. 914, 926, 10 C. C. 
A. 154. 


In federal bankruptcy rule 28, providing 
that every assignee and the clerk of the bank- 
ruptcy court shall deposit all sums received 
by them severally on account of any bank- 
rupt’s estate in one depository, and every 
clerk shall make a report to the court of the 
fund received by him and of deposits made,” 
“severally” means “respectively”; the word 
usually meaning “distinctly,” “separately,” 
or “apart from others.” State Nat. Bank v. 
Reilly, 14 N. E. 657, 660, 124 Ill. 464. 


SEVERALTY. 


The word “severalty,” as used in the ex- 
pression “tenants in severalty,’’ means for the 
sole, separate, and exclusive dominion of the 
tenants. Funk v. Haldeman, 53 Pa. (3 P. F. 
Smith) 229, 246. 


SEVERANCE OF STATUTE. 


Limitation by judicial construction is not 
severance of a statute. Severance of a stat- 
ute takes place only where both sets of provi- 
sions, constitutional and unconstitutional, ap- 
pear upon the face of the statute itself, and 
the court separates, if the provisions are not 
interdependent, the constitutional from the 
unconstitutional, and strikes from the statute 
the unconstitutional provisions, leaving the 
constitutional provisions therein. Ballard v. 
Mississippi Cotton Oil Co., 34 South. 533, 554, 
81 Miss. 507, 62 L. R. A. 407, 95 Am. St. Rep. 
476. 


SEVERE ILLNESS OR SICKNESS. 


„Severe sickness or disease,“ as used in a 
question in an application for a life insur- 
ance, as follows: “Has the party had during 
the last seven years any severe sickness or 
disease?” means those severe attacks of dis- 
ease which often leave a permanent injury 
and tend to shorten life. It does not include 
the ordinary diseases of the country, which 
yield readily to medical treatment, and, when 
ended, leave no permanent injury to the phys- 
ical system. Halloman v. Life Ins. Co. (U. 
S.) 12 Fed. Cas. 383, 384. 


An application for a benefit certificate 
in a mutual benefit association, requiring the 
applicant to state whether he ever had any 
“severe illness,“ should be construed in the 
ordinary acceptation of the words, and means 
serious or extreme illness. The term “severe 
or serious illness” does not mean slight, tem- 
porary physical disturbances or ailments, | 
speedily and entirely recovered from, not in- 
terferiug materially with the pursuit of one’s 
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SEWAGE 


avocation, producing no permanent effect on 
the constitution, and not rendering the insur- 
ance risk more than usually hazardous. In 
determining whether the applicant had pre- 
viously had any “severe illness,” it is to be 
considered whether the illnesses which he had 
produced any ultimate effect on his health, 
longevity, or strength, and other similar con- 
siderations. The term “severe illness“ was 
used in its common, ordinary sense. A severe 
illness is only such a one as either may have 
had in fact, or ordinarily does have, an effect 
upon the general health or the continuance of 
the life of the person affected. It includes 
not only such ailments and disorders as are 
calculated or tend directly to impair the gen- 
eral health or constitution, or produce death, 
unless arrested, but also such as indicate, by 
their presence, history, or development, a 
vice in the constitution, or such, in other 
words, as are signs or warnings of danger to 
life or health, rather than direct causes of 
danger. It does not include such slight tem- 
porary ailments as are calculated neither to 
affect nor threaten the general health or con- 
stitution, or such as do not ordinarily indi- 
cate the seeds in the system of serious dis- 
order. Goucher v. Northwestern Traveling 
Men's Ass'n (U. S.) 20 Fed. 596, 597. 


“Severe sickness,” sufficient under the 
law to excuse a militiaman for nonappearance 
at military inspection, means such sickness 
as prevented the party from giving to his 
commanding officer within the time stated in 
the law satisfactory evidence of his inability 
to appear. Tribou v. Reynolds, 1 Me. (1 
Greenl.) 408, 409. 


SEVERITY. 


See “Intolerable Severity.” 


SEWAGE. 


“Sewage” is the general drainage of a 
city or town by means of sewers. City of 
Valparaiso v. Parker, 47 N. E. 330, 331, 148 
Ind. 379. 


A judgment restraining the city from dis- 
charging its “sewage” through its sewer sys- 
tem into a certain river will be understood to 
refer only to the refuse and foul matter car- 
ried through the sewer by the water therein 
flowing. Winchell v. City of Waukesha, 85 
N. W. 668, 671, 110 Wis. 101, 84 Am. St. Rep. 
902. 


The primary meaning of the term “sew- 
age” is that which passes through a sewer. 
Cent. Dict.; Webst. Int. Dict. A secondary 
meaning is derived from the usual character 
of the contents of a sewer, and as used in that 
sense the word signifies the refuse and foul 
matter, solid or liquid, which is so carried 
off. As used in a complaint averring that a 


SEWAGH 


city was causing to flow into a river large 
quantities of acids, impure substances, waste 
matter, contents of cesspools, sewage, and 
other noxious, corrupt, and impure substan- 
ces, so as to render the waters of the river 
filthy, noxious, and unclean, the word “sew- 
age” should be construed in its secondary 
meaning, indicating thatthe sewage was it- 
self something noxious, corrupt, and impure. 
Morgan v. City of Danbury, 85 Atl. 499, 500, 
67 Conn, 484. 


Drainage distinguished. 

Formerly the word “sewer” was used to 
indicate “a fresh-water trench, compassed on 
both sides with a bank; a small current or 
little river.” Callis, Sew. 80. So St. 25 Hen. 
VIII, c. 5, concerning commissioners of sew- 
ers, was an act to remedy drainage from the 
flowing surges and course of the sea in and 
upon marsh grounds; also land waters and 
springs upon meadows and other water cours- 
es. More recently, however, and probably 
from the appropriation of the words in acts 
and ordinances to the common conduits for 
liquid filth, it is usually associated with such 
use. Thus, Webster defines “sewer” as a drain 
or a passage to convey water or filth under- 
ground. For “drain” he gives: “A water- 
course; a sewer.” Kent speaks of the right 
of drain (3 Kent, Comm. p. 436) as a right to 
convey water in pipes through or over the 
estate of another. While it cannot be legally 
said that sewage may not in some cases be 
included in drainage, yet, when the simple 
term “drainage” is used, the most obvious 
suggestion is a drainage of water, and when, 
in addition, we find that a drainage of water 
exists, and no suitable provision has been 
made for sewage from houses which, if in- 
cluded, might result in a nuisance, the term 
“sewage” cannot be construed to mean the 
same as “drainage.” Wetmore y. Fiske, 5 
Atl. 375, 378, 15 R. I. 354. 


SEWER. 
See “Private Sewer”; “Public Sewer.” 


The original definition of the word “sew- 
er“ was a fresh-water trench, artificially 
made, encompassed with banks on both sides 
to carry surface water into the sea; but the 
word is now used to indicate a drain or pas- 
sage to carry off water and filth underground. 
City of Valparaiso v. Parker, 47 N. E. 330, 
331, 148 Ind. 379. 


A sewer is a drain or passage to convey 
water or filth underground; a subterraneous 
canal, particularly in cities. Hanscom y. City 
of Omaha, 7 N. W. 739, 742, 11 Neb. 37 (citing 
Webst. Dict.); Fuchs v. City of St. Louis, 67 
S. W. 610, 614, 167 Mo. 620, 57 L. R. A. 136; 
Gale v. Town of Dover, 44 Atl. 535, 68 N. H. 
403; Clark v. Peckham, 9 R. I. 455, 467. See, 
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SEWER 


Sewers are constructed as sanitary meas- 
ures, for the public good, to carry off all sew- 
age, consisting of human excrements and re- 
fuse animal and vegetable matter, which, 
as the testimony shows, and as everybody 
knows, constantly and continuously generates 
gases, noxious and dangerous, as the result 
of the constant and continuous process of 
nature. It is intended and is the object of 
sewers to carry off and guard the community 
against these gases, as much as it is to carry 
off the substances from which they spring. 
Sewers are supposed to be covered, and to be 
so constructed as to prevent the escape of 
gases generated in them. It is not intended 
that they be permitted to disseminate and 
breed disease, or to cause injury to personal 
or property rights. If this is not so, then 
there is no need of sewers; and while it is 
necessary, in order that the city may, in the 
exercise of its ministerial function, properly 
repair and maintain its sewers, that there 
should be certain openings or manholes, to 
permit ingress thereto and egress therefrom, 
and hence it becomes necessary to occasion- 
ally remove the covers, the city would be 
remiss in its duty were it to deliberately re- 
move the covers for the purpose of permitting 
the escape of all the vile, noxious, and dan- 
gerous gases which, through nature’s laws, 
are constantly produced therein. Fuchs v. 
City of St. Louis, 67 S. W. 610, 614, 167 Mo. 
620, 57 L. R. A. 136. 


Culvert synonymous. 


Under a statute making a town liable 
for injuries caused by culverts, the town was 
liable for an injury by breaking through the 
covering of a sewer; a culvert being a cov- 
ered drain under a road. Gale v. Town of 
Dover, 44 Atl. 535, 68 N. H. 403. 


As drain or ditch. 
See, also, “Drain.” 


Sewers are closed or covered waterways, 
while ditches are drains which are or may 
be open and so arranged as to take surface 
water. State Board of Health v. City of Jer- 
sey City, 35 Atl. 835, 838, 55 N. J. Eq. 116. 


“Sewer” is defined by Webster as a drain 
or passage to carry off water and filth under- 
ground; the subterraneous channels, particu- 
larly in cities. It has also been applied to an 
underground structure for conducting the wa- 
ter of a natural stream. In Clay v. City of 
Grand Rapids, 60 Mich, 451, 27 N. W. 596, it 
is said that sewerage includes all kinds of 
drainage or water discharge. A sewer is 
usually closed, but not necessarily so, and is 
ordinarily applied to drains in the city, 
whether of water, or filth, or both. What is a 
ditch or drain in the country is called a sew- 
er in the city, and vice versa; but, under a 
statute authorizing towns to construct sewers, 


also, City of Valparaiso v. Parker, 148 Ind. a town has no authority to construct a drain 


79, 381, 47 N. E. 830. 


or ditch. Aldrich v. Paine, 76 N. W. 812, 814, 


SEWER 


106 Iowa, 461 (citing Bennett v. City of New 
Bedford, 110 Mass. 433). 


“Sewers,” as used in Act May 16, 1891 
(P. L. 75), relating to the opening of streets 
and the creation of sewers and drains, should 
be construed to include drains or ditches, open 
or covered. Strohl v. Borough of Ephrata, 
85 Atl. 713, 178 Pa. 50. 


As local improvement. 
See “Local Improvement.” 


Machinery and structures included. 


A sewer is a drain or passage to convey 
off water and filth underground; and, where 
the topography of the country prevents a dis- 
charge therefrom by force of gravitation, the 
structures and machinery by which such sew- 
age is disposed of will be regarded as an es- 
sential part of the sewer. Drexel v. Town of 
Lake, 20 N. E. 38, 40, 127 III. 54. 


“Sewer,” as used in St. 9 Vict. e. 120 
(metropolis local management act), declaring 
jurisdiction of the metropolitan commission- 
ers of sewers, includes a sea wall built to 
prevent an island from being inundated, as 
well as a drain. The word in its general 
sense may mean the whole apparatus used to 
prevent accumulation of water on the surface, 
and this includes a wall, as well as a drain 
pipe. Poplar Board of Public Works v. 
Knight, El. Bl. & El. 408, 429. 


SEWERAGE PLANT. 


Under the Constitution, authorizing a 
city to purchase a sewerage plant, it was con- 
tended that the fact that the sewerage com- 
pany’s property consisted mainly of some 
thousands of feet of constructed sewers, not 
yet connected with any machinery or other 
apparatus, such property did not constitute a 
Plant. But the court held that a building in 
which an engine and pumps are established 
for the distribution of water, but from which 
there are no pipes or conduits leading, may be 
called a waterworks plant, and a system of 
pipes intended for the distribution of water, 
but with no provision by which the distribu- 
tion can be made, may with equal propriety 
be so called, and hence the word “plant” ap- 
plies to the physical means provided for the 
accomplishment of the ends for which they 
were established, though they did not consti- 
tute a complete plant. Brennan v. Sewerage 
& Water Board, 32 South. 563, 569, 108 La. 
569. 


SEWING MACHINE. 


As household furniture, see Household 
Furniture.” 


SEWING MACHINE COMPANY. 


“Sewing machine company,” as used in 
Tax Act 1886, § 2, par. 17, imposing a tax 
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on “every sewing machine company selling 
or dealing in sewing machines,” means a 
company which manufactures sewing ma- 
chines. Singer Mfg. Co. v. Wright, 25 8. B 
249, 250, 97 Ga. 114, 35 L. R. A. 497. 


SEXTON. 


A “sexton” is the keeper of the holy 
things belonging to the divine worship. 3 
Burns’ Ecc. Law [6th Lond. Ed.] 342. With 
us he is a person who has the care of a 
house of public worship, and who discharges 
certain duties connected therewith, which 
differ more or less according to the require- 
ments or practice of the religious sect to 
which the congregation belongs for whom 
he acts. Stern v. Congregation Schaare 
Rachmin (N. T.) 2 Daly, 415, 417. 


SEXUAL INTERCOURSE. 


See, also, “Carnal Knowledge.” 


Sexual intercourse means actual contact 
of the sexual organs of a man and woman 
and an actual penetration into the body of 
the latter. State v. Frazier, 39 Pac. 819, 822, 
54 Kan. 719. 


SHACKERS. 


The term “shackers,” when applied to 
hogs, is used to designate hogs fed upon 
mast, such as beech nuts and acorns. Bart- 
lett v. Hoppock, 84 N. Y. 118 119, 88 Am. 
Dec. 428. 


SHAFT. 


The term “shaft,” as used in the act re- 
lating to mines and mining, means a vertical 
opening through the strata, which is or may 
be used for the purpose of ventilation or 
drainage, or for hoisting men or material in 
connection with the mining of coal. 2 P. & 
L. Dig. Laws Pa, 1894, col. 3110, § 193; Id. 
col. 3150, § 349. : 
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May construed as shall, see “May.” 
Shall be entitled, see Entitle.“ 


“Shall pay,” as used in a contract that 
it is agreed by the party of the second part 
that the royalty he shall pay unto the party 
of the first part shall amount to a certain 
sum, is used, not by way of an agreement 
to pay, but by way of a description of the 
royalties referred to in the preceding clause 
of the contract providing for the payment of 
them, and is not, therefore, an agreement to 
pay that particular amount named. Ebert 
v. Lowenstein, 58 N. X. Supp. 889, 890, 42 
App. Div. 109. 
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The use of the words “shall go” do not 
Import a contingency, or make anything 
necessary to precede the vesting of a re- 
mainder, but only express the time when the 
remainder shall take effect in possession, 
and not when it shall become vested. Mid- 
dleton’s Heirs v. Middleton’s Devisees (Ky.) 
43 S. W. 677 (citing Williams v. Williams, 
91 Ky. 554, 555, 16 S. W. 361; Williamson 
v. ‘Williamson, 57 Ky. [18 B. Mon.] 375). 


Under a statute requiring that arbitra- 
tors shall meet and act together,” it is the 
duty. when three arbitrators have been 
agreed upon and appointed to hear and de- 
termine the controversy, that they shall all 
meet. Two of them have no authority to 
hear testimony in the absence of a third, and 
an award made upon testimony so taken is 
void. Dunphy v. Ford, 2 Mont. 300, 301. 


Compulsion implied. 


“Shall pay off or discharge,” as used in 
Civ. Code, § 2990, providing that every in- 
dorser who shall pay off and discharge the 
judgment shall be entitled to control the ex- 
ecution, has the same significance as com- 
pelled to pay.” Ezzard v. Bell, 28 8. E. 28, 
30, 100 Ga. 150. 


As indicating future, present, or past. 


The word “shall,” in its common and or- 
dinary usage, unless accompanied by qualify- 
ing words which show a contrary intent, al- 
ways refers to the future. Webster says, 
in reference to the early use of the word in 
the English language: “In the early Eng- 
lish, and hence, in our English Bible, ‘shall’ 
is an auxiliary, mainly used in all persons 
to express simple futurity.“ It is held that 
the word “shall,” as used in Laws 1891, p. 
246, providing that any final judgment of any 
court shall be considered to be paid in full 
after 10 years from its rendltion, indicated 
an intention that the act should be prospec- 
tive only. Jones v. Stockgrowers’ Nat. Bank, 
67 Pac. 177, 178, 17 Colo. App. 79. 


The terms “now” and “hereafter” sig- 
nify time present and to come, and from the 
period at which they are used. The words 
“shall” and will“ indicate time in the fu- 
ture to the same period. Chapman v. 
Holmes’ Ex' rs, 10 N. J. Law (5 Halst.) 20, 26. 


An agreement that the creditors “shall 
and will’ release an insolvent does not 
amount to an extinguishment of the debts; 
it being prospective only, and not relating to 
an immediate release. Thomas v. Courtney, 
1 Barn. & Ald. 1, 8. 


“Shall be,” as used in a contract con- 
taining a proviso that, if defendant shall sell 
or lease certain machines in any foreign 
country at less rates than those in this coun- 
try, the royalty rate to be paid shall be a 
certain per cent., in lieu of the per cent. 
thereinbefore provided, suggest the meaning 
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“from thence on.” They point to a some- 
thing which before had no existence. They 
mark the division between the “now” and 
the “hereafter.” To paraphrase the clause 
makes the reading practically this: Now, 
for the present, and while the present cir- 
cumstances continue, the royalty is fixed at 
per cent.; but, if a foreign market 
be entered, the royalty thereafter shall be 
per cent. National Sewing Mach. Co. 
v. Willcox & Gibbs Sewing Mach. Co. (U. 
S.) 74 Fed. 557, 559, 20 C. O. A. 654. 


“Shall be,“ as used in Sess. Acts 1863, 
p. 18, exempting from militia duty in the 
state all overseers who are or shall be ex- 
empted or detailed under acts of Congress, is 
in the future, and means “shall hereafter 
be.” In re Strawbridge, 39 Ala. 367, 375. 


Laws 1874, c. 66, § 1, providing that 
whenever a married man shall be deserted 
by his wife, or a married woman shall be de 
serted by her husband, for the space of one 
year, he or she may bring action asking for 
a decree which shall debar the deserting per- 
son from any right or estate in the other's 
lands, refers to a future desertion; that is 
to say, to a desertion beginning after the 
statute goes into effect. In other words, as 
respects the class of cases provided for, the 
law is purely prospective. Giles v. Giles, 22 
Minn. 348, 349. 


“Shall die,” as used in Act March 29, 
1887 (P. L. p. 63), providing that whenever 
an estate shall be devised to a brother, who 
“shall die“ during the life of the testator, 
leaving children surviving testator, the de- 
vise shall not lapse, means die after the 
statute shall have taken effect.” It is im- 
possible to give these words retrospective op- 
eration. Their meaning clearly has refer- 
ence to the future, and that future is not aft- 
er the making of the devise, but after the 
taking effect of the statute. Murphy v. Me. 
Keon, 32 Atl. 374, 376, 53 N. J. Eq. (8 Dick.) 
406. 


The word “shall,” as used in the trans- 
fer tax law, providing that such acts shall 
be imposed when any such person or cor- 
poration as described becomes beneficially in- 
terested in possession or expectancy to any 
property by such transfer, whether made be- 
fore or after the passage of the act, refers 
clearly to future, and not to past, events. 
In re Birdsall's Estate, 49 N. T. Supp. 450, 
563, 22 Misc. Rep. 180. 


The use of the words “shall be,” in a 
statute providing that, whenever any animal 
or animals shall be killed or injured by the 
cars or locomotives or other carriages used 
by any railroad in this state, the owner there 
of may go before some justice of the peace, 
etc., shows that the statute is not retroactive. 
The amendment applies only to such animalg 
as shall be killed. Shall be” indicates the 
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future, and not the past. Indianapolis & C. 
R. Co. v. Kercheval, 16 Ind. 84, 88. 


„Shall,“ as used in Act June 4, 1879, pro- 
viding that if any banker shall receive any 
deposits when insolvent, whereby the deposit 
so made shall be lost to the depositor, the 
banker so receiving such deposit shall be 
deemed guilty of embezzlement, etc., is used 
in the future tense and indicative of a fu- 
ture event, and the word indicates that, al- 
though bankers are insolvent and receive a 
deposit while so insolvent, yet the crime is 
only consummated where the banker, by his 
failure, suspension, or voluntary liquidation, 
deprives the depositor 6f the benefit of such 
part of his deposit as remains to his credit; 
and hence, if such deposit is repaid on checks 
before suspension or failure, the crime is 
not consummated, notwithstanding the bank 
was insolvent when the deposit was received. 
Meadowcroft v. People (Ill.) 45 N. E. 991, 997. 


When used as a command, shall“ neces- 
sarily indicates the future as to its perform- 
ance. Thus a statute providing that fences 
of barbed wire shall not be constructed by 
railroad companies does not apply to fences 
constructed prior to the passage of the act. 
Stisser v. New York Cent. & H. R. R. Co., 
52 N. Y. Supp. 861, 862, 32 App. Div. 98. 


“Shall be given,” as used in the act of 
1782, providing that 25,000 acres of land shall 
be given to Maj. Gen. Greene, his heirs and 
assigns, within the bounds of the lands re- 
served for the use of the army, imported an 
absolute donation, and not merely an inten- 
tion to give in the future. Rutherford v. 
Greene, 15 U. S. (2 Wheat.) 196, 197, 4 L. 
Ed. 218. 


„Shall be and are hereby granted,“ as 
used in a special act granting land, operates 
as an immediate transfer of interest, and not 
a promise of transfer in the future. Shank- 
lin v. McNamara, 26 Pac. 345, 87 Cal. 371. 


The words “shall be and are hereby 
granted,” in Act Cong. Sept. 28, 1850, grant- 
ing to Arkansas and other states the swamp 
land within their boundaries, import an im- 
mediate transfer of interest, not a promise 
to transfer in the future. Wright v. Rose- 
berry, 7 Sup. Ct. 985, 987, 121 U. S. 488, 30 
L. Ed. 1039. 


“Shall be married,” as used in Act Cong. 
Feb. 10, 1855, § 2, providing that any woman 
who might lawfully be naturalized under ex- 
isting laws, married or who shall be married 
to any citizen of the United States, shall be 
deemed and taken to be a citizen, refer, not 
to the time when the ceremony of marriage 
is celebrated, but to the state of marriage. 
They mean that whenever a woman, who 
under previous acts might be naturalized, is 
in a state of marriage to a citizen, whether 
his citizenship existed at the passage of the 
act or subsequently, or before or after the 
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marriage, she becomes by that fact a citizen 
also. Kelly v. Owen, 74 U. S. (7 Wall.) 496, 
498, 19 L. Ed. 283, 284. 


As used in Rev. St. § 1339, relating to' in- 
juries by reason of defective highways, and 
providing that, “if any damage shall hap- 
pen,” no action can be maintained unless 
previous notice in writing be given, did not 
necessarily refer to future actions only, on 
account of the tense, but would apply to ex- 
isting actions. Plum v. City of Fond du 
Lac, 8 N. W. 283, 285, 51 Wis. 393. 


“Shall have a claim,” as used in Pub. St. 
p. 696, 5 19, giving a mechanic's lien upon 
every building for the erection, etc., of which 
any person shall have a claim, is construed 
to mean and refer to the time of the pas- 
sage of the act and subsequently, and com- 
prehends claims of such nature existing when 
the act was passed.” Mason v. Heyward, 5 
Minn. 74, 77 (Gil. 55, 56). N 


Const. art. 4, § 1, provides that the judi- 
cial power shall be vested in certain named 
courts and such other courts as the General 
Assembly shall from time to time by law 
establish. Ordinarily, if such section were 
construed alone, “shall” might import a fu- 
ture operation only, and to imply that ju- 
dicial power could be vested only in stat- 
utory courts to be established subsequently 
to the time when the Constitution became 
operative. Yet, when construed in connec- 
tion with the other provisions of the Oon- 
stitution and schedule, such a restricted op- 
eration cannot reasonably be given to it, so 
far as concerns the inferior courts and their 
jurisdiction. Forbes v. State, 43 Atl. 626, 
628, 2 Pennewill, 197. 


A testator, in bequeathing a legacy to 
such of certain persons as should be living 
at his death, with provision that, in case 
any of them “shall die in my lifetime,” leav- 
ing any child or children, such child or chil- 
dren should stand in their parent’s place, 
did not mean death in the testator’s lifetime 
after the making of the will, but death be- 
fore testator’s decease, whether happening 
before or after making of the will; that is, 
equivalent to the expression “shall be dead 
at the time of my death.” Outcalt v. Out- 
calt, 8 Atl. 532, 533, 42 N. J. Eq. (15 Stew.) 
500 a In re Chapman’s Will, 32 Beav. 
382). 


“Shall,” as used in St. 8 & 9 Vict. e. 
60, $ 1, excluding in the computation of the 
five years’ residence which is to make paup- 
ers irremovable the time during which a 
person shall receive relief from any parish, 
applies to cases to which the relief has been 
given before the passing of the act. The 
word “shall” denotes rather the happening of 
the event on which the exception is to apply 
within the time assumed to have been be- 
fore computed than the future relation of 
such event to the time when the statute 
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passed. It denotes the subjunctive mood, 
rather than the future time. Reg. v. Christ- 
church, 12 Q. B. 149, 154. 


Shall be,” as used in St. 8 & 4 Wm. IV, 
c. 27, $ 7, providing that the right of action 
where any person shall be in possession of 
land as tenant at will shall be deemed to 
have first accrued at the determination of 
such tenancy, etc., “refers only to a present 
or future state of facts, and cannot be con- 
strued as referring to a past tenancy.” 
Evans v. Page, 5 Adol. & El. (N. 8.) 767, 772. 


“Shall be brought,” as used in a statute 
providing that, whenever any action shall be 
brought to recover a penalty, appeals shall 
be allowed, does not authorize appeals in 
cases posterior to the time of the legal com- 
mencement of the act, but includes future 
actions only. Perkins v. Perkins, 7 Conn. 
558, 563, 18 Am. Dec. 120. 


“Shall be commenced,” as used in 2 Rev. 
St. p. 620, § 1, providing that the defendant 
may require security for costs when a suit 
“shall be commenced” in the name of any 
person, being insolvent, who shall have been 
discharged from his debts, or whose person 
shall have been exonerated from imprison- 
ment, does not apply to suits commenced 
previous to the enactment of the statute. 
Gomez v. Garr (N. Y.) 18 Wend. 577. 


The word shall,“ in the phrase “when 
any person shall die intestate,” in Gen. Laws 
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ified and affirmed” to the persons in posses- 
sion of the lands, the words, being in refer- 
ence to perfect titles, should be construed 
to mean “are” ratified and affirmed, in the 
present tense. United States v. Wiggins, 39 
U. S. (14 Pet.) 334, 339, 10 L. Ed. 481. 


The use of the words “shall be,” instead 
of “may be,” to signify indeterminateness, 
rather than futurity, is not unknown. Where 
an assignment, made under Pub. St. e. 247, $ 
12, to dissolve an attachment, excepted out of 
the grantor’s estate, following the words of 
the statute, “so much thereof, other than 
debts secured by bills of exchange or nego- 
tiable promissory notes, as is or shall be 
exempted from attachment by statute,” etc., 
it was held that the words “as is or shall 
be exempted” must be construed to include 
any such property as was exempt at the 
date of the assignment. Clapp v. Sherman, 
14 R. I. 299, 301. 


As permissive or mandatory. 


Shall as permissive or mandatory when 
used in statutes, see “Shall (In Statutes as 


. Permissive or Mandatory).” 


| 


Though the words “shall or may,” in 
acts of Parliament, have been considered as 
imperative, they may have a different mean- 
ing in a marriage settlement. Where a pro- 
viso in such settlement was that £1,000 
“shall or may” be laid out by the trustees 
in the purchase of lands, the words give the 


1897, c. 157, § 1, providing that any heir or trustee an election either to continue in the 


grantee may institute proceedings for assign- 
ment of the estate, will be construed liberal- 
ly, and applies to cases both past and future; 
such being the case in remedial statutes. 
Fitzpatrick v. Simonson Bros. Mfg. Co., 90 
N. W. 378, 380, 86 Minn. 140. 


The words “shall be,” in a statute pro- 
viding that no property hereinbefore men- 
tioned or represented shall be liable to at- 
tachment, execution, or sale on any final 
process issued from any court in this state, 
was construed not to operate to limit the 
statute to a mere prospective operation, and 
the statute was held to be retroactive, and 
to include process issued upon antecedent, 
as well as subsequent, demands. Grimes v. 
Bryne, 2 Minn. 89, 95 (Gil. 72, 78). 


Gen. St. e. 52, art. 2, § 10, providing 
that any “married woman who shall come” 
to the commonwealth without her husband, 
he residing elsewhere, may acquire property, 
contract, and bring and defend actions as 
an unmarried woman, applies to a married 
woman who came to the state before the 
statute took effect, as well as to one who 
comes afterwards. Maysville & L. R. Co. v. 
Herrick, 76 Ky. (13 Bush) 122, 125. 


As used in a treaty with Spain, provid- 
ing that grants of land made by Spain be- 
fore the 24th of January, 1818, shall be rat- 
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personal securities or to invest it in land. 
Stamper v. Millar, 8 Atk. 212. 


“Shall and may,” as used in a proviso 
of a settlement of funds then existing in the 
form of personal security, that the trustees 
shall and may pay out such funds in the 
purchase of lands, are to be construed as 
giving the trustees an election either to con- 
tinue the fund in persona! security or to pur- 
chase lands therewith. Stamper v. Millar, 3 
Atk. 212. 


The word “shall,” as used in a condition 
of a sheriff’s sale, providing that, If the 
purchaser does not comply with the condi- 
tions, the property shall be resold,” does not 
bind the sheriff, on the failure of the pur- 
chaser, to make a second sale, though re- 
quested so to do by defendant in execution. 
Woodhull v. Neafle, 2 N. J. Eg. (1 H. W. 
Green) 409. 


As indicating possibility. 


Act Cong. June 22, 1874 (Supp. Rev. St. 
p. 79), enacts that any owner or other per- 
son, who shall, with intent to defraud the 
revenue, make or attempt to make any entry 
of imported merchandise by means of any 
fraudulent or false invoice, affidavit, letter, 
or paper, or by means of any false state- 
ment, written or verbal, by means whereof 
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the United States shall be deprived of the 
lawful duties accruing upon the merchandise 
embraced in such invoice, shall for each 
offense be imprisoned not exceeding two 
years. Held, that the word “shall” was used 
in the sense of “will” or “may.” United 
States v. Boyd (U. S.) 24 Fed. 692, 695. 


As rendering provision self -ezecuting. 


Const. Kan. art. 12, § 2, declaring the 
liability of stockholders and corporations, 
and requiring that such liability shall be 
secured, etc., is not merely a direction to 
the Legislature to make provision for such 
liability, but of itself declares it, and renders 
the Constitution to this extent self execut- 
ing. Whitman v. National Bank of Oxford, 
20 Sup. Ct. 477, 478, 176 U. S. 559, 44 L. Ed. 
587. 


“Shall,” as used in Const. art. 10, § 18, 
providing that there shall be a State Board 
of Equalization, consisting of the Governor, 
State Auditor, State Treasurer, Secretary of 
State, and Attorney General, does not re- 
quire any further legislation to constitute 
such officers the board of equalization. 
Whether the word “shall” imports futurity, 
or not, depends upon the subject of the sen- 
tence and the context with which it is re- 
lated. Hannibal & St. J, R. Co. v. State 
Board of Equalization, 64 Mo. 294, 304. 


While the provision of Rev. St. art. 4278, 
that, if any railway corporation shall fail to 
comply with certain conditions, it “shall for- 
feit its corporate existence and its power 
shall cease so far as relates to that portion 
of said road then unfinished,” is self-execut- 
ing, and the failure to comply with the con- 
dition forfeits the charter without any ju- 
dicial decree, yet such forfeiture relates only 
to the unfinished portion of the road, and 
not to the entire property acquired, or to the 
completed part of the road. Sulphur Springs 
& M. P. Ry. Co. v. St. Louis, A, & T. Ry. 
Co. in Texas, 22 S. W. 107, 108, 2 Tex. Civ. 
App. 650. 


The words “shall be ratified and con- 
firmed,” as used in the treaty of 1819 by 
which Spain ceded Florida to the United 
States (8 Stat. 258, 259), declaring that the 
grants of land previously made by the king 
of Spain shall be ratitied and confirmed to 
the persons in possession, import that they 
shall be ratified and confirmed by the force 
of the instrument itself. Although the words 
are properly words of contract, stipulating 
for some future legislative act, yet they are 
not necessarily so. Viterbo v. Friedlander, 
7 Sup. Ct. 962, 972, 120 U. S. 707, 30 L. Ed. 
776. 


SHALL (In Statutes as Permissive or 
Mandatory). 


The words “may” and “shall,” when 
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terchangeably, as will best express the leg- 
islative intent. The word “may” will be 
construed to mean shall“ when the public 
or third persons have a claim that the power 
ought to be exercised; but, when the word 
“shall” is used, where no right or benefit to 
any one depends on its imperative use, that 
word may be held directory merely, and by 
legislative intention to be used synonymously 
with the word “may.” People v. Sanitary 
Dist. of Ohicago, 56 N. E. 953, 956, 184 III. 
597. 


The word “shall” may be held to be 
merely directory when no advantage is lost, 
when no right is destroyed, or when no 
benefit is sacrificed, either to the property or 
the individual, by giving it that construction; 
but, if any right to any one depends upon 
giving the word an imperative construction, 
the presumption is that the word was used 
in reference to such right or benefit. But, 
where no right or benefit to any one depends 
upon the imperative use of the word, it may 
be held to be directory merely. Wheeler v. 
City of Chicago, 24 III. (14 Peck) 105, 76 Am. 
Dec. 736 (quoted in First Nat. Bank y. Neill, 
13 Mont. 377, 34 Pac. 180, 182). 


The word “shall,” as used in a statute, 
will be construed as meaning may,“ where 
no public or private right is impaired by such 
construction; but where the public are inter- 
ested, or where the public or third persons 
have a claim de jure that the act shall be 
done, it is imperative, and will be construed 
to mean “must.” City of Madison v. Daley 
(U. S.) 58 Fed. 751, 753. 


„Must“ or “shall” in a statute is not al- 
ways imperative, but may be consistent with 
an exercise of discretion. In re O'Hara, 82 
N. X. Supp. 293, 296, 40 Mise. Rep. 355 (cit- 
ing In re Thurber's Estate, 162 N. X. 244, 
252, 56 N. E. 638, 639). 


Const. art. 4, § 23, providing that the 
Legislature shall establish but one system of 
town and county government, which shall 
be as nearly uniform as practicable, is not 
merely directory, but is mandatory. State 
v. Dousman, 28 Wis. 541, 542. 


“Shall,” as used in 2 Gen. St. 1897, c. 
158, § 60, providing for the assessment of 
taxes against shares of stock of banks, and 
providing that such banks shall pay the tax 
assessed upon stock, and shall have a lien 
upon the same, will be construed to mean 
„may.“ First Nat. Bank of Seneca v. Ly- 
man, 53 Pac. 125, 126, 59 Kan. 410. 


The word “shall” in the homestead law, 
requiring that the owner of the property 
shall make tbe claim of homestead when 
levied on, is merely directory. Goldman v. 
Clark, 1 Nev. 607, 611. 


Code, § 1365, describing the form of oath 
that the assessors shall attach to the assess- 


used in a statute, will sometimes be read in- ment roll, is mandatory, and fuilure to take 
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the oath to the roll invalidates the assess- 
ment. Warfield-Pratt-Howell Co. v. Averill 
Grocery Co., 93 N. W. 80, 119 Iowa, 75. 


The clause “shall be filled,” in St. 1863, 
p. 605 (Consolidation Act) § 14, providing, 
“In case of a vacancy in the office of super- 
intendent, the board of education may ap- 
point a person to fill the vacancy until the 
regular election next following, when the 
office shall be filled by election of the peo- 
ple,” is not to be considered as importing 
futurity, but is mandatory in its nature, 
and is a declaration that when the next reg- 
ular election arrives the office shall be— 
must be—filled by the people. People v. 
Babcock, 123 Cal. 307, 311, 55 Pac. 1017, 1019. 


“Shall be completed,” as used in Act 
1849, § 10, chartering the York & North Mid- 
land Railway Company, and providing that 
the same shall be completed within five 
years, could not be construed as imposing 
an obligation on the company of which spe- 
cific performance could be enforced, but was 
rather a condition which, if not performed, 
would authorize the Queen to declare a for- 
feiture of the charter. York & N. M. Ry. Co. 
v. Reg., 1 El. & Bl. 856, 863. 


Judicial duties and proceedings. 


In Rev. St. § 692, providing that a final 
decree shall be allowed in certain cases, 
“shall” means “must,” when the decree is 
asked for by one who stands in such reln- 
tions to the cause that he can demand it. 
Ex parte Jordan, 94 U. S. 248, 251, 24 L. Ed. 
123. 


“Shall,” as used in Gen. St. tit. 11, § 91, 
providing that the court of probate, in al- 
lowing an appeal, shall make such order of 
notice to the parties adversely interested as 
it shall deem reasonable, is merely directory. 
Appeal of Donovan, 40 Conn. 154, 155. 


Rev. St. c. 78, § 9, provides that, if for 
any reason the panel of grand jurors shall 
not be full, the court shall“ direct the sheriff 
to summon from the body of the county a 
sufficient number of persons having the qual- 
ifications of jurors to fill the panel. Held, 
that such statute was directory, and not 
mandatory; that the word so used in this 
connection means merely leaving it to the 
discretion of the court whether or not to fill 
the panel. Beasley v. People, 89 Ill. 571, 575. 


In the phrase “shall have power,” in a 
statute providing that within the first three 
days of the special term the presiding judge 
shall have power to draw the grand jury, or 
any number of grand jurors to supply the 
places of any who may be sick, absent, or 
excused from service, ‘‘shall’? means “must.” 
State v. Miller, 3 Ala. 343, 346. 


„Shall,“ as used in a statute providing 
that the court may, in furtherance of justice 
and on such terms as may be proper, amend 
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any pleading or proceeding by adding or 
striking out the name of any party, etc., and 
providing that the court shall in every stage 
of the action disregard any error or defect 
in the pleading or proceeding which shall not 
affect the substantial rights of the ! uarties, 
is Synonymous with the term “may” as used 
in the statute. Cooke v. Spears, 2 Cal. 409, 
412, 56 Am. Dec. 348. 


In Code, § 196, providing that the court 
or judge granting or refusing a new trial 
shall state in writing the grounds on which 
the same is granted or refused, “shall” is 
directory only. Borkheim y. Firemen’s Fund 
Ins. Co., 38 Cal. 505, 506. 


In Act June 19, 1871 (P. L. 261), provid- 
ing that, where corporations are acting outside 
their franchises, the court shall by injunc 
tion, at the suit of private parties or other 
corporations, restrain such injurious acts, 
“shall” is not mandatory. The word “shall,” 
when used by the Legislature to a court, is 
usually a grant of authority, and means 
“may.” Becker v. Lebanon & M. St. Ry. Co., 
41 Atl. 612, 613, 188 Pa. 484, 


The word “shall,” in a statute requiring 
that notice of attachment against a debtor 
who has not been found or summoned shall 
be inserted four weeks in some newspaper, 
was held incapable of being construed to 
mean “may.” State v. Click, 2 Ala. 26, 28. 


The term “shall,” in the statute relating 
to attachment, and providing that an attach- 
ment process without bond and affidavit is 
void and shall be dismissed, can be consid- 
ered in no other light than as a command to 
the court; for it is a proceeding in which the 
presence of a defendant is not necessarily 
contemplated by the law, and it may there- 
fore with great propriety be considered as an 
imperative direction to the court, which it is 
bound ex officio to enforce. Tyson v. Hamer, 
3 Miss. (2 How.) 669, 671. 


“Shall,” as used in Rev. St. c. 148, § 7, 
providing that, In case of contest of wills, an 
issue shall be made up whether the writing 
produced by the will, etc., which shall be 
tried by a jury, etc., should be construed in 
the permissive sense, and to mean “may.” 
Whipple v. Eddy, 43 N. E. 789, 790, 161 Ill. 
114. 


The word “shall” in common parlance 
has a compulsory meaning, yet in law the 
words “shall” and may“ are often converti- 
ble terms. The word “shall,” as used in Acts 
1894, c. 1, § 10, declaring that all process shall 
be made returnable to the term next succeed- 
ing, means “may.” Farmers’ & Merchants’ 
Bank v. Johnson, 22 Tenn. (8 Humph.) 26, 28, 


In the charter of a railroad company, 
providing that process on such company shall 
be served on the president by leaving a copy 
at his address, or at the principal office of 
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the corporation in the hands of any of its 
officers, “shal!” should be construed “may”; 
there being no contrary intention manifested 
as against the equivalent. The word “shall,” 
when used in statute, should be construed as 
“may,” unless a contrary intention is mani- 
fested. Cairo & F. R. Co. v. Hecht, 95 U. 8. 
168, 170, 24 L. Ed. 423. 


Hill's Code, § 295, provides that af ter five 
years an execution shall not issue on any 
judgment, except on motion asking leave, fol- 
lowed by summons as in actions at law, etc. 
Held, that the phrase “shall not issue 
+ * except“ means the same as “can be 
issued only.” 
478, 23 Or. 163, 37 Am. St. Rep. 672. 


“Shall,” as used in a statute providing 
that all final sentences or decrees of the 
court, where no appeal is given to the pre- 
rogative court, shall be subject to removal by 
certiorari to the Supreme Court, is not im- 
perative, but is synonymous with “may.” 
Ludlow v. Ludlow's Ex’rs, 4 N. J. Law (1 
Southard) 387, 394. 


“Shall,” in a statute providing that costs 
shall be awarded, etc., gives a party the legal 
right to costs, of which the court cannot de- 
prive him. Wood v. Brown (N. T.) 6 Daly, 
428. 


“Shall,” as used in 2 Rev. St. p. 309, $ 37, 
providing that a party, on application, and 
payment of all the costs and damages cov- 
ered in an action of ejectment, shall have a 
second trial, is imperative. Rogers v. Wing 
(N. Y.) 5 How. Prac. 50. 


In Code Civ. Proc. § 509, providing that 
if any party shall include in his verified mem- 
orandum of costs any item to which he is not 
entitled, and his adversary shall prevail with 
a motion to retax, there shall be taxed as a 
part of such motion a docket fee of $235, 
the word “shall” wiil be construed as manda- 
tory. The moving party’s right to his com- 
pensation as given by the statute for the 
trouble and expense of his motion depends 
upon giving the word “shall” an imperative 
construction. First Nat. Bank v. Neill, 34 
Pac. 180, 182, 13 Mont. 377. 


“Shall,” as used in Laws 1895, e. 934, 
annexing part of the town of East Chester to 
the city of New York, and requiring the city 
to pay the town a proportionate part of the 
debt of the town, and authorizing the town 
to enforce the same by suit to be brought in 
the name of the town, in whose favor such 
award shall be made, not less than six 
montbs nor more than a year after the pas- 
sage of the act, will be construed to mean 
“may.” In re Lent, 40 N. Y. Supp. 570, 572, 
16 Misc. Rep. 606. 


“Shall,” as used in Act March 8 1831, 
providing that, whenever a recognizance shall 
be returned to the court of common pleas and 
minuted on the journal, it shall be consid- 
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ered of record in such court and proceeded on 
by process issuing out of such court in the 
same manner as if such recognizance had 
been entered into before such court, means 
nothing more than “may.” State v. West, 3 
Ohio St. 509, 511. 


The word “shall” should be construed as 
“may” in Laws 1899, c. 690, § 4, providing, 
whenever the Attorney General shall present 
an application for an order requiring the ap- 
pearance of persons named therein to submit 
to an examination touching their violation 
of the provisions of said act against trade 
combinations, it shall be the duty of the jus- 


Eddy v. Coldwell, 31 Pac. 475, tice of the Supreme Court to whom such ap- 


plication for an order is made to grant such 
application, and therefore the justice is char- 


ged with the duty of exercising a judicial 


discretion, in determining, in each case, 
whether or not the order shall be granted. 
‘The language means no more than if the act 
provided that the justice ‘may,’ instead of 
‘shall,’ grant the order. The Legislature is 
as powerless to coerce judicial action as the 
courts are to issue mandamus against the 
Governor or Legislature; each being inde- 
pendent of each of the others within their 
respective spheres of duty.” People v. Nuss- 
baum, 66 N. T. Supp. 129, 133, 32 Misc. 
Rep. 1. 


The word “shall,” in a rule of court pro- 
viding that in all cases where a writ of error 
shall delay the proceedings from a judgment 
of the inferior court, and shall appear to 
have been sued out merely for delay, dam- 
ages at the rate of 10 per cent., in addition 
to interest, shall be awarded upon the amount 
of judgment, is used in a permissive sense, 
and does not absolutely require an allow- 
ance of 10 per cent. damages. Shall“ un- 
doubtedly ought to be construed as meaning 
„must,“ for the purpose of sustaining or en- 
foreing an existing right; but it need not be, 
without creating a new one. Neither under 
the statute nor under the rule has a party the 
legal right to demand a judgment in excess of 
such. West Wisconsin R, Co. v. Foley, 94 
U. S. 100, 103, 24 L. Ed. 71. 


The words “may” and “shall” are fre- 
quently used interchangeably in the statutes. 
The word “shall,” as used in Ballinger’s Ann. 
Codes & St. Wash. § 6208, providing that if 
any executor or administrator shall neglect 
or fail to return an inventory within the 
period prescribed, or such further time as the 
court shall allow, the court shall revoke the 
letters testamentary or of administration, is 
not mandatory, but vests discretion in a su- 
perior court as to whether the removal in a 
particular case shall be made or not. Clancy 
v. McElroy, 70 Pac, 1095, 1096, 36 Wash. 567. 


“Shall,” as used in Hutch. Code, p. 682, 
§ 12, providing that, when legatees, heirs, etc., 
shall be nonresidents of the state, the execu- 
tor shall make affidavit of the fact, in order 
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to have publication made, to give them no- 
tice of the presentation of his account, must 
be taken in the sense of “may.” Cason v. 
Cason, 31 Miss. 578, 592. 


“Shall,” as used in Rev. St. e. 156, § 29, 
providing that every executor and adminis- 
trator shall, “as soon as may be after his ap- 
pointment,” give notice thereof by publishing 
the same in some public newspaper in the 
state nearest the place in which the deceased 
person last dwelt, and in such other manner 
as the court.of probate may direct, cannot 
be construed as mandatory, requiring the 
notice to be given as soon as might be, but as 
directory merely, and a disregard of such re- 
quirement will not make the notice not given 
“as soon as may be” invalid. Bosworth v. 
Smith, 9 R. I. 67, 71. 


The word “shall,” in Shannon's Code, $ 
5626, providing that the deposition of any 
person residing in the county where the suit 
is pending may be taken by any party, but 
the opposite party may summon the witness, 
in which case he shall be examined as if 
summoned by the party taking his deposition, 
is discretionary, and should be construed as 
synonymous with “may.” Sberrod & Co. v. 
Hughes, 75 S. W. 717, 718, 110 Tenn. 311. 


Same—Jurisdiction. 


“Shall extend,” as used in Const. art. 3, 
§ 2, declaring that the judicial power shall 
extend to all cases in law or equity arising 
under the Constitution, the laws of the Unit- 
ed States, and the treaties made or which 
shall be made under their authority, should 
be construed in an imperative sense. They 
import an absolute grant of judicial power. 
They cannot have a relative signification, ap- 
plicable to the power already granted. They 
are not equivalent to the words “may ex- 
tend.” Martin v. Hunter’s Lessee, 14 U. S. 
(1 Wheat.) 304, 327, 4 L. Ed. 97; Citizens’ 
St. R. Co. v. City R. Co. (U. S.) 56 Fed. 746, 
747. 


“Shall,” as used in Act Feb. 9, 1855, § 4, 
entitled “An act to extend the jurisdiction of 
the county court of Peoria county,” and pro- 
viding that all appeals from the decisions of 
justices of the peace made or rendered in 
said county shall be taken to the county 
court, must be construed to mean “may,” 
since to hold it to be imperative would bring 
the section in conflict with the eighth section 
of the fifth article of the Constitution, pro- 
viding that the circuit court in each county 
of the state shall have jurisdiction in all 
cases at law and in equity, and in all cases of 
appeals from all inferior courts. Burns v. 
Henderson, 20 III. (10 Peck) 264, 266. 


“Shall,” as used in 13 Stat. 99, providing 
that suits, actions, and proceedings against 
any association under the act may be had in 


any circuit, district, or territorial courts held sections, 
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may be established, or in any state, county, 
or municipal court in the county or city in 
which such association is located, having ju- 
risdiction in similar cases, provided, how- 
ever, that all the proceedings to enjoin the 
Comptroller in this act shall be had in the 
circuit, district, or territorial court of the 
United States held in the district in which 
the association is located, is mandatory. 
Cooke v. State Nat. Bank of Boston, 52 N. T. 
96, 105, 11 Am. Rep, 667. 


The words “it shall be lawful,” in Code 
1819, c. 69, § 53, providing that a suit might 
be instituted where the defendant resided, 
etc., and, if either of the judges of the gen- 
eral court was interested in any suit which, 
in the case of any other person would have 
been proper for the jurisdiction of such judge, 
that “it shall be lawful to institute such suit 
in any court within an adjacent circuit,” 
mean the same as “may” in Code 1887, § 214 
[1 Code Va. 1904, p. 122], practically identical 
with the former provision. It would hardly 
be contended that the words it shall be law- 
ful,” in the former section, were imperative, 
and meant “must,” or “shall,” or “may only.” 
Those words, in a statute like that, of them- 
selves merely make that legal and possible 
which there would be otherwise no authority 
or right to do. The presumption is that in 
substituting the word “may” for the term “it 
shall be lawful,” it was only intended to 
shorten the statute by using a word which 
in its ordinary signification had the same 
meaning as the term for which it was sub 
stituted. Harrison y. Wissler, 36 S. E. 982, 
983, 98 Va. 597. 


Same—Vacation of judgment. 


Act 1867, providing that the court shall 
relieve a party from a judgment taken 
against him through his mistake, inadver- 
tence, surprise, or excusable neglect, and sup- 
ply an omission in any proceeding on com- 
plaint or motion filed within two years, 
makes it the imperative duty of the court to 
relieve a party from a judgment taken 
against him through his mistake, inadver- 
tence, surprise, or excusable neglect. Smith 
v. Noe, 30 Ind. 117, 125. 


In Rev. St. § 3092, providing that the 
court in which any judgment in ejectment 
shall have been rendered shall, upon applica- 
tion of the parties against whom the same 18 
rendered within one year from the rendition, 
vacate such judgment and grant a new trial, 
“shall” is mandatory. Haseltine v. Simpson, 
21 N. W. 299, 61 Wis. 427. 


Legislative duties. 


“Shall,” as used in Const. art. 3, § 29, 
providing that it shall be the duty of a Gen- 
eral Assembly to enact laws into articles aad 
is merely directory. Dorchester 


within the district in which such association | County Com’rs v, Meekins, 50 Md. 28, 45. 
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“Shall be,” as used in Const. art. 18, § 1, 
providing that if any amendment or amend- 
ments to this Constitution be proposed in the 
Senate or Assembly, and if two-thirds shall 
vote in favor thereof, such proposed amend- 
ment or amendments shall be entered in their 
journals, “are words of command. * * +% 
Such is their natural and ordinary meaning. 
They are not permissive or directory, to be 
heeded or not by the Senate and Assembly, 
but mandatory and peremptory, exacting 
compliance with and obedience to them, and 
prohibitory of any action conflicting with 
them.” Oakland Pav. Co. v. Hilton, 11 Pac. 
3, 9, 69 Cal. 479. 


Official duties. 


In a statute “shall” is mandatory, and 
excludes the idea of discretion, when ad- 
dressed to a public official. In re O’Rourke, 
30 N. Y. Supp. 375, 377, 9 Misc. Rep. 564. 


As used in 1 Rev. St. p. 416, providing 
that the assessors shall enter in a certain 
column of the assessment rolls the amount of 
capital stock of every incorporated company, 
paid in and secured to be paid in, and of all 
surplus profits or reserved funds, shall“ is 
mandatory. People v. Board of Assessors of 
City of Brooklyn, 39 N. Y. 81, 83. 


“Shall,” as used in Laws 1857, c. 446, 
amending the charter of New York City, and 
providing that all resolutions and reports 
recommending specific improvements involv- 
ing the appropriation of public money, or tax- 
ing or assessing the citizens of the city, shall 
be published in all the newspapers employed 
by the corporation, and shall not be passed 
until after notice has been published at least 
two days, is mandatory, and not directory. 
In re Douglass, 46 N. Y. 42, 44. 


“Shall and may,” in general acts of Par- 
liament or in private constitutions, are to be 
considered imperatively. Where an act pro- 
vided that, if trustees of a charity were 
guilty of drunkenness or debauchery, then 
the governors shall and may turn them out, 
they must remove them, if guilty of the acts 
specified. Attorney General v. Lock, 3 Atk. 
164, 166. 


It is a familiar proposition of statutory 
construction that where persons are interest- 
ed in the giving of notice, as all the electors 
of the town are in the question as to whether 
there shall be license or no license for the 
sale of liquors, the use of the word “‘shall’’ in 
directing the manner of notice is mandatory, 
Thus the failure to comply with Laws 1896, 
c. 112, § 16, as amended by Laws 1900, c. 367, 
$ 3, providing that the town clerk, at least 10 
days before the town meeting, shall post in 
four public places notices that local option 
questions will be voted on at the town meet- 
ings, and also requiring him to publish the 
notice in the newspaper of the county or 
town five days before the vote is taken, is 


6467 


SHALL 


mandatory, and the failure to give such no- 
tice is not a mere irregularity, but render: 
the vote taken at the town meeting a nullity. 
In re East 182d St., 70 N. Y. Supp. 373, 376, 
34 Misc. Rep. 592. 


In St. 1891, c. 87, which requires an en- 
try fee to be paid, and that no petition shall 
be entered or filed by the clerk until such fee 
is paid, “shall’’ should be construed in its 
directory, and not in its mandatory, sense; 
and hence the provision of the statute is not 
a condition precedent to the rights of parties 
under process duly entered without payment 
of proper fees in advance. Clemens Elec- 
trical Mfg. Co. v. Walton, 47 N. E. 102, 103, 
168 Mass, 304. 


In St. 1888, c. 257, which establishes the 
salaries for clerks, and states that the clerks 
of the courts shall collect all fees in advance, 
“shall” should be construed to have been 
used in its directory, and not in its manda 
tory, sense; and such provision was not a 
condition precedent to the rights of parties 
under process duly entered without payment 
of proper fees in advance. Clemens Elec- 
trical Mfg. Co. v. Walton, 47 N. E. 102, 103, 
168 Mass. 304. 


In Pol. Code, § 2737, providing that all 
persons excavating ditches across public 
highways are required to bridge such ditches 
at such crossings, and on neglect to do so the 
road overseer for that road district shall con- 
struct the same and recover the cost of con- 
struction of such persons by action, shall“ 
should be construed to mean “may.” Fresno 
County v. Fowler Switch Canal Co., 9 Pac. 
309, 310, 68 Cal. 359. 


„Shall,“ as used in an ordinance requiring 
certain persons to be licensed, and providing 
that licenses shall be granted to them by the 
mayor to carry on their respective trades or 
occupations, is mandatory, and does not give 
the mayor any discretion as to the granting 
of such licenses. Greater New York Athletic 
Club v. Wurster, 43 N. T. Supp. 708, 707, 19 
Misc. Rep. 443. 


The California statute providing that the 
sheriff, in selling property on a judgment re- 
covered by the state against the property for 
delinquent taxes, shall only sell the smallest 
quantity of the property which any purchaser 
will take and pay judgment and costs, is 
mandatory upon the officer, and not directory 
merely. French v. Edwards, 80 U. S. (13 
Wall.) 506, 515, 20 L. Ed. 702. 


„Shall,“ as used in a Michigan statute, 
authorizing the issue of bonds by townships 
in aid of railroads, and providing that it 
shall, within 60 days after the question is de- 
termined by the vote of the electors, issue its 
coupon bonds for the amount so determined 
to be granted, gives the township officers the 
whole of the 60 days to get the bonds out, but 
does not imply that they may not issue them 
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after the 60 days specified. Chickaming Tp. 
v. Carpenter, 1 Sup. Ct. 620, 622, 106 U. S. 
663, 27 L. Ed. 307. 


The word “shall,” in statutes directing 
that a public body shall do certain acts in 
laying out streets, was construed in a man- 
datory, and not a permissive, sense. Grant 
v. City of Newark, 28 N. J. Law (4 Dutch.) 
491, 497. 


“Shall,” as used in St. 1881, p. 59, § 5, 
providing that the board of commissioners 
having charge of the erection of an insane 
asylum may adopt or reject any and all bids 
not deemed responsible or satisfactory, but 
in determining bids for the sume work or 
material the lowest responsible bid shall be 
taken, is mandatory, and the board has no 
power or authority to accept any other than 
the lowest responsible bid; but in ascertain- 
ing whether or not a bidder is responsible 
they are required to deliberate and decide, 
and in doing so they exercise judicial, not 
ministerial, functions. Hence, where the 
board acted judicially after faithful exam- 
ination of all facts within their reach touch- 
ing the question of responsibility, their de- 
cision will not be disturbed in mandamus pro- 
ceedings to compel them to accept the low- 
est bid in point of price. Hoole v. Kinkead, 
16 Nev. 217, 220. 


“Shall,” as used in Laws 1888, e. 193, $ 
4, providing that, before land can be taken 
by the city of Rochester for park purposes, 
the common council shall at its next regular 
meeting by resolution declare that the city 
intends to take the land, is mandatory. 
Generally, and in its primary meaning, the 
word “shall” signifies a command, and not 
a suggestion. The word is imperative, and 
leaves no discretion. In re City of Roches- 
ter, 10 N. Y. Supp. 436, 437. 


In Act May 28, 1899, creating sanitary 
districts and authorizing commissioners 
thereof to remove obstructions in certain 
rivers when necessary, and “shall remove“ 
the dams at certain creeks in the Illinois 
river, the word “shall” will be construed as 
„may.“ The power conferred on the dis- 
trict to remove such dams will not be held 
mandatory, nor the removal necessary or 
requisite to enable the sanitary district to 
carry out the purposes for which it was or- 
ganized. People v. Sanitary Dist. of Chica- 
go, 56 N. E. 953, 956, 184 III. 597. 


“Shall,” as used in Chicago Charter, c. 6, 
$ 10, providing that, when the commissioners 
appointed to ascertain and assess the dam- 
ages and recompense due to owners of land 
taken for street purposes have completed such 
assessment, they shall sign and return the 
same to the common council within 40 days 
of their appointment, should be construed as 
equivalent to “may,” and is merely directory; 
for no advantage is lost, no right destroyed, 
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no benefit sacrificed, neither to the public nor 
to an individual, by giving it that construc- 
tion. The word “shall’’ will be given an im- 
perative construction when any right of any 
one depends upon giving it such construction, 
and hence the signing and return of the as- 
sessment roll is not absolutely required witb- 
in the 40 days, to give it validity, where the 
council bad extended the time for such re- 
turn, and it was made within the time ex- 
tended. Wheeler v. City of Chicago, 24 III. (14 
Peck) 105, 107, 76 Am. Dec. 736; Bonner v. 
Same, Id. 


Act June 14, 1897, § 7, providing that. 
where a proposed improvement is to be paid 
for by special assessment, the board of loca} 
improvements shall adopt a resolution de- 
scribing the improvement and fixing the time 
for a public hearing on the necessity of the 
estimated cost thereof, etc., is mandatory in 
character; the board not being vested with 
any discretionary power on the subject. 
Clarke v. City of Chicago, 57 N. E. 15, 19, 
185 III. 354. 


The word “shall,” as used in Act June 
14, 1897, § 7 (Hurd’s Rev. St. 1899, p. 363, 
c. 24), providing that, when a local improve- 
ment is to be paid for by speciai assessment, 
the board of local improvements shall cause 
an estimate of the cost to be made by the 
public engineer, etec., is mandatory. Mad- 
derom v. City of Chicago, 62 N. E. 846, 847, 
194 III. 572. 


Act June 14, 1897, § 7 (Hurd’s Rev. St. 
1899, p. 363, e. 24), providing that, when a 
local improvement is to be paid for by spe- 
cial assessment, the board of local improve- 
ments shall cause an estimate of the costs 
to be made by the public engineer, which 
shall be made a part of its record of the res- 
olution describing the improvements, is man- 
datory in character, and does not vest the 
board with any discretionary power on the 
subject. Madderom v. City of Chicago, 62 
N. E. 846, 847, 194 III. 572. 


The word “shall” can only be construed 
to mean “may” when it is absolutely nec- 
essary to prevent an irreparable mischief, 
or to construe a direction so that it shall 
not interfere with vested rights or conflict 
with a proper exercise of power by either 
of the fundamental branches of govern- 
ment. The word “shall” cannot be so con- 
strued in a statute providing that the public 
authority shall make certain contracts for 
the cleaning of streets, which is not within 
the rule. City Sewage Utilization Co. v. Da- 
vis (Pa.) 8 Phila. 625, 627. 


The word “shall,” in the constitutional 
provision declaring that all officers shal: 
qualify and enter upon the discharge of the 
duties of their office within 15 days after 
they shall have been duly notified of their 
election or appointment, is used in a mands 


SHALL 


tory sense, and denotes command. State v. 
Johnson, 26 Ark. 281, 285. 


“Shall” as used in a statute providing 
that the board of health or other proper au- 
thority in a city having the right to make 
contracts for their cleaning “shall” enter into 
a contract with a certain sewage and utiliza- 
tion company to clean the streets for a cer- 
tain period at a certain rate will not be con- 
strued “may,” it not being absolutely nec- 
essary to prevent irreparable mischief. City 
Sewage Utilization Co. v. Davis (Pa.) 8 
Phila. 625. 


The word “shall” in the third section of 
the act to suppress the evil practice of car- 
rying weapons secretly, which provides that 
the secretary shall cause an act to be pub- 
lished for three months, is not to be con- 
strued in a mandatory sense, and therefore 
the neglect of the secretary to perform the 
duty does not invalidate the statute. State 
v. Click, 2 Ala. 26, 28. 


In Const. 1895, art. 3, § 5, relating to as- 
sembly districts, and providing that towns 
or blocks which, from their location, may be 
included in either of two districts, shall be 
so placed as to make said districts most 
nearly equal in number of inhabitants, 
“shall” is used in the sense of must,“ and is 
mandatory. People v. St. Lawrence County 
Sup’rs, 36 N. Y. Supp. 40, 46, 90 Hun, 568. 


„Shall,“ as used in Pub. St. c. 109, $ 3, 
providing that the mayor and aldermen of a 
place through which an electric line is to 
pass shall designate where the posts may be 
located, is to be construed as may,“ author- 
izing the exercise of discretion. Suburban 
Light & Power Co. v. City of Boston, 26 N. 
E. 447, 448, 153 Mass. 200, 10 L. R. A. 497. 


The phrase “shall have the right,” in 
Laws N. Y. 1875, e. 182, § 22, providing, un- 
der certain circumstances, the board of wa- 
ter commissioners of villages shall have the 
right to take property, is to be construed in 
a permissive, and not in a mandatory, sense, 
and therefore gives the commissioners a dis- 
cretionary power to act or to refrain from 
acting. Colby University v. Village of Canan- 
daigua (U. S.) 69 Fed. 671, 675. 


Penal statutes. 


In Act March 21, 1873, providing penal- 
ties for violation of the game law, providing 
that all actions therefor shall be actions of 
trespass, “shall” cannot be construed to 
mean “may,” since it is a penal statute, 
which cannot be extended by implication. 
Buck v. Danzenbacker, 37 N. J. Law (8 
Vroom) 359, 361. 


Act Ala. 1827, § 2, providing that, if any 
person committed for treason is not tried at 
or before the next stated term of court, it 
shall be lawful for the court to set such pris- 
oner at liberty on bail, etc., shall be con- 
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strued to impose a positive duty upon the 
court, to be performed in every case coming 
within the terms of the act, and not to vest 
the court with a discretion. Ex parte Si- 
monton (Ala.) 9 Port. 390, 394, 33 Am. Dec. 
320. 


As used in that part of the statutes re- 
lating to crimes and criminal procedure, 
“shall” may be read may.“ Rev. St. Wyo. 
1899, § 5190. 


SHALL BE LAWFUL 


As mandatory. 


“Whenever it is provided that it shall 
be lawful for a corporation or any officer 
to act in a certain way, it may be insisted 
on as a duty for them to act so, if the matter 
is devolved on a public officer and relates to 
the public or third persons. Woodbury, J., in 
Mason v. Fearson, 50 U. S. (9 How.) 248, 13 
L. Ed. 125. To the same effect is the case 
of City of New York v. Furze (N. Y.) 3 Hill, 
612, approved in Hutson v. City of New York, 
9 N. Y. (5 Seld.) 163, 168, 59 Am. Dec. 526, 
and Conrad v. Village of Ithaca, 16 N. Y. 158, 
162.” The phrase is used in this meaning in 
Act April 15, 1834, § 10, making it lawful 
for the county commissioners to erect public 
buildings for the accommodation of the 
courts. Commonwealth v. Marshall, 3 Wkly. 
Notes Cas. 182, 185. 


Act Cong. May 26, 1824, § 4, providing 
that it “shall be lawful” for the corporation 


„of Washington, where there shall be a num- 


ber of lots assessed to the same person or 
persons, to sell one or more of such lots for 
the taxes and expenses due on the whole, 
means “must.” The expression shall be 
lawful” is imperative. When it is provided 
that a corporation or officer may act in a 
certain way, or it shall be lawful for them 
to act in a certain way, it may be insist- 
ed on as a duty for them to act so, if the 
matter is devolved on a ‘public officer or 
relates to the public or third persons. When 
a public officer is empowered to do acts for 
others, and it is beneficial to them to have 
them done, the law holds he ought to do it. 
It imposes a positive and absolute duty. 
Under other circumstances, where the act 
to be done affects no third persons, and is 
not clearly beneficial to them or the public, 
the words “may do an act,” or “it is law- 
ful” to do it, do not mean “must,” but rath- 
er indicate an intent in the Legislature 
to confer a discretionary power. Mason v. 
Fearson, 50 U. S. (9 How.) 248, 257, 13 L. 
Ed. 125. 


„Shall be lawful,“ as used in statutes, 
is synonymous with “may,” which has al- 
ways been held equivalent to “shall.” Down- 
er v. Hazen, 10 Vt. 418, 419. 


“Shall be lawful,” as used in Rev. Laws, 
p. 786, providing that it shall be lawful” for 
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the court to whom any account is reported 
for allowance, or for the auditors to whom an 
account is referred, to examine any executor, 
administrator, guardian, etc., “is equivalent 
to saying ‘the court may,’ and ‘may’ is held 
to be imperative where third persons have an 
interest in the application of the power.” 
Davison v. Davison’s Adm’rs, 17 N. J. Law 
(2 Har.) 169, 171. 


Acts 1836, e. 357, § 13, provides that it 
shall be lawful for the Commissioner, upon 
the surrender to him of a patent, inoperative 
or invalid, from defective description, speci- 
fications, etc., to cause a new patent, etc., 
to be issued, etc. Held, that the words it 
shall be lawful’ should be construed as man- 
datory, and to mean that “it shall be the 
duty” of the Commissioner: that is to say, 
the true meaning is that the Commissioner 
is to have no discretion in the case provided 
for in the section. Ex parte Dyson (U. 8.) 8 
Fed. Cas. 215, 216. 


Words which, in their ordinary accepta- 
tion and when interpreted exclusive of the 
context and the subject-matter, imply a dis- 
cretion or power, such as “may,” “it shall 
be lawful,” and the like, become, in the con- 
struction of statutes, mandatory where such 
is the legislative intent. Under P. L. 1889, 
p. 378, providing that in making changes 
of street grades it shall be lawful for the 
municipal authorities to make proper awards 
for damages, and assess the amount so paid 
therefor against lands benefited by the 
change, the duty of a city to make such 
awards is held to be mandatory. Clark v. 
City of Elizabeth, 40 Atl. 616, 622, 61 N. J. 
Law, 565. 


“Shall be lawful,” as used in Act May 
30, 1874, providing that it shall be lawful 
for the board of supervisors to grant liquor 
licenses, implies discretion, and is used in 
contradistinction to “must” or “shall.” Ex 
parte Whittington, 34 Ark. 394, 398. 


As permissive. 


“Shall be lawful,” as used in a special 
act of Parliament authorizing a railroad to 
construct its line, declaring that it shall be 
lawful for the company to make a line to 
the town of R., etc., were words of permis- 
sion merely, and not of obligation, and did 
not impose on the company any enforceable 
obligation to erect its line to R. Great West- 
ern Ry. Co. v. Reg., 1 El. & Bl. 874, 877. 


The words “shall be lawful,” as used in 
Acts Legislative Council 1803, p. 256, pro- 
viding that, in all cases in which it shall ap- 
pear to the court to require the investigation 
of long and intricate accounts, it shall be 
lawful for said court to refer the statement 
to three proper persons, to be chosen for that 
purpose by the court, do not ex vi termini 


make it obligatory on the court to refer the 
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shall be the duty.” When the thing to be 
done is permitted only in the mode pointed 
out by the statute, which declares “it shall 
be lawful” for the court to do so, a refusal to 
carry the law into effect would be denying a 
remedy which the Legislature had confer- 
red. Hence the expression must be under 
stood as leaving no discretion. But when the 
same thing might have been accomplished 
in another way antecedent to the passage of 
an act or by distinct provisions of the same 
law, and an additional authority is confer- 
red to attain the same ends by the term it 
shall be lawful,” we cannot consider these 
additional means as exclusive of all others, 
or as a taking away of those already possess- 
ed by the court. Where other provisions of 
the same statute gave the court the power, 
either by itself or with a jury, to try the is- 
sue joined between the parties, the pro- 
vision that “it shall be lawful” to send it 
to referees cannot be considered as taking 
away that power. It is a different, but not a 
contrary, mode, cumulative with the other, 
but not inconsistent with it, and either may 
be resorted to. Caulker v. Banks (La.) 3 


Mart. (N. S.) 532, 537. 


A deed containing a covenant that, if it 
should happen that any of the rents should 


be behind, “it shall be lawful for the gran- 
tor, his heirs and assigns, to enter’ on the 
‘land and distrain for the same, means that 
he may distrain, but does not require the ex- 
ereise of such remedy. 


“By distraining, a 
man carves out justice, without judge or 


Jury, for himself, and it is well enough to 


have the option; but no prudent man would 
use it without a great emergency, much less 
have such an odious measure forced on him 


| as his only remedy. Itis always harsh. The 
blow comes without a word on the tenant's 


property, like a bolt from the sky. It is the 
tiger’s process in hunger.” Farley v. Craig, 
15 N. J. Law (3 J. S. Green) 191, 213. 


A divorce statute, providing that, after 
the truth of a certain ground for divorce 
shall have been ascertained, it shall be law- 


‘ful for the court to decree a dissolution of 


the marriage, ought to be understood as 


‘leaving to the court the exercise of that 


sound discretion which the nature of the 
case and the principles of equity might re- 
quire.” Williamson v. Williamson N. Y.) 
1 Johns. Ch. 488, 489, 491. 


SHALL BECOME. 


“Shall become,” as used in St. 1855, c. 
445, providing that if any pauper having a 
legal settlement in any city shall become an 
inmate of the state almshouses, etc., includes 
paupers who are inmates of the state alins- 
house at the time the statute was passed, and 
“shall become an inmate” must be con- 


statement, and are not synonymous with “it; strued as meaning “shall be an inmate.” 


SHALL HAVE 


Commonwealth v. Inhabitants of Dracut, 74 
Mass. (8 Gray) 455, 458. 


SHALL HAVE. 


“Shall have been made,” as used in Act 
April 22, 1856, § 10, providing that, in all 
cases of partition of real estate in any court 
wherein a valuation shall bave been made of 
the whole or parts thereof, the same shall be 
allotted to such one or more of the parties 
in interest who shall, at the return of the 
rule to accept or refuse to take at the valua- 
tion, offer in writing the highest price there- 
for above the valuation returned, is an in- 
stance of the future perfect tense. It con- 
templates a valuation perfected, but perfect- 
ed in future, and the future of this statute 
was all subsequent to the date when it was 
to take effect. Dewart v. Purdy, 29 Pa. (5 
Casey) 113, 117. 


A will providing that, if either of cer- 
tain children “shall have died” before the 
death of testator’s brother leaving lawful 
issue, such issue should receive the parent’s 
share, imports a death occurring after the 
date of the will. In re Schedel’s Estate, 15 
Pac. 297, 299, 73 Cal. 504. 


Comp. Laws, § 3237, authorizing a di- 
vorce when either party shall have become 
a habitual drunkard,” is to be construed as 
meaning that the party shall have become a 
habitual drunkard after marriage. Porritt 
v. Porritt, 16 Mich. 140, 141. 


“Shall have resided,” as used in Act Dec. 
18, 1800, providing that an alien “who shall 
have resided in the state two years” shall 
. be capable of holding and transmitting lands, 
embraces the future, and does not apply ex- 
clusively to a past residence. Beard v. Row- 
an (U. S.) 2 Fed. Cas. 1172, 1174; Id., 34 U. 
S. (9 Pet.) 301, 317, 9 L. Ed. 135. 


„Shall have levied,” as used in Act June 
8, 1869, providing that whenever a husband 
and wife shall have a joint or separate title 
to the whole or any part of a homestead or 
dwelling house and the lot on which the 
same is situated, and any ereditor of the 
husband shall have levied an execution on 
the husband’s interest therein, it shall be 
lawful for the wife to tender to such creditor 
the amount of his said execution, etc., and 
that thereupon the title acquired to the levy 
of such execution shall vest in the wife, 
should be construed to mean “shall have lev- 
ied after the passage of the act.“ Wheadon 
v. Gorham, 38 Conn. 408, 412. 


The words “shall have levied,” when used 
in a statute providing that, when an ofħ- 
cer shall have levied an execution, it is 
enacted, etc., are susceptible of both past 
and future application. They may mean fu- 
ture or past, and it becomes a question of leg- 
islative intention in each statute. Norris v. 
Sullivan, 47 Conn. 474, 476. 


7 Wos. & P.—40 
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SHALL NOT 


In a will giving property equally to tes- 
tator’s children, living at his death, for life, 
thereafter to their children, conditioned thut, 
if any child shall have died, previous to his 
death, leaving children, the share of such 
child should go to the child’s children, ‘‘shall 
have died” was not used in its strict gram- 
matical sense, pointing, not to what bad ta- 
ken place when the will was made, but to 
what might take place thereafter and before 
the testator’s death, but it refers to what al- 
ready had taken place when the will was 
made, as well as to what might take place 
thereafter and before the testator’s death. 
Douglas v. James, 28 Atl 319, 320, 66 Vt. 
21, 44 Am. St. Rep. 817. 


The words “shall have received,” in a 
will providing, In the event of the death of 
either of my said children before he or she 
shall have received his or her share,” etc., 
are to be interpreted as meaning “shall have 
become entitled to receive by surviving me.” 
Johnes v. Beers, 18 Atl. 100, 102, 57 Conn. 
295, 14 Am. St. Rep. 101. 


“Shall have been,” as used in Rev. St. 
p. 1166, providing that, in all cases where 
public notice for a specified time is required 
by law to be given before proceedings are 
had for the public sale of lands for unpaid 
taxes, no certificate of sale or tax title shall 
be set aside by reason of any variance be- 
tween the date of such notice and the ac- 
tual publication thereof, provided notice shall 
have been given for the specified number of 
days prior to such proceedings for public 
sale, does not relate to the past, and the 
effect is not to heal all irregularities in no- 
tices which have occurred prior to the pas- 
sage of the statute; but the act is prospec- 
tive, and applies only to the future. Shall 
have been” is a future tense, which repre- 
sents an event as completed in future time, 
and does not refer to the past. Alden v. 
City of Newark, 40 N. J. Law (11 Vroom) 92, 
96. 


The words “shall have been” include 
past and future cases. Rev. St. Wis. 1898, 
§ 4972. 

SHALL NOT. 


The words “shall not,” as used in a 
statute providing that, if any vessel shall 
depart from any port of the United States 
without a permit, such vessel shall be whol- 
ly forfeited, and if the same shall not be 
seized the owner shall forfeit a certain sum 
for every such offense, means ‘‘cannot.” 


‘Parker v. United States (U. S.) 18 Fed. Cas. 


1179, 1180. 


“Shall not be lawful,” as used in Act 
N. Y. April, 1808, creating a corporation to 
erect and maintain a bridge across the Che- 
nango river at Binghamton, and declaring 
that it shall not be lawful for any person or 
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persons to erect a bridge within a distance | synonymous. People v. McCumber, 18 N. 
of two miles of the one provided for, means T. 315, 320, 72 Am. Dec. 515; Robert Gere 


that the Legislature will not make it lawful 
by licensing any person or association of per- 
sons to erect a bridge. Chenango Bridge Co. 


v. Binghampton Bridge Co., 70 U. S. (3 Wall.) | 


51, 81, 18 L. Ed. 137. 


SHAM ANSWER. 


The word “sham” is defined by lexi- 
cographers as false, counterfeit, or pretend- 
ed, and it has received the same interpreta- 
tion when applied to pleadings. A sham an- 
swer is one which is known by the party to 
be false, and is put in for the purpose of 
delay, or some other unworthy object. Se- 
ward v. Miller (N. Y.) 6 How. Prac. 312, 313; 
Darrow v. Miller (N. Y.) 3 Code Rep. 241. 


The word “sham,” as used with refer- 
ence to allegations in an answer, means that 
such allegations are false. Arata v. Tel- 
luriun Gold & Silver Min. Co., 4 Pac. 195, 
196, 65 Cal. 340. 


A sham answer is one which is false 
in fact, though good in form. It may be 
that the defense is both false in fact and 
insufficient or frivolous in law: but it is 
only as a false, counterfeit, or pretended de- 
fense that the court will be justified in strik- 
ing it out as a sham answer. Walker v. 
Hewit (N. Y.) 11 How. Prac. 395, 398. 


“Sham” is defined by Webster to mean 
false, counterfeited, pretended; and Mr. 
Chitty says it is pleading a matter known 
by the party to be false, for the purpose 
of delay or some other unworthy object. 
The essential element of a sham plea is its 
falsity, and a defendant must have some 
unworthy object in view, as vexation or de- 
lay. Nichols v. Jones (N. Y.) 6 How. Prac. 
355, 356. 


“A sham answer is one good in form, 
but false in fact, and not pleaded in good 
faith.” In re Bartholomew, 21 Pac. 275, 
276, 41 Kan. 273; City of Terre Haute v. 
Farmers’ Loan & Trust Co. (U. S.) 99 Fed. 
838, 40 C. C. A. 117; Brown v. Jenison, 5 N. 
Y. Super. Ct. (3 Sandf.) 732, 1 N. Y. Code 
Rep. 156, 157; Garvey v. Cowler, 6 N. Y. 
Super. Ct. (4 Sandf.) 605; Kiefer v. Thomas 
(N. Y.) 6 Abb. Prac. (N. S.) 42, 45; Hull v. 
Smith, 8 N. X. Super. Ct. (1 Duer) 649, 650; 
Struver v. Ocean Ins. Co. (N. Y.) 2 Hilt. 475, 
476; Littlejohn v. Greeley (N. Y.) 22 How. 
Prac. 345, 13 Abb. Prac. 311; Gjerstadengen 
v. Hartzell, 79 N. W. 872, 873, 8 N. D. 424; 
Howell v. Ferguson, 87 N. C. 113, 114, 115; 
Cochrane v. Parker, 39 Pac. 361, 362, 5 Colo. 
App. 527; Upton v. Kennedy, 36 Neb. 66. 
53 N. W. 1042. 


A sham answer is one that is false, and 
these words, as applied to an answer, are 


Bank v. Inman, 5 N. X. Supp. 457, 458, 51 


Hun, 97; Howe v. Elwell, 57 App. Div. 357, 
358, 67 N. Y. Supp. 1108. 


An answer is sham, within Code Civ. 
Proc. § 538, authorizing the striking out of 
sham answers, only when it is clearly false. 
Andreae v. Bandler, 56 N. Y. Supp. 614 


A defense is “sham,” in the legal mean- 
ing of that term, which is so clearly false 
in fact that it does not in reality involve 
any matter of substantial litigation. People 
v. McCumber, 18 N. Y. 315, 321, 72 Am. Dec. 
515. It is not a frivolous defense to set up. 
in an action on renewal notes, that the orig- 
inal notes were usurious. Schnitzer v. 
Schaefer, 41 N. Y. Supp. 908, 909, 10 App. 
Div. 173; Thompson y. Erie Ry. Co., 45 N. 
Y. 468, 471. 


“Sham pleading” is defined by Chitty 
as the pleading of a matter known by the 
party to be false, for the purpose of delay 
or other unworthy object. 1 Chitty, Pl. $ 
541. Bliss, in his work on Code Pleading, 
says: “A sham pleading is one good in form 
and false in fact.” In Bouv. Law. Dict. a 
“sham plea” is said to be one entered for the 
mere purpose of delay, concerning a matter 
which the pleader knows to be false. It 
will be seen from these definitions that the 
essential element of a sham plea is its falsi- 
ty; and yet it is evident that not every 
false plea can be stricken out upon motion 
supported by affidavit, as this would be to 
substitute a trial to the court upon affidavits 
for a jury trial. An examination of the 
cases shows that the courts have not adopted 
any uniform rule in reference to the nature 
of shain answers. The power to strike out 
must be exercised with caution. Under it 
the court cannot determine the truth or falsi- 
ty of a plea on conflicting evidence. Patrick 
v. McManus, 23 Pac. 90, 91, 14 Colo. 65, 20 
Am. St. Rep. 253. 


“Mr. Chitty defines ‘sham pleas’ to be 
pleas so palpably and manifestly untrue that 
the court will assume them to be so; pleas 
manifestly absurd. * * When it needs 
argument to prove that an answer or demur- 
rer is frivolous, it is not frivolous, and 
should not be stricken off. To warrant this 
Summary mode of disposing of a defense. 
the mere reading of the pleadings should be 
sufficient to disclose, without deliberation 
and beyond doubt, that the defense is sham 
or irrelevant.” Cottrill v. Cramer, 40 Wis. 
555, 559. 


An answer containing only general de- 
nials may come within the definition of a 
sham answer, and be stricken out as such; 
and this, even though it be verified. C. N. 
Nelson Lumber Co. v. Richardson, 31 Minn. 
267, 17 N. W. 388. 
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SHAM ANSWER 


An answer which is so framed that it 
does not set up a valid defense, but which 
states facts that might, by being properly 
averred, constitute a defense, cannot be re- 
garded as “sham,” “irrelevant,” or “frivo- 
lous.“ Struver v. Ocean Ins. Co. (N. T.) 9 
Abb. Prac. 23, 27. 


Frivolous answer distinguished. 


A sham answer is one that is good on 
its face, but false in fact, and is not the 
same as a frivolous answer, which is one 
that denies no material averment in the 
complaint and sets un no defense. Hull v. 
Smith (N. Y.) 8 How. Prac. 149, 150; Lef- 
ferts v. Snediker (N. Y.) 1 Abb. Prac. 41, 42; 
Andreae v. Bandler, 56 N. Y. Supp. 614. See, 
also, Brown v. Jenison (N. Y.) 1 Code R. 
(N. S.) 156, 157. | 


A sham defense is one which is palpably 
false. A plea, in an action to recover pos- 
session of premises, that defendant is in 
possession as assignee of an unsatisfied mort- 
gage, but not alleging that he entered with 
the mortgagor’s consent, though frivolous, is 
not sham. Witherell v. Wiberg (U. 8.) 30 
Fed. Cas. 398, 399. 


As setting up new matter. 


A sham answer is one good in form, but 
false in fact, and not pleaded in good faith, 
and sets up new matter which is false. 
Piercy v. Sabin, 10 Cal. 22, 29, 70 Am. Dec. 
692; Lefforts v. Snediker (N. Y.) 1 Abb. Prac. 
4i. 


A sham answer is one, the falsity of 
which is clear, undisputed, and which tend- 
ers, or purports to tender, an issue on new 
matter. It has been held that an answer 
merely denying certain alterations in the 
complaint, and setting up no new matter, 
and affirming nothing to be true, cannot be 
stricken out as sham. Morton v. Jackson, 
2 Minn. 219, 220 (Gil. 180, 182). 


A sham answer is one which takes issue 
upon some immaterial averment of the com- 
plaint and sets up new and irrelevant mat- 
ter. Davis v. Potter (N. Y.) 4 How. Prac. 
155, 158. 


An answer is not a sham because it is 
to be inferred that it is false and known to 
the defendant to be so, since it omits the es- 
sential quality of a sham answer, in that it 
does not set up new matter, and a sham an- 
swer must not only be false, but must set 
up new matter as a defense. Only those 
pleas are shams which have no foundation 
in the facts of the case, but only in the in- 
genuity and imagination of the attorney. 
The word “sham” must apply to something 
active, and not to mere denial, and a sham 
fight, in which the action was all on one side, 
would not be more extraordinary than a 


SHARE 


new matter. Sherman v. Bushnell (N. Y.) 7 
How. Prac. 171, 172. 8 


An answer can only be properly called 
sham when it takes issue on some immate- 
rial averment of the complaint, or sets up 
new and irrelevant matter; and hence an an- 
swer which was verified, and denied material 
allegations of the complaint, on belief only, 
was not a sham. Davis v. Potter (N. Y.) 2 
Code Rep. 99, 100. 


Under the old pleading a sham plea was 
a special plea setting up new matter and 
tendering a fictitious issue. A sham plea is 
now defined as one presenting apparently a 
good defense, but which in fact was an in- 
genious and settled contrivance, which was 
false and feigned in its essential particulars. 
Falsity was and is an essential element in a 
sham pleading; but a false pleading is not a 
sham pleading, unless it also contains new 
matter and tenders a new issue on some new 
allegations; and an answer which contained 
a general denial of the allegations of the 
complaint was not a sham answer. Farm- 
ers’ & Mechanics’ Bank v. Smith, 15 How. 
Prac. 329, 331. 


A sham answer is a false answer alleg- 
ing new matter; the falsity thereof being 
known to the defendant. Caswell v. Bush- 
nell (N. Y.) 14 Barb. 393, 395. 


A sham answer “is one the falsity of 
which is clear and undisputed, and which 
tenders or purports to tender an issue on new 
matter.” Morton y. Jackson, 2 Minn. 219, 
222 (Gil. 180, 182). 


SHAM PLEADING. 


A sham pleading is a false pleading. 
Fettretch v. McKay (N. Y.) 11 Abb. Prac. 
(N. S.) 453, 454. 


The distinguishing feature of a sham 
pleading is its falsity, and it is defined to be . 
one “that the pleader knows to be false.“ 
and which is interposed for the purpose of 
delay or other unworthy motive. Morton v. 
Jackson, 2 Minn. 219, 220 (Gil. 180, 182). 


SHARE. 


See “Distributive Share”; On Shares“; 
„Widow's Share.“ 


A share of a sum of money or other de- 
visable thing is one of the parts into which 
it may be divided. De Notteback v. Astor, 13 
N. ¥. (8 Kern) 98, 102. 


The word “share” ordinarily means a 
part or definite portion of a thing owned by 
a number of persons in common. It contem- 
plates something owned in common by two 


sham answer, which merely put in issue the or more persons, and has reference to that 
allegation of the plaintiff without setting up | part of the undivided interest which belongs 


SHARE 


te some one of them. Turner v. Balfour, 25 
Atl. 448, 449, 62 Conn. 89. 


“Share,” as used in statutes relating to 
the widow’s share, describes a portion of the 
estate of the decedent which the law as- 
signs to the widow. Ward v. Wolf, 9 N. W. 
348, 349, 56 Iowa, 465. 


The word “share,” as used in a will pro- 
viding that, whereas, testator’s wife had by 
will given her property to the testator’s 
daughters, such property should be estimat- 
ed at its fair value, and shares of certain 
sons should, each share, be a certain sum 
more than the share, each, given to certain 
daughters, after the estimated value of such 
wife’s property was added to their respective 
shares, imports that no son should receive 
a larger inheritance from both parents than 
a daughter, but that a son’s proportion of 
the father’s property should be large enough 
to counterbalance the disparity created by 
the mother’s disposition of her estate. Tay- 
lor v. Taylor, 23 Conn. 579, 584. 


The word share,“ in the codicil to a will 
directing that the “share” given to A. by the 
will be given in trust to another for the bene- 
fit of A., was construed to include not only 
a money bequest in the original will, but al- 
so a share of testator’s household furniture, 
watches, plate, etc., given to A. by the orig- 
inal will. Genet v. Beekman (N. Y.) 27 Barb. 
271, 275. 

The word “share,” as used in a will be- 
queathing a certain sum of money to a per- 
son in trust to invest in certain lands to be 
conveyed to certain grandchildren, and di- 
recting that in the case of the death of any 
such grandchildren the share of the child so 
dying should go to and vest in his or her sur- 
viving brothers or sisters, refers to the mon- 
ey, the subject of the bequest, and not the 
land. Wood v. Denny (U. S.) 30 Fed. Cas. 
433, 434. 


“Share,” as used in a will directing that 
certain money should be divided between 
testator’s grandchildren who might be living 
at the time the youngest should arrive at 
full age, and providing that, if any child or 
grandchild should die before such division 
and distribution, then his or her share to 
his or her children, and in all cases the share 
and portion of any one under age to be kept 
invested and on interest until he should ar- 
rive at full age or be lawfully married, is 
equivocal, and may indicate either a vested 
estate in the original legatee, to be divested 
in case of his death before payment, in fa- 
vor of issue or survivors, or may mean a 
future estate to vest, in case of the legatee’s 
death, in the issue or survivors, as substitut- 
ed legatees, at a deferred period. The testa- 
tor may have used the word “share” as 
meaning immediate gifts to each, or simply 
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tor must have intended the phrase “share or 
one dying before distributed” to mean the 
ultimate amount allotted to that one at the 
deferred period. Smith v. Edwards, 88 N. Y. 
92, 108. 


„Share,“ as used in a will providing that, 
in case any legatee should die before final 
distribution, his share should go to his issue, 
or, in default thereof, to the survivors, does 
not indicate a gift already made. It is equiv- 
ocal, and may mean an immediate gift, or be 
merely descriptive of gifts to be made in the 
future. Dougherty v. Thompson, 60 N. E. 
760, 763, 167 N. X. 472. 


The usual meaning of “share” in a will 
is that portion of the estate which has al- 
ready been set apart to a legatee, and be- 
comes such contemporaneously or subse- 
quently to the decease of the testator, but 
never antedates such decease. Shepard's 
Heirs v. Shepard’s Estate, 14 Atl. 536, 540, 60 
‘Vt. 109. 


Division with others implied. 


„Share,“ as used in Code 1871, § 1286, 
establishing the rule that a devise or bequest 
to the wife of the testator shall be construed 
to be intended in bar of her dower in land or 
share of the personal estate, respectively, un- 


‘less it is otherwise expressed in the will, 


“implies a division with others having only 
a portion, enjoying with others; and hence 
the statute is not applicable to a widow of a 
testator dying without surviving children.” 
Wall v. Dickens, 6 South. 515, 516, 66 Miss. 
6558. . 


Fee indicated. 


The word “share” has been of doubtful 
effect in determining the quantity of an es- 
tate given by a devise, but by a legislative 
act a devise of “my share” of land is a de- 
vise in fee. McClure’s Heirs v. Douthitt, 3 
Pa. (3 Barr) 447. 


“Share,” as used in a will providing that 
testators daughter should keep her share 
in her own sole and separate right, or until 
ber children should marry or become of age, 
and, should she die without leaving issue, 
her portion should revert to her brothers, is 
more applicable to a fee than to a life es- 
tate. They seem to imply that she has an 
interest in the principal as such, and not 
merely a right to the income. Phelps v. 
Phelps, 11 Atl. 596, 597, 55 Conn. 359. 


Income included. 


“Share of my estate,” in a will provid- 
ing that, in the event of the death of any 
of my children without living heirs of their 
body, their share of my estate shall be add- 
ed to the sum held in trust for the benefit of 
my wife during her natural life,” means the 


as descriptive of the portions to be given at principal of the share, and not the income, 


the period of final distribution, The testa- 


because the principal is to be added to the 


SHARE 


sum; that is; the principal held in trust for 
the wife, since the income of the son’s share 
would not be added to the principal of the 
wife’s estate. Glover v. Condell, 45 N. E. 
173, 178, 163 III. 566, 35 L. R. A. 360. 


Where a testator devised property to 
his son, in trust for the benefit of the son and 
his children, and empowered the son to ap- 
point by will in what manner and on what 
trusts such property should be held by the 
son’s children, and the son’s will directed 
that the income be divided equally among his 
children, and further provided that, if any 
of his children died during the continuance 
of the trust, his or her share shall belong to 
` bis or her children, etc., but such child dy- 
ing may by will divide his or her share 
among his or her children, the word share,“ 
as used in the son’s will, means a share of 
the corpus of the estate, and not of the in- 
come. Johnson v. Childs, 23 Atl. 719, 721, 
61 Conn. 66. : 


Where a will makes a gift over of the 
whole shares of devisees and legatees dying 
before a given period or event, the word 
“shares” includes every interest, accruing 
as well as original. Lombard v. Witbeck, 51 
N. E. 61, 66, 173 III. 396. 


It is a general canon of interpretation 
that the term shares,“ when used in a will 
bequeathing testator’s property in shares, is 
limited to the original portion, unless par- 
ticular expressions extend this meaning. 
Thus, in pursuance of this rule, it was held 
that the use of the term in a will in which 
testator provided an annuity for his wife 
payable out of his estate, and then gave the 
residue to the executor for the sole use and 
benefit of his children in certain shares, and 
directed maintenance of their respective por- 
tions and payment of shares after a major- 
ity, and payment over, in case of death of 
issue, to the survivors, operated to make a 
will pass an absolute vested interest to the 
children in their respective portions as ten- 
ants in common, and, with a provision in re- 
gard to payment and executory bequests 
over, relafed only to the corpus and principal 
of the estate, and not to the income, and that 
the legatees were entitled absolutely to the 
profits and income of their shares from the 
time of the testator’s death. Parsons v. Ly- 
man (N. Y.) 4 Bradf. Sur. 268, 306. 


As used In a trust deed, following a mar- 
riage settlement, which provided that, if the 
wife should die in the lifetime of the husband 
leaving children, the trustee should pay and 
deliver the interest, dividends, principal, 
and profits to such children as shall survive” 
the wife, “to their sole use equally as ten- 
ants in common, and, if any of the said chil- 
dren shall be under age at the death of the” 
wife, to reserve the delivery and payment of 
its share until such child be married or be- 
come of age,“ was not limited to the share of 


6475 


SHARE AND SHARE ALIKE 


the principal which a minor heir would be 
entitled to receive after the death of the wife, 
but included as well the interest, dividends, 
and.profits of the fund, which, therefore, the 
husband was not entitled to receive as the 
minor heir’s guardian after the death of the 
wife, but before the child married or became 
of age. Willets v. Abbott, 11 N. J. Eq. (3 
Stock.) 396, 399. 


Where an estate was devised to a person, 
with remainders to several persons, provided 
that, on the death of any one of them, his 
share shall be divided among the others, 
“share” should be construed to mean accru- 
ing or augmenting share, and not the original 
share only. Doe v. Birkhead, 4 Exch. 110, 
126. 


Portion synonymous. 


„Share,“ as used in a codicil to a will 
relating to the share and portion of the tes- 
tator’s estate given to his daughter, is syn- 
onymous with the word “portion,” which, 
when applied to property acquired from one’s 
ancestor, is the most comprehensive that can 
be used, and is broad enough to include, and 
is intended to cover, all the property or es- 
tate thus received. Portion“ is defined in 
Bouv. Law Dict. 350, to be that part of a par- 
ent’s estate, or all the estate of one standing 
in the place of a parent, which is given to a 
child. Lewis’ Appeal, 108 Pa. 133, 136. 

l 


SHARE AND SHARE ALIKE. 


Under a will giving to each of the three 
children of the testator equal proportions, 
“share and share alike,’ each child takes 
an equal third part of the estate. Everitt v. 


Everitt, 29 N. Y. 39, 92. 


The words “share and share alike,” as 
used in a will devising property to testator’s 
children “share and share alike,” and direct- 
ing that the property. remain intact for 10 
years after testator’s death, without disposi- 
tion by the devisee, is to be construed as giv- 
ing each of such children an undivided one- 
third part or share. Brown v. Brown, 66 N. 
Y. Supp. 218, 219, 54 App. Div. 6. 


Testator bequeathed the residue of his 
estate to his adopted daughter, G., and to 
G.’s child or children living at the time of the 
testator’s death, “to be equally divided, share 
and share alike,” between G. and such child 
or children. Held, that the words “share 
and share alike,” as used in such devise, 
should be construed to require a division in 
equal parts between or among the mother 
and the several children as individuals, and 
not by moieties between the mother, G., on 
the one hand, and the children, as a class, 
on the other. Graves y. Graves, 8 N. V 
Supp. 284. 55 Hun, 58. 


The term “share and share alike,” as 
used in a will bequeathing property to be dl- 


SHARE AND SHARE ALIKE 


vided among several beneficiaries, share and 
share alike, does not necessarily mean that 
all the persons named should receive an 
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The words “share and share alike,” as 
used in a will bequeathing an estate to be 
settled on the ancestor, with remainder to 


equal share in the property, but such direc- his heirs, “share and share alike,” indicate 


tion may be satisfied by being applied to a 
division between classes, and not to that be- 
tween individuals, as, for instance, where 
testator made a residuary legacy to his liv- 
ing brothers and sisters, naming them, and 
to the heirs of the deceased sister, to be di- 
vided in equal shares between them, the 
heirs of the deceased sister take, not an equal 
share with other persons named, but per 
stirpes.” In re Swinburne, 14 Atl. 850, 852, 
16 R. I. 208. 


As per capita. 


A devise to heirs, “share and share 
alike,” will be construed as a direction that 
such heirs are to take per capita, and not 
per stirpes. Daggett v. Slack, 49 Mass. (8 
Mete.) 450, 454; Dukes v. Faulk, 16 S. E. 


122, 124. 37 S. C. 255, 34 Am. St. Rep. 745; 


Richards v. Miller, 62 III. 417, 425; Best v. 
Farris, 21 III. App. 49, 51, 52; Provenchere’s 
Est. Leg. Gaz. R. 68, 69; Post v. Herbert's 
Ex'rs, 27 N. J. Eq. (12 C. E. Green) 540, 547. 


The use of the words “share and share 


' beneficiaries, 


alike,” in a devise of land to testator’s wife 


for life, and after her death to his heirs 


and her heirs, their heirs and assigns, for- 


ever, share and share alike, was construed 
to import that the heirs of the husband and 
wife should take per capita as of the same 
class, and not by representation. In 80 
holding, the court cited Stevenson v. Lesley, 
70 N. Y. 512, which case involved the con- 
struction of a will in which the testator 
used the words “share and share alike,” 
and in which they were construed as a di- 
rection to divide per capita, and it was said 
that that case, though the subject of much 
criticism, never was rejected as authority, 
though its application had been closely con- 
fined to cases where nothing in the context 


an intention on the part of the testator that 
the property is to be divided among the heirs 
as tenants in common per capita, between 
such persons as may bring themselves with- 
in the description when the life estate is 
terminated, and hence prevents the opera- 
tion of the rule in Shelley’s Case. Mills v. 
Thorne, 95 N. C. 362, 367. 


A will providing that testator’s brother 
should have and hold for his own special 
benefit all of the testator’s property, real 
and personal, for and during his life, and at 
such brother’s death the real estate should 
be divided among testator’s legal heirs, 
“share and share alike,” classifies the heirs; 
so that they take per stirpes, and not per 
capita. Appeal of Alston (Pa.) 11 Atl. 366, 
367. 


As creating tenancy in common. 


The use of the words “share and share 
alike,” in a will devising property to certain 
share and share alike, oper- 
ates to create a tenancy in common. Bunch 
v. Hurst (S. C.) 3 Desaus. 273-288, 5 Am. 
Dec. 551; Stevenson v. Lesley, 70 N. T. 512. 
516; Emerson v. Cutler, 31 Mass. (14 Pick.) 


108, 114; Watts v. Clardy, 2 Fla. 369, 387 


| 


| 
| 


of the will could be referred to, to control the 


language. Undoubtedly, and very justly, the 
rule has yielded, and should yield, as it has 
been said, to a very faint glimpse of a dif- 
ferent intention in the context. Bisson v. 
West Shore R., 38 N. B. 104, 106, 143 N. Y. 
125. 


The phrase “equally to be divided among 
them,” or “share and share alike,” when 
added to a will devising property to a ben- 
eficiary and his heirs, have been held to 
prevent the application of the rule in Shel- 
ley’s Case, since they require a division per 
capita nmong the donees of the remainder, 
while under the law of descent the heirs 
take per stirpes and representatively, and 
to give the rule operation the same persons 
will take the same estate, whether they take 
by descent or purchase. Howell v. Knight, 
6 S. H. 721, 722, 100 N. C. 254. 


(quoting Bunch v. Hurst IS. C.] 3 Desaus. 
288, 5 Am. Dec. 551; Woodgate v. Unwin, 4 
Sim. 129: Westcott v. Cady. 5 Johns. Ch. 
334): Stetson v. Eastman, 24 Atl. 868, 870, 
84 Me. 366; Gilpin v. Hollingsworth, 3 Md. 
190, 196, 56 Am. Dec. 737; Shattuck v. Wall, 
54 N. E. 488, 489, 174 Mass. 167; Martin v. 
Smith (Pa.) 5 Bin. 12, 22, 6 Am. Dec. 395. 


A gift to certain parties, the principal 
of which is to be paid to them, “share and 
share alike,” means that they shall take 
equally in severalty. They take, not as joint 
tenants, but as tenants in common, without 
right of survivorship. Bishop v. McClel- 
land’s Ex’rs, 16 Atl. 1, 3, 44 N. J. Eq. 450, 
1 L. R. A 551 (citing Heath v. Heath, 2 Atk. 
121; Vreeland v. Van Ryper, 17 N. J. Eq. 
[2 C. E. Green] 133; 2 Williams’ Ex’rs, 1463; 
Hawk. Wills, 112). 


As creating tenancy in severalty. 


The use of the words “share and share 
alike,” in a devise of property to certain 
beneficiaries, share and share alike, shows 
that the beneficiaries are to take several, 
and not joint, interests in the property. 
Vreeland v. Van Ryper, 17 N. J. Eq. (2 G. 
E. Green) 133, 134. 


A testator provided in his will that two 
fifths of his property should be left in trust, 
income from which, after paying certain 
debts, was to go to his son during his life, 


SHARE IN NET PROFITS 


and at his death the principal to be divided 
anong his children, “share and share alike.” 
Held, that this purports an intended sever- 
ance of interest, and would create a tenancy 
in severalty, and not a joint tenancy. Ad- 
ams v. Woolman, 26 Atl. 451, 453, 50 N. J. 
Eq. 516. 


SHARE IN NET PROFITS. 


A “share in the net profits” is an in- 
terest in the profits as profits, and implies 
a participation in the profits and losses. 
Parker v. Pullman & Co., 53 N. Y. Supp. 839, 
840, 24 Misc. Rep. 505. 


SHARE OF STOCK. 


See, also, Stock.“ 


A “share of stock” is “a right which the 
owner has in the management, profits, and 
ultimate assets of the corporation.” Jones 
v. Concord & M. R. R., 30 Atl. 614, 616, 67 
N. H. 234; Lamkin v. Palmer, 48 N. Y. Supp. 
427, 431, 24 App. Div. 255; Commercial Fire 
Ins. Co. v. Board of Revenue, 14 South. 490, 
491. 99 Ala. 1, 42 Am. St. Rep. 17; Thayer 
v. Wathen, 44 S. W. 906, 909, 17 Tex. Civ. 
App. 382; Rice v. Gilbert, 72 III. App. 649, 
650; American Pig Iron Storage Co. v. State 
Board of Assessors, 29 Atl. 160, 161, 56 N. J. 
Law, 389. But he has no legal title to the 
assets of the corporation until a dividend 
is declared and a division made on the dis- 
solution of the corporation. Storrow v. 
Texas Consol. Compress & Mfg. Ass’n (U. 8.) 
87 Fed. 612, 615, 31 C. C. A. 139. The rights 
and obligations, as between the subscribers 
and the corporation, spring from the sub- 
scription per stock. Thus, in a popular 
sense, a corporation is said to issue stock 
when it obtains subscriptions for it, and in 
the construction of tax laws requiring the 
taxation of corporate stock the word is to be 
so construed. In order to constitute sub- 
scribers as stockholders, it is not necessary 
that certificates of stock be issued, nor pay- 
ment of the par value of the stock be made 
in full. American Pig -Iron Storage Co. v. 
State Board of Assessors, 29 Atl. 160, 161, 
56 N. J. Law, 389. 


A share in a national bank is the prop- 
erty or interest of a stockholder in the bank. 
First Nat. Bank v. Commonwealth, 76 U. S. 
(9 Wall.) 353, 359, 19 L. Ed. 701. A share 
in a bank is but a fractional part of its 
capital, owned by one who contributed an 
equivalent part of the capital, or his trans- 
feree. A bank does not own the shares of 
its capital. It owns the capital, but the 
shares are owned by its stockholders. Miller 
v. First Nat. Bank, 46 Ohio St. 424, 428, 21 
N. B. 860. 


A share of the stock of a corporation is 
the title of the shareholder to his propor- 
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tion of the corporate property. Donneli v. 
Wyckoff, 7 Atl. 672, 674, 49 N. J. Law, 48. 


“A share of stock in a corporation,“ 
says Mr. Lowell, “consists of a set of rights 
and duties between the corporation and 
owner of the share.” Winslow v. Fletcher, 
4 Atl. 250, 253, 53 Conn. 390, 55 Am. Rep. 
122. 


A share or interest in the capital stock 
of a stock bank or other stock corporation 
may be defined as the right to a pro rata 
periodical dividend of all profits, and, if the 
corporation is not immortal, a right to a 
pro rata distribution of all its effects after 
payment of its debts on its death. People 
v. Commissioners of Taxes and Assessments, 
40 Barb. (N. Y.) 334, 353. 


A share of the capital stock of a cor- 
poration is the right to partake, according 
to the amount put into the single corporate 
fund which constitutes the capital stock, of 
the surplus profits of the corporation, and 
ultimately, on the dissolution of the cor- 
poration, of so much of the fund thus cre- 
ated as remains unimpaired and is not lia- 
ble for the debts of the corporation. Clow 
v. Redman, 57 Pac. 437, 439, 6 Idaho, 568. 


A share of stock represents the interest 
which the shareholder has in the capital 
and net earnings of the corporation. The 
interest is of an abstract nature; that is, 
the shareholder cannot, by any act of his, 
nor, ordinarily, by any act of the law, re- 
duce it to possession, Jermain v. Lake Shore 
& M. S. R. Co., 91 N. Y. 483, 492. 


The shares in a corporation constitute 
a species of property entirely distinct from 
the corporate property. A shareholder has 
no distinct and individual title to the moneys 
or property of the corporation, nor any actual 
control over it. The shares represent a right 
to participate in profits only. Monongahela 
Bridge Co. v. Pittsburgh & B. Traction Co., 
46 Atl. 99, 101, 196 Pa. 25, 79 Am. St. Rep. 
685. 


Chief Justice Shaw, by way of a defini- 
tion of “share of stock,” says: The right 
is, strictly speaking, a right to participate 
in a certain proportion in the immunities 
and benefits of the corporation, to vote in 
the choice of their officers, to share in the 
dividends of profits, and to receive an aliquot 
part of the capital on winding up and ter- 
minating the active existence and operation 
of the corporation.” Fisher v. Gray, 373. 
Mr. Justice Sharswood, in Neiler v. Kelley, 
69 Pa. (19 P. F. Smith) 403, says: “A share 
of stock is an incorporeal, intangible thing.” 
Judge Holmes, in Foster v. Potter, 37 Mo. 
524, says: “The property interest of the 
shareholder is an intangible and invisible 
thing, and cannot be actually seized by the 
officer.” Such property is neither a specific 
chattel, nor a debt, but a mere chose in ac- 


SHARE OF STOCK 


tion. But, be that right what it may, cer- 
tificates of stock are not the stock itself. 
‘Yhey are but evidence of the stock; and the 
stock itself cannot be attached by a levy of 
attachment on the certificate. Shares of 
stock in a corporation are personal property, 
whose location is in that state where the cor- 
poration is created. Considered as property 
‘separated from its owner, stock is in exist- 
ence only in the state of the corporation. 
Armour Bros. Banking Co. v. St. Louis Nat. 
Bank, 113 Mo. 12, 20, 20 S. W. 690, 692, 35 
Am. St. Rep. 691. 


In a statute providing that it shall be 
the duty of any person, firm, corporation, or 
association owning any shares of stock in 
any banking company or corporation to ren- 
der and return the same for taxation, the 
words “share” and “stock” are evidently 
used as of synonymous import, as is often 
done in common parlance. Each corporator 
is required to give in for taxation the part 
or portion of the capital stock of the corpora- 
tion or association which he owns. This 
individual interest may be designated as ei- 
ther his “share” or his “stock,” and, wheth- 
er it is spoken of as one or the other, evi- 
dently it is the interest represented and con- 
veyed by certificates of stock, or shares, into 
which the capital of the association is divid- 
ed, to which reference is had. Harrison v. 
Vines, 46 Tex. 15, 21, 22. 


Shares of stock are not money, nor are 
they security for money, nor a credit, while, 
on the other hand, a bond of a corporation 
is an instrument executed under the seal of 
the corporation, acknowledging the loan and 
agreeing to pay the sume upon the terms set 
forth therein. So, where the bondholders of 
a corporation enter into a contract appoint- 
ing trustees to purchase its property at a 
foreclosure sale, direct the reorganization of 
the corporation, and distribute the “‘securi- 
ties“ of the reorganized company pro rata 
among the bondholders, the contract calls 
for a distribution of bonds, and not of stock 
or shares of stock. Thayer v. Wathen, 44 
S. W. 906, 909, 17 Tex. Civ. App. 382. 


The terms “shares or stock” and “shares 
of capital stock,“ when used in the revenue 
act, shall be construed to include the shares 
into which the capital or stock of every in- 
corporated company or association may be 
divided. Hurd's Rev. St. III. 1901, p. 1494, 
c. 120, § 292, subd. 13. 


Certificate thereof distinguished. 


“Shares in a corporation are not chattels 
personal, susceptible to possession, actual or 
constructive. Arnold v. Ruggles, 1 R. I. 165. 
A share in a bank is not a chose in action. 
It is in the nature of a chose in action. 
Hutchins v. State Bank, 53 Mass. (12 Mete.) 
121. 
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are usually represented by certificates. 


A share in a corporation is a right to 
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tribution of the corporate property pro rata.” 
A share of corporation stock is separate and 
distinct from the certificate thereof, and the 
corporation cannot affect the rights of stock- 
holders by refusing to deliver the certificates. 
Field v. Pierce, 102 Mass. 253, 261. 


Capital stock distinguished. 
See, also, “Capital Stock”; “Capital.” 


The shares of capital stock of a corpora- 
tion are the integral parts of the capital 
stock, and are owned by the members in 
proportion to the respective amounts sub- 
scribed, and are very different from the cap- 
ital stock, which is the amount subscribed. 
Worth v. Petersburg R. Co., 89 N. C. 301, 
308. 


There is, under certain circumstances 
and for certain purposes, a distinction be- 
tween “shares of stock” and “capital stock.” 
“Capital stock” means the entire property 
owned by a corporation, while a share in 
the stock is the right to partake according 
to the amount put into the fund of the sur- 
plus profit obtained for the use and disposal 
of the capital stock of the company to those 
purposes for which the company is constitut- 
ed. People v. Chicago Gas Trust Co., 22 N. 
E. 798, 799, 130 III. 268, 8 L. R. A. 497, 17 
Am. St. Rep. 319. 


The “capital” of a corporation and the 
“shares” of its stockholders are different 
forms of the same thing. There is no value 
to the stock independent of the property 
which it represents. The property of the 
corporation is the property of the stockhold- 
ers who compose it, and the shares held by 
each represent his interest in the corporate 
assets. Richardson v. City of St. Albans, 47 
Atl. 100, 72 Vt. 1. 


The “capital stock” and the “shares of 
the capital stock” of a corporation are dis- 
tinct things. The capital stock is the money 
paid or authorized or required to be paid 
in as the basis of the business of the corpo- 
ration and the means of conducting its opera- 
tions. It represents whatever it may be in- 
vested in. The shares of the capital stock 
Ev- 
ery holder is a cestui que trust to the extent 
of his ownership. The shares are held and 
may be bought and sold and taxed like oth- 
er property. Each share represents an ali- 
quot part of the capital stock, but the holder 
cannot touch a dollar of the principal. The 
capital stock and the shares may both be 
taxed, and it is not double taxation. Far- 
rington v. Tennessee, 95 U. S. 679, 686, 24 
L. Ed. 558; City of Memphis v. Farrington, 
67 Tenn. (8 Baxt.) 539, 541. 


The capital stock of a corporation and 
the shares into which such stock may be 
divided and held by individual shareholders 


participate in the profits or in the final dis- are two distinct pieces of property. The 


SHARE OF STOCK 


capital stock and the shares of stock in the 
hands of the shareholders may both be tax- 
ed, and it is not double taxation. A charter 
of a bank, therefore, which fixed a tax on 
each share of its capital stock and declared 
that the same should be in lieu of all other 
taxes, did not prevent taxation of the cap- 
ital stock. Bank of Commerce v. Tennessee, 
16 Sup. Ct. 456, 460, 161 U. S. 134, 40 L. Ed. 
645; Shelby County v. Union & Planters’ 
Bank, 161 U. S. 149, 16 Sup. Ct. 558, 40 L. 
Ed. 650; Union & Planters’ Bank v. City 
of Memphis, 46 S. W. 557, 101 Tenn. 154; 
State v. Hernando Ins. Co., 97 Tenn. (13 
Pickle) 85, 36 S. W. 721. 


The'right of a shareholder has been well 
defined by Shaw. C. J., to the effect that it 
is, strictly speaking, “the right to participate 
in a certain proportion in the immunities and 
benefits of the corporation.” This is a right 
distinct from the capital stock of the com- 
pany or property of the company, as a debt 
is distinct from the debtor, or the mortgage 
debt from the mortgaged premises; and 
hence the words “capital stock,” in an act 
of 1872 taxing the capital stock of corpora- 
tions, does not mean shares of stock, either 
separately or in the aggregate. Porter v. 
Rockford, R. I. & St. L. R. Co., 76 Ill. 561, 
567. 


Shares of stock are not included in the 
term “capital” of a bank, within the meaning 
of the laws providing for the assessment of 
banking corporations. Brown v. French (U. 
8.) 80 Fed. 166, 168. 


Sbares of bank stock are not the same 
as the capital of a bank, and therefore the 
former may be taxed, though the capital of 
the bank is invested in United States bonds. 
Wright v. Stilz, 27 Ind. 338, 343. 


Act April 30, 1855, § 14, incorporating a 
corporation, provided that 3,000 shares of 
such stock should be exempt from taxation. 
Held, that “shares of stock“ did not mean 
capital stock, but this was an exemption of 
shares of stock in the hands of the stock- 
holders. Commonwealth v. Minersville Wa- 
ter Co., 13 Pa. Co. Ct. R. 17, 20. 


“Capital stock” and “shares of stock“ 
are different things and form different sub- 
jects of taxation. A tax upon the one is 
not a tax upon the other, nor is the exam- 
ination of one an examination of the other. 
Thus an ad valorem tax may be levied upon 
the shares of stock of an insurance company, 
although its capital stock is exempt from 
taxation. City of Memphis v. Home Ins. 
Co., 19 8. W. 1042, 1043, 91 Tenn. (7 Pickle) 
558. i 


Under the statute which enumerates as 
objects of taxation all shares of stock in 
banks and other incorporated companies, the 
property of which alone shall be taxed, the 
property of a railroad company is represent- 
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ed by its shares of stock, and there cannot 
be any other property over and above the 
stock held by the stockholders. Therefore 
lands granted by the state to a railroad com- 
pany are not taxable for state and county 
purposes under the general revenue law. 
State v. Hannibal & St. J. R. Co., 37 Mo. 265. 


In holding that the charter of a railroad 
company, providing that the road or roads, 
with all works, improvements, and profits, 
should be vested in such company, and that ` 
the shares of its capital stock should be ex- 
empt from the imposition of any tax or bur- 
den, exempted the property of a corporation 
from taxation, the court say: “It is contend- 
ed that the shares of stock and the property 
and franchises of a railroad company are 
separate and distinct properties, with sep- 
arate and distinct ownerships, and that the 
exemption of the one does not, therefore, 
exempt the other. The question, however, 
is not ‘whether shares of stock, abstractly 
considered, embrace and represent the prop- 
erty and franchises of the appellee.’ Strict- 
ly speaking, it may be true that the share- 
holder is not the legal owner of any portion of 
the property of the company, and his shares 
of stock are evidences only of his right to 
participate in the business and government 
of the corporation and to the proportional 
share of the profits carried by the company. 
We are not dealing, however, with abstract 
definitions, but with an act incorporating a 
railroad company, and endeavoring to ascer- 
tain how far and to what extent the Legis- 
lature meant to exempt the corporation from 
taxation. We are not bound, therefore, by 
the literal meaning of the words of the stat- 
ute, but must look to the connection in which 
they are used, the subject-matter to which 
they are applied, and the motives and ob- 
jects which actuated the Legislature in con- 
ferring this privilege.” State v. Baltimore & 
O. R. Co., 48 Md. 49, 72. 


As credits or estate. 
See Credits“; Estate.“ 


As nonnegotiable security. 


Shares of capital stock of corporations 
are nonnegotiable securities. Maxwell v. 
Foster, 45 S. E. 927, 930, 67 S. C. 377. 


As share issued or subscribed for. 


The by-law of a corporation, providing 
that “at all legal meetings of the company 
there must be present at least one-third of 
the stockholders, holding at least one-third 
of the shares of stock, to constitute a quo- 
rum to do business,“ construed to mean that 
the presence of one-third of the stockholders 
in number, holding at least one-third of the 
total number of shares issued or subscribed 
for, was sufficient to constitute a quorum, 
and not to have reference to the whole 
amount of stock authorized. Castner v. 
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Twitchell-Champlin Co., 40 Atl. 558, 560, 91 
Me. §24. 


As moneyed capital. 
See “Moneyed Capital.” 


As property. 
See Personal Property.” 
See, also, Property.“ 


A share of stock is a species of incor- 
poreal intangible property in the nature of 
a chose in action. Vanstone v. Goodwin, 42 
Mo. App. 39, 47. 


The shares of stock of a corporation are 
regarded by the common law, whether the 
property owned by the corporation is real 
or personal, as personal property, capable 
of alienation or succession in any of the 
modes by which that species of property 
may be transferred or transmitted. Strictly 
speaking, they are not chattels, but are rath- 
er choses in action, or, in other words, they 
are merely evidence of property. Statutes 
frequently do declare them property, and if 
a larger legislative intent is not intended 
such statutes are construed as merely de- 
claratory of the known rule of the common 
law. Nelson v. Owen, 21 South. 75, 77, 113 
Ala. 372, 


A share of stock entitles its owner to 
a proportionate share in the net earnings 
of the corporation, and upon dissolution to 
a proportionate share in the assets of the 
corporation after the debts are paid. Its 
value in a corporation whose corporate life 
is not limited by its charter depends almost 
wholly on the pet earnings of the corporation 
or on its prospective capacity for producing 
them. The share of stock is property. It is 
a chose in action, entitling its owner to year- 
ly payments from a corporation, if there are 
net earnings. The corporation does not own 
its capital stock, divided into shares. It 
owns the property, which, when used in a 
business with skill and industry, will pro- 
duce net earnings, out of which the divi- 
dends of the stock are to be paid. Western 
Union Tel. Co. v. Poe (U. S.) 61 Fed. 449, 
456. 


SHAREHOLDER. 


See Free Shareholders.” 
See, also, “Stockholder.” 


Mr. Thompson, in his Commentaries on 
the Law of Corporations (section 1071), says: 
“Shareholders are not joint tenants or in 
any other sense co-owners of the corporate 
property, either before or after its dissolu- 
tion. The title to it rests exclusively in the 
legal entity called the corporation. A share 
of the capital stock merely gives the right to 
partake, according to the amount put into 
the fund, of the surplus profits of the cor- 
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poration, and ultimately, on the dissolution 
of it, to so much of the fund thus created 
as remains unimpaired and is not liable for 
the debts of the corporation.’ State v. 
Mitchell, 58 S. W. 365, 366, 104 Tenn. 336. 


A shareholder in a corporation is one 
who has a proportionate interest in its assets 
and is entitled to take part in its control and 
receive its dividends. In all essential par- 
ticulars he is distinguishable from a creditor 
of the shareholder who holds stock as col- 
lateral. By the very root of the word, he 
is entitled to a present share in the assets 
of the corporation, and receives presently 
and immediately the benefits of the share. 
which the creditor does not, even if he holds 
corporate stock as security, because the 
creditor’s rights in this respect are only con- 
tingent and remote. Hence it is held that. 
under a statute making shareholders in cor- 
porations individually Hable to assessment 
upon such shares, one who holds stock of an 
insolvent corporation as collateral security 
for a loan, which stock is registered upon 
the books of a bank in his name as collat- 
eral, is not liable upon such shares under 
the statutory Hability of shareholders. Beal 
v. Essex Sav. Bank (U. S.) 67 Fed. 816, 817, 
15 C. C. A. 128. 


A “shareholder” in a building and loan 
association, for voting purposes, is the holder 
of a share, under the constitution, providing 
that each shareholder shall be entitled to one 
vote only, irrespective of the number of 
shares he or she may hold. In re Provident 
Building & Loan Ass'n of Passaic County, 
41 Atl. 952, 62 N. J. Law, 590. 


A shareholder of a bank occupies, as re- 
gards a creditor thereof, the position of sure- 
ty, but is something more than a surety. He 
is one of the associates of the bank, and by 
the very terms of the association he is deem- 
ed to undertake for the debts which the bank 
contracts. Grand Rapids Sav. Bank v. War- 
ren, 52 Mich, 557, 561, 18 N. W. 356, 358. 


SHARP. 


The term “sharp” is commonly applied 
in reference to the cutting edge of a knife or 
razor, to the tooth of a man, or to the prow 
of a ship, and cannot fairly be construed to 
mean a mathematical angle or particular de- 
gree of sharpness, when used in a patent in 
which the language of the claim is “that the 
jaws are provided with sharp angles.“ F. 
C. Austin Mfg. Co. v. American Well Works 
(U. S.) 121 Fed. 76, 79, 57 C. C. A. 330. 


SHARP DANGEROUS WEAPON. 


Other sharp weapon, see “Other.” 


A blow given with the handle of a pitch- 
fork, without pushing or thrusting with the 


SHAVE 


tines, is not an assault with a “sharp, dan- 
gerous weapon,” within the meaning of Laws 
1864, c. 74, providing for the punishment of 
assaults with dangerous weapons. Filkins 
v. People, 69 N. Y. 101, 102, 25 Am. Rep. 143. 


SHAVE. 


“Shaved,” as used in the statement of a 
purchaser of goods, after knowledge of their 
arrival, to the seller, “They say you have 
shaved me,” is to be understood in its offen- 
sive sense, and is equivalent to saying, “You 
have deceived me; you have defrauded me; 
you have overreached me by fraud.” Bron- 
son v. Wiman (N. Y.) 10 Barb. 406, 428. 


“Shaving,” as used in a publication rep- 
resenting a person as anxious to get money 
speedily for the purpose of using it for shav- 
ing purposes in Wall street. means he wished 
to put money into the hands of some one in 
Wall street, to be employed in legitimate 
and profitable business of buying up securi- 
ties at a discount. The word “shaving” cer- 
tainly is sometimes used to denote the act of 
obtaining the property of another by oppres- 
sion and extortion; that is, by taking an in- 
equitable and unconsclentious advantage of 
his situation to fleece or strip him of his 
property. Such, however, is not the natural 
sense in which those who read the publica- 
tion would be likely to understand the word 
“shaving’; for the word “shave” is also used 
to denote the buying of existing notes and 
other securities for money at a discount be- 
yond the nominal amount of the debt and in- 
terest due or to become due on such notes or 
securities. It is this kind of shaving opera- 
tions, in which money placed in the great 
money mart of the United States for the pur- 
pose of being used in shaving, is generally 
understood to be implied, and is not action- 
able per se. Stone v. Cooper (N. T.) 2 Denio, 
293, 301. 


“Persons shaving notes,“ within the 
meaning of Acts 1893, e. 89, imposing a li- 
cense tax on persons shaving notes, does not 
include the purchaser of a judgment on a 
note for less than the face thereof. Mace v 
Buchanan (Tenn.) 52 S. W. 505. 


The word “shave,” as used in Acts 1901, 
p. 219, c. 128, § 4, providing for a privilege 
tax for shaving notes, accounts, judgments, 
or other evidences of indebtedness, means 
simply the buying of the paper referred to at 
a discount, although such paper was not 
made expressly for the purpose of being dis- 
counted. Trentham v. Moore (Tenn.) 76 8. 
W. 904, 905. 


SHAWNEE AND DELAWARE INDIANS. 


The term “Shawnee and Delaware In- 
dans,“ as used in the statute referring to 
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claims of the Shawnee and Delaware In- 
dians, means the tribes, and not individual 
members of those tribes of Indians. Black- 
feather v. United States, 23 Sup. Ct. 772, 774, 
190 U. S. 368, 47 L. Ed. 1099. 


SHED. 


As building, see Building.“ 


SHEEP. 


“Sheep,” as used in an indictment char- 
ging a stealing of a sheep, includes a lamb; 
and hence the fact that the evidence shows 
the stealing of a lamb does not constitute a 
variance. State v. Tootle (Del.) 2 Har. 541; 
Reg. v. Spicer, 1 Car. & K. 699, 700. 


In an indictment for stealing sheep, the 
term is only proper where the animal is a 
wether and is not under one year old. Ifa 
ewe or a lamb is stolen, it must be so desig- 
nated in the indictment. Rex v. Birket, 4 
Car. & P. 216. 


In Reg. v. McCalley, 2 Moody, Cr. Cas. 
34, it was held that “ram, ewe, sheep, and 
lamb,” were all covered by the word sheep“: 
but, if the words had been “ram, ewe, or 
sheep,” it would have been a plain violation 
of the rule that every word of a statute 
should be given effect, and that, when words 
of different significance are employed, the 
scope of the statute must not be compressed 
within the limits of a narrower word, to re- 
ject the comprehensive word “sheep,” and 
say that lambs or wethers were not included. 
United States v. Debs (U. S.) 64 Fed. 724, 748. 


A chattel mortgage on sheep and the in- 
crease thereof,” executed in California, where 
such mortgage is expressly authorized by 
statute (Civ. Code Nev. § 2955; St. Nev. 1893, 
p. 84), covers the wool thereafter shorn from 
the sheep as a part of the increase. Alferitz 
v. Ingalls (U. S.) 83 Fed. 964, 972. 


The term “sheep,” as used in the chapter 
relating to welghing live stock, shall not be 
construed to include lambs. Code Va. 1887, 
$ 1937. 


Law sheep. 


Wherever, in the chapter relating to pub- 
lic printing and binding, the word “sheep” is 
used, it shall be construed to mean “law 
sheep.“ Code Iowa 1897, § 142. 


SHEEPSKINS. 


In construing Tariff Act July 24, 1897, c. 
11, § 2, Free List, par. 664, 30 Stat. 201 [U. S. 
Comp. St. 1901, p. 1688], which provides for 
the exemption from duty of certain skins, ex- 
cept “sheepskins with the wool on,” held, 
that skins with the wool on of the cabretta, 


SHEET 


a hybrid resulting from a cross between a 
sheep and a goat, are “sheepskins,” within 
the meaning of said paragraph, and should 
be classified as such for duty purposes. 
Lawrence, Johnson & Co. v. United States 
(U. S.) 124 Fed. 1000. 


SHEET. 


“A sheet, an article of bed furniture, 
may be composed of various substances, as 
linen, cotton, or wool, singly or in combina- 
tion. The word has reference to the form 
and not the material of which the article is 
made.” Alkenback v. People (N. Y.) 1 Denio, 
80, 81. 


“Sheet,” as used in Rev. St. § 4965 [U. 
S. Comp. St. 1901, p. 3414], providing that 
any one who shall violate the copyright of a 
photograph by making copies thereof without 
the owner’s consent shall forfeit “one dollar 
for every sheet of the same found in his pos- 
session,” means a broad piece of paper on 
which the impression may be printed; and 
the forfeiture is exacted according to the 
number of sheets, without regard to the 
number of copies of the photograph that may 
be printed thereon. In the printer’s art it is 
what is used for one impression, and is dis- 
tinguished by a signature for the binder. 
Falk v. Heffron (U. S.) 56 Fed. 299. 


SHEET STEEL. 


“What is commercially known as ‘sheet 
steel’ is rolled hot in mills, called ‘sheet 
mills,’ especially adapted for the purpose, be- 
tween rolls running so slowly that the sheets 
cannot be run over 12 feet in length, and that 
the sheets are not less than 8 inches wide. 
Steel in strips, varying from ½ inch to 6 
inches in width, and from No. 10 wire gauge 
to No. 36 in thickness, mostly in coils exceed- 
ing 100 feet in length, produced by rolling a 
billet or bar cold, and not by shearing from 
commercial sheet steel of greater width, and 
known commercially as “steel strips,” or 
“cold-rolled steel,” is dutiable under Tariff 
Act Aug. 27, 1894, e. 349, § 1, schedule C, par. 
122, 28 Stat. 516, which provides for steel 
in all forms and shapes not specially pro- 
vided for in this act,” and not under section 
1, schedule C, par. 124, 28 Stat. 517, as “sheet 
steel in strips,“ regardless of its value. Bo- 
ker v. United States (U. S.) 124 Fed. 59, 60, 
59 C. C. A. 420. 


SHELL. 


Shells, which have been trented with 
chloride of lime and washed with water to 
cleanse them, are entitled to free entry under 
Tariff Act July 24, 1897, c. 11, § 2, Free List, 
par. 536, 30 Stat. 197 [U. S. Comp. St. 1901, 
p. 1683], which includes shells not sawed, pol- 
ished, or otherwise manufactured or ad- 
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vanced in value from their natural state. 
Schoenemann v. United States (U. S.) 119 
Fed. 584, 56 O. O. A. 104. 


SHELLFISH. 


“Shellfish” is “fish covered with a shell“: 
so that the designation of an oyster as a 
shellfish does not exclude it from the class of 
fishes. Hence a bond not to sell fish is broken 
by the sale of oysters. Caswell v. Johnson, 
58 Me. 164, 166. 


A shellfish is any aquatic animal whose 
external covering consists of a shell, either 
testaceous, as in oysters, clams, and other 
mollusks, or crustaceous, as in lobsters or 
crabs. The term is chiefly applied in com- 
merce to crabs, lobsters, and crawfish, oys- 
ters, mussels, periwinkles, and whelks. Thus 
an act relating to oysters alone is not repeal- 
ed by one relating to shellfish in general. 
White v. Hill, 34 S. E. 432, 433, 125 N. C. 194. 


SHELLEY’S CASE. 


See Rule in Shelley’s Case.” 


SHERIFF. 


See Deputy Sheriff.” 
Before sheriff and suitors, see Before.“ 


“The office of ‘sheriff’ is one of the oldest 
known to the common law. It is inseparably 
associated with the county. The name itself 
signifies the keeper of the shire or county. 
The office is said to have been created by 
Alfred when he divided England in shires, 
though Coke claims for it an earlier origin, 
and says that it existed during the Roman 
occupation of England, and that Alfred’s di- 
vision into shires or counties was but a more 
exact description. Co. Litt. c. 16, 186b. The 
sheriff was the immediate officer of the King 
within the shire, received his commission 
from the King, and directly represented the 
sovereign power of the state. He was the 
conservator of the peace within the county, 
had the safe-keeping of the county jail, and 
commanded the posse comitatus or powers of 
the county. He served the processes of the 
state and enforced its execution, which, Coke 
says, is the life and fruit of the law. In 
this country, allowing for the difference of 
our system, his functions have been similar, 
and his relation to the sovereign power the 
sane. He is the chief executive officer of 
the state in his county.” State ex rel. Beach 
v. Finn, 4 Mo. App. 347, 352. 


The office of “sheriff is recognized in 
the earliest annals of English law. It is 
much older than Magna Charta. and the ex- 
act time of its creation is involved in much 
obscurity; but the place and function of the 
sheriff is easily determined. He has been in 
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all times a chief peace officer of his baili- 
wick. Under all systems of government 
which have recognized the law as the su- 
preme rule of action, it has been found abso- 
lutely necessary to vest in some one person 
the ultimate power to preserve the peace and 
quell disorder and suppress riots, and this 
person is the sheriff. His power is largely a 
discretionary one. In all times of great 
emergency, or in a crisis of unusual danger, 
the limits under which his discretion may 
be exercised have been held by the courts not 
to be fixed. Commonwealth v. Martin (Pa.) 
9 Kulp, 69, 73, 74. 


The title “sheriff” is said to be derived 
from the Saxon word “seyre,” a shire or 
county, and “reeve,” bailiff or keeper; the 
“seyre-reeve,” sheriff or bailiff of a county. 
Commonwealth v. Cluley, 56 Pa. (6 P. F. 
Smith) 270, 275, 94 Am. Dec. 75. 


The sheriff was, in Saxon times, the reeve 
or bailiff of the shire, and during the Anglo- 
Norman period acted as the deputy of the 
count, who had the government of the county. 
In England, as in the United States, he exe- 
cutes civil as well as criminal process 
throughout the county. He keeps the peace. 
In re Executive Communication, 18 Fla. 687, 
689 (quoting Webst. Dict.). 


The sheriff is the conservator of the 
peace within his county, and he may appoint 
deputies necessary to encompass that end. 
He is bound to suppress an affray and arrest 
a breaker of the peace, if the offense happen 
within his view. His duties are in a large 
measure in kind the same as are imposed on 
police officers, and he necessarily exercises 
police powers. Pearce v. Stephens, 45 N. Y. 
Supp. 422, 424, 18 App. Div. 101. 


The word “sheriff” technically means an 
officer who acts within a county under a com- 
mission for a limited time. A sheriff may 
go on to sell land levied on by him after his 
commission is out, and make a good deed for 
it under his hand and seal. Though the 
word used by the statute is “sheriff,” in such 
a case he is no longer technically such; yet 
the law understands it to mean the person 
who levied the execution, and it has made, 
therefore, a fixed rule, for the sake of com- 
pleting unfinished business, that the person 
who began any business as sheriff should 
complete it. Tichenor v. Hewsom, 14 N. J. 
Law (2 J. 8. Green) 26, 32. 


A “sheriff’ is the officer constituted by 
law to execute the process of the court. It 
is his duty to execute with due diligence and 
reasonable promptitude. Denson v. Sledge, 
13 N. C. 136, 140. 


The term “sheriff,” used in Rev. Laws, 
797, being the act constituting courts for the 
trial of small causes, means the proper re- 
turning officer; and, where there is a legal 
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objection to the sheriff, the court is compe- 
tent to order the coroners to return a jury. 


De Wit v. Decker, 9 N. J. Law (4 IIalst.) 148, 


149. 


A sheriff is nothing but the agent of the 
government, to do the acts which the laws 
authorize him to perform; and his acts, 
without proof of his lawful authority to per- 
form them, are as ineffectual in judicial pro- 
ceedings as the acts of a private agent with- 
out proof of authority from his principal. A 
sheriffs certificate of sale and conveyance of 
land, unwarranted by any law, or order or 
process of any court, is not evidence of any 
title or any right of possession in its grantee 
in the property which it describes. Hockett 
v. Alston (U. S.) 110 Fed. 910, 912, 49 C. O. A. 
180. 


A provision in How. St. c. 810, $ 1, for a 
bond entitling the obligor to the liberty of the 
jail limits, provided that such bond shall be 
held for the indemnity of the “sheriff taking 
the same,” means the sheriff of the county in 
which the bond is given, and necessarily in- 
cludes the succeeding sheriffs of the county. 
Kruse v. Kingsbury, 60 N. W. 443, 444, 102 
Mich, 100. 


As a generic term. 


The word “sheriff,” as used in Code Civ. 
Proc. § 110, providing that a certified copy 
of the undertaking of bail shall be deliv- 
ered to the sheriff, must be held to be a 
generic term. In Winchell v. Pond, 19 Vt. 
198, the court, in passing on the statute 
which provided that no sheriff or deputy 
sheriff shall be allowed to make any writ, 
declaration, etc., it was held that the word 
“sheriff” was a generic term, and compre- 
hended the entire class of executive officers, 
including constables, whose duties were of 
a like nature: and such is the meaning of the 
word “sheriff” in the section under consid- 
eration. Hume v. Norris, 5 Or. 478, 480. 


„Sheriff,“ as used in Code, $ 92, subd. 1, 
limiting the actions against a sheriff for lia- 
bilities incurred by doing an act in his offi- 
cial capacity, includes a deputy sheriff. 
Cumming v. Brown, 43 N. Y. 514, 515. 


The word “sheriff,” as used in the Gen- 
eral Statutes, does not include deputies. 
George v. Fellows, 58 N. H. 494. 


“Sheriff,” as used in R. S. 1847, c. 11, 
26, providing that no sheriff or deputy 
sheriff shall be allowed to make any declara- 
tion, etc., should be construed as including 
constables. The term “sheriff” should be 
regarded as a generic, not a specific, term, 
and as comprehending the whole class of ex- 
ecutive officers whose duties are of a like 
nature. Winchell v. Pond, 19 Vt. 198. 


“Sheriff,” as used in a statute making 
it penal-to bribe or offer to bribe any sheriff, 


SHERIFF 


etc., includes a sheriff and his deputies. 
O’Brien v. State, 6 Tex. App. 665, 667. 


A constable, though a peace officer, and 
as such having authority to arrest offenders 
against the law, is not authorized to execute 
a warrant of arrest or other process directed 
to the sheriff, unless deputized in the manner 
provided by law. Winkler v. State, 32 Ark. 
539, 546. 


The term “sheriff,” when used in stat- 
utes, may be extended to any person per 
forming the duties of a sheriff, either gen- 
erally or in special cases. Code Iowa 1897, 
§ 48, subd. 19; Shannon’s Code Tenn. 1896; 
§ 66; Gen. St. Kan. 1901, § 7342, subd. 19; 
Hurd's Rev. St. III. 1901, p. 1719, c. 131, $ 1, 
subd. 8. The provision of the Iowa Code 
does not authorize any person other than the 
sheriff to serve notices or levy executions 
and sell property. Conway v. McGregor & 
M. R. Co., 43 Iowa, 32, 33. 


The words “sheriff,” “county attorney,” 
“clerk,” or other words used to denote an 
executive or ministerial officer, may include 
any deputy or other person performing the 
duties of such officer, either generally or in 
special cases. Rev. St. Utah 1898, § 2498. 


The word “sheriff,” when used in the 
civil procedure act, means the sheriff of the 
county, or any other person authorized to 
perform his duties in any case. Horner's 
Rev. St. Ind. 1901, § 1285. 


The word “sheriff,” as used in the chap- 
ter relating to attachments, is meant to ap- 
ply to constables, when the proceedings are 
in a justice’s court.—Ballinger’s Ann. Codes 
& St. Wash. 1897, 3 5382. Or the like officer 
of any other court. Code Iowa 1897, § 3934. 


The word “sheriff” means the sheriff of 
the county in which action is brought or is 
pending, and in which the proceeding is had, 
or to whom the process is directed, and 
where it is used in connection with any pro- 
cess or order, or the execution thereof, or of 
any ministerial act, shall be taken to signify 
also any other officer to whom the process 
or order may be directed, and who may be 
acting under it, or by whom the ministerial 
act may be performed. Sand. & H. Dig. Ark. 
1893, § 7211. 


By the word “sheriff,” in the title relat- 
ing to proceedings in criminal cases, shall be 
intended any sheriff or deputy sheriff, mayor 
or city marshal, constable, police officer or 
watchman, or other person authorized to 
make arrests in a criminal case. Pub. St. 
N. H. 1901, p. 773, c. 250, § 1. 


As a ministerial officer. 
See “Ministerial Office—O fficer.” 


As trustee. 
See “Trustee.” 
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SHERIFE’S CERTIFICATE. 


The phrase “sheriff’s certificate,” as 
used in Gen. Laws 1883, c. 112, relating to 
a sheriff’s certificate of sale made under a 
power of sale in a mortgage, includes those 
certificates executed by deputy sheriffs. 
Burke v. Lacock, 42 N. W. 1016, 1017, 41 
Minn. 250. 


SHERIFE’S DEED. 


As color of title, see “Color of Title.” 


SHERIFY’S SALE. 
As judicial sale, see “Judicial Sale.” 


Three things are essential to the title of 
the purchaser under a sheriff's sale in exe- 
cution: A judgment, an execution, and an 
official act of the sheriff in conformity with 
the execution. Under the judgment the 
property of the judgment debtor is bound 
for its satisfaction. Under the execution the 
sheriff derives authority to levy, sell, and 
convey; and a levy, sale, and conveyance 
in due form completes the title of the pur- 
chaser. Ward v. Cohen, 8 S. C. (3 Rich.) 
338, 343. 


A sheriffs sale supposes a judgment es- 
tablishing the debt due; an execution upon 
that judgment; that delivered to an officer 
under oath; a levy upon property by such 
officer; advertising the same for sale at least 
14 days, naming some public place for the 
sale; an exposure of the property at public 
auction by such officer at the time and place 
thus advertised, so that not only the debtor 
himself and that particular creditor, but all 
the creditors of the same debtor, may at- 
tend and bid upon the property, and prevent 
a waste for want of bidders; and, in the end, 
an official return of the sale by such officer 
upon such execution to the office whence it 
issued, where it may be seen by any person 
who may desire to see it. An auction sale 
by a sheriff, made by agreement of the par- 
ties interested and without any previous ad- 
vertisement, and not under any legal pre- 
cept warranting the sale, is not, therefore, 
a sheriff's sale. Batchelder v. Carter, 2 Vt. 
168, 172, 19 Am. Dec. 707. 


A “sheriff’s sale“ operates to transfer 
the mortgagor's title such as it is, not merely 
such as it is described to be. Richmond v. 
Bennett, 55 Atl. 17, 18, 205 Pa. 470. 


SHEVIA. 


The word “shevia” in the Roman law 
seems to have represented what we term 
„float.“ while “ratis” answers properly to 
our word “raft.” Raft of Cypress Logs (U. 
S.) 20 Fed, Cas. 169, 170. 


SHIFT. 


The word “shift,” in its ordinary use, 
means to change. Cunningham v. Hoff, 118 
Ind. 263, 265, 20 N. E. 756. 


SHIFTER. 


-In connection with machinery, a “shift- 
er is a lever used to move belts from fixed 
to loose pulleys, or vice versa. Young v. 
Burlington Wire Mattress Co., 44 N. W. 693, 
691, 79 Iowa, 415. 


SHIFTING OF BURDEN OF PRO OF. 


See “Burden of Proof.” 


SHIFTING RISK. 


Is a term in the law of fire insurance 
used to designate the risk created by a con- 
tract of insurance on stocks of merchandise 
and other similar property which are kept 
for sale or are subject to change by pur- 
chase and sale; the policy being conditioned 
to cover the goods in the stock at any and 
all times, and not to be affected by changes 
in the stock. Farmers’ Mut. Fire Ins. Ass'n 
v. Kryder, 31 N. E. 851, 5 Ind. App. 430, 51 
Am. St. Rep. 284. 


SHIFTING TRUST. 


An express trust may operate in favor 
of additional or other beneficiaries upon spec- 
ified contingencies and is then a shifting 
trust. Civ. Code Ga. 1895, § 3154. 


SHIFTING USE. 


A “shifting use” is a use which arises 
in derogation of a preceding estate. It is 
distinguished from a “springing use,” which 
is one which arises from the seisin of the 
grantor and where there is no estate going 
before it. Smith v. Brisson, 90 N. C. 284, 
288. 


The common purpose of a “shifting use“ 
is to have an estate take effect in derogation 
of some other estate, and such uses are com- 
mon in marriage settlements in England and 
m this country. Ricker v. Brown, 67 N. E. 
353, 354, 183 Mass. 424. 


SHINGLE SAWDUST. 


“Shingle sawdust,” or “long sawdust,” 
consists of long fibers of the wood cut out 
by the saw, of the length, or nearly of the 
length, of the shingle bolt, and is included in 
the term “refuse wood or timber” in a stat- 
ute prohibiting its deposit in a river. State 
v. Howard, 72 Me. 459, 463. 
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SHINGLE SHAVINGS. 


“Shingle shavings,” or “jointer shav- 
ings,” consist of the portions of the shingles 
taken off by the machine in edging and 
trimming the shingle, and are of the length, 
or nearly of the length, of the shingle, and 
are included in the term “refuse wood or 
timber” in a statute prohibiting its deposit 
in a river. State v. Howard, 72 Me. 459, 463. 


SHIP. 


See “American Ship”; “Consort Ship“; 
“‘Coppered Ship”; General Ship.“ 


Mortimer's Commercial Dictionary states 
‘that the term ‘ship’ is a general name for 
all large vessels.” United States v. Open 
Boat (U. 8.) 27 Fed. Cas. 346, 347. 


A “ship” is a locomotive machine, adap- 
ted to transportation over rivers, seas, and 
shores. Pollock v. Cleveland Shipbuilding 
Co., 47 N. E. 582, 584, 56 Ohio St. 655. 


By the Roman law the word “ship” ap- 
parently included everything which floated 
upon the water and was accessory to com- 
merce. Under the French law the definition 
is almost equally broad. Says Emerig. As- 
sur. c. 4, § 7, par. 1: “The word ‘ship’ 
(navire) includes every vessel of timber work 
able to float and to be carried upon the wa- 
ter. Boats and the smallest barks are com- 
prehended in the same definition. Even rafts 
are included.” “But,” says Dufour (1 Droit 
Mar. 811), “these definitions must be ac- 
cepted with caution. They are in fact true 
only in a certain sense and in certain given 
situations. Thus, they would be correct in 
a point of view of the law of 1791 (1 Stat. 
199) which forbids, save in case of statutory 
force, the lading or unlading of ships outside 
the limits of harbors where custom houses 
are established.” The author then proceeds 
to show from opinions of the court of cassa- 
tion that those only are ships, within the 
meaning of article 190 of the Code of Com- 
merce, which have an equipment, a crew 
and special service, and a particular indus- 
try. Such only are subject to legal process 
and are affected by the liens of commerce. 
So De Fresquet (Des Aborgages Maritimes) 
defines ships as “every construction designed 
for the carriage of passengers or freight in 
navigation,” and, in enumerating those col- 
lisions which are not considered as maritime 
in the Commercial Code, mentions such as 
occur with cribs of timber floating upon a 
river.” Raft of Cypress Logs (U. S.) 20 Fed. 
Cas. 169, 170. 


The materials which constitute a ship be- 
come one as soon as she leaves the ways and 
her keel strikes the element for which she 
was originally designed. The Manhattan (U. 
S.) 46 Fed. 800. She then becomes a ship, 
within the definition of Ben. Adm. § 215, as 


SHIP 


“a locomotive machine adapted to transporta- 
tion over rivers, seas, and oceans.” There- 
after all contracts to equip, furnish, or repair 
such machine have direct reference to the 
vessel in esse, with capacity for locomotion 
and transportation on navigable waters, and 
are, therefore, maritime. The Eliza Ladd 
(U. S.) 8 Fed. Cas. 491, 492. 


“Ship or vessel,” as used in the state- 
ment of the rule that salvage applies only to 
ships and vessels and their cargoes, is em- 
ployed in a broad sense to include all navi- 
gable structures intended for transportation. 
Cope v. Vallette Dry-Dock Co., 7 Sup. Ct. 336, 
338, 119 U. S. 625, 30 L. Ed. 501. 


“A ship or vessel is a locomotive machine 
for transportation over rivers, seas, and 
oceans, It is the purpose and business of the 
craft, and not its form or its means of pro- 
pulsion, that determines whether it is a ves- 
sel.“ Warn v. Easton & M. Transit Co., 2 N. 
Y. Supp. 620, 622. 


A ship is born when she is launched, and 
lives so long as her identity is preserved. 
Prior to her launching she is a mere congeries 
of wood and iron, an ordinary piece of per- 
sonal property, as distinctly a land structure 
as a house, and subject only to mechanics’ 
liens created by state law. In her baptism 
of launching she receives her nume, and from 
the moment her keel touches the water she is 
transformed, and becomes a subject of ad- 
miralty jurisdiction. Hence, where a sailor 
deserted a vessel after she had been launched 
and was lying in the stream, she was a ship 
of war, though she had not received her ar- 
mament and was not equipped for sea serv- 
ice. Tucker v. Alexandroff, 22 Sup. Ct. 195, 
201, 183 U. S. 424, 46 L. Ed. 264. 


The word “ship,” in 2 Hill’s Code, p. 662, 
§ 46, which defines burglary as an unlawful 
entry, with intent to commit a felony, of an 
office, shop, store, warehouse, malthouse, still- 
house, mill, factory, bank, church, school- 
house, railroad car, barn, stable, ship, steam- 
boat, and water craft, or any building in 
which goods, merchandise, or valuable things 
are kept for use, sale, or deposit, means any 
ship, without regard as to whether any valu- 
able things are kept therein or not, as the 
latter clause of the statute only refers to 
buildings not specifically designated. State 
v. Sufferin, 32 Pac. 1021, 6 Wash. 107. 


As used in the Civil Code, “ship” is con- 
strued to mean any boat, vessel, or structure 
fitted for navigation. Rev. Codes N. D. 1899, 
§ 4139. 


The term “ship” or “shipping,” when 
used in the Civil Code, includes steamboats, 
sailing vessels, canal boats, barges, and every 
structure adapted to be navigated from place 
to place for the transportation of merchan- 
dise or persons. Civ. Code Cal. 1903, § 960; 
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Rev. Codes N. D. 1899, § 3468; Civ. Code & 
D. 1903, § 385; Rev. St. Okl. 1903, § 4164. 


Barge. 


A barge is a vessel in a certain sense, 
and, as the word “ship” is not used in a strict- 
ly nautical meaning in a policy insuring a 
hopper barge, it is a ship. It is used in car- 
rying men and mud, and is used in naviga- 
tion; for to dredge and carry away mud and 
gravel is an act done for the purposes of navi- 
gation. The Mac, 7 Prob. Div. 126, as cited 
in Cope v. Vallette Dry-Dock Co., 7 Sup. Ct. 
336, 338, 119 U. 8. 629, 30 L. Ed. 501. 


That species of water craft known on the 
western rivers of Pennsylvania as “barges” 
are neither ships, boats, nor vessels, within 
an act giving lien for work furnished in the 
construction or repair of such vessels. Appeal 
of Nease (Pa.) 3 Grant, Cas. 110, 113. 


“Ship” does not include coal barges, 
which are used merely for transporting coal 
down the Mississippi river and its tributaries, 
and which are broken up for old lumber and 
firewood, when the coal is unloaded, and have 
no propelling power or master, nor crew, and 
none of the usual paraphernalia of a ship. 
Wood v. Two Barges (U. S.) 46 Fed. 204, 206. 


Coal barges, arks, or flatboats used on 
many rivers to transport merchandise down 
stream, and usually broken up and sold for 
lumber at the end of their voyage, are not 
“ships or vessels,” subject to admiralty juris- 
diction on such waters. Jones v. Coal Barges 
(U. 8.) 13 Fed. Cas. 950. 


Canal boat. 


The term “ship” would include both canal 
boats and scows. The Hezekiah Baldwin (U. 
8.) 12 Fed. Cas. 98. See, also, King v. Green- 
way, 71 N. T. 413, 417. 


A canal boat, not built to navigate tide 
waters, but to navigate the Erie Canal, is not 
a ship,“ within the definition in Ben. Adm. 
215; not being a locomotive machine. The 
Ann Arbor (U. S.) 1 Fed. Cas. 945. 


Dry dock. 


A dry dock is not a ship, since it is not 
used for navigation, so as to entitle the crew 
of a tug salving it to compensation. Cope v. 
Vallette Dry Dock Co., 7 Sup. Ct. 336, 338, 
119 U. 8. 625, 30 L. Ed. 501. 


Equipment and supplies. 


“Ship or vessel,“ as used in Act March 
3, 1851, § 3 (9 Stat. 635), limiting the liability 
of shipowners in cases of collision to the value 
of their interest in the ship or vessel and her 
freight then pending, does not include the 
whaling equipment, provisions, and supplies 
of a whaling ship. Swift v. Brownell (U. S.) 
23 Fed. Cas. 554, 555. 
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Ferryboat. 

“Ships or vessels,” as used in 2 Rev. St. 
p. 493, authorizing the arrest of ships or ves- 
sels for debts contracted by the master, own- 
er, or consignee, etc., extends only to ships 
or vessels navigating the ocean, or, at most, 
to such as sail coastwise from port to port, so 
that a ferryboat, plying across a river, is not 
liable to attachment under such statute. 
Birkbeck v. Ferryboats (N. Y.) 17 Johns. 54. 
56. 


Floating elevator. 


A floating elevator, constructed from a 
canal boat, upon which had been built an 
elevating apparatus for hoisting grain, though 
not enrolled or licensed, and without motive 
power of its own, or capacity for cargo, ex- 
cept the permanent cargo of its elevator, is a 
vessel or ship, and as such subject to mari- 
time lien. The Hezekiah Baldwin (U. 8.) 12 
Fed. Cas. 93. 


Raft of logs. 


A raft of logs is not a ship. Raft of 
Cypress Logs (U. S.) 20 Fed. Cas. 169, 170. 


Rigging and furniture. 


A “ship” engaged in navigation is an en- 
tirety, and usually described as consisting of 
the ship, her tackle, apparel, and furniture; 
and this includes the hull and spars, which 
constitute the ship, the rigging, which con- 
stitutes the tackle, the sails, which are her 
apparel, and the anchors and numerous uten- 
sils for the ship’s use, which are the ship’s 
ferniture. Grothgar v. Lewis (U. S.) 100 Fed. 
826, 330, 40 C. C. A. 882. 


The word “ship,” in admiralty, embra- 
ces her tackle, apparel, and appurtenances, 
because part of the ship as a going concern. 
United States v. Dewey, 23 Sup. Ct. 415, 
421, 188 U. S. 254, 47 L. Ed. 463. 


Small, undecked boats. 


The words “ships or vessels,” as used in 
the statute authorizing the arrest of ships 
and vessels, etc., are to be understood as used 
in common parlance, and apply only to ves- 
sels of a larger class, so that proceedings are 
not authorized against small, open, undecked 
boats, employed within a port, and not per- 
forming voyages coastwise from state to 
state, or from one port to another. The 
Farmer’s Delight v. Lawrence (N. Y.) 5 Wend. 
564. 


Torpedo steam launch. 


“Ship,” as used in Prize Act 1864, relat- 
ing to the rules of distribution in case of a 
capture by a single ship, has no restricted 
sense, implying three square-rigged masts, or 
any mast at all, but is synonymous with the 
words vessel of the navy,“ or simply ‘“ves- 
tel,“ which includes all armed vessels offi- 
cered and manned by the United States and 
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under the control of the Department of the 
Navy. A torpedo steam launch, attached to 
a division of a naval squadron, though not 
proved to have had any books, is a ship. 
United States v. Steever, 5 Sup. Ct. 765, 768, 
113 U. S. 747, 28 L. Ed. 1133. 


Vessel synonymous. 


In its generic sense “ship” means any 
seagoing craft larger than an undecked boat. 
Benedict says that the word in the law is 
equivalent to vessel,“ and that it is not the 
form, the construction, the rig, the equipment, 
or the means of propulsion that makes a 
“ship,” but the purpose and business of the 
craft as an instrument of naval transporta- 
tion. In its specific sense the term “ship” 
applies to sailing vessels having three masts, 
with crossyards on each mast fitted to carry 
square sails on each, in addition to a number 
of fore and aft sails. In the specific sense no 
bark, brig, brigantine, schooner, or sloop is a 
ship. As used in Prize Act 1864 (13 Stat. p. 
306, c. 174) § 10, entitling the commander of 
a single ship to one-tenth of the prize money, 
and specifying the rate of distribution to the 
others, the word “ship” is synonymous with 
“vessel.” Swan v. United States (U. S.) 19 
Ct. Cl. 51, 62. 


SHIP (Verb). 


Under a lease of a stone quarry, by which 
the lessees agreed to pay a specified rate for 
stones shipped by them, the lessors cannot 
recover for stones quarried by the lessees and 
ready for shipment, but not actually shipped. 
Crawford v. Oman & Stewart Stone Co., 12 
S. E. 929, 930, 34 S. C. 90, 12 L. R. A. 375. 


“Shipped,” as used in Rev. St. art. 4535, 
requiring that the freight received by a con- 
necting carrier shall be shipped in the order 
in which it is received, indicates carriage of 
the freight to or in the direction of its destina- 
tion, and not a transfer from one railroad to 
another at the same station by a railroad 
which does not constitute a part of the road. 
Gulf & I. Ry. Co. v. Texas & N. O. Ry. Co., 
56 S. W. 328, 329, 93 Tex. 482. 


“Ship,” as used in a complaint against a 
railroad company, declaring that the company 
agreed to receive and ship said cattle, and 
that the cattle were delivered according to 
the terms of the understanding, and that the 
company, after the cattle had been placed in 
its yards, “refused to ship said cattle,” is not 
appropriately used, but in connection with the 
context is equivalent of “to receive and car- 
ry.” Louisville, N. A. & C. Ry. Co. v. God- 
man, 4 N. E. 163, 165, 104 Ind. 490. 


As to put on board. 


A contract “to ship” by a certain vessel 
for a particular voyage ordinarily means sim- 
ply to put on board, and the terms of such 
a contract are satisfied when that act is per- 
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formed, and not broken because from stress 
of weather or other unavoidable cause part 
of the goods are transferred while at sea to 
another vessel. Harrison v. Fortlage, 16 Sup. 
Ct. 488, 490, 161 U. S. 57, 40 L. Ed. 616. 


In common maritime and mercantile 
usage, “shipped” means placed on board of a 
vessel for the purchaser or consignee, to be 
transported at his risk. Fisber v. Minot, 76 
Mass. (10 Gray) 260, 262. 


The words “shipped” and “shipment” are 
now used, indifferently, to express the idea 
of goods delivered to carriers for the purpose 
of being transported from one place to an- 
other over land as well as water, and imply, 
with respect to carriage by land, a completed 
act, irrespective of the time or mode of trans- 
portation. Caulkins v. Hellman, 47 N. T. 
449, 452, 7 Am. Rep. 461; Fisher v. Minot, 76 
Mass. (10 Gray) 260; Schmertz v. Dwyer, 53 
Pa. (3 P. F. Smith) 335. 


The same signification. has been given to 
them by lexicograpbers. Thus Webster de- 
fines shipment to mean “the act of putting 
anything on board of a sbip or other vessel“; 
Worcester, “the act of shipping or putting on 
board a ship.” Abbott's, Bouvier’s, and Ra- 
palje & Lawrence’s Law Dictionaries each 
give substantially the same definitions. Ina 
leading case in England, that of Bowes v. 
Shand, L. R. 2 App. Cas. 455, the court were 
unanimously of the opinion that the word 
“shipped,” according to its natural and ordi- 
nary signification, as well as its meaning in 
the mercantile community, was the putting of 
the goods on board the vessel and taking a 
bill of lading therefor; and it was there held 
that rice put on board in February was not 
“shipped” in March or April, although the 
vessel did not in fact sail until March. A 
contract for the sale of goods calling for a 
“shipment” within 30 days by steam or sall 
does not require a clearance of the vessel 
within tbat time, but there was a compliance 
if within that time the goods were put on 
board a vessel which the sellers had good rea- 
son to believe would sail for the intended port 
within a reasonable time after “shipment.” 
Ledon v. Havemeyer, 24 N. E. 297, 299, 121 
N. Y. 179, 8 L. R. A. 245. 


Act Dec. 22, 1839 (Cobb's Dig. 38), fixed 
rates for the wharfage of vessels, for the 
landing of produce and goods, and for the 
shipping of the same, giving to the owners 
or occupiers of such wharves the right to 
charge certain fixed rates. Under the port 
regulations of Savannah, two vessels were 
allowed to lie abreast at a wharf, and, for 
the sake of convenience in transshipment, 
the cargo was not actually landed upon the 
wharf and then reshipped to the second ves- 
sel, but was carried directly from one to the 
other, it being the unvarying interpretation 
that such transshipment included both land- 
ing and shipping: and it was held that the 
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wharf owners would have the right to charge 
the rates allowed for landing and shipping, 
in the absence of any contract to the con- 
trary. The word “landing,” as used among 
the shippers and wharfingers of the port, 
means taking the cargo out of a vessel, and 
the word “shipping,” putting the cargo into 
a vessel, either with or without the interven- 
tion of the wharf; and where a cargo is 
transferred from one vessel to another, both 
lying abreast at the same wharf, there is 
both a landing and a shipping. Robertson v. 
Wilder, 69 Ga. 340, 345. 


Act 1807 fixes the rates of wharfage in 
the city of Charleston: For landing every 
bale or case of cotton, 4 cents per bale or 
case; for shipping every bale or case of cot- 
ton, 4 cents per bale or case.” Held, that the 
words “landing” and “shipping,” as used in 
the statute, should be construed to mean 
that the wharf owner is entitled to 4 cents 
per bale only for receiving the cotton from 
drays, railroad cars, and other vehicles and 
loading it on vessels. “Landing” means tak- 
ing the cotton from the ship and putting it 
on the land, and “shipping” means putting 
the cotton on board of a ship to be trans- 
ported; the two operations being the exact 
opposite of each other. Landing“ should 
not be construed to be a part of “shipping,” 
so as to entitle a wharf owner to 4 cents 
per bale for receiving cotton from vehicles, 
etc., and 4 cents additional for loading it on 
the ship, since such construction would make 
the charge for shipping 8 cents per bale, in- 
stead of 4, as the act declares. The land- 
ing“ and “shipping” meant by the statute 
are two separate and distinct things, and 
not different parts of the same transaction 
of shipping, and the act was intended to fix 
the charge in case of possible Importation, 
as well as in case of exportation. Lesesne 
v. Young, 12 S. E. 414, 417, 33 S. C. 543. 


SHIP BROKERS. 


Ship brokers are brokers who negotiate 
the purchase and sale of ships and the busi- 
ness of freighting ships. City of Little Rock 
v. Barton, 33 Ark. 436, 444. 


SHIP CARPENTER OR BUILDER. 


The term “ship carpenter’ or “ship 
builder“ properly designates builders and re- 
pairers of vessels, rather than the term 
“manufacturers,” and therefore they are not 
within the meaning of Laws 1880, c. 542, § 
3, exempting manufacturing corporations 
from certain taxes. People v. New York 
Floating Dry Dock Co. (N. T.) 68 How. Prac. 
451, 453. f 


SHIP CHANNEL. 


A ship channel is the channel in which 
the water is deep enough for vessels of 
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large size, usually designated in harbors by 
buoys. The Oliver (U. 8.) 22 Fed. 848, 849. 


SHIP OF THE UNITED STATES. 


These words now have a technical mean- 
ing, for the ship registry act (Acts 1792, c. 
45; 1 Stat. 287, c. 1) declares that no ships 
‘except those which are registered according 
to that act shall be denominated and deeded 
“ships or vessels of the United States,” en- 
titled to the benefits and privileges appertain- 
ing to such ships; and the act further pre 
scribes that no ships or vessels, except those 
wholly belonging to citizens, shall be regis- 
tered. United States v. Howard (U. 8.) 26 
Fed. Cas. 388, 389. 


SHIP OF WAR. 


“Ship of war,” as used in Act March 2, 
1879, § 31, providing that it shall not be 
necessary “for the master or person having 
command of any ship or vessel of war” to 
make certain reports and entries, is a generic 
term, including both national ships and pri- 
vate armed ships. Wilson v. United States 
(U. 8.) 30 Fed. Cas. 239, 242. 


The term “ship or vessel of war“ in- 
cludes her armament, search lights, stores, 
and in fact everything attached to or on 
board of the ship in aid of her operations. 
United States v. Dewey, 23 Sup. Ct. 415, 421, 
188 U. 8. 254, 47 L. Ed. 463. 


The phrase “ship or vessel of war be 
longing to an enemy,” as employed in U. 8. 
Comp. St. 1901, p. 3134, relating to bounty, 
covers armament, outfit, and appurtenances, 
including provisions, money to pay the crew 
or for necessary expenditures, and every- 
thing necessary to be used for the purposes 
of the vessel and as a vessel of war. United 
States v. Taylor, 23 Sup. Ot. 412, 414, 188 
U. S. 283, 47 L. Ed. 477. 


SHIP RECEIPT. 


“A ship receipt is the written acknowl- 
edgment of the mate, receiving a cargo, ac 
knowledging the receipt of the goods on 
board, describing them by the marks on them 
or the boxes.” People v. Bradley (N. Y.) 4 
Parker, Cr. R. 245, 247, 1 Buff. Super. Ct. 
576, 579. 


SHIP TIMBER. 


Among those who deal in the article, 
the phrase “ship timber“ has undoubtedly a 
somewhat definite meaning, as much so as 
«merchantable boards,” or “cordwood,” and 
the like, and the declarations of the pur- 
chaser, at the time of discussing the bargain, 
as to the uses to which he intends to put the 
articles, cannot be competent to change or 
vary the signification of the terms finally 


SHIPMENT FROM GLASGOW 


used in the contract. The meaning of words 
and terms used in making a contract or 
agreement must, in the absence of fraud, be 
determined by their known or proved sig- 
nification, and not by the statements of the 
parties or conversations they may have at 
the time the contract is made. Pillsbury 
v. Locke, 33 N. H. 96, 102, 66 Am. Dec. 711. 


SHIPMENT. 
See “Spring Shipment.” 


„Shipment,“ in reference to goods, means 
a delivery on board a vessel. Fisher v. Mi- 
not, 76 Mass. (10 Gray) 260, 262. 


Shipment is the act of dispatching or 
shipping, especially the putting of goods or 
passengers on board for transportation by 
land or water, and hence, as used in a con- 
tract providing that shipments are to be 
made on a certain day, means merely the 
dellvery of the goods to the transportation 
company, and not that the goods were to 
be transported at such date. Clark v. Lind- 
say, 47 Pac. 102, 103; 19 Mont. 1, 61 Am. 
St. Rep. 479; Ledon v. Havemeyer, 24 N. 
E. 297, 121 N. T. 179: Caulkins v. Hellman, 
47 N. T. 449, 452, 7 Am. Rep. 461: Fisher v. 
Minot, 76 Mass. (10 Gray) 260; Schmertz v. 
Dwyer, 53 Pa. 335. 


The term “shipment,” in a municipal 
ordinance providing for the inspection of 
flour manufactured within the town or 
brought to the same for sale, shipment, or 
exportation, imports a shipment of flour in 
some form which has become identified with 
the interests of the city. It does not apply 
to flour which is merely in transit through 
the city. Corporation of Georgetown v. 
Davidson (U. S.) 1 Mackey, 278, 284, 


SHIPMENT FROM GLASGOW. 


In the contract of sale of certain iron, 
“shipment from Glasgow as soon as possible, 
delivery and sale subject to ocean risks,” the 
condition that the shipment was to be from 
Glasgow was a material part of the contract, 
which was not complied with by shipment 
from Leith, and the purchaser was not bound 
to accept the iron when shipped from the 
latter place. In commenting on this contract 
the court said: “The court has neither the 
means nor the right to determine why the 
parties in their contract specified shipment 
from Glasgow, instead of using the more 
general phrase ‘shipment from Scotland,’ 
or merely ‘shipment,’ without meaning any 
place, but is bound to give effect to the terms 
which the parties have chosen for them- 
selves. The term ‘shipment from Glasgow’ 
defines an act to be done by the sellers at 
the outset, and a condition precedent to any 
lability of the buyer. The sellers do not 
undertake to obtain a shipment, nor doc the 
buyer agree to accept shipment from any 


SHIPPING BUSINESS 


other port. The buyer takes the risk of de- 
lay in shipment from Glasgow, or a delay 
or disability in procuring the voyage from 
Glasgow to New Orleans; but he does not 
take the risk of delay or of sea perils which 
may be obtained from the course of the dif- 
ferent voyage from Leith to the same des- 
tination.” Filley v. Pope, 6 Sup. Ct. 19, 21, 
115 U. S. 213, 29 L. Ed. 372. 


SHIPPING BUSINESS. 


The term “shipping business” in its 
broadest extent may mean any and every 
kind of business relating to ships, and may 
Include shipbuilding. DeWolf v. Crandall (N. 
Y.) 1 Sweeny, 556, 566. 


SHIPPING ORDER. 


“Shipping order,” within the meaning of 
a mining lease requiring the lessee to pay a 
royalty of one-tenth the product of the mine 
at the mine or shaft in shipping order, was 
held to mean that the ore should be reason- 
ably free from earth, stones, or gravel, and 
such other impurities as could be readily 
found and removed. Nunnelly v. Warner 
Iron Co., 29 S. W. 124, 127, 94 Tenn. 282. 


SHIPPING PRICE. 


“Shipping price,” as used in an agree- 
ment for the purchase of nuts at the then 
“shipping price“ at a certain port, is not 
equivalent to “reasonable price.” A con- 
tract to furnish a cargo at a reasonable price 
means such a price as the jury, upon trial 
of the case, shall under all the circumstances 
decide to be reasonable. This price may or 
may not agree with the current price of the 
commodity at the port of shipment at the 
precise time when such shipment is made. 
The current price of the day may be highly 
unreasonable from accidental circumstances, 
as on account of the commodity having been 
purposely kept back by the vendor himself, 
or with reference to the price at other ports 
in the vicinity, or from various other causes.” 
Acebal v. Levy, 10 Bing. 376, 383. 


SHIP’S BILL. 


A “ship’s bill“ is a bill of lading re- 
tained by a ship, designed only for informa- 
tion and convenience, and not for evidence 
as between the parties of what constituted 
their ngreement. The Thames, 81 U. S. (14 
Wall.) 98, 105, 20 L. Ed. 804. 


SHIP’S COMPANY. 


See, also, Crew.“ 


The term “ship's company” embraces all 
the officers, as well as the common seamen. 
United States v. Winn (U. S.) 28 Fed. Cas. 
733, 785. 
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SHIP'S HUSBAND 


“A mere passenger, from the time of the 
Laws of Oleron down to the present day, has 
not been considered one of the crew or ship's 
company; the latter being the mariners, and 
having a voice in times of peril in consulta- 
tion, and being under obligation for services 
and exposure, and obedience.” Therefore the 
terms in a statute making criminal certain 
acts on the part of a member of the crew, 
or ship's company, does not apply to a pas- 
senger. United States v. Libby (U. S.) 26 
Fed. Cas. 928, 931. 


SHIP’S HUSBAND. 


A “ship’s husband” is an agent of the 
owner of the ship, and in almost every port 
visited by a ship may be found some agent 
to attend to ber affairs. Webster v. The 
Andes, 18 Ohio, 187, 213, 214. 


“Ship’s husbands are defined to be a 
class of agents whose chief employment it is, 
among other things, to purchase ship's stores 
for her voyage, and to make disbursements 
for the ship's use, and to make out an ac- 
count of these transactions for their emplox- 
ers, the owners of the ship, to whom they 
are, as it were, stewards at land, as the offi- 
cer bearing that name is on board the ship 
when at sea.” Muldon v. Whitlock (N. Y.) 
1 Cow. 290, 307, 13 Am. Dec. 533 (quoting 
Livermore, Ag. 72). 


“This expressive maritime phrase, as 
Story calls it, of ‘ship's husband,’ is used only 
to designate the person who in the home 
port, where the vessel belongs, does what the 
owner would otherwise do—obtains a cargo 
for her and attends to everything essential to 
the due prosecution of the voyage for which 
the cargo has been obtained. According to 
Beawes he collects the freight, both at home 
and abroad, pays all the ship’s disburse- 
ments, and makes out an account of all 
these transactions for his employers, the 
owners of the ship.” Gillespie v. Winberg 
(N. Y.) 4 Daly, 318, 322 (quoting Beawes' 
Lex Merc. p. 47). N 


„The ship's husband,“ says Chancellor 
Kent, may either be one of the part own- 
ers, or a stranger, and he is sometimes mere- 
ly an agent for conducting the necessary 
measures on the return of the ship to port. 
But he may have a more general agency for 
conducting the affairs of the vessel in place 
of the owners, and his contracts in the prop- 
er line of a ship’s husband’s duty will bind 
the joint owners. His duty is generally to 
see to the proper outfit of the vessel as to 
equipment, provisions, and crew, and the 
regular documental papers, and, though he 
has the powers incidental and necessary to 
the trust, it is held that he has no authority 
to insure or borrow money for the owners, 
or to bind them to the expenses of lawsuits.” 
In distributing the authority generally pos- 


SHIP'S HUSBAND 


sessed by ship’s husbands, Judge Story says: 
“He is understood to be the general agent of 
the owner in regard to all the affairs of the 
ship in the home port, and as such is in- 
trusted to direct all proper repairs and equip- 
ments and outfits for the ship, to hire the 
officers and crew, to enter into contracts for 
the freight or charter of the ship, if that is 
her usual employment, and to do all other 
acts necessary and proper, and dispatch her 
for and on her intended voyage.” Mitchell 
v. Chambers, 5 N. W. 57, 65, 43 Mich. 150, 
38 Am. Rep. 167 (quoting 3 Kent, Comm. 157; 
Story, Ag. § 35). l 


A ship’s husband may be appointed by a 
written instrument or orally, or his ap- 
pointment may be inferred from his exer- 
cising the duties of his office with the knowl- 
edge and consent of the owners. His du- 
ties are determined by usage, and are, in 
general, to provide for the complete sea- 
worthiness of the ship and see that she has 
on board all necessary and proper papers, 
to make contracts for freight and to collect 
the freight, to enter up the proper charter 
party, direct all repairs, appoint the of- 
ficers and mariners, and see that the vessel 
is furnished with provisions and stores, and 
generally to conduct all affairs and arrange- 
ments for the due employment of the ship 
in commerce and navigation; and for all 
these purposes he is the agent of the owners 
and can bind them by his contracts. Mc- 
Cready v. Thorn, 51 N. T. 454, 457 (citing 
Story, Partn. § 418). 


SHIP’S OFFICER. 


The federal statute, decls ring that every 
master and commander of any vessel be- 
longing in whole or in part to any citizen of 
the United States, who, without justifiable 
cause, forces an officer or mariner of such 
vessel on shore in order to leave him behind 
in any foreign port, or refuses to bring 
home again all such officers and mariners of 
such vessel whom he carried with him, shall 
be punished, etc., applies to all persons, 
other than the captain, employed under ship- 
ping articles on the vessel in any capacity. 
In re Ab Tie (U. S.) 13 Fed. 291, 293. 


Rev. St. § 5347, providing that every 
master or other officer of any American ves- 
sel, who beats, wounds, etc., shall be pun- 
ished, should be construed to include a cap- 
tain of the watch, who is a kind of foreman 
or overseer, who, under the supervision of 
the mate, has charge of one of the two 
watches into which the crew is divided for 
the convenience of work. The primary sig- 
nification of the word “officer” will include 
the captain of the watch. One of the earliest 
definitions of the word “officium” is “that 
function by virtue whereof a man hath some 
employment in the affairs of another, as of 
the king or another person.” Again, it is 
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SHIPWRECK 


said that “the word ‘officium’ principally im- 
plies a duty, and in the next place the charge 
of sach duty, and that it is a rule that, 
where a man hath to do with another's af- 
fairs against his will and without his leave, 
that this is an office, and he who is in it is 
an officer.“ Any one who by authority exer- 
cises the function of control over the gc- 
tions of the crew or any part of it, by giving 
direction to their work, is an officer. United 
States v. Trice (U. S.) 30 Fed. 490, 491. 


SHT 's STORES. 


See Stores.“ 


SHIP’S SUPPLIES. 
See “Supplies.” 


SHIP’S TACKLE, APPAREL, AND FUR- 
NITURE. 


“Ship’s tackle, apparel, and furniture,” 
as contained in an insurance policy on the 
ship’s tackle, apparel, and furniture of a 
ship employed in the Greenland trade, does 
not include fishing tackle used on such trip. 
Hoskins v. Pickersgill, 3 Doug. 222. 


Within the rule that, in sufts in rem 
against a ship, her “tackle, sails, apparel, 
furniture, and boats,” if in the possession 
of a third person, may be ordered to be turn- 
ed over to the marshal, the enumeration 
quoted includes everything belonging to the 
vessel as a “navigating ship.” The Witch 
Queen (U. S.) 30 Fed. Cas. 396, 397. 


Special apparatus or appliances on board 
of a vessel engaged in a particular business, 
which are indispensable to the proper prose- 
cution thereof, and not constituting in any 
sense a portion of the cargo, are a part of 
the ship’s “tackle, apparel, and furniture,” 
and liable as such for seamen’s wages and 
supplies. The Edwin Post (U. S.) 11 Fed. 
602, 606. 


As used in the custom of the port of 
New Orleans, that before a ship is called 
upon to take cotton on board it must be 
brought within the reach of a ship’s tackle, 
it was held that the expression “ship's 
tackle” means where the ship ropes can get 
onto it, so that the ship's winches can pull 
the cotton in. Texas & P. R. Co. v. Cal- 
lender, 22 Sup. Ct. 257, 260, 183 U. S. 632, 
46 L. Ed. 362. 


SHIPWRECK. 


“Shipwreck” is a matter of revenue. In 
a legal wreck, the goods must come on shore, 
Respublica v. LeCaze (Pa.) 1 Yeates, 55, 68 
(citing 1 Bl. Comm. 290). 


SHIPWRECKED GOODS 


SHIPWRECKED GOODS. 
The words “shipwrecked goods,” in their 


6492 


SHOOT 


SHODDY. 


“Shoddy” is the refuse thrown off in 


ordinary legal meaning, are confined to goods the shearing or finishing of woolen cloths. 


cast on shore, and cannot be extended to Lenning v. Maxwell (U. S.) 15 Fed. Cas. 312, 


boats or other property afloat, not appear- 


ing to have ever been cast ashore, or thrown 
overboard, or lost from a vessel in distress. 
Chase v. Corcoran, 106 Mass. 286, 288. 


SHIPYARD. 


“Shipyard,” as used in a fire insurance 
policy on the stock in a shipyard, embraces 
the ground adjoining the inclosure, so far 
as it is used for keeping the stock of ship 
timber there provided for use. It is not lim- 
ited to a yard bounded by lines exactly de- 
fined and limited by streets or other lineal 
landmarks. 
4 N. Y. Super. Ot. (2 Sandf.) 497, 505. 


SHIRRED. 


“I looked through all the French and 


English dictionaries for the word ‘shirred.’ | 
I could not find it. The nearest word in the 


dictionary of the Scotch language which re- 
sembler it is ‘shirp,’ which means to shrivel 
or shrink up. Probably, when the word 
crossed the Tweed and came south, they 
dropped the p' and called it ‘shir.”” Day v. 
Stellman (U. S.) 7 Fed. Cas. 262, 265. 


SHOCK. 


A “shock’ is a sudden agitation of body 
or mind. It may affect the body or mind. 
Haile’s Curator v. Texas & P. R. Co. (U. 8.) 
60 Fed. 557, 559, 9 C. C. A. 134, 23 L. R. A. 
774. 


„Shock“ is defined by Charles L. Dana, 
M. D., as a sudden depresslon of the vital 
functions, especially to the circulation, due 
to the nervous exhaustion following an in- 
jury or a sudden violent emotion, resulting 
either in immediate death or in prolonged 
prostration, and is spoken of as being either 
corporeal or psychical, relating, respectively, 
to the vital powers and the emotions of the 
mind. Maynard v. Oregon R. Co., 72 Pac. 
590, 593 43 Or. 63. 


SHOCK OF WHEAT. 


In common parlance the terms “shock of 
wheat” and “stack of wheat“ have a to- 
tally distinct and different signification. 
“Shock” is the term applied to the small 
collection and arrangement of a few sheaves 
together in the field, in such manner as to 
protect them against the weather for a few 
days, until the farmer has time to gather 
them into his barn or place them in the 
large, conical pile called a “stack.” Denbow 
v. State, 18 Ohio, 11, 12 


Webb v. National Fire Ins. Co., 


313. 


SHOES. 
Pair of shoes, see “Pair.” 


Const. art. 207, exempting from taxation 
capital employed in the manufacture of 
leather and “shoes,” does not include capital 
employed in the manufacture of shoe uppers 
from purchased leather. “A shoe is ordi- 
narily composed of uppers, soles, and heels, 
sewed or otherwise joined together in such 
manner as to constitute an article or apparel 
for the feet. A shoe upper is no more a 
shoe than is a shoe sole or shoe heel.” Ricks 
v. Board of Assessors, 10 South, 202, 43 La. 
Ann, 1075. 


The word “shoes,” in an indictment 
charging the embezzlement of so many pairs 
vf shoes, must be taken to mean shoes for 
the feet of human beings, and the description 


| of the embezzled property is sufficient. Com- 
monwealth v. Shaw, 14 N. E. 159, 161, 145 
Mass. 349. 


SHOOK. 


A “shook” is defined in Webster's Dic- 
tionary as: (a) A set of staves sufficient in 
number for one hogshead, cask, barrel, and 
the like, trimmed and ready to be put togeth- 
er; (b) a set of boards for a sugar box.” 
As used in Tariff Act 1890, par. 493, it cov- 
ers a set of boards for a box for lemons or 
oranges. United States v. Dominici (U. 8.) 
78 Fed. 334, 335, 24 C. OC. A. 116. 


Sbooks are boxes knocked down. They 
are pieces of wood which are cut and sawed 
into sizes and shapes by machinery to take 
in bundles either for shipment or manufac- 
ture into boxes. They are “articles of wood,” 
within the meaning of Const. art. 207, ex- 
empting from taxation capital, machinery, 
and other property employed in the manufac- 
ture of articles of wood. Washburn v. City 
of New Orleans, 9 South. 37, 39, 43 La. Ann. 
226. 


SHOOT. 


Shooting as accidental means of death, 
see “Accident—Accidental.” 


The words “shooting a person” mean 
that the person was hit by the substance 
with which the gun or pistol was loaded. 
Voght v. State, 43 N. E. 1049, 1051, 145 Ind. 
12 (citing Jarrell v. State, 58 Ind. 293). 


The word “shoot” is frequently—perhaps 
usually—employed in the sense of “kill.” 


SHOOT 


Winn v. State, 52 N. W. 775, 778, 82 Wis. 
571. 


An indictment charging that the defend- 
ant “feloniously, willfully, and with malice 
aforethought did shoot said H.“ is sufficient, 
‘under Rev. Code 1855, p. 565, the words of 
which statute are shoot at,” inasmuch as 
the averment that defendant did shoot nec- 
essarily implied that he shot at. State v. 
Vaughn, 26 Mo. 29, 30. 


To shoot with a loaded firearm is neces- 
sarily to wound, so that an indictment alleg- 
ing that defendant did shoot a loaded fire- 
arm, etc., is sufficient under a statute making 
it an offense to wound another. State v. 
. Hammerli, 58 Pac. 559, 560, 60 Kan. 860. 


SHOP. 


See “Bucket Shop”: Butcher Shop“; 
“Drinking Shop”; “Junk Shop”; Liq- 


uor Shop”; “Machine Shop”; ‘Rail- 
road Shop”; “Union Shop”; Work- 
shop.” 


Webster defines the word “shop” as fol- 
lows: (1) A building in which goods, wares, 
drugs, etc., are sold at retail; (2) a building 
in which mechanics work, and where they 
keep their manufactures for sale.” State v. 
O’Connell, 26 Ind. 266, 267; Salomon v. Pio- 
neer Co-operative Co., 21 Fla. 874, 384, 58 
Am. Rep. 667. 


Worcester defines a shop as a place, 
building, or room in which things are sold; 
a store. Salomon v. Pioneer Co-operative 
Co., 21 Fla. 374, 384, 58 Am. Rep. 667. 


A shop is a building or a room or suite 
of rooms appropriated to the sale of wares 
at retail. State v. Sprague, 50 S. W. 901, 903, 
149 Mo. 409. 


A shop is a place where goods are sold 
by retail, and, in this country, shops for the 
sale of goods are frequently called stores.“ 
Commonwealth v. Annis, 81 Mass. (15 Gray) 
197, 199. 


Commonly the word “shop” means a 
building inside of which a mechanic carries 
on his work. Chicago, R. I. & P. R. Co. v. 
Denver & G. R. Co. (U. 8.) 45 Fed. 304, 314. 


“Shop,” as used in Code, 5 985, par. 6, 
providing that whoever shall set fire to any 
church, office, shop, etc., shall be guilty of 
arson, means a house or building in which 
small quantities of goods, wares, or drugs, 
and the like, are sold, or in which mechan- 
ics labor, and sometimes keep their manu- 
factures for sale. A charge that defendant 
set fire to a certain house used as a shop suff- 
ciently charges that he set fire to a shop, 
since a house used for the purpose of a shop 
is a shop while so used. State v. Morgan, 3 
S. E. 927, 928, 98 N. O. 641. 
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The word “shop,” in 2 Hill's Code, p. 
662, § 46, which defines burglary as an un- 
lawful entry with intent to commit a felony 
of an office, shop, store, warehouse, malt- 
house, stillhouse, mill, factory, bank, church, 
schoolhouse, railroad car, barn, stable, ship, 
steamboat, and watercraft, or any building 
in which goods, merchandise, or valuable 
things are kept for use, sale, or deposit, 
means any shop, without regard whether any 
valuable things are kept therein or not, as 
the latter clause of the statute only refers 
to buildings not specifically designated. 
State v. Sufferin, 32 Pac. 1021, 6 Wash. 107. 

Banking house. } } P 

A banking house is a “sho within the 
meaning of the statute which makes it a 
crime to break and enter in the nighttime the 
store, shop, or warehouse of another, where- 
in goods, wares, or merchandise are deposit- 
ed, with intent to commit theft or any 
crime. Wilson v. State, 24 Conn. 57, 70. 


Cabin of vessel. 


The cabin of a vessel is not a “shop,” 
within the meaning of the statute relative 
to burglary. Rex v. Humphrey (Conn.) 1 
Root, 63. 


The cabin of a vessel is a “shop,” witb- 
in the meaning of the statute punishing the 
burglary of a shop. State v. Carrier (Conn.) 
5 Day, 131, 132. 


Inclosed park. 


“Shop,” as used in Gen. St. tit. 52, § 4, 
making it criminal to keep open on Sunday 
any shop, house, etc., in which liquor is re- 
puted to be sold, does not include an inclos- 
ed park where such liquors are sold. State 
v. Barr, 39 Conn. 40, 44 


As house. 
See House.“ 


Loan office. 


“Shop,” as used in Gen. St. c. 11, $ 12, 
providing that all goods, wares, merchandise, 
and other stock in trade shall be taxed in 
those places where the owners hire or oc- 
cupy manufactories, stores, shops, or wharves 
in its popular as well as legal meaning, is not 
confined to a workshop. It is a word of vari- 
ous significance, and “store” and ‘‘workshop” 
are both included in it, and do not exhaust 
its meaning. It includes any building or 
room used for carrying on any trade or busi- 
ness adapted to be carried on in a building 
or room and employing a stock in trade. The 
place of business of a foreign corporation, 
where it has persona? property consisting of 
office furniture and fixtures, and where it 
keeps personal property pledged to it as col- 
lateral security for money lent it, which it 
sells when not redeemed, is a shop. Boston 


SHOP 
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SHOP STEWARD 


Loan Co. v. City of Boston, 137 Mass. 332,;a “store” when we use the word “shop.” 


333. 
Millhouse. 


Act Feb. 12, 1894, making it a crime to 
break and enter any oftice, shop, storehouse, 
Warehouse, or banking house with intent to 
commit larceny, does not include a millhouse, 
and an indictment charging the breaking and 
entering of a millhouse with intent to com- 
mit larceny was insufficient. Cool v. Com- 
monwealth, 26 S. E. 411, 412, 94 Va. 799. 


As public house or place. 
Se A ublic House”; “Public Place.” 


Stall Wisinguished. 


“Shop” $ an English word meaning the 
building itself, as distinguished from a place 
of sale which is open like a stall. Richards 
v. Washington Fire & Marine Ins. Co., 27 N. 
W. 586, 588, 60 Mich. 420. 


Store synonymous. 


“Shop” ordinarily means a place in 
which a mechanic pursues his trade, as a 
carpenter shop, blacksmith shop, or shoe- 
maker's shop. It is not the legal equivalent 
of “store,” as used in a statute making it an 
offense to keep a store open on Sunday. 
Sparrenberger v. State, 53 Ala. 481, 483, 25 
Am. Rep. 643. 


The words “store” and “shop” may be 
used interchangeably, so that a butcher shop 
is a “store,” within the meaning of a stat- 
ute prohibiting the keeping open of a store 
on Sunday. Petty v. State, 22 S. W. 654, 655, 
58 Ark. 1. 


Webster defines a shop to be a building 
in which goods, wares, drugs, etc., are sold 
by retail, and states that in the United States 
shops for the sale of goods of any kind, by 
wholesale or retail, are often called “stores.” 
‘Indeed, in common parlance, in speaking of 
going to places known by no other name than 
“stores” to purchase goods, we speak of go- 
ing a shopping.” So, an indictment for 
breaking and entering a store is good under 
a statute against breaking and entering a 
shop. State v. Smith, 5 La. Ann. 340, 341. 


The building in which goods are kept 
and used for sale is a “shop,” according to 
the definition of that word by lexicographers 
generally; and proof that the goods were 
stolen from a store is sufficient. Common- 
wealth v. Riggs, 80 Mass. (14 Gray) 376, 378, 
77 Am. Dec. 333. 


Though in conversation we speak of a 
“store” as a place where goods are exposed 
for sale, thus giving it the same meaning as 
“shop,” still we recognize a difference be- 
tween the meanings of these two words. 
Thus, we do not call a place where any me- 
chanie art is carried on a “store,” but give it 
the nume of “shop.” Nor do we always mean 


The two words not being synonymous in or 
dinary use, there is no reason to believe that 
they are used synonymously in a statute pro- 
viding a punishment for breaking and enter- 
ing any shop, store, etc.; and hence an in- 
dictment charging the breaking and entering 
of a “store,” and stealing from the “shop” 
aforesaid, does not charge a theft from the 
place entered. State v. Canney, 19 N. H. 
135, 137. 


Storehouse synonymous. 


A “shop” is a building in which goods 
are offered openly for sale, and ‘‘storehouse’”’ 
is often used synonymously with it. State 
v. Sandy, 25 N. C. 570, 573. 


Workshop. 


“Shop” has been defined as a building in 
which goods, wares, or merchandise are sold 
at retail, or in which mechanics labor, and 
sometimes keep their manufactures for sale. 
In England the word “shop” is understood to 
be a structure or room in which goods are 
kept and sold at retail. In this country, how- 
ever, such a building is usually called a 
“store,” and universally so in the Western 
and Pacific coast states, where a shop is un- 
derstood to be a building in which an artisan 
carries on his business, or laborers, work- 
men, or mechanics, by the use of tools or ma- 
chinery, manufacture, alter, or repair articles 
of trade. The sale of goods so manufactur- 
ed is not necessarily an ingredient in deter- 
mining what constitutes a shop. In Massa- 
chusetts the words store“ and “shop” are 
held to be synonymous. Commonwealth v. 
Riggs, 80 Mass. (14 Gray) 376, 77 Am. Dec. 
333. But in New Hampshire a different con- 
clusion has been reached. State v. Canney, 
19 N. H. 135. And hence, as used in Hill's 
Ann. Laws Or. § 1764, providing that if any 
person shall commit the crime of larceny in 
any dwelling house, store, “shop” or ware- 
house, such person shall be punished, etc., 
will be held to include a shop where a work- 
man pursues his business, and keeps his 
tools or the products of his labor therein, 
notwithstanding such articles of trade may 
not be offered for sale or sold on the prem- 
ises. State v. Hanlon, 48 Pac. 353, 354, 32 
Or. 95. 


“Shop,” as used in 7 & 8 Geo. IV, c. 29. $ 
15, and 1 Vict. 90, providing a penalty for the 
breaking into of any “dwelling, shop, ware- 
house, or counting house,“ applies to a place 
for the sale of goods, and not a mere work- 
shop. Regina v. Sanders, 9 Car. & P. 79. 


SHOP STEWARD. 


A “shop steward” is an officer of a labor 
union, whose duty is to keep a record of all 
nonunion men on works where he is employ- 
ed, and present their names at the branch 
meeting. It is also his duty to notify every 


SHOPKEEPER 


nonunion man to report at such meeting and include the ‘shore.’ ” 


take the obligation of the organization. State 
v. Dyer, 32 Atl. 814, 819, 67 Vt. 690. 


SHOPKEEPER. 


A “shop keeper” differs from a merchant 
in that he is a small dealer. Sparrenberger v. 
State, 53 Ala. 481, 484, 25 Am. Rep. 643. 


SHOPS AND FACTORIES. 


As used in certain sections of the Re- 
vised Statutes, providing for inspectors of 
shops and factories, the term “sbops and fac- 
tories” includes the following: Manufactur- 
ing, mechanical, electrical mercantile, art, 
laundering establishments, printing, telegraph 
and telephone offices, railroad depots, hotels, 
memorial buildings, tenement and apartment 
houses. Bates’ Ann. St. Ohio 1904, § 4238-Kk. 


SHORE. 


See On Shore“; “Seashore.” 


The shore of the sea is the part of it 
covered by water, whether in winter or sum- 
mer. Sullivan v. Richardson, 14 South. 692, 
708, 33 Fla. 1. 


As bank of nontidal river. 


The term “shore” is inapplicable to a 
nontidal river. The word strictly means that 
space which is alternately covered and ex- 
posed by the flow and ebb of the tide, the 
space between ordinary high and low water 
mark. The shore is the ground between the 
ordinary bigh and low water marks—the 
fiats—and a well-defined monument. Mont- 
gomery v. Reed, 69 Me. 510. A fresh-water 
river has banks instead of shores, but the 
word is sometimes used with reference to a 
nontidal river synonymously with bank.“ 
Morrison v. First Nat. Bank of Skowhegan, 
83 Atl. 782, 783, 88 Me. 155. 


In Starr v. Child (N. T.) 20 Wend. 149, it 
was held that “shore” and bank,“ as applied 
to fresh-water rivers, were equivalent terms, 
though the term “shore” in its strict sense 
belongs to the ocean. Bradford v. Cressey, 
45 Me. 9, 12. 


Beach synonymous. 


The word “shore” must be deemed to 
designate land washed by the sea and its 
waves, and to be synonymous with “beach.” 
Littlefield v. Littlefield, 28 Me. (15 Shep.) 180. 


The word “beach” is deemed the equiva- 
lent of the word “shore.” Storer v. Free- 
man, 6 Mass. 435, 4 Am. Dec. 155. In the 
case of Niles v. Patch, 79 Mass. (13 Gray) 254, 
it is said that the word “ ‘beach’ is a term 
not more significant of a sea margin than 
‘shore,’ and ‘bounding on the shore’ does not 
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Coburn v. San Mateo 
County (U. S.) 75 Fed. 520, 531. 


“Shore” is defined to be land on the mar- 
gin of the sea or a lake or river; that space 
of land which is alternately covered and left 
dry by the rising and falling of the tide; the 
space between high and low water marks. It 
is synonymous with “beach.” Elliott v. 
Stewart, 14 Pac. 416, 417, 15 Or. 259. 


As high-water mark. 


“By the common law a ‘shore’ of the sea, 
and, of course, all arms of the sea, is the land 


between the ordinary high an water 
marks, the land over which y tide 
ebbs and flows. When, there e sea or 
a bay is named as a boundar e line of or- 


dinary high-water mark is always intended 
where the common law prevails.” United 
States v. Pacheco, 69 U. 8. (2 Wall.) 587, 590, 
17 L. Ed. 865. 


When the terms “the sea” or “shore” are 
used in a deed to designate one boundary of 
a parcel conveyed, they describe that part 
of the beach on which the sea coincides 
with it, and include the beach to high-water 
mark. Snow v. Mt. Desert Island Real Es- 
tate Co., 24 Atl. 429, 430, 84 Me. 14, 17 L. R. 
A. 280, 30 Am. St. Rep. 331. 


5 


The term “shore” in the civil law, which 
was controlling in Mexico at the time Cali- 
fornia belonged to the latter nation, was used 
to designate the extraordinary high-tide line: 
but where the decree of the circuit court con- 
firming a claim of lands in California under 
a Mexican grant describes the land as bound- 
ed by the shore of the bay, and the descrip- 
tion by courses and distances includes the 
land to ordinary high tide, the ordinary high- 
tide line will be the boundary, as words used 
in a common-law court decree must be given 
the common-law interpretation. Valentine v. 
Sloss, 37 Pac. 326, 327, 103 Cal. 215. 


As land not an easement. 
“Shores,” as used in a deed purporting to 


pass “all those sea grounds, oyster layings, 


‘shores,’ and fisheries,” denotes that specific 
portion of the soil by which the sea is con- 
fined to certain limits. The term is wholly 
inapplicable to the grant of a privilege or 
easement. It of necessity comprehends the 
soil itself. Scratton v. Brown, 4 Barn. & C. 
485, 493. 


As land adjoining water line. 


A “shore” is the coast of the sea or the 
bank of a river; that part of the bed lying 
between the top of the bank and that part of 
the bed where the water actually flows. This 
word is applied primarily to the land contig- 
uous to water, but it extends also to the 
ground near to the border of the sea or the 
lake, which is covered with water. The word 


‘SHORE 


is also used to express the land near the bor- 
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v. City of Mobile, 110 Fed. 186, 196; Morris 


der of the sea or of a great lake to an indefi- | 


Canal & Banking Co. v. Brown, 27 N. J. Law 


nite extent, as when we say a town stands on (3 Dutch.) 13, 17; Doane v. Willcutt, 71 Mass. 


the shore. We do not apply the word to the 

land contiguous to a small stream. Harlan 
& Hollingsworth Co. v. Paschall, 5 Del. Ch. 

435, 463. 


In the commonly accepted use of the 
word, the shore of a river is the land adjacent 
to the water line, and is applied in the same 
general sense in which the same term is pop- 
ularly applied to, the land adjacent to the wa- 
ter of an inland sea or to one of the Great 
kes. 


America 
519. 


As e certificate of a tunnel eom- 
pany prov that the westerly terminus 
of the tunnef should be on the western | 
“shore” of the Hudson river, and within or 
near Jersey City or Hoboken, “shore” is not 
to be construed in its strictest sense as mean- 
ing the land between the limits of ordinary 
high and low water, but in its more extended 
and popular sense. In the latter signfica- 
tion of the word a city is built on the “shore” 
of a river, etc. Morris & E. R. Co. v. Hud- 
son Tunnel R. Co., 38 N. J. Law (9 Vroom) 
548, 563. 


„Shore.“ as used with relation to convey- 
ances of land bordering on tidal waters, 
means that portion of the land at the water’s 
edge which is daily covered and daily left 
bare by the rising and falling of the tides. 
As applied to inland waters, the term cannot | 
be so exactly defined, but with relation to 
lakes and rivers means the land adjacent 
thereto. Where a deed describes one bound- 
ary as the “shore” of the lake, the term does 
not create a boundary upon the lake itself, or 
the waters thereof, but such a boundary is 
land, and not water, and does not confer ripa- 
rian rights. Axline v. Shaw, 17 South. 411, 
413, 35 Fla. 805, 28 L. R. A. 391. 


Lacy v. Green, 84 Pa. 514, 


As land between bank and low-water 
mark. 

The “shore” of a stream is the pebbly, 
sandy, or rocky space between the bank and 
low-water mark. McCullough v. Wainright, 
14 Pa. (2 Harris) 171, 174. 


As land between high and low water. 


The ‘shore’ is that ground that is be- 
tween the ordinary high-water and low-water 
mark. Shively v. Bowlby, 14 Sup. Ct. 548, 
552, 152 U. S. 1, 38 L. Ed. 331; Andrus v. 
Knot, 8 Pac. 763, 12 Or. 501; Dana v. Jackson 
St. Wharf Co., 31 Cal. 118, 122. 89 Am. Dec. 
164: Mather v. Chapman, 40 Conn. 382, 400, 
16 Am. Rep. 46; Littlefield v. Littlefield, 28 
Me. (15 Shep.) 180, 184; Montgomery v. Reed, 
69 Me, 810, 514; Abbott v. Treat, 3 Atl. 44, 
45, 78 Me. 121; Gerrish v. Proprietors of Un- 
ion Wharf, 26 Me. (13 Shep.) 384, 396, 46 Am. 
Dec. 568; Pike v. Munroe, 36 Me. 309, 313, 58 
Am. Dec. 751; Dunton v. Parker, 54 Atl. 
1115, 1118, 97 Me. 461; Sullivan Timber Co. 


(5 Gray) 328, 335, 66 Am. Dec. 369; The May- 
or of Mobile v. Eslava (Ala.) 9 Port. 577, 598. 
603, 33 Am. Dec. 325; Gen. St. N. J. 1895, p. 
3756, § 11; French v. Bankhead (Va.) 11 
Grat. 136, 160; Elliott v. Stewart, 14 Pac. 


416, 417, 15 Or. 259; Bell v. Gough, 23 N. J. 


Law (8 Zab.) 624, 683; Oakes v. De Lancey, 
24 N. Y. Supp. 539, 540, 71 Hun, 49; Mc- 
Burney v. Young, 32 Atl. 492, 67 Vt. 574, 29 
L. R. A. 539; Lorman v. Benson, 8 Mich. 18, 
27, 77 Am. Dec. 435. 


The shore is the space between the mar- 
gin of the water at a low stage and the 
banks which contain it at its greatest flow. 
Thomas v. Hatch (U. S.) 23 Fed. Cas. 946; 
Howard v. Ingersoll, 54 U. S. (18 How.) 381, 
391, 14 L. Ed. 189; State of Alabama v. State 
of Georgia, 64 U. S. (23 How.) 505, 513, 16 L. 
Ed. 556. 


The “shore” of navigable rivers and arms 
of the sea where the tide ebbs and flows in- 
cludes all between high and low water mark. 
and is a part of the sovereignty, and belongs 
to the state, and not to the riparian owner; 
and therefore a riparian owner, by filling up 
in front of his premises, does not acquire 
title to the land so filled up. Gough v. Bell, 
21 N. J. Law (1 Zab.) 156, 157. 


Shore is the territory lying between high 
and low water mark. When the term 
“shore” is used to designate a line in a con- 
veyance, unexplained by circumstances, it 
may be ambiguous, leaving in doubt whether 
the sea side or the land side of the territory 
lying between high and low water mark is 
intended. Doane v. Willcutt, 71 Mass. (5 
Gray) 328, 335, 66 Am. Dec. 369. 


Shore is that part of the land covered by 
water in its greatest ordinary flux—the ports, 
bays, roadsteads, and salt marshes. United 
Land Ass'n v. Knight (Cal.) 23 Pac. 267, 270. 


Where the word “shore” is used to desig- 
nate the boundary of land described as 
bounded by the shore of the ocean, it will be 
understood to designate the point to which 
the tide usually flows. As the tide ebbs and 
flows, at short and regular recurring periods. 
to the same points, a portion of the shore 1s 
regularly and alternatively sea and dry land. 
and this, being unfit for cultivation or other 
private use, is held not to be the subject of 
private ownership, but belongs to the pub- 
lic. When an adjacent owner's land is 
bounded by the sea or one of its bays, the 
line to which the water may be driven by 
storms or unusually high tides, is not adopted 
as the boundary. Seaman v. Smith, 24 III. 
521, 524. 


“The rule of the civil law made the shore 
of the ocean extend to the line of the high- 
est tide in winter.” City of Galveston v. 
Menard, 23 Tex. 349-399, 


SHORE 


As land washed by the sea. 


In the case of Storer v. Freeman, 6 Mass. 
435, 4 Am. Dec. 155, it was said that the 
“shore” cannot be construed as including 
any ground always covered by the sea, for 
then it would have no definite limit on the 
seaboard; neither could it include any part 
of the land for the same reason. The word 
denotes lands washed by the sea. Trustees 
of Town of East Hampton v. Kirk, 68 N. Y. 
459, 463 (citing Littlefield v. Littlefield, 28 
Me. [15 Shep.) 180; Phillips v. Rhodes, 48 
Mass. [7 Metec.) 322; Cutts v. Hussey, 15 Me. 
[3 Shep.]} 237). 


As low-water mark. 


The term includes a strip of land lying 
between the high and low water mark, and, 
when the words of the grant are limited by 
the shore conveyed, any qualifying words 
to indicate whether the inner or outer line 
of the shore was intended within the rule 
of construction would limit the grant by the 
one shore line, but where there are words in 
the grant indicating the different intention, 
such words, together with corroborating cir- 
cumstances, will be construed as extending 
the grant to the outer shore line or low- 
water mark. Maynard v. Puget Sound Nat. 
Bank of Seattle, 64 Pac. 754, 755, 24 Wash. 
455. 


In its ordinary sense “shore” signifies 
the land that is periodically covered and un- 
covered by the tide, but it is sometimes ap- 
plied to a river or pond as synonymous with 
„bank.“ In the absence of any qualification, 
a grant bounded by the “shore” of a river, 
when the grantor is the owner of the river, 
conveys the land up to the lowest point of 
the shore at any time, in order that the 
grantee may have at all times access to the 
stream by which the land is bounded. Free- 
man v. Bellegarde, 41 Pac. 289, 291, 108 Cal. 
179. 49 Am. St. Rep. 76. 


As inapplicable to river. 


A river in which the tide does not ebb 
and flow has no “shores,” in the legal sense 
of the term. Child v. Starr (N. Y.) 4 Hill, 
369, 375. 


The word shore,“ in the legal sense, 
means the margin between high and low 
tide. The Ohio river is a great navigable 
boundary between states, and the public 
have all the rights that by law appertain to 
public rivers as against the riparian owner; 
but there is no shore, in the legal sense of 
that term, the title to which is good. The 
banks belong to the riparian owner, and he 
owns an absolute fee down to low-water 
mark. Bainbridge v. Sherlock, 29 Ind. 364, 
367, 95 Am. Dec, 644. 


SHORE LINE. 


The term “shore line” in the act author- 
izing the owners of lands upon tide waters 
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to build wharfs in front of the same shall 
be construed to mean the edge of the water 
at ordinary high water. Gen. St. N. J. 1895, 
p. 3756, § 11; Morris Canal & Banking Co. v. 
Brown, 27 N. J. Law (3 Dutch.) 13, 17. 


SHORE OWNER. 


The term “shore owner” in the act au- 
thorizing owners of land upon tide waters 
to build wharfs in front of same shall be 
construed to mean the owner of the lands 
above and adjoining the shore line. Gen. St. 
N. J. 1895, p. 3756, § 11; Morris Canal & 
Banking Co. v. Brown, 27 Law (3 
Dutch.) 13, 17. 


SHORT. 


Every merchant who sells you some- 
thing not yet in his stock, but which he un- 
dertakes to get for you, is selling “short” in 
the language of the stock market. In re 
Taylor & Co.’s Estate, 43 Atl. 973, 974, 192 
Pa. 304, 73 Am. St. Rep. 812. 


The term “sold short,” in the language 
of the board of trade, indicates the sale of 
grain that the seller is not possessed of and 
has no contract by which he is entitled to 
such grain. Watte v. Costello, 40 III. App. 
307, 311. 


A contract by a banker and broker to 
sell a certain number of dollars worth of 
gold “short” at a certain price, means that 
the seller did not have the gold, but ex- 
pected to buy it at a lower price than that 
for which he sold. Appleman v. Fisher, 34 
Md. 540, 548. 


A short transaction in relation to stocks 
is a sale of stock before purchase, usually 
with a view of purchasing at a future time, 
at a lower price, for delivery. Baldwin v. 
Flagg, 36 N. J. Ed. (9 Stew.) 48, 57. 


A sale of stock short means a sale of 
stock which the seller does not at the time 
possess, but which, by the future date or 
time agreed upon for its delivery to the pur- 
chaser under the terms of the contract, the 
seller must in some way acquire for the pur- 
pose of such delivery. Boyle v. Henning 
(U. 8.) 121 Fed. 376, 380. 


SHORT BLAST. 


The words “short blast,” as used in arti- 
cle 28 of the international rules for prevent- 
ing collisions at sea, shall mean a blast of 
about one second’s duration. U. S. Comp. St. 
1901, p. 2871. 


SHORT DISTANCE. 


It cannot be presumed that the term 
“short distance.“ in an allegation that de- 
fendant was carrying on a certain trade 


SHORT ENTRY 


within a short distance of the place where 
plaintiff's business was located, necessarily 
meant a distance of less than 20 miles. 
Brooker v. Cooper, 3 Exch. 112, 114. 


SHORT ENTRY. 


“The custom of bankers in London, on 
receiving bills for collection, was to enter 
them immediately in their customer’s ac- 
counts, but never to carry out the proceeds 
in the column to their credit until actually 
collected (Giles v. Perkins, 9 East, 12; Ex 
parte Thompson, 1 Mont. & M. 102, 110); 
called a ‘short entry,’ or ‘enter- 
Such bills continued the prop- 
stomer, unless the contrary 
ed from special facts. Coun- 
try bankers oughout England generally 
credited to their customers at once all bills 
considered to be good.” Blaine v. Bourne, 
11 R. I. 119, 121, 23 Am. Rep. 429, 


SHORT RATES. 


A fire policy authorizing the assured to 
cancel the policy, but providing that the com- 
pany should retain ‘‘short rates,” and all 
expenses incurred in taking the risk on the 
cancellation thereof, should be construed to 
mean premium or premiums at short time 
rates. Burlington Ins. Co. v. McLeod, 8 
Pac. 124, 126, 34 Kan. 189. 


SHORT SHIPPED. 


A bill of lading providing for a delivery 
of iron in the following form, “4,264 bars of 
iron, 131 bars short shipped,” meant that this 
was a deduction to be made from the num- 
ber 4,264, previously stated. Abbott v. Na- 
tlonal S. S. Co. (U. S.) 33 Fed. 895, 896. 


SHORT STATEMENT. 


By “short statement,” as used in a pro- 
vision punishing the failure to enter in a rec- 
ord book a short statement of each acknowl- 
edgment or proof taken by any officer author- 
ized to take acknowledgments or proofs of 
instruments, is meant that such statement 
shall recite the true date on which such 
acknowledgment or proofs were taken, the 
name of the grantor and grantee of such in- 
strument, its date, if proved by a subscrib- 
ing witness, the name of the witness, the 
known or alleged residence of the witness, 
and whether personally known or unknown 
to the officer; if personally unknown, this 
fact shall be stated, and by whom such per- 
son was introduced to the officer, if by any 
one, and the known or alleged residence of 
such person. Such statement shall also re- 
eite, if the instrument is acknowledged by 
the grantor, his then place of residence, if 
known to the officer; if unknown, his al- 
leged residence, and whether such grantor 
is personally known to the officer; if person- 
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ally unknown, by whom such grantor was 
introduced, if by any one, and his place of 
residence. If land is conveyed or charged 
by the instrument, the name of the original 
grantee shall be mentioned, and the county 
where the same ig situated. Pen. Code Tex. 
1895, art. 255. 


SHORT SWINGS. 


The term “short swings” is used in the 
postal service to designate intervals of short 
duration between the close of one mail de- 
livery by carrier and the commencement of 
the next subsequent delivery, such interval 
being the carrier’s own time, for which he 
is entitled to receive no compensation. King 
v. United States, 32 Ct. Ol. 234, 238. 


SHORT TIME. 


Where a real estate owner authorized 
his brokers to place certain lots on the mar- 
ket for a price named only for “a short 
time,” such provision did not limit their 
authority to sell to any definite period, and, 
they having sold to a purchaser, at the price 
fixed by the owner, within two weeks, no 
notice of change having been given by the 
owner, he was liable for their commission on 
refusing to complete the sale on the ground 
that the lots had increased in value and had 
been withdrawn from the market. Smith v. 
Fairchild, 4 Pac. 757, 7 Colo. 510. 


Failure to sue within ten months is not 
suing ina “short time,” within the meaning 
of the contract by which a party agreed to 
sue a person in a short time, for it was more 
than a reasonable time for that purpose. 
Murry v. Smith, 8 N. C. 41, 44. 


SHORT TEARLING. 


In stockmen’s parlance, cattle about 
proximately nenr one year old are called 
“short yearlings.” Sparks v. Deposit Bank 
(Ky.) 74 S. W. 185, 


SHORTAGE. 


Shortage is any deficiency in a quantity 
warranted. Parker v. Barlow, 21 S. E. 213, 
215, 93 Ga. 700. 


The term “shortage,” used in charter 
parties, may be used and is intended to ap- 
ply to either short loading or short delivery. 
Otis Mfg. Co. v. The Ira B. Ellems (U. S.) 50 
Fed. 934, 940, 2 C. C. A. 85. 


SHORTEST TERM. 
See “Patent Having Shortest Term.” 


SHORTLY. 


The statement that memoranda are in- 
admissible to refresh the memory of a wit- 


SHOTGUN BARRELS 


ness unless reduced to writing “shortly after 
the time of the transaction” about which 
witness is testifying, has apparently a very 
unsettled meaning. In Wood v. Cooper, 1 
Car. & K. 645, 646, a witness was allowed 
to look at his examination before commis- 
sioners in bankruptcy, signed by him, given 
within a fortnight of the time of the hap- 
pening of certain occurrences, and when the 
facts were fresh in his memory. So, in State 
v. Colwell, 3 R. I. 182, a witness was allowed 
to refer to a memorandum made a day or 
two after a previous trial, when an interval 
of about eight days had elapsed from the 
time when the occurrences transpired con- 
cerning which the witness gave testimony. 
In Billingslea v. State, 85 Ala. 323, 5 South. 
137, it was held proper to allow a witness 
to refresh his recollection by resort to the 
minutes of statements made to a grand jury 
within a week after the occurrence about 
which he was being interrogated. In Spring 
Garden Mut. Ins. Co. v. Evans, 15 Md. 54, 
74 Am. Dec, 555, it was held that a witness 
who, five months after the occurrence of cer- 
tain facts, and at the request of a party in- 
terested, made a statement in writing and 
swore to it, could not be allowed to testify 
to his belief in its correctness. Putnam v. 
United States, 16 Sup. Ct. 923, 927, 162 U. 
S. 687, 40 L. Ed. 1118. 


SHOTGUN BARRELS. 


Gun barrels made under the Whitworth 
patent process, and shown to have been sub- 
jected to a hammering process in the for- 
ging, are admissible free of duty under para- 
graph 614, Tariff Act, Aug. 28, 1894, c. 349, 
§ 2, Free List, 28 Stat. 542, as shotgun bar- 
rels, forged, rough bored, and are not duti- 
able under section 1 of said act, Schedule C, 
par. 177, 28 Stat. 520, as manufactured arti- 
cles or wares not specially provided for, 
composed of metal. United States v. Bald- 
win (U. 8.) 125 Fed. 156. 


SHOULD. 


Command implied. 


The use of the word “should” instead of 
the word may“ in the part of the charge 
which tells the jury that they “should” con- 
sider the interest the witness has, etc., is 
objectionable as in some measure an inva- 
sion of the province of the jury; the word 
“should”? there meaning more than the word 
“may” .in its permissive sense. Lynch v. 
Bates, 38 N. E. 806, 807, 139 Ind. 206. 


“Should,” as used in an instruction that 
if the jury believed that any witness had 
made statements out of court materially dif- 
ferent from those made by him on the stand, 
then the jury should consider these facts in 
estimating the weight which ought to be 
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given the testimony, should not be construed 
as a word of too imperative a character, so 
as to invade the province of the jury as to 
the weight to be given to evidence; though 
the presumable form, such as “it is the duty 
of,” or “it is the province of the jury,” or 
“the jury ought to,” or “the jury may,” con- 
sider it, etc., is preferable in such connec- 
tion. Smith v. State, 41 N. E. 595, 596, 142 
Ind. 288. 


Duty implied. 

“Should,” as used in a requested instruc- 
tion in an action against a railroad company 
for injuries to an employé 1 Af the 
switch target was insufficient, 12 from 
the deceased’s running so rat s past it 
while in this condition, he 1 pa “should” 
have known, of its defective condition, he is 
held In law to have assumed the risk of its 
insufficiency, and the defendant in that case 
is relieved from responsibility for it, implies 
the performance of some obligation or duty 
owing by the deceased to his employer; yet 
the degree of care with which that obliga- 
tion or duty is by law required to be per- 
formed is not a necessary implication there- 


from. Durand v. New York & L. E. R. Co., 
48 Atl. 1013, 1015, 65 N. J. Law, 656. 


As ontitled. 


“Should,” as used in an affidavit of at- 
tachment stating that the plaintiff should 
recover’ may be merely the expression of 
the affiant’s opinion, and hence is not of the 
same force that the plaintiff is entitled“ to 
recover, and the affidavit is insufficient, the 
word “entitled” expressing a legal ground 
for such recovery. Sommers y, Allen, 28 8. 
E. 787, 788, 44 W. Va. 120. 


As relating to future. 


A statement by one that another to 
whom he felt himself indebted and under 
obligations “should be secured,’ and which 
was made subsequent to his execution of a 
writing in which he acknowledged an in- 
debtedness of a certain amount to the per- 
son to whom he felt under obligations, should 
not be construed as having reference to a 
future act, but to the writing. Toner v. Tag- 
gart (Pa.) 5 Bin. 490, 496. 


As might. 


It is not error to use the word “should” 
instead of the word “might” in an instruc- 
tion that the jury “should” take into consid- 
eration the fact, as effecting the credibility 
of the defendant as a witness, that he is the 
accused party on trial. State v. Renfrow, 
20 S. W. 299, 301, 111 Mo. 589. 


As ought. 


A statement in a petition that in the 
opinion of the petitioners an improvement 
“should be made” is not the same as a state- 


SHOULD 


ment that in the opinion of the petitioner 
the public interests “require the improve- 
ment to be made.” Godchaux v. Carpenter, 
14 Pac. 140, 142, 19 Nev. 415. 


Promise implied. 


An obligation reciting that one of the 
obligors had conveyed to the obligee a house 
and land in payment for the debt due from 
the obligor, and that, it being uncertain 
whether the premises conveyed were equal 
in value to the debt which was canceled 
when the deed was executed, it was agreed 
that the house and land “should,” as soon 
as convenient, “be appraised” by three dis- 
interes men, is equal to a covenant that 
the eof erent should take place, or at 
least tha& it ghould not be prevented by the 
refusal on the part of the obligors to ap- 
point an appraiser, which appraisement 
should take place within a reasonable time. 
Eaton v. Strong, 7 Mass. 312. 


As would. 


The word “should,” as used in defining 
the degree of care required in certain cir- 
cumstances to be such as men of ordinary 
prudence and caution “should” have exer- 
cised under similar circumstances, imports 
the same meaning as the word would,“ the 
best authorities using them interchangeably. 
The measure of care exacted is in accord- 
ance with what prudent and cautious men 
usually do in like circumstances, and upon 
failure to do which they are no longer en- 
titled to be called prudent and cautious. 
Hence it may be said that they would or 
would not do something which the particular 
exigency required. Blyth v. Birmingham 
Waterworks Co., 11 Exch. 781, 784 (cited in 
Shear. & R. Neg. § 1). 


SHOW. 


As prove. 


“Show” means to make clear or appar- 
ent, as by evidence, testimony, or reasoning ; 
to prove (Coyle v. Commonwealth, 104 Pa. 
133), and is so used in St. Okl. 1893, $ 5138, 
providing that, if it be “shown” to the court 
by the affidavit of the accused that he cannot 
have a fair and impartial trial, etc., a change 
of judge shall be ordered. Cox v. United 
States, 50 Pac. 175, 178, 5 Okl. 701. 


“Showing” a case to be within the pur- 
view of a statute consists of a disclosure of 
the facts which prove it within such statute. 
Spalding v. Spalding (N. Y.) 3 How. Prac. 297, 
301. 


“Showing,” as used in Rev. St. § 2870, au- 
thorizing an attachment on the filing of the 
affidavit of plaintiff showing certain facts, is 
not synonymous with to “state” or “allege,” 
but requires that the plaintiff shall exhibit a 
wood reason for his belief. or shall make ap- 
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parent or clear by affidavit that he has good 
reason to believe the alleged facts. First 
Nat. Bank v. Swan, 23 Pac. 743, 746, 3 Wyo. 
356. 


As represent. 


As used in statutes, § 5138, as amended 
by Laws 1895, p. 198, authorizing a change 
of venue if it be shown to the court by the 
affidavit of the accused that it cannot have 
a fair and impartial trial, etc., “show” is 
synonymous with “represent,” so that to 
show to the court means to represent to the 
court the facts as therein stated. Lincoln v. 
Territory, 58 Pac. 730, 731, 8 Okl. 546. 


State distinguished. 


“Show,” as used in Code, § 182, requiring 
an affidavit to “show” that the property 
seized under execution was exempt from 
such seizure, means to prove or to manifest, 
and hence requires the affidavit to set out the 
facts which show that the property is ex- 
empt; and the word is not synonymous with 
“state,” since stating is simply alleging, while 
showing consists in the disclosure of the 
facts that the property is exempt. Spalding 
v. Spalding (N. X.) 3 How. Prac. 297, 301. 


An information referred to the support- 
ing affidavit, and alleged that an affidavit 
“showed to the court” that the defendant 
committed the offense. Held, that the term 
“shows to the court” was not synonymous 
with a direct allegation that the defendant 
had committed the offense, and was therefore 
insufficient. Thomas v. State, 12 Tex. App. 
227, 228. 


There is a material distinction between 
“showing” a fact and “stating” it. In the 
former case satisfactory proof may be re- 
quired; in the latter the mere recital of the 
fact is sufficient. Meadow Valley Min. Co. 
v. Dodds, 7 Nev. 143, 148, 8 Am. Rep. 709. 


SHOW FORTH. 


St. 5 Eliz. c. 14, making it criminal to 
pronounce, publish, or “show forth in evi- 
dence” any false or forged deed as true. 
knowing the same to be forged, means a giv- 
ing of the deed in evidence in a court of jus- 
tice, and is altogether a different thing from 
the mere exhibition of it in pais. State v. 
Britt, 14 N. C. 122, 124. 


SHOWN. 


A good cause “shown,” within Rev. St. 
p. 50, § 62, providing that a court may, on 
good cause shown, change the place of trial. 
when there is reason to believe that an im- 
partial trial cannot be had in the county des- 
ignated in the complaint, must be a state- 
ment of facts upon which the court is to de- 
termine whether a suficient case is made. 


SHOWN 


Kennon v. Gilmer, 5 Pac. 847, 848, 5 Mont. 
257, 51 Am. Rep. 45. 


Code Pub. Gen. Laws, art. 75, § 64, Rev. 
Code, art. 64, § 45, providing that the court 
of the county in which lands lie, or, if sit- 
uated in the city of Buffalo, the judge of the 
circuit or superior court, shall, on applica- 
tion in writing, to be verified by the affidavit 
of the purchaser or his attorney, unless good 
cause be shown to the contrary by the debtor 
or other person concerned, issue a writ in the 
nature of a writ of habere facias, etc., means 
not only an objection in writing, but an an- 
swer in solemn form, according to the usages 
and practices of the court in which the pro- 
ceedings are pending, under the sanction of 
an oath, and allegations of the petition so 
that the court may have some warrant for 
withholding the relief it has commenced to 
give. It implies also not only averments, but 
evidence to sustain them, constituting good 
cause to the contrary. Schaefer v. Amicable 
Permanent Land & Loan Co. of Baltimore 
City, 53 Md. 83, 88. 


Gen. St. 1878, c. 66, § 125, authorizing the 
district court to set aside the determination 
of a court commissioner in certain matters on 
good cause “shown,” does not mean that on 
reading the certified statement of the testi- 
mony, and without having seen the witness 
contending for the custody and care of an 
infant of tender years, the judge may be of 
the opinion that a reversal of the decision of 
the officer who heard the testimony and saw 
the parties would better serve the interests 
of the infant, and be more just. State v. 
Bechdel, 37 N. W. 338, 339, 38 Minn. 278. 


2 Sayles’ Civ. St. art. 4258a, § 3, pro- 
vides that any railroad company, its officers, 
agents, or employés, that shall refuse to de- 
liver to the owner, agent, or consignee any 
freight, goods, wares, and merchandise of 
any kind or character whatever on payment 
or tender of the freight charges due as 
“shown by the bill of lading,” shall render 
the railroad company liable to damages to an 
amount equal to the freight for every day 
the goods are held after payment or tender 
of the charges due “as shown by the bill of 
lading.“ A shipper shipped goods at a cer- 
tain through rate, stated in the bill of Inding, 
in care of himself. Thereafter the carrier 
‘agreed to deliver to the shipper at an inter- 
mediate point, provided he would pay the lo- 
cal rate. The local rate was contained in 
the carrier’s published tariff, and the bill of 
lading’ expressly stated it was made subject 
to such tariff. Held, that the freight de 
manded was “shown by the bill of lading” 
within the meaning of the statute, and that 
the carrier was, therefore, liable in damages 
for each day’s retention of the goods after 
payment of the amount or tender of pay- 
ment. Atchison, T. & S. F. Ry. Co. v. Rob- 
erts, 22 S. W. 183, 186, 3 Tex. Civ. App. 370. 
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SHOWS. 


A corporation which maintains a driving 
track with stands and other conveniences for 
horse racing, and annually devotes such track 
to horse racing, and keeps its grounds open 
for pay to the public, is not liable to a tax 
on its gross receipts, under section 108 of the 
act of Congress of June 20, 1864 (13 Stat. 
276), as conducting a show which is open to 
the public for pay. In the statute the line 
is quite clearly defined between exhibitions 
which are intended by their projectors for 
profit, and usually managed as business en- 
terprises, and those which are not: followed 
as business avocations. Fairs, industrial ex- 
hibitions, and entertainments for charitable 
purposes are all of them shows which are 
open to the public for pay, but they are not 
named and are not within the description of 
the exhibitions taxed. They are as much so, 
however, as our horse races, baseball match- 
es, or various other shows which might have 
been subjected to tax. United States v. Buf- 
falo Park (U. 8.) 24 Fed. Cas, 1299, 1300. 


“Shows and amusements,” as used in 
Rev. St. 1893, c. 24, art. 5, $ 1, subd. 41, au- 
thorizing city councils to license and tax the- 
atricals and other exhibitions, “shows and 
amusements,”. includes horse races held in 
an inclosure. Webber v. City of Chicago, 36 
N. E. 70, 72, 148 III. 318. 


SHRUB. 


“A shrub is a low, small plant, whose 
branches grow directly from the earth witb- 
out any supporting trunk or stem,“ and does 
not include a young tree, for a tree is a 
woody plant, whose branches spring from and 
are supported upon a trunk or body. Clay 
v. Postal Tel. Co., 11 South. 658, 659, 70 Miss. 
406. 


SHUNPIKE. 


A shunpike is a road intended to furnish 
a way of evading a tollgate, and constructed 
for that special purpose. (Elliott, Roads & 
S. p. 74.) The county road which would be 
of great convenience to people living between 
two existing roads, one of which is a turn- 
pike, by shortening their line of travel to the 
town in which the roads terminated, and 
which would in time be of great utility, is 
not a shunpike, though the effect would be 
to decrease the business of the turnpike so as 
to entitle such company to enjoin its location. 
Clarkesville & R. Turnpike Co. v. City of 
Clarksville (Tenn.) 36 S. W. 979, 982. 


SHUT DOWN. 


A sawmill which has stopped running for 
the winter is “shut down” within the mean- 


SHUT OFF 


ing of such term in a provision of an insur- 
ance policy, though men are employed upon 
the premises, shipping lumber therefrom, and 
the machinery has not been dismantled and 
put in shape for the winter. To say that 
a sawmill is shut down when it is not run- 
ning and is idle is to use an expression which 
is perfectly plain and easily understood by 
the average layman. It calls for no expert 
opinion. To assert the contrary is idle. It 
would be little more unreasonable to say that 
the train stopping at a station had not stop- 
ped because freight was being delivered from 
the cars. McKenzie v. Scottish Union Nat. 
Ins. Co., 44 Pac. 922, 926, 112 Cal. 548. 


SHUT OFF. 


The phrase “shut off,” as used in the reg- 
ulations prescribed by a gas company to the 
effect that every person employed by the 
company is directed to give to the office the 
earliest information possible of any gas leak, 
whether in the streets, buildings, or public 
lamps, and providing that such person shall 
be authorized to shut off the gas, if, in his 
judgment, it is necessary, and he must al- 
Ways give such instructions to the occupant 
of the premises as will, if followed by him, 
preserve the property from injury and pro- 
tect the person and household from accident, 
if not construed as applying only to shutting 
off the gas from the separate houses, there 
was a latent ambiguity, which it was compe- 
tent to remove by parol evidence. Bartiett 
v. Boston Gas Light Co., 117 Mass. 533, 539, 
19 Am. Rep. 421. 


SHYSTER. 


See, also, “Pettifogging Shyster.” 


A shyster is defined as a trickish knave; 
one who carries on any business, especially a 
legal business, in a dishonest way (Webst.), 
and is capable of having reference to the pro- 
fessional character and standing of lawyer; 
and hence in an action for libeling a lawyer 
by calling him a shyster the issue whether 
plaintiff is a lawyer is a material one. Grib- 
ble v. Pioneer Press Co., 25 N. W. 710, 34 
Minn. 342, 


SICK. 


“Sick,” as used in an application to re- 
vive a life policy which states that the appli- 
eant has not been sick since his policy lapsed, 
is not to be construed “as importing an abso- 
lute freedom from any bodily ailment, but 
rather the freedom from such ailments as 
would ordinarily be called sickness.’ The 
fact that the applicant had a cold during 
such time did not render his statement false. 
Metropolitan Life Ins. Co. v. Mellague, 9 
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SICKNESS 


Atl. 766, 768, 49 N. J. Law (20 Vroom) 587, 60 
Am. Rep. 661. 


SICKNESS. 
Sickness or otherwise, see “Otherwise.” 


“Sickness” is defined to be the state of 
being sick or diseased; second, a disease or 
malady. Kelly v. Ancient Order of Hiber- 
nians (N. Y.) 9 Daly, 289, 291. 


“Sickness” is an act of God, and one of 
the mutual bazards assumed by parties when 
they enter into the partnership relation, and 
which qualify the strict term of copartner- 
ship agreements. Hart v. Myers, 12 N. Y. 
Supp. 140, 141, 25 Abb. N. C. 478. 


In denying specific performance of an 
agreement to take care and provide for com- 
plalnant in case of her general debility or 
sickness it is said that the court could not 
“from time to time, determine what is meant 
by general debility and sickness.” Mowers 
v. Fogg, 17 Atl. 296, 297, 45 N. J. Eq. (18 
Stew.) 120. 


“Sickness,” as used in an application for 
a life policy stating that insured had no sick- 
ness, does not include any slight ill in no way 
seriously affecting the applicant’s health or 
interfering with his usual avocations, but a 
temporary ailment in the nature of a head- 
ache or a cold may be of such a serious na- 
ture that it is a sickness within the meaning 
of such a representation. Manhattan Life 
Ins. Co. v. Francisco, 84 U. S. (17 Wall.) 672, 
680, 21 L. Ed. 698. 


Blindness. 


“Sickness,” as used in 9 & 10 Vict. c. 66, 
$ 4, requiring that justices in making an or- 
der for the removal of a pauper for “sick- 
ness” should state whether they were satis- 
fied that the sickness would produce perma- 
nent disability, would include incurable 
blindness. Regina v. Inhabitants of Buck- 
nell, 3 El. & BI. 587, 595, 28 Eng. Law & Eq. 
176, 182. 


Insanity. 


As used in the constitution and by-laws 
of a mutual benefit association, providing 
that every member who from “sickness” or 
other disability is unable to follow his usual 
business or some other occupation whereby 
he may earn a livelihood for himself and 
family, shall be entitled to a certain sum as 
weekly benefits, should be construed to in- 
clude insanity, for insanity is a sickness in 
some senses of the word. In Kelly v. An- 
cient Order (N. T.) 9 Daly 292, Van Brunt 
says, “Insanity has always been considered a 
disease, and comes strictly within the mean- 
ing of the term ‘sickness.’ ” McCullough v. 
Expressman’s Mut. Benefit Ass’n, 19 Atl. 
355, 366, 133 Pa. 142, 7 L. R. A. 210; Robil- 


SICKNESS 


lard v. Société St. Jean Baptiste, 43 Atl. 635, 
636, 21 R. I. 348, 45 L. R. A. 559, 79 Am. St. 
Rep. 806. 


Pregnancy. 

“Sickness,” as used in 9 & 10 Vict. c. 66, 
§ 4, providing that no warrant should be 
scanted for the removal of any person becom- 
ing chargeable in respect of relief made nec- 
essary by “sickness” or accident, unless the 
justices granting the warrant shall state 
therein that they are satisfied that the sick- 
ness or accident would produce permanent 
disability, the word “sickness” meant dis- 
ease.” An able-bodied woman who was preg- 
nant was not sick within the meaning of the 
statute. Regina v. Huddersfield, 7 El. & Bl. 
794, 796. 


SIDE. 


See “North Side.” 


Webster defines “side” as the margin, 
edge, verge, or border of a surface; the 
bounding line of a geometrical figure, as the 
side of a field. People v. Ohio & M. R. Co., 
21 III. App. 23, 27. 


The word “side” is often used to ex- 
press the idea of a line, edge, or surface, 
but it is also sometimes used to express the 
half or part lying on one side or the other 
of a central line, either actual or imaginary, 
drawn through a body, and it depends entire- 
ly upon the context whether the one mean- 
ing or the other be intended. Thus, the right 
side of the body, used in contradistinction 
to the left side, clearly means right half. 
Webster, in his Unabridged Dictionary, gives 
as the fourth definition of the noun side,“ 
one half of the body (human or otherwise), 
considered as opposite to the other half, es- 
pecially one of the halves of the body lying 
on either side of the mesial plane; that is, 
of a plane passing from front to back through 
the spine. Hence a description of land as 
the north “side” of a lot is a sufficient de- 
scription of the north half. Winslow v. 
Cooper, 104 III. 235, 243. 


The word “side,” as used in a descrip- 
tion of land as ten acres off of the west side 
of the northeast quarter,” etc., means the 
west half of such quarter. Hill v. Black- 
welder, 113 III. 283, 294. 


Of building. 


The line of a parcel of land to run par- 
allel with and at a specified distance from 
the south “side” of a building should be 
measured from the corner board of that 
side, not from the outer edge of the eaves. 
The side of a building is defined as the doors 
or windows and as certain a point of depart- 
ure. The space from the extreme end of the 
eaves to the earth presents no material sur- 

7 Wos. & P.—42 
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face. Center St. Church v. Machias Hote) 
Co., 51 Me. 413, 414. 


A deed describing the northerly bound- 
ary of the premises conveyed as four feet 
north from the northerly “side” of the build- 
ing now standing on the premises, means 
four feet from the extremest part of the 
building, and therefore from the eaves. Mil- 
lett v. Fowle, 62 Mass. (8 Cush.) 150, 151. 


Of lane. 


A grant of land, one boundary of which 
is the “side of the lane,” will not be con- 
strued to include a portion of the land, when 
the deed also grants an easement to the gran- 
tee in the lane. Mott v. Mott, 68 N. Y. 246, 
255. 


Of lode or vein. 


Cod. St. p. 522, providing that the claims 
of certain ores shall consist of not more than 
200 feet along the lead, lode, or ledge, as 
also “50 feet on each side” of said lead, lode, 
or ledge, for working purposes, means 50 
feet from each wall or side of the lead, and 
not from the center thereof. Foote v. Na- 
tional Min. Co., 2 Mont. 402, 404. 


Of pond. 


The term “side of the pond,” when used 
to describe the boundary of land with refer- 
ence to a pond caused by a dam across a 
fresh-water river, resulting in the river over- 
flowing its banks in the spring, is to be con- 
strued as extending the boundary to the cen- 
ter of the pond. Lowell v. Robinson, 16 Me. 
357, 361, 33 Am. Dec. 671. 


Of railroad. 


“Side,” as used in Gen. St. 1878, c. 34, $ 
54 (Gen. St. 1894, § 2692), requiring railroad 
companies to build good and substantial 
fences on each side of such road, the word 
“side” is not used in a technical sense, and 
means that the fence must be built at the 
margin or border of the entire right of way, 
and therefore on the division line between 
such right of way and that of the adjofhing 
proprietor. Gould v. Great Northern Ry. Co., 
65 N. W. 125, 127, 63 Minn. 37, 30 L. R. A. 
590, 56 Am. St. Rep. 453 (citing People v. 
Ohio & M. R. Co., 21 III. App. 23; Wabash, 
St. L. & P. R. Co. v. Zeigler, 108 III. 306; 
Ohio & M. R. Co. v. People, 121 III. 483, 12 
N. E. 236. 


Under a statute requlring railroads to 
erect fences on the sides of their roads, a 
fence erected on the exterior line of the right 
of way complied with the statute, though it 
was a crooked, or Virginia fence, and every 
ialternate corner projected on to the ad- 
joining owner. Ferris v. Van Buskirk (N. 
.) 18 Barb. 397, 399. 


“Sides of the road,” as used in Wag. St. 
p. 310, § 43, providing that it should be the 


SIDE 


duty of railroad companies to erect and main- 
tain good and substantial fences on the 
“sides of the road” where the same passes 
through, along, or adjoining inclosed or cul- 
tivated fields or uninclosed fields, means the 
vacant spaces on either side of the tracks, 
and not the dividing lines between the 
roads and the adjacent lands. The width of 
the road, with the length, constitutes the en- 
tire road, but the road itself consists of sev- 
eral parts—the roadbeds or tracks for the 
cars, and the unoccupied sides or spaces on 
either side of the track. The roadbed or 
tracks may be looked upon as the central 
part, and the vacant spaces as the sides, of 
the road. Marshall v. St. Louis & L M. R. 
Co., 51 Mo. 138, 139. 


Of road or street. 


Where a conveyance of land recites that 
the tract conveyed is bounded by the “side” 
of a certain street, it means that the gran- 
tee takes title to the center of the street 
if the grantor have title to such extent. 
Cox v. Freedley, 33 Pa. (9 Casey) 124, 127, 75 
Am. Dec. 584. 


The words “side of the road,” as used 
in a deed conveying land described as situat- 
ed in a certain village beginning on the 
“northeastern side of the new road,“ etc., 
together with the words “and running by 
said road to a stake,” are not sufficient to 
overcome the presumption that a grant of 
land bounded on a highway carries the fee 
in the highway to the center. Low v. “ 


e. nar 8ñN.— 


betts, 72 Me. 92, 93, 39 Am. Rep. 303. 


A description of real estate fixing the 
starting point at the corner of a lot on the 
“east side” of a certain street means the 
margin or edge of tbe street. Dale v. Trav- 
elers’ Ins. Co., 89 Ind. 473, 475. 


A grant of land described as bounded . 
“by the side of” or “by the margin of” or 
“by the line” of a highway, excludes the soll 
of the highway. Baltimore & O. R. Co. v. 
Gould, 8 Atl. 754, 756, 67 Md. 60. 


A description in a conveyance of a lot, 
describing one boundary as being the “side 
of a street,” does not operate to convey to 
the center of the street—Graham v. Stern, 
64 N. Y. Supp. 728, 729, 51 App. Div. 406. 


“Side,” as used in a deed describing the 
land conveyed as bounded by the northeast- 
erly “side” of a certain street, the whole of 
which street was on the grantor’s land, to- 
gether with the free and common use, right, 
lilberty, and privilege of such street, passes 
the fee only to the side line of the street, 
with a right of way over the whole street. 
Hobson y. City of Philadelphia, 24 Atl. 1048, 
1049, 150 Pa. 595. 


The use of the words “side of road” in 
describing a boundary of land as running to, 
the side of a certain road, thence along the 
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the boundary of the road at the side line and 
not the center line of the road. Augustine 
v. Britt, 15 Hun, 395, 398. 


Where the words “side of a highway” 
are used to designate the boundary of land 
conveyed, they operate as fixing the bound- 
ary at the side of the road.—De Peyster v. 
Mali, 27 Hun, 439, 444. 


The phrase “beginning at side of road“ 
in a conveyance of real estate describing 
one boundary as beginning at the southerly 
side of a certain road, thence running easter- 
ly on said road, does not operate to make the 
boundary the side of the road, instead of 
the middle thereof. O'Connell v. Bryant, 121 
Mass. 557. 


Where one boundary of a tract of land 
conveyed is on a certain road, and the de- 
scription gives the first call as beginning on 
the east side of a road, which road is in fact 
west of the land, but it also states that such 
point is at the northwest corner of the land 
of another directly opposite the point of be- 
ginning, and the land of the latter includes 
the fee to the center of the road, the convey- 
ance operates to pass title to the center of 
the road, and not merely to the side thereof: 
and especially is this true when the road had 
been discontinued for a long time, and the 
premises conveyed have been treated by the 
respective holders as extending to the cen- 


ter of the road. Pell v. Pell, 65 App. Div. 


388, 73 N. X. Supp. 81, 83 (affirming Pell v. 
Pell, 71 N. Y. 8. 1092, 1094, 35 Misc. Rep. 
472). 


Where, in a deed, the description of the 
land conveyed commenced “at a point on the 
east side of” a certain road, and, after de- 
scribing the three lines, gives the last line 
as along the east side of said road” a cer- 
tain number of feet and in a specified direc- 
tion to the place of beginning, the decd fails 


to convey any portion of the land forming 


the bed of the road. But where the legal 
road as laid out was four rods wide, but the 
road actually used and worked was only two 
rods wide, the description included the land 
to the side of the road as actually worked 
and used. Blackman v. Riley, 34 N. E. 214, 
215, 138 N. X. 318. 


“Sides of road,“ as used in Gen. Turn- 
pike Act, 9 Geo. IV, c. 77, $ 5, authorizing 
turnpike trustees to build tollhouses and in- 
close gardens for them on the “sides of the 
turnpike road.“ limits such power to the in- 
closure of land on the side of the road over 
which the public has an easement for pas- 
sage, and does not extend to land adjacent 
to the road over which the public has no 
easement, though the land be uninclosed. 
Beckett v. Upton, 5 El. & Bl. 629, 638. 


Of stream. 
A description in a deed reciting that 


side of the road, is to be construed as fixing the line runs down the middle of a stream in 


SIDE LINES 
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SIDEWALE 


which the tide ebbs and flows, thence across | solidated Wyoming Gold Min. Co. v. Cham- 
the stream to the upland on the southerly | pion Min. Co. (U. S.) 63 Fed. 540, 539. 


side, and thence on the southerly “side” of 
such stream, means the low-water wark. 
Erskine v. Moulton, 24 Atl. 841, 842, 84 Me. 
243. 


The side lines of a road or railroad are 
the Jines which include the territory covered 
by the road. Public roads and highways and 


‘| railroads are regarded as having three lines, 


SIDE LINES. 


The “side lines“ of a mining claim are 
those which measure the extent of the claim 
on each side of the middle of the vein at the 
surface. Argentine Min. Co. v. Terrible Min. 
Co., 7 Sup. Ct. 1356, 1359, 122 U. 8. 478, 30 
L. Ed. 1140. 


The side lines of a mining claim are not 
those which are designated as side lines upon 
the original plat of the claim, but when a 
mining claim crosses the course of the lode or 
vein, instead of being along the vein or 
lode, the side lines are those which measure 
the extent of the claim on each side of the 
middle of the vein at the surface. Del Monte 
Min. & Mill. Co. v. Last Chance Min. & Mill. 
Co., 18 Sup. Ct. 895, 907, 171 U. S. 55, 43 
L. Ed. 72. 


The statute of 1872 gives to locators of 
mining claims the exclusive right of pos- 
session and enjoyment of all the surface in- 
cluded within the lines of their locations, 
and of all veins, lodes, and ledges through- 
out their entire depth, the top or apex of 
which lies inside of such surface lines ex- 
tended downward vertically, although such 
veins, lodes, or ledges may so far depart 
from a perpendicular in their course down- 
ward as to extend outside the vertical side 
lines of such surface locations. These are 
their extralateral rights, which should nel- 
ther be extended nor restricted by the courts. 
The only limit placed by the statute is that 
“their right of possession to such outside 
parts of such veins or Jedges shall be con- 
fined to such portions thereof as lie between 
vertical planes drawn downward, as above 
described, through the end lines of their lo 
cations, so continued in their own direction 
that such planes will intersect such exterior 
parts of such veins or ledges.” One general 
principle should pervade and control the va- 
rious conditions found to exist in different 
locations, and its guiding star should be to 
preserve in all cases the essential right given 
by the statute to follow the lode upon its 
dip as well as upon the strike to so much 
thereof as its apex is found within the sur- 
face lines of the location. If the lode runs 
more nearly parallel with the end lines than 
with the side lines as marked on the ground 
as such, then the end lines of the location 
must be considered by the courts as the side 
lines meant by the statute. If the lode 
runs more nearly parallel with the side lines 
than the end lines, then the end lines as 
marked on the ground are considered by the 
court as the end lines of the location. Con- 


the side lines and the center line equi dis- 


tant between the side lines. Maynard v. 
Weeks, 41 Vt. 617, 619. 
SIDE TRACK. 

See, also, “Siding”: “Switch.” 


A “side track’’ of a railroad is a con- 
nection with the main road affording commu- 
nication with market. Southern Pine Fibre 
Co. v. North Augusta Land Co. (U. 8) 50 
Fed. 26, 27. 


SIDEWALK. 


Sidewalk has a definite meaning. It is a 
way for foot passengers. Salisbury v. An- 
drews, 36 Mass. (19 Pick.) 250, 258. 


A sidewalk is that part of a street which 
the municipal authorities have prepared for 
the use of pedestrians. Kohlhof v. City of 
Chicago, 61 N. E. 446, 192 III. 249, 85 Am. 
St. Rep. 335. 


The term “sidewalk” denotes that por- 
tion of the highway which is set apart by 
dedication, ordinance, or otherwise for the 
use of pedestrians; but its use could not mis- 
lead a jury where the injury complained of 
was caused by a trench dug within a path 
or footway in common use by the public. 
City of Ord v. Nash, 69 N. W. 964, 965, 50 
Neb. 335. 


“Sidewalk,” as used in Act March 21, 
1885, conferring upon certain cities the power 
to build and maintain suitable pavement or 
“sidewalk” improvements, means the same 
as “pavement,” which is defined as not be- 
ing limited to uniformly arranged masses of 
solid material, as blocks of wood, brick, or 
stone, but may be as well formed of pebbles 
or gravel or other hard substances which 
will make a compact, even, hard way or 
floor. The word “sidewalk,” when used to- 
designate a part of the highway, means that 
part of the street intended only for pedes- 
trians, and is thus distinguished from that 
part of the street set apart especially for ve- 
hicles and horsemen. City of Little Rock v. 


Fitzgerald, 28 S. W. 32, 33, 59 Ark. 494, 28 


L. R. A. 496. 


The word “sidewalk” of itself has no- 
strict legal interpretation, and its meaning 
and import must be governed by facts show- 
ing the limits and extent of the same in the 
street where it is located. Porter v. Waring, 
GON. X. 250, 253, 2 Abb. N. C. 230, 234. 


SIDEWALK 


The walk in front of a man’s house, 80 
far as the lot extends, but no farther, is deem- 
ed his sidewalk, and is required to be made 
and repaired by him; and if the lot be a 
corner lot he builds and keeps in repair the 
walk on the side so far as the lot extends, 
and no farther. O’Neil v. City of Detroit, 
15 N. W. 48, 49, 50 Mich. 133. 


A sidewalk does not necessarily consist 
of a walk made of boards, or a place paved 
or otherwise improved, for the use of foot 
passengers, but it may be a place set apart 
at the side of the street for the use of that 
portion of the public that travel on foot. 
Oklahoma City v. Meyers, 46 Pac. 552, 557, 
4 Okl. 686. 


The word “sidewalk,” as used in this 
country, does not mean a walk or way con- 
structed of any particular kind of material, 
or in any special manner, but ordinarily is 
used for the purpose of designating that part 
of the street of a municipality which has 
been set apart and used for pedestrians, as 
distinguished from that portion set apart 
and used for animals and vehicles. Graham 
v. City of Albert Lea, 50 N. W. 1108, 1109, 48 
Minn. 201. 


The term “sidewalk,” as used in the 
section relating to the regulation of bicycle 
riding, shall mean any sidewalk laid out as 
such by a city, town, or borough, and any 
walk which is reserved by custom for the 
use of pedestrians, or which has been spe- 
cially prepared for their use. It shall not 
include crosswalks, nor shall it include foot- 
paths on portions of public highways outside 
of the thickly settled parts of cities, towns, 
and boroughs which are worn only by travel, 
and are not improved by such cities, towns, 
or boroughs, or by abutters. Gen. St. Conn. 
1902, § 2061; Rev. Laws Mass. 1902, p. 531, 
c. 52, $ 12. 


The term “sidewalk,” as used in the act 
regulating the use of highways, etc., shall 
mean all sidewalks laid out as such by the 
city, town, or fire district, or reserved by 
custom for the use of pedestrians, that are 
within the compact part of a city, village, 
or fire district. It shall not include cross 
walks or footpaths outside the compact part 
of towns and cities that are worn only by 
travel, and not included by towns or cities, 
nor shall it include any paths or walks that 
are now or may hereafter be built for the 
exclusive use of bicyclists. Pub. St. N. H. 
1901, p. 256, c. 93, § 2. 


Approach to bridge. 


“Sidewalk,” in a statute rendering mu- 
nicipal authorities liable for defective “side 
walk,” includes an approach to a bridge of 
dirt, with a stone wall on each side, stringers 
laid on the dirt, and a plank walk laid on 
the stringers for foot passengers. Saunders 
v. Gun Plains Tp., 42 N. W. 1088, 76 Mich. 
182. 
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As a building. 


As building, 
Laws).” 


see “Building (In Lien 


Elevated walk. 


A sidewalk is defined to be a raised way 
for foot passengers at the side of a street 
or rond; a foot pavement. Porter v. Waring 
(N. X.) 51 How. Prac. 295, 296. 


A sidewalk is defined by Webster as 
a raised way for foot passengers at the side 
of a street or road; a foot pavement. And 
the fact that a board walk was elevated on 
trestlework did not make it any the less 
a sidewalk. Nor does the fact that it crosses 
a small stream of running water change its 
character. Challiss v. Parker, 11 Kan. 384, 
391. 


The word “sidewalk” has a well- under 
stood meaning. We understand that a part 
of the street is meant thereby. It is the 
public way, generally raised, especially in- 
tended for pedestrians, and adapted to their 
use; uSually constructed in this country as 
a part of a street at or along the side of 
the part thereof especially designed and con- 
structed for the passage of vehicles and an- 
imals. And when a sidewalk is spoken of as 
being on a specific side of a designated street 
it is understood to be a part so reserved of 
that street at or along the specific side of 
the roadway. Wabash R. Co. v. De Hart 
(Ind.) 65 N. E. 192, 193 (citing Town of Rose- 
dale v. Ferguson, 3 Ind. App. 596, 30 N. E. 
156; City of Frankfort v. Coleman, 19 Ind. 
App. 368, 49 N. E. 474, 65 Am. St. Rep. 412). 


As a part of the street. 


The sidewalk of a public street of a city 
is a part of the street. Marini v. Graham, 
7 Pac. 442, 443, 67 Cal. 130. 


The sidewalk is a part of a common 
highway, and no duty rests on the property 
owner to keep a sidewalk in repair. Martin- 
ovich v. Wooley, 60 Pac. 760, 128 Cal. 141 
(citing Bonnet v. City and County of San 
Francisco, 65 Cal. 231, 3 Pac. 815; Ex parte 
Taylor, 87 Cal. 94, 25 Pac. 258). 


A sidewalk is simply a pavement, or 
something in the nature of a pavement, laid 
or constructed on the portion set apart for 
travelers on foot, and the portion occupied 
by the sidewalk is included in the word 
“street.” Board of Public Works v. Hay- 
den, 56 Pac. 201, 204, 13 Colo. App. 36 (citing 
Challiss v. Parker, 11 Kan. 384). 


A sidewalk is a part of a street, and a 
city’s authority over a street extends over 
the sidewalk as a part of the street. City 
of Frankfort v. Coleman, 49 N. A 474, 475, 
19 Ind. App. 368, 65 Am. St. Rep. 412: Peo- 
ple v. Meyer, 56 N. X. Supp. 1097, 1099, 26 
Misc. Rep. 117. 


SIDEWALK 


The establishment of sidewalks is the 
act of the authorities; they, by ordinance, 
requiring along certain streets, on both sides, 
a certain width to be left, to be used as 
sidewalks for pedestrians. Vehicles drawn 
by four-footed animals are prohibited from 
the use of this space, but it is no less a part 
of the street as originally established; and 
therefore, in a grant by the Legislature of 
control over the streets of a city to the city 
authorities, control over the sidewalks pass- 
es to them, they being a part of the street. 
The charter of the city of Bloomington, giv- 
ing control over the streets to the authorities 
of that city, also imposed upon them the 
duty of keeping them in repair, and, as side- 
walks are a part of the streets, a like duty 
is imposed to keep them in repair. City 
of Bloomington v. Bay, 42 III. 503, 506, 507. 


A public street is a public highway, and 
a sidewalk is a part of the street. Such 
highways belong from side to side and from 
end to end to the public, and there is no 
such thing as a rightful private, permanent 
use of a public highway. If one person can 
permanently use the highway for his private 
business purposes, so may all. Once the 
right is granted, there can be no distinction 
made, no line drawn. All persons may build 
their shops, exhibit and sell their wares, 
within the boundaries of a public highway. 
There is no right in any person to perma- 
nently appropriate to private use any part 
of a public street or alley. The court held 
that, where the defendant was occupying 
and maintaining on a sidewalk a building 
of a permanent nature, of the length of 23 
feet, and of the width of 3 feet 11 inches 
and of the height of 7 feet, the sidewalk 
being 15 feet wide except where said build- 
ing was situated, and there reduced by such 
building to the width of 11 feet, he was 
maintaining a public nuisance. State v. 
Berdetta, 73 Ind. 185, 188, 194, 88 Am. Rep. 
117. 


A sidewalk is as much a part of the bigh- 
way as the traveled wagonway is, and the 
word, as used in New York Penal Code, § 
652, prohibiting any person from driving a 
bicycle on the sidewalk, means a sidewalk 
along a highway, and to convict it must be 
proved that the sidewalk is not on private 
property. People v. Meyer, 56 N. Y. Supp. 
1097, 1099, 26 Misc. Rep. 117. 


The word “sidewalk” has a well-under- 
stood meaning. It is the public way, gen- 
erally somewhat raised, especially intended 
for pedestrians, and adapted to their use; 
usually constructed in this country as a part 
of a street, at or along the side of the part 
thereof especially designed and constructed 
for the vehicles and animals; there being 
often, if not generally, a gutter, also con- 
stituting a portion of the street, between 
such parts. And when a sidewalk is spoken 
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of as being on a specific side of a designat- 
ed street it is to be understood to be a part 
so reserved on that side, at or along the spe- 
cific side of the roadway. Wabash R. Co. v. 
De Hart (Ind.) 65 N. E. 192, 198. 


Acts 1879, No. 244, creating a liability 
in favor of persons “sustaining bodily in- 
jury upon any of the public highways or 
streets in this state by reason of neglect 
to keep such public highways or streets and 
all bridges, crosswalks and culverts in good 
repair,’’ does not apply to sidewalks. This 
statute was intended to distinguish between 
those portions of the streets which the city 
itself constructs and keeps in repair and 
that other portion, namely, sidewalks, which 
it compels property owners to build and keep 
in repair, rendering the city liable in one 
case and not in the other. Every crosswalk 
is in one sense a sidewalk, because it is 
an extension of the sidewalk proper across 
an intervening space; but it makes no differ- 
ence whether it crosses a street or an alley— 
in each case it crosses a highway for the 
passage of teams, and is a part of the street, 
which the city itself builds and keeps in 
repair. Pequignot v. City of Detroit (U. S.) 
16 Fed. 211, 212. 


SIDING. 


See, also, “Side Track”; “Switch.” 


The words “sidings,” “switches,” and 
“turnouts,” in relation to railroads, are of 
modern growth, and not only in popular use, 
but in the dictionaries, are treated as to 
some extent interchangeable. The only def- 
inition that. Webster gives of “siding” is the 
turnout of a railroad, and “turnout” is de- 
fined as “a short side track on a railroad, 
which may be occupied by one train while 
another is passing on a main track; a sid- 
ing.” City of Philadelphia v. River Front 
R. R. Co., 19 Atl. 356, 357, 183 Pa. 134. 


By “blind siding” is meant a side track 
to a railroad where there is no telegraphic 
station. Galveston, H. & S. A. R. Co. v. 
Brown (Tex.) 59 8. W. 930, 932. 


SIGHT. 


See “After Sight”; “In Sight.” 


A bill payable at so many days’ “sight” 
is to be counted so many days next after 
the bill shall be accepted, or else protested 
for nonacceptance, and not from the date 
of the bill, nor from the day that the same 
came to hand, or was privately exhibited to 
the party on whom it is drawn to be accept- 
ed, if he did not accept thereof, for the sight 
must appear in a legal way, which 1s ap- 
proved either by the parties underwriting 
the bill, accepting thereof, or by protest 


SIGN—SIGNATURE 


made for nonacceptance. Campbell v. 
French, 6 Term R. 200, 212. 


SIGN—SIGNATURE. 


See “Countersign’’; 
ture.“ 


“Material Signa- 


Webster defines “to sign” as to affix a 
signature to; to ratify by hand or seal; to 
subscribe in one’s own handwriting; and “sig- 
nature” as a sign, stamp, or mark impressed, 
especially the name of any person written 
with his own hand, employed to signify that 
the writing which precedes accords with his 
wishes or intentions; a signed manual. Ap- 
peal of Knox’s Estate, 18 Atl. 1021, 1023, 
131 Pa. 220, 6 L. R. A. 353, 17 Am. St. Rep. 
798. 


As defined by Bouvier, “signature” is 
understood as the art of putting down a 
man’s name at the end of an instrument to 
attest its validity. Wade v. State, 2 S. W. 
594, 22 Tex. App. 256. : 


Signature means a person’s name as set 
down by himself. Mills v. Howland, 49 N. 
W. 413, 2 N. D. 30 (citing And. Law Dict.). 


To “slgn’” a paper is to subscribe one’s 
own name to it. The requirement that the 
passenger purchasing a return ticket should 
sign it contemplates that the purchaser will 
use his real name, not the name of another, 
nor only his given name. Sinnott v. Louis- 
vile & N. R. Co., 56 8. W. 836, 838, 104 
Tenn. 233. 


Exactly what constitutes a “signing” 
has never been reduced to.a judicial formula, 
but it has usually been regarded that what- 
ever is intended as a signature is valid sign- 
ing, no matter how imperfect or unfinished 
or fantastic or illegible or even false the 
separate characters or symbols used may be. 
Sheehan v. Kearney (Miss.) 21 South. 41, 42, 
57 Am. St. Rep. 39 (citing In re Plate’s Es- 
tate, 148 Pa. 55, 23 Atl. 1038, 33 Am. St. 
Rep. 805). 


The word “sign” in the English statute 
of frauds means the making of some mark 
upon the paper so as to identify and give 
etficacy to it by some act. and not by words 
merely. In re McElwaine’s Will, 18 N. J. 
Eq. (8 C. E. Green) 499, 503. 


An Illinois statute requiring a collect- 
or’s warrant to be “signed” by certain oft- 
cers is complied with when the signatures 
of the officers appear upon the instrument, 
and the same is not vitiated where the word 
„countersign“ appears before one of the sig- 
natures. Gurnee v. City of Chicago, 40 III. 
165, 167. 


A deed or other instrument may be said 
to be “signed” whenever the name of its 
maker is so written upon it as to evidence 
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his intention to give authenticity to it At 
common law the seal was the sign, and a 
sealing was regarded as a signing, as the 
act evidencing the intention of a maker to 
give vitality to the instrument; and where 
a deed is wholly written by another at the 
grantor’s request, and not subscribed by the 
grantor, his name only appearing in the 
granting clause, but it is acknowledged by 
him before the proper officer, it is signed 
so as to be valid and operative. Newton v. 
Emerson, 18 8. W. 348, 349, 66 Tex. 142. 


St. 1897, c. 417, § 78, providing that any 
voter signing a nomination paper shall sign 
the same in person,” means that the voter 
shal] sign with his own hand, or be present 
at the signing by another for him, and re- 
quest that it be done. Commonwealth v. 
Connelly, 40 N. E. 862, 163 Mass. 539. 


The phrase “did not sign,” as used in a 
plea to an action on a note alleging that 
the party sued “did not sign” the note, is 
used in place. of the more usual and more 
comprehensive phrase did not make,” and 
is a plea in bar, for it is a plea intended 
to deny the note sued on. Holman v. Car- 
hart, 25 Ga. 608, 609. 


The “signature” of a person on a paper 
is that person’s own name written by him 
or by another with his authority. A rail- 
road ticket requiring the signature of the 
original purchaser on the back thereof con- 
templates that the purchaser will use his real 
name, not the name of another, nor only his 
given name. Sinnott v. Louisville & N. R. 
Co., 56 S. W. 836, 838, 104 Tenn. 233. 


As actual signing. 


The word “signed,” as used in the stat- 
ute of wills (Act March 17, 1713-14), provid- 
ing that all wills shall be made in writing. 
signed and published by the testator in the 
presence of three subscribing witnesses. 
means an actual signing by the testator in 
the presence of the witnesses; and a mere 
acknowledgment, in their presence, of his 
signing a will is insufficient. Mickle v. Mat- 
lack, 17 N. J. Law (2 Har.) 86, 87. 


Where the statute to prevent frauds re- 
quires the contract to be put in writing and 
“signed by the party” to be charged, a res- 
olution, ordinance, or vote of a corporation 
accepting or adopting a lease or contract 
tendered does not constitute a “signing” with- 
in the words or intent of the statute. Wade 
v. City of Newbern, 77 N. C. 460, 465. 


Autograph synonymous. 

A signature is the sign on an instrument 
or document by any mark in token of knowl- 
edge, approval, acceptance, or obligation, and 
by long custom and usage has come gener- 
ally to mean the name of a person written 
by himself, and thus to be nearly an exact 


SIGN—SIGNATURE 


synonym of autograph; but such significa- 
tion is not inherent in the word itself. In re 
Walker’s Estate, 42 Puc. 815, 816, 110 Cal. 
387, 30 L. R. A. 460, 52 Am. St. Rep. 104. 


Execute synonymous. 
See “Execute.” 


Indorsement to note. 


An indorsement to a negotiable promis- 
sory note is a signature to a written instru- 
ment within an act making it criminal to 
obtain the signature of any person to a writ- 
ten instrument by false token or pretense. 
People v. Chapman (N. Y.) 4 Parker, Cr. R. 
56, 58. 


As requiring intent. 


The actual signing of a written instru- 
ment in a legal sense may imply more than 
the clerical act of writing the name. The 
element of intent may enter into the act, not 
the intent merely to place the name on the 
paper, but to affix it to the instrument in 
token of an intention to be bound by its con- 
ditions; for a signing consists of both the 
act of writing a person’s name and the in- 
tention in doing this to execute, authenticate, 
or to sign as a witness. In an action to re- 
cover from an alleged surety on an indem- 
nity bond, defendant, as between the orig- 
inal parties, is not estopped from claiming 
that he did not execute the instrument as a 
surety, but that he inadvertently placed bis 
signature thereto under the name of the ob- 
ligor instead of the proper place for a wit- 
ness to sign, which he intended merely to be. 
United States Fidelity & Guaranty Co. v. 
Siegmann, 91 N. W. 473, 474, 87 Minn. 175. 


A Signature, according to Greenleaf, con- 
sists both of the act of writing the party's 
name and of the intention of thereby finally 
authenticating the instrument. Vines v. 
Clingfost, 21 Ark. 309, 312; Watson v. Pipes, 
32 Miss. 451, 466; Board of Trustees Sev- 
enth St. Colored M. Ð. Church v. Campbell, 
21 South. 184, 187, 48 La. Ann. 1543; Da vis 
v. Sanders, 19 S. E. 138, 139, 40 S. C. 507. 


Mark. 


The term “signature” includes the mark 
of a person who is unable to write his name. 
Zacharie v. Franklin, 37 U. S. (12 Pet.) 151, 
160, 9 L. Ed. 1035; Vanover v. Murphy's 
Adm’r (Ky.) 15 S. W. 61, 62; Terry v. John- 
son, 60 S. W. 300, 301. 109 Ky. 589; Gillis v. 
Gillis, 23 S. E. 107, 108, 96 Ga. 1, 30 L. R. A. 
143, 51 Am. St. Rep. 121. 


To constitute a “signature” it is not 
necessary that the party should write his 
entire name, his mark being held sufficient; 
and if the signature be made by another 
guiding his hand with his consent it is held 
sufficient. Board of Trustees Seventh St. 
Colored M. E. Church v. Campbell, 21 South. 
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184, 187, 48 La. Ann. 1543; Watson v. Pipes, 
32 Miss, 451, 466. Even though he was able 
to write. Vines v. Clingfost, 21 Ark. 309, 
312. 


A person is said to “sign” a document 
when he writes or marks something on it 
in token of his intention to be bound by its 
contents. In the case of an ordinary per- 
son, “signature” is commonly used as equiv- 
alent to “subscription,” but any mark is 
sufficient if it shows an intention to be bound 
by the document. Illiterate persons com- 
monly sign by making a cross. Board of 
Trustees Seventh St. Colored M. E. Church v. 
Campbell, 21 South. 184, 187, 48 La. Ann. 
1543 (citing Sweet, Law Dict.). 


The word “signed,” as used in the stat- 
ute of frauds, is satisfied by the making of 
a mark, and it was not necessary to prove 
that the party could not write his name at 
the time. Baker v. Dening, 8 Adol. & El. 94 


A statutory requirement that a “signa- 
ture” shall always be in the proper hand- 
writing of the person required by law to sign 
does not require the actual writing of the 
signer’s full name by himself, but one per- 
son may sign for another person, and, if the 
party required to sign cannot write, a signa- 
ture by mark is sufficient. Sheehan v. Kear- 
ney (Miss.) 21 South. 41, 42, 57 Am. St. Rep. 
89. 


If a testator bas his hand guided in 
making his mark, it is a sufficient signature 
within the statute of frauds. Wilson v. 
Beddard, 12 Sim. 28, 83. 


Under Code, § 1, defining a “signature or 
subscription” to “include a mark, when a 
person cannot write his name, his name be- 
ing written near it, and witnessed by a per- 
son who writes his own name as a witness,” 
and section 1731, requiring a chattel mort- 
gage to be in writing, and subscribed by the 
mortgagor, a mortgage of personal property 
by one who is unable to write his name is 
subscribed by the mortgagor only when he 
has made his mark near his name, sub- 
scribed for him, and this making of his 
mark has been witnessed by a person who 
can and does write “his own name as a 
witness.” Houston v. State, 21 South. 813, 
814, 114 Ala. 17. 


Under Pol. Code 1895, § 5, a “signature” 
Includes a mark, even though the mark is 
not between the given name and the sur- 
name. Horton v. Murden, 43 S. E. 786, 787, 
117 Ga. 72. 


Signatures by marks are treated as orig- 
inal signatures, and are a signing or sub- 
scription within the terms of statutes regu- 
lating the making of deeds, wills, or writ- 
ten instruments. Robins v. Coryell (N. T.) 
7 Barb. 556, 500. 


SIGN—SIGNATURE 


Where a witness to a will is unable to 
write, the mark of that witness is his sig- 
nature. Gillis v. Gillis, 23 S. E. 107, 108, 
96 Ga. 1, 30 L. R. A. 143, 51 Am. St. Rep. 
121. 


By Code. § 50, the word “signature” in- 
cludes a mark. Brown v. McClanahan, 68 
Tenn. (9 Baxt.) 347. 


To “sign,” in the primary sense of the 
word, is to make any mark. To “sign” any 
instrument or docket is to make any mark 
upon it in token of knowledge, approval, ac- 
ceptance, or obligation. A signature is a 
sign thus made. In re Walker’s Estate, 42 
Pac. 815, 816, 110 Cal. 387, 30 L. R. A. 460, 
52 Am. St. Rep. 104. 


A signature is not limited to a written 
name, and includes a mark. There can be no 
doubt that historically and down to very 
modern times the ordinary “signature” was 
the mark of a cross, and there is, perbaps, 
as little question that in the general dif- 
fusion of education at the present day the 
ordinary use of the word implies the writ- 
ten name. Even in the now usual accepta- 
tion of a writen name, “signature” still does 
not imply the whole name. Appeal of Knox's 
Estate, 18 Atl. 1021, 1023, 131 Pa. 220, 25 
Wkly. Notes Cas. 133, 135, 6 L. R. A. 353, 17 
Am. St. Rep. 798. 


A note is “signed” by the maker if he 
writes his own name thereto, or if his name 
is written in his presence and by his direc- 
tion, either with or without the maker’s 
mark. Crumrine v. Crumrine's Estate, 43 N. 
E. 322, 324, 14 Ind. App. 641. 


The word “signature” includes mark 
when the person cannot write, his name be- 
ing written near it, and witnessed by a per- 
son who writes his own name as witness. 
Code Civ. Proc. Mont. 1895, § 3463; Pol. Code 
Mont. 1895, § 16; Civ. Code Mont. 1895, § 
4662; Pen. Code Mont. 1895, § 7; Civ. Code 
Ala. 1896, § 1; Rev. St. Okl. 1903, § 2808; 
Pen. Code Cal. 1903, §.7; Rev. Codes N. D. 
1899, § 5135; Civ. Code S. D. 1903, § 2469; 
Maupin v. Berkley, 3 Ky. Law Rep. 617; 
Iowa Loan & Trust Co. v. Greenman, 88 N. 
W. 518, 63 Neb. 268. Except to an affidavit 
or deposition, or a paper executed before a 
judicial officer; in which case the attesta- 
tion of the officer is sufficient. Cr. Code N. 
Y. 1903, § 958; Rev. Codes N. D. 1899, § 
8508; Code Cr. Proc. S. D. 1903, § 641; Rev. 
St. Okl. 1903, § 5149. Provided that when a 
signature is by mark it must, in order that 
the same may be acknowledged, or may serve 
as the signature to any sworn statement, be 
witnessed by two persons, who must sub- 
scribe their own names as witnesses there- 
to. Code Civ. Proc. Cal. 1903. § 17; Civ. 
Code Cal. 1903, § 14. Under statutes of this 
kind it has been held that the attestation of 
a witness to a will by his mark is valid, 
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although the person writing the name of the 
witness fails to sign his name in witness of 
that fact. Davis v. Semmes, 9 S. W. 434, 
51 Ark. 48. That a signature written by an- 
other than the signer, who was unable to 
write, is not a signature by mark, unless 
there is a sign or mark to indicate that the 
signer did not sign his own name. Simmons 
v. Leonard, 18 S. W. 280, 281, 91 Tenn. 183, 
30 Am. St. Rep. 875. That a mark by or 
for a surety who cannot write is a signature 
in law, although not witnessed as required 
by the Civil Code. Maupin v. Berkley, 3 Ky. 
Law Rep. 617. And it was said in Watson 
v. Billings, 38 Ark, 278, 283, 42 Am. Rep. 
1, that this (referring to the statute) was 
not necessary in common law to constitute 
a signature by mark. We can see obvious 
reasons for the provision, however, in the 
thousands of uneducated persons without 
any experience or habits of preserving prop- 
erty, who have recently been clothed with all 
the rights of citizenship. While the act of 
the grantor before the proper official and the 
filing for record taken in evidence may per- 
haps be considered as an adoption of the 
written name as a signature regardless of 
the mark, yet in the case of an instrument 
which has not been both acknowledged and 
filed the mark should not be considered a sig- 
nature without the name of the person writ- 
ing the grantor’s name being so subscribed. 
Watson v. Billings, 38 Ark. 278, 283, 42 Am. 
Rep. 1. 


The term “signature” includes any name, 
mark, or sign written with intent to authenti- 
cate any instrument or writing. Rev. Codes 
N. D. 1899, § 7722; Pen. Code S. D. 1903, § 
817; Rev. St. Ok]. 1903, § 2695; Laws N. Y. 
1892, c. 677, § 12; Rev. St. Utah 1898, § 2498; 
Ann. Codes & St. Or. 1901, § 2183; Gen. St. 
Minn. 1894, § 6842, subd. 7; Pen. Code N. Y. 
1903, § 718. 


The word “signature” includes the mark 
of a person unable to write. Rev. St. Tex. 
1895, art. 3270. 


A mark shall have the same effect as a 
signature when the name is written by some 
other person, and the mark made near there- 
to by the person unable to write his name. 
Pen. Code Tex. 1895, art. 31; Cobbey’s Ann. 
St. Neb. 1903, § 2383. 


In the construction of statutes the word 
“signature” includes the mark of an illiterate 
or infirm person. Pen. Code Ga. 1895, § 2. 


The word “signature” includes a mark, 
the name being written near the mark and 
witnessed. Shannon’s Code Tenn. 1896, § 62. 


Signature of part of name. 

The wills act of 1833 provided that 
every will must be signed at the end there 
of. Held, that a signature by the first name, 
or by initials only, may be a valid execution 


SIGN—SIGNATURB 


of a will if the intent to execute is apparent. 


Appeal of Knox (Pa.) 25 Wkly. Notes Cas. 
133, 135. 


Signature written by another. 


“Signed,” as used in Pub. St. c. 100, § 
25, forbidding the sale of liquor to a hus- 


band after notice by the wife “in writing 


signed by her,“ includes a notice bearing the 
wife’s name, but actually signed by another 
at her request and in her presence, she 
knowing the contents and objects of such 
notice. Finnegan v. Lucy, 32 N. E. 656, 157 
Mass. 439. 


The writing of the name of the vendor 
in a memorandum of a sale by a broker au- 
thorized to make the sale is a sufficient sign- 
ing within the statute of frauds, and it is 
immaterial] whether the name is written at 
the top, or in the body, or at the bottom of 
the memorandum. Merritt v. Clason (N. Y.) 
12 Johns. 102, 105, 7 Am. Dec. 286. 


Where a memorandum was drawn up 
between three parties, each agreeing to con- 
tribute a certain sum to a purse to be run 
for by their colts, and to forfeit such sum 
to the others if his colt did not run, and 
after the written name of each party was 
given a description of the colt he would 
enter for the race, the agreement was suf- 
ficiently signed, though the signatures were 
all written by one person. Fulshear v. Ran- 
don, 18 Tex. 275, 277, 70 Am. Dec. 281. 


Place of signing. 


The etymology of the word “sign” does 
not necessarily require that the signature 
be placed at the bottom of an instrument, 
but it is much a matter of taste as to the 
place of signing. Adams v. Field, 21 Vt. 
254, 264. 


“Signing,” in common parlance, means 
the writing of the name at the bottom of the 
paper or instrument, thereby formally au- 
thenticating it; and not a mere recital of 
the name in any part of the instrument. 
Evans v. Ashley, 8 Mo. 177, 181. 


As used in St. 32 Hen. VIII, allowing 
any person having land held by military 
tenure to devise two-thirds thereof, and any 
person having land held by socage tenure 
to devise the whole, provided the devise be 
made in writing, “signed” by the testator, 
means the writing of his name by the tes- 
tator in any part of the instrument. Smith- 
deal v. Smith, 64 N. C. 52, 53. 


Where a statute requires an instrument 
to be “signed” it is held that, if the party 
writes his name either In the body or at 
the foot or end with the intent to execute 
the instrument, it is signed within the mean- 
ing of the statute. In this respect a differ- 
ence is made between the terms signed and 
“subscribed,” it being held that to constitute 
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an execution where the instrument is to be 
subscribed it is necessary that the signature 
be at the end or foot of the instrument. 
Lawson v. Dawson’s Estate, 53 S. W. 64, 65, 
21 Tex. Civ. App. 361. 


“Signed,” as used in Wag. St. p. 1364, 5 
3, declaring that every will shall be signed 
by the testator, means that the testator's 
name shall be affixed at the bottom of the 
will, either in his own handwriting or that 
of some one else by his authority. Catlett 
v. Catlett, 55 Mo. 330, 331. 


| The doctrine of the French law as to the 
signature to an olographic will is expressed 
as follows by an annotator of the Code: Al- 
though the natural place of the signature be 
at the end of the act, because it expresses 
the final approval by the testator to the dis- 
positions of the last will which he has made, 
it is, however, admitted that the writing by 
the testator of his name towards the end 
of the act may be considered as a signature 
if it is placed after all the dispositions con- 
‘hat a the testament. It does not matter 


that after the name there may follow some 
words connected with it, if the words thus 
following are superfluous and useless.” In re 
Armant, 9 South. 50, 51, 43 La. Ann. 310, 26 

Am. St. Rep. 183. ` 


Where one of the vendees wrote their 
firm name on a piece of paper, below which 
the vendor wrote the date, and “I sold to the 
above gentlemen 39 bales upland cotton at 
40 cents,” followed by bis signature. the pa- 
per was sufficiently signed within the stat- 
ute of frauds; it being immaterial that the 
vendee signed above, instead of below, the 
memorandum. Penniman v. Hartshorn, 13 
Mass. 87, 90. 


As used in the statute of frauds, requir- 
ing certain contracts to be in writing and 
signed by the party to be charged, it is not 
necessary to the validity of the contract that 
the note or memorandum should be signed 
underneath or at the end; but it is a com- 
pliance with the statute if the name of the 
party to be charged appear in any part of 
the instrument either in the top, in the mid- 
dle, or at the bottom, provided it is placed 
there either by the party himself or by his 
authority and is applicable to the whole sub- 
stance of the writing. While the popular 
meaning of the word “signed,” when applied 
to a contract or other instrument, is general- 
ly the writing of one’s name at the bottom, 
the primary meaning is to write one’s name 
on paper, or to show or declare, assign or 
attest, by some sign or mark. James v. Pat- 
ten, 6 N. Y. (2 Seld.) 9, 12, 13, 55 Am. Dec. 
376. 


“Signed,” as used in the statute of 
frauds, requiring memorandums of sales to 
be signed, did not require subscription of the 
signature at the end of the contract. The 
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place of the signature in the memorandum | or lithographed, which the party issuing the 
is immaterial, and the name may as well be summons may adopt as his own, will be 
printed as written, if the printed name is sufficient. Herrick v. Morrill, 33 N. W. 849. 
adopted by the party to be charged. Drury 850, 37 Minn. 250, 5 Am. St. Rep. 841. 
v. Young, 58 M ; , 42 ; . 343. 

ung rl e Gen. St., 1094, providing that in ac- 


The ordinary legal meaning of the word ' tions against the representatives of deceased 
“signature” as applied to a pleading is that persons no acknowledgment or promise shall 
the proper name has been written and signed be sufficient evidence of a new or continuing 
at the end of it. It is not sufficient if the contract to take the case out of the statute 
name of the party pleading or his attorney l of limitations unless the same be contained 
appears in the body of the writing, as in the in some writing “signed” by the party to be 
case of a will at common law. Ashbrook v. | charged thereby, does not mean writings sub- 


Roberts, 82 Ky. 298, 301. 


As to what amounts to a signing by a 
testator under the statute of 29 Car. II, it 
is said in Jarm. Wills, p. 201: “It has been 
decided that a mark is sufficient, and that 
notwithstanding the testator is able to write, 
and though his name does not appear on the 
face of the will.” To the same effect is sec- 
tion 303 of Schouler on Wills, citing Amer- 
ican cases. Section 14 of the Civil Code pro- 
vides that “signature” or “subscription” in- 
cludes “mark” when the person cannot write; 
his name being written near it, and written 
by a person who writes his own name as a 
witness, Testator made her mark at the 
end of a will which was only six lines in 
print, which commenced with her name; the 
whole paper being written by a person who 
signed as a witness. It was held that the 
mark was sufficiently near the written name 
to constitute a signature under such statute. | 
In re Guilfoyle, 31 Pac. 553, 96 Cal. 598, 22 
L. R. A. 370. 


The requirement that a memorandum of 
sale be signed by the party to be bound 
means that the signature must be somewhere 
on the instrument, and placed there for the 
purpose of giving it authenticity. Anderson 
v. Harold, 10 Ohio, 399, 402. 


The indorsement of the name of the at- 
torney on the back of the bill of exceptions 
was such a “signing” as is contemplated and 
required by Civ. Code, 3 5527. O'Connell 
Bros. v. Friedman, Keiler & Co., 43 8. N 
1001, 117 Ga. 948. 


l 


— 


Printed or stamped signature. 


To sign” means to attach a name, or 
cause it to be attached, to a writing, by any 
of the known methods of impressing the 
name on paper with the intention of signing 
it; and where the name of the prosecuting 
attorney appeared in print on an indictment 
it is a sufficient compliance with Rev. St. 
1881, § 1669, requiring the indictment to be 
“signed by the prosecuting attorney.” Ham- 
ilton v. State, 2 N. E. 299, 300, 103 Ind. 96, 
53 Am. Rep. 491. 


Under a statute requiring the summons 
to be subscribed by the plaintiff or his at- 
torney, it is not necessary that the name 
be written, but it may be printed on the 
summons. Any signature, whether written 


scribed by the deceased with his own hand, 


for one may properly sign his name by means 


of a rubber stamp, used by himself, or by 
another at his direction. In re Deep River 
Nat. Bank (Conn.) 47 Atl. 675, 677, 73 Conn. 
341. i 


Subseribed synonymous. 


Although of a different derivation than 
“subscribed,” and although its literal mean- 
ing may have a shade or two of difference, 
the two words are substantially the same, 
except where, in a statute, or connection 


with a context, some peculiar or additional 
‘meaning to the words is indicated. Cali- 


fornia Canneries Co. v. Scatena, 49 Pac. 462, 
463, 117 Cal. 447. l 


“Sign,” as used in Rev. St. art. 1378. 
providing that, where the parties do not 
agree to a statement of facts, the judge shall 
“make out and sign and file with the clerk a 
correct statement of the facts proved on the 
trial,” which shall constitute a part of the 
record, is synonymous with the word sub- 
scribe,” which means to place a signature at 
the bottom of a written instrument. Wade 


v. State, 2 S. W. 594, 22 Tex. App. 256. 


“Sign” means to affix a signature to, and 
is not synonymous with “subscribe,” as used 
in 4 Rev. St. (8th Ed.) p. 25, § 40, subd. 4, 
which provides that to every will “there shall 
be at least two attesting witnesses, each of 
whom shall sign his name as a witness at 
the end of the will“; and it includes the 
signing by one witness of the name of the 
other witness at the request of such other. 
who ig at the time incapacitated from writ- 
ing. In re Strong, 16 N. Y. Supp. 104, 2 
Con. Sur. 574. 


SIGN (Noun). 


“Signs,” as used in a chattel mortgage 
on the furniture and signs of a boot and shoe 
store, includes a wooden elephant kept in 
the store at night, but standing in front 
thereof in daytime, decorated with shoes, as 
the principal object of such elephant is that 


| of a sign. Curtis v. Martz, 14 Mich. 506, 507, 


512. 


SIGN OF FRAUD. 


Anything out of the usual course of busi- 
ness is a “sign of fraud.” Taking an abso- 


SIGN OVER 


lute deed as a security for money is a mark | 
of fraud, for it is calculated to deceive cred- 
itors, and to make them believe that no part 
of the property is subject to their demands, 
when in fact it is otherwise. A deed not at 
first fraudulent may become so by being con- 
zealed, because by its concealment persons 
may be induced to give credit to the grantor. 
The omission to place a deed on record is an 
instance of concealment within the rule. 
Lyon v. Plankinton Bank, 89 N. W. 1017, 
1018, 15 S. D. 400. 


SIGN OVER. 


The words sign over“ in a written in- 
strument which was claimed to be a convey- 
ance of land were held not to be operative 
words of present conveyance. McKinney v. 
Settles, 81 Mo. 540-545. 


SIGNAL. 


“Signal,” as used in a contract allowing 
one railroad to cross the tracks of another 
railroad, imposing upon it the expense of all 
watchhouses, signal! stations, signals, and oth- 
er similar appliances that may be required, 
implies merely a notification to the trainmen, 
by reason of which they are to govern their 
conduct. An interlocking system is not a 
signal. Chicago, St. P., M. & O. R. Co. v. 
Chicago, M. & St. P. R. Co., 80 N. W. 180, 181, 
113 Wis. 161. 


SIGNATURE DECLARED ON. 


The phrase “any signature to a written 
instrument declared on or set forth as a 
cause of action in St. 1877, c. 163, providing 
that any signature to a written instrument 
declared on or set forth as a cause of action 
shall be taken as admitted unless its genuine- 
ness is specially denied, does not apply to the 
signature of a witness to an attested promis- 
sory note, required by Gen. St. c. 155, § 4, to 
take the note out of the statute of limitations, 
as the signature of an attesting witness to 
a promissory note does not, properly speak- 
ing, form part of the cause of action against 
the maker. Holden v. Jenkins, 125 Mass. 
446, 448. 


SIGNED AND SEALED. 


The words “signed and sealed” affixed 
at the end of a note, and following the signa- 
ture of the maker, and a scroll for his seal, 
with the letters L. S.” written across it, is 
equivalent to the words “witness my hand 
and seal.” Humphries v. Nix, 77 Ga. 98. 


“Signed and sealed,” as used in the cer- 
tification of a deed, must be construed agree- 
ably to the common understanding and ac- 
ceptation of its meaning as an equivalent ex- 
pression for signed, sealed, and delivered” or 
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“executed.” 
13L 


Tubbs v. Gatewood, 26 Ark. 128, 


SIGNED BY THE PARTIES TO BE 
CHARGED. 


As used in Pub. St. 1849-53, c. 50, § 3, 
requiring that contracts for the sale of goods 
for the amount of $50 or more shall be in 
writing, “signed by the parties to be charged 
therewith” does not mean that all the parties. 
to the writing shall sign the same, but only 
those to be charged. Morin v. Martz, 13 
Minn. 191, 193 (Gil. 180, 182). 


SIGNED, SEALED, AND DELIVERED. 


The words “signed, sealed, and deliver- 
ed,” as used in a deed declaring that the 
deed was signed, sealed, and delivered by the 
grantor, constitute some evidence of a deliv- 
ery of the deed; but when it is shown con- 
clusively by other evidence that there was no 
delivery, these words can have no force. 
Stone v. French, 14 Pac. 530, 532, 87 Kan. 
145, 1 Am. St. Rep. 237. 


SIGNING JUDGMENT. 


The words “signing judgment” and other 
famillar words, as used at common law, 
meant a very different thing from signing the 
completed Judgment entry. Such words sim- 
ply meant the allowance or permission by the 
master or other proper officer to the plaintiff 
or defendant to have the judgment entered in 
his favor when the cause had reached such a 
stage that he was entitled to have a judgment 
rendered in his favor. And the common-law 
authorities nearly always speak of one of the 
parties—generally the plaintiff—signing judg- 
ment, and seldom speak of an officer signing 
judgment. And the judgment here spoken of 
as thus signed Is in fact no judgment at all. 
It is really only a right and a permission to 
take judgment, and, though an execution may 
in some cases be issued on it, yet it cannot 
be used as evidence in any court of justice. 
French v. Pease, 10 Kan. 51, 54. 


Code, § 420, relating to the stay of execu- 
tion, and fixing the time for the commence 
ment of the stay from the time of “signing 
the judgment,” relates to the signature of 
the judge in the proceedings of the court on 
the day on which the judgment was render- 
ed, as provided by section 22 of the circuit 
court act. Galbraith v. Sidener, 28 Ind. 142, 
150. 


SIGNAL OF DISTRESS. 


A “signal of distress” is a request for as- 
sistance, and if competent persons, on such re- 
quest, subject themselves to labor, danger, 
and expense to get on board of the vessel, and 
there offer their services for such reward as 


SIGNS 


the law will give them, if such offer be re- 
jected it would seem that some compensation 
should be made for the labor, expense, and 
danger so incurred, especially where the ves- 
sel subsequently comes to a place of safety. 
The Susan (U. S.) 23 Fed. Cas. 440, 442. 


SIGNS. 


Act Feb. 10, 1818, requiring a physician 
to deliver his account or bill of particulars in 
plain English words,” or as nearly so as the 
articles will admit, cannot be construed to 
include contractions, initials, and symbols. 
They are not words, or, at any rate, are not 
English words. Hedges’ Ex’rs v. Boyle, 7 N. 
J. Law (2 Halst.) 68, 71. 


Caret. 


If an indictment have an interlineation 
and have a caret (A) at the proper place where 
the interlined words are to come in, the court 
will take notice of the caret, and read in the 
interlined words, Rex v. Davis, 7 Car. & P. 
319. 


Degree sign. 

A call for courses in a boundary was 
“thence with the arc of a circle with the radi- 
us of eleven miles from the town of L. 12° 
93 miles.” Two other calls were “thence 
south with the McNairy and Hardin line 1° 
52 miles; thence west 1° 89 miles.” Plain- 
tiffs contended that the degree sign between 
the figures should be construed as the normal 
sign for degrees, while defendants contended 
signs were intended for periods. Held, that 
defendants’ contention should be sustained, 
since, if the figures were construed literally, 
the description would amount to the arc of a 
circle of 93 miles with a radius of 11 miles, 
which, as the circumference of a circle is 
three times its diameter, would not only com- 
plete the circle, but would run partially 
around it, while by construing the sign to be 
nothing more than a decimal point it de 
scribes by actual measurement the boundarics 
of the county, and it may therefore be prop- 
erly presumed that the sign was used by the 
printer as a decimal point. Brown v. Ham- 
Jett, 76 Tenn. (8 Lea) 732, 736. 


The signs of degrees and minutes used in 
stating the courses in describing a highway 
are no part of the English language, within a 
statute requiring pleadings to be drawn in the 
English language. State v. Town of Jericho, 
40 Vt. 121, 122, 94 Am. Dec. 387. 


Dollar sign. 


Mr. Webster, in his article on “Arbitrary 
Signs,” in the third division thereof. Mone- 
tary and Commercial,” gives this sign thus: 
“$, dollar or dollars, as $1, $200;” and in a 
note it is said: “The origin of the sign $ has 
been variously accounted for, but it is prob- 
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of eight”; 1. e., reals, an old Spanish coin of 
the value of a dollar. Hall v. King, 29 Ind. 
205, 206. 


In Goodall v. Harrison, 2 Mo. 153, the 
court held that the mark “$” for “dollar” is 
not a character known to the English lan- 
guage as a character to express a word or a 
part of word, and sustained a demurrer to a 
declaration with damages alone expressed by 
that mark for dollar. The court said it would 
be idle to contend that this sign is an abbre- 
viation of any word. We have adopted the 
English common law by statute, but not the 
language, but we cannot follow the president 
of the Missouri court. The date of thé adop- 
tion of the mark “$” as an abbreviation of 
“dollar” into common use in business trans- 
actions is not known. On entering into the 
business, I found it domiciled into the family 
of English abbreviations for the word ‘dol- 
lar,“ and never heard its claims questioned 
until now, nor its signification applied to any 
other word.” Jackson v. Cummings, 15 III. 
(5 Peck) 449, 452. 


The usual marks expressive of dollars 
and cents when employed according to general 
and long practice, as in stating accounts and 
the like, may be treated as part of our lan- 
guage by adoption and use, but are not a part 
of the English language within the statute 
requiring declarations and other pleadings to 
be drawn in the English language; and there- 
fore a declaration on a note, in which the 
amount for which the note is given is only 
expressed in figures, with the mark for dol- 
lars prefixed, is insuflicient. Clark v. Stough- 
ton, 18 Vt. 50, 52, 44 Am. Dec. 361. The stat- 
ute must have contemplated the use of Eng- 
lish letters and words allowing customary 
abbreviations which would not obscure the 
sense, and figures for the purpose of express- 
ing numbers merely; so the usual mark ex- 
pressive of dollars and cents, when employed 
according to general and long practice, as in 
stating accounts and the like, may, to that 
extent, be treated as part of our language by 
adoption and use. Clark v. Stoughton, 18 Vt 
50, 52, 44 Am. Dec. 361. 


The mark used to denote dollars has ob- 
tained general currency, and conveys the 
idea of dollars as distinctly as the word “dol- 
lar” itself; and hence it is not a valid objec- 
tion to a Judgment when the amount thereof 
is expressed only in figures preceded by the 
dollar mark after the word dollars“ writ- 
ten in the judgment. Davis v. McCary, 13 
South. 665, 100 Ala. 545. 


The use of the dollar mark, or an abbre- 
viation for dollars, and a dot cutting off two 
figures for cents, is admissible in pleading. 
Fulenwider v. Fulenwider, 53 Mo. 439, 441. 


The dollar sign “$,” when preceding the 
aggregate of a column of figures, will be con- 
strued to apply to each item of such column, 


ably a modified figure 8, denoting a “piece | although such items are not preceded by a 


. SIGNS 


similar mark. People v. Owyhee Lumber 
Co., 1 Idaho, 420, 422. 


Percentage sign. 


,“ as used in a note reciting Int. G 
6% P. a.,“ “is a per cent. mark, and, when 
used as here, has a recognized meaning, and 
is known to stand for six per cent.” Sim- 
mons v. Brooks, 34 N. E. 175, 177, 159 Mass. 
219. 


SILENCE. 


Where there is no obligation to speak, 
“silence” cannot be termed suppression of a 
fact. Chicora Fertilizer Co. v. Dunan, 46 Atl. 
347, 351, 91 Md. 144, 50 L. R. A. 401. 


In an action by the purchaser of a herd 
of cattle for false representations made by 
the seller, it was held proper to instruct the 
jury that, if the seller purposely kept silent 
when be ought to have spoken, or by any 
language or acts intentionally misled the 
purchaser about the number of cattle, or by 
“silence” consciously misled or deceived him, 
the seller made material misrepresentations. 
The court said: “In any action of deceit it 
is true that silence as to a material fact is 
not necessarily, as a matter of law, equiva- 
lent to a false representation. But mere si- 
lence is quite different from concealment. A 
suppression of the truth may amount to the 
suggestion of falsehood. And if, with intent 
to deceive, either party to a contract of sale 
conceals or suppresses a material fact which 
he is in good faith bound to disclose, that is 
evidence of and equivalent to a false repre- 
sentation, because the concealment or sup- 
pression is, in effect, a representation that 
what is disclosed is the whole truth.“ Stew- 
art v. Wyoming Cattle Ranche Co., 9 Sup. 
Ct. 101-103, 128 U. 8. 383, 32 L. Ed. 439. 


SILICIUM. 


In an earlier edition of Webster's Dic- 
tionary, “silicium” is referred to as follows: 
“Silicium. Silicon, which see. The name sil- 
lelum was given by those who supposed it to 
be a metal like sodium.” Worcester thus re- 
fers to it: “Silicium. The name formerly ap- 
plied to silicon, when it was classed with the 
metals.” Its classification in a specification 
for a patent as a metal will not invalidate 
the patent. Electric Smelting & Aluminum 
Co. v. Carborundum Co. (U. 8.) 102 Fed. 618, 
620, 42 C. C. A. 537. 


SILK. 


In general, it may be stated that all 
goods made substantially of “silk” will be 
treated as silk commercially, unless it direct- 
ly appears that commerce has given another 
name to the admixture. Swan v. Arthur, 103 
U. & 597, 598, 26 L. Ed. 525. 
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Act Cong. March 3, 1887, Schedule L, 
which imposes a duty of 50 per cent. on all 
„goods, wares and merchandise made of silk 
or of which silk is the component material 
of chief value,” includes manufactures made 
partly of wool, but the component material 
of chief value of which is silk. Hartranft v. 
Meyer, 10 Sup. Ct. 751, 135 U. 8. 237, 34 L. 
Ed. 110. 


SILK GLOVES. 


Act June 30, 1864, 18 Stat. 210, imposing 
a duty of 60 per cent. on “silk gloves,” can- 
not be construed to include gloves known 
commercially as “silk plaid gloves” or pat- 
ent gloves,” manufactured in part of silk and 
in part of cotton, and made on frames. Ar- 
thur v. Unkart, 96 U. S 118, 120, 24 L. Ed. 
768. 


SILK LACE. 


„Silk lace,” as used in Act Cong. June 
30, 1864, c. 171, 13 Stat. 210, imposing a 
duty of 60 per cent. on silk laces, means 
any lace of which silk constitutes the mate- 
rial of chief value, though it is mixed with 
cotton, as well as laces which are made 
wholly of silk. Drew v. Grinnell, 6 Sup. Ct. 
117, 119, 115 U. S. 477, 29 L. Ed. 453. 


SILVER. 


See “Lawful Silver Money.” 


SILVER-BEARING ORE. 


An indictment charging grand larceny of 
“silver-bearing ore” meant a portion of vein 
matter which has been extracted and sep- 
arated from the mass of waste rock and 
earth, and implied severance from the free- 
hold. State v. Berryman, 8 Nev. 263, 270. 


SIMILAR. 


The word “similar’ is often used to de- 
note a partial resemblance only, but it is 
also often used to denote sameness in all es- 
sential parts. It is so used in St. 1866, e. 
280, § 1, giving a judge the discretion, where 
the punishment provided is fine and impris- 
onment, to impose either without the other 
if it appears that the offender has not before 
been convicted of a “similar” offense. Com- 
monwealth v. Fontain, 127 Mass. 452, 454. 


In construing that part of the Revenue 
Act of 1862, § 9, fixing the duty to be paid 
on cloths composed wholly or in part of wor- 
sted, wool, or mohair, or goat's hair, and all 
goods of “similar” description, the court 
said: “The statute does not contemplate that 
goods classed under the words ‘of similar de 
scription’ shall be in all respects the same. 
If it did, these words would be unneces 
sary. They were intended to embrace goode 


SIMILAR 


like, but not identical with, those named.” 
Greenleaf v. Goodrich, 101 U. S. 278, 283, 25 
L. Ed. 845. 


A protest made by an importer against 
a payment of certain duties on goods which 
he had imported and to “all future similar 
importations” by him was ineffectual as to 
future importations. The litigation that has 
arisen out of the various laws fixing the du- 
ties upon imports furnishes abundant evi- 
dence that the question what goods are “sim- 
ilar” under the tariff acts is often a perplex- 
ing one, and a question upon which the im- 
porters and the officers of the customs very 
often disagree. A protest of the importer 
ought certainly to be in such clear terms 
that the officers of the customs should know 
exactly to what goods it relates. Ullman v. 
Murphy (U. S.) 24 Fed. Cas. 506, 507. 


A contract granted to defendant the 
right to use a new and improved construc- 
tion of fireproof floors and ceilings, which 
might be used as substitutes for the hollow 
tiling and solid, concrete-filled structures, 
supported between iron girders, in general 
use at the time. It was also stipulated 
therein that the defendant should not use 
„any construction similar’ to that granted 
by the contract for the purpose of avoiding 
the same. Held, that the “similar construc- 
tion” which defendant was forbidden to use 
comprehended every system of fireproof con- 
struction which, like that mentioned in the 
contract, might be used as a substitute for 
hollow tile and solid concrete-filled struc- 
tures, supported between iron girders, and 
generally in use at the date of the patent. 
Standard Fireproofing Co. v. St. Louis Ex- 
panded Metal Fireproofing Co., 76 8. W. 1008, 
1012, 177 Mo. 559. 


SIMILAR JURISDICTION. 


Const. art. 6, § 14, which provides that 
corporation courts shall have “a similar ju- 
risdiction” to that of the circuit courts of the 
state, is to be construed as granting to the 
corporation courts of the jurisdiction pos- 
sessed by the circuit courts. Chahoon v. 
Commonwealth (Va.) 21 Grat. 822, 826. 


SIMILAR OFFICERS. 


“Similar officers,” as used in Rev. St. e. 
20, § 39, providing that the deacons, church 
wardens, or “other similar officers” of all 
churches or religious societies, if citizens, 
shall be deemed bodies corporate for the 
purpose of taking property, would not include 
one known as “treasurer,” but it meant offi- 
cers in churches of similar character and 
with corresponding functions with those of 
deacons in Congregational churches and 
church wardens in Episcopal churches. 
Weld v. May, 63 Mass. (9 Cush.) 181, 191. 
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SIMILITUDE 


SIMILAR PURPOSES. 


“Similar purposes,“ as used in Act Cong. 
Aug. 3, 1882, providing that any depositions, 
warrants, or other papers, etc., shall be re- 
ceived in evidence in proof of criminality if 
they shall be authenticated so as to entitle 
them to be received for “similar purposes” 
by the tribunals of the foreign country from 
which the accused party shall have escaped, 
etc., refers to the previous words used, and 
means proof of criminality. In re McPhun 
(U. S.) 30 Fed. 57, 59; Oteiza v. Jacobus, 10 
Sup. Ct. 1031, 1034, 136 U. S. 330, 34 L. Ed. 
464. 


SIMILAR SERVICES. 


“Similar services,“ as used in Act March 
3, 1891, c. 517, § 9, 26 Stat. 829 [U. S. Comp. 
St. 1901, p. 552), providing that the marshals, 
criers, clerks, bailiffs, and messengers of the 
Circuit Court of Appeals shall be allowed the 
same compensation for their respective serv- 
ices as are allowed for “similar services” in 
the existing Circuit Courts, show that the 
provision has reference not to an annual 
compensation, but to compensation for dis- 
tinct acts of service, for which a charge 
should be made against the fund derived 
from the fees and costs collected in accord- 
ance with the rule of the Supreme Court. 
United States v. Morton (U. S.) 65 Fed. 204, 
208, 18 C. O. A. 151. 


SIMILARITY. 
See “Substantial Similarity.” 


“Similarity” is not identity, but resem- 
blance between different things. Rhode Is- 
land Hospital Trust Co. v. Olney, 13 Atl. 118, 
119, 16 R. I. 184. 


SIMILITER. 


The “similiter” merely expresses the con- 
currence of the party to whom the issue is 
tendered with his adversary in referring the 
trial to the jury. It is, however, in strict- 
ness no part of the pleadings, since it neither 
affirms nor denies any fact in maintenance of 
the action or defense. The similiter would, 
therefore, seem on principle to be only mat- 
ter of form, and as such an omission of it 
would seem to be aided by verdict. Solo- 
mons v. Chesley, 57 N. H. 163, 164, 167. 


SIMILITUDE. 


“The word ‘similitude’ is derived from 
the Latin ‘similitudo, which is translated 
‘similitude,’ likeness, resemblance.” As used 
in Rev. St. c. 157, § 5, making it criminal for 
any person to have in his possession a cer- 
tain number of bank bills or notes in “simili- 
tude” of the bank bills or notes payable to 
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the bearer or to the order of any person, is- 
sued or purporting to have been issued by 
any bank or banking company, etc., with in- 
tent to utter or pass such banking bills or 
notes as true, and fails, knowing the same 
to be forged or counterfeit, it is synonymous 
with the words “forged” or “counterfeit.” 
State v. McKenzie, 42 Me. 392, 394. 


SIMONY. 


“Simony” is either the crime of buying 
or selling ecclesiastical preferment, or the 
corrupt presentation of any one to an eccle- 
siastical benefice for money orreward. Simon 
regarded the gift of the Holy Ghost by the 
laying on of hands as something akin to and 
an improvement on the sorcery which he him- 
self had practiced, and therefore that its ad- 
vantages were proper subjects of barter; 
but the language of Peter was: Thy money 
perish with thee, because thou hast thought 
that the gift of God may be purchased with 
money;” this being the most emphatic and 
authoritative refutation of the idea that this 
special gift of God could form a proper basis 
for money transactions. State v. Buswell, 58 
N. W. 728, 730, 40 Neb. 158, 24 L. R. A. 68. 


SIMPLE. 


Pure; unmixed; not compounded; not 
aggravated; not evidenced by sealed writing 
or record. Black, Law Dict. 


SIMPLE ACCIDENT. 


In the discussion of questions of Habil- 
ity for negligence the term simple accident” 
is uniformly employed in contradistinction 
to culpable negligence to indicate the ab- 
sence of any legal liability. Fidelity & Cas- 
ualty Co. v. Cutts, 49 Atl. 673, 674, 95 Me. 162 
(citing Conway v. Lewiston & A. Horse R. 
Co., 90 Me. 205, 88 Atl. 110). 


SIMPLE ASSAULT. 


“Simple assault is an attempt to do bod- 
ily harm, but which fails, falls short of do- 
ing the harm—doing the battery; * * ® 
striking at another within striking distance, 
but not striking him, for example.” State v. 
Lightsey, 43 S. C. 114, 115, 20 S. E. 975. 


A simple assault is an attempt or offer 
to beat another without touching him. Nor- 
ton v. State, 14 Tex. 387, 393 (citing 3 BI. 
Comm. 120). 


` SIMPLE BLOCKADE. 


A “simple blockade” is one established 
by a naval officer acting on his own discre- 
tion, or under the directions of superiors 
without governmental notifications. The 
Circassian, 69 U. S. (2 Wall.) 135, 150, 17 L. 
Ed. 796. 


SIMPLE CONTRACT 


SIMPLE BOND. 


At common law there were originally 
three kinds of bonds: a “simple bond,“ a 
penal bond conditioned for the payment of 
money, and a penal bond conditioned to do a 
collateral thing. A simple bond was an obli- 
gation whereby the obligor bound himself, 
his heirs, executors, and administrators, to 
pay a certain sum of money to a named obli- 
gee on demand or on a day certain. Burn- 
side v. Wand, 71 8. W. 837, 347, 170 Mo. 531, 
62 L. R. A. 427. 


SIMPLE CONFESSION. 


Confession is simple when it is by plea 
of guilty. State v. Willis, 41 Atl. 820, 825, 
71 Conn. 293. 


Says Lord Hale, in his Pleas of the 
Crown, vol. 2, p. 225: A confession is either 
simple or relative, in order to obtain to the 
attainment of some other advantage. That 
which I call a simple confession is where the 
defendant, upon hearing of his indictment, 
without any other respect confesses it. This 
is a conviction. But it is usual for the court, 
especially if it be out of clergy, to advise the 
party to plead, and put himself upon his tri- 
al, and not presently to record his confession, 
but to admit him to plead. 27 Assiz. 40.” 
Bram v. United States, 18 Sup. Ct. 183, 188, 
168 U. S. 532, 42 L. Ed. 568. 


SIMPLE CONTRACT. 


At common law all contracts not under 
seal were deemed to be in parol, and were 
called “simple contracts.” Simple contracts, 
under the common law, included written as 
well as oral agreements, and are distin- 
guished from special contracts simply by the 
fact that they are not under seal. Webster 
v. Fleming, 52 N. E. 975, 979, 178 Ill. 140. 


Simple contracts are distinguishable, and 
of two classes—simple contracts, and con- 
tracts by specialty; in other words, contracts 
by parol, and contracts under seal. Con- 
tracts reduced to writing, but without seal, 
are comprebended under the first class, or 
simple contracts. There is no distinct class 
of contracts merely in writing. Perrine v. 
Cheeseman, 11 N. J. Law (6 Halst.) 174, 177, 
19 Am. Dec. 388. 


Simple contracts are those whose valid- 
ity does not depend upon their form, but 
upon the presence of a consideration. With 
the exception of contracts under seal and 
contracts of record, every contract requires 
a consideration to support it. Corcoran v. 
New York Cent. & H. R. R. Co., 45 N. T. 
Supp. 861, 863, 20 Misc. Rep. 197. 


A simple contract is an agreement be- 
tween two parties, a drawing together of two 
minds to a common intent, and must be vol- 
untary as well as mutual. Cashion v. West- 


SIMPLE CONTRACT 


ern Union Tel. Oo., 32 S. H. 746, 747, 124 N. 
C. 459, 45 L. R. A. 160. 


A “simple contract in writing,” within 
the meaning of the statute of limitations, pro- 
viding that suit may be brought on a simple 
contract in writing within 14 years, includes 
a writing stating that one person has bought 
goods from another, describing the goods, 
and giving the price and conditions of the 
Sale, although it is only signed by the pur- 
chaser. Ames v. Moir, 22 N. E. 535, 130 III. 
582. 


The term “simple contract” is synony- 
mous with the term “parol contract.” Jus- 
tice v. Lang, 42 N. Y. 493, 497, 1 Am. Rep. 
576. 


A simple contract or specialty, within 
the meaning of Code Civ. Proc. § 1843, pro- 
viding that the heirs of an intestate and the 
heirs and devisees of a testator are respec- 
tively liable for the debts of the decedent 
arising by simple contract or by specialty to 
the extent of the estate, interest, and right 
in the real property which descended to them 
from, or was effectually devised to them by, 
the decedent, comprises every kind of con- 
tractual obligation, and therefore a sole devi- 
see is liable for indebtedness of a fixed 
amount arising and invested by the testator 
as agent. De Crano v. Moore, 64 N. Y. Supp. 
3, 6, 50 App. Div. 361. 


“Simple contracts” are all others than 
those specified as contracts of record and 
specialties. Code, § 2718; Western Union 
Tel. Co. v. Taylor, 84 Ga. 408, 418, 11 S. E. 
396, 8 L, R. A. 189. 


SIMPLE INTEREST. 


“ ‘Simple interest’ is straight interest 
computed on the principal sum from the 
time when, by the terms of the contract, the 
interest is to commence, to the time of pay- 
ment or judgment.” Hovey v. Edmison, 22 
N. W. 594, 599, 3 Dak. 449. 


SIMPLE LARCENY. 


“Simple larceny” or plain theft is larceny 
unaccompanied with any atrocious circum- 
stances. State v. Chambers, 22 W. Va. 779, 
786, 46 Am. Rep, 550. 


“Larceny” or “theft” at common law is 
distinguished into two sorts, the one called 
“simple larceny” or “plain larceny,” unac- 
companied with any other atrocious circum- 
stance, and mixed or compound larceny, 
which also includes in it the aggravation of 
a taking from one’s house or person. Simple 
larceny, then, is the felonious taking and 
carrying away of the personal goods of an- 
other. Mixed or compound larceny is such 
as has all the properties of the former— 
simple larceny—but is accompanied by either 
one or both of the aggravations of taking 
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from one’s house or person. Larceny from 
the person is either by privately stealing 
from a man’s person, as by picking his pock- 
et, or by open and violent assault. Open 
and violent larceny from a person, or rob- 
bery, is the felonious and forcible taking from 
the person of another of goods or money to 
any value by violence or putting him in fear. 
Anderson v. Winfree, 4 S. W. 351, 352, 85 
Ky. 507. 


Under Comp. Laws, § 5765, providing 
that on a first conviction for the offense of 
receiving stolen goods the person convicted 
shall not be sentenced to state prison if he 
shall make satisfaction to the injured party 
and the act of stealing was a “simple lar- 
ceny,“ it is held that the term “simple lar- 
ceny“ had reference only to such larcenies 
as were not accompanied by any such cir- 
cumstances as aggravate the offense and 
increase the punishment whether they be 
technically enumerated as larcenies or not. 
Discussing this subject, the court says rob- 
bery is only an aggravated larceny, although 
it is punished under another and more ap- 
propriate name; and it can scarcely be 
claimed that the receiver of goods from the 
robber, with guilty knowledge, could escape 
punishment because the principal’s offense 
was not technically described as a larceny. 
So the larceny that characterizes the intent 
in burglary is still larceny, notwithstanding 
it may not be punishable as a larceny at all 
after conviction for the graver offense. It is 
a larceny accompanied by such circumstances 
as make the offender more severely punish- 
able under the designation of “burglar”; the 
larceny being not simple, but complicated 
with the other and higher crime. In neither 
of these cases can the receiver, who takes the 
stolen property with guilty knowledge of 
the atrocious crime by which it has been 
obtained, claim the benefit of the statute, 
which only designs to ameliorate the punish- 
ment where the principal offense contains no 
element but such as is contained in simple 
stealing. Pitcher v. People, 16 Mich. 142, 
143. 


“Simple larceny” is the wrongful and 
fraudulent taking and carrying away by any 
person of the personal goods of another witb 
intent to steal the same. Code, § 4393. 
Brown v. State, 90 Ga, 454, 455, 16 S. E. 204; 
Roberts v. State, 83 Ga. 369, 370, 375, 9 S. E. 
675. 


SIMPLE LICENSE. 


A simple or voluntary license is merely 
an authority, without reward or considera- 
tion, to do a particular act or series of acts 
on another's land without passing any inter- 
est or estate in the soil, and need not be in 
writing. Such license is revocable at the 
pleasure of the grantor, but its revocation 
will not be allowed where the grantee has 


SIMPLE OBLIGATION 


been induced to expend his means or money 
towards its enjoyment, without reimbursing 
him in the amount expended. Wynn v. Gar- 
land, 19 Ark. 23, 68 Am. Dec. 190. 


SIMPLE OBLIGATION. 


“Simple obligations” are such as are not 
dependent for their execution on any event 
provided for by the parties, and which are 
not agreed to become void on the happening 
of any such event. Civ. Code La. 1900, art. 
2020. 


SIMPLE TRUST. 


A simple trust is where property is vest- 
ed in one person upon trust for another, and 
the nature of the trust, not being prescribed 
by the settlor, is left to the construction of 
the law. In this case the cestui que trust 
has jus habendi, or the right to be put in 
actual possession of the property, and jus 
disponendi, or the right to call upon the 
trustee to execute conveyances of the legal 
estate as the cesuti que trust directs. The spe- 
cial trust is where the machinery of a trustee 
is introduced for the execution of some 
purpose particularly pointed out; and the 
trustee is not, as before, a mere passive de- 
positary of the estate, but is called upon to 
exert himself actively in the execution of the 
settior’s intention—as, where a conveyance 
is to trustees upon trust to sell for payment 
of debts. Perkins v. Brinkley, 45 S. Ð. 541, 
542, 133 N. C. 154. 


Trusts are divided into simple and spe- 
cial trusts. A simple trust is a simple con- 
veyance of property to one upon trust for 
another, without further specifications or 
directions. In such case the law regulates 
the trust, and the cestui que trust has the 
right of possession and of disposing of the 
property, and he may call upon the trustee to 
execute such conveyances of the legal estate 
as are necessary. A special trust is where 
special and particular duties are pointed out 
to be performed by the trustee. In such 
cases he is not a mere passive agent, but he 
has actual duties to perform—as, when an 
estate is given to a person to sell, and from 
the proceeds to pay the debts of the settler. 
Cone v. Dunham, 20 Atl. 311, 313, 59 Conn. 
145, 8 L. R. A. 647. 


Trusts are simple and special. In the 
one the trustee is passive performing no duty, 
and the trust is merely technical. In the 
other he is active, executing the donor’s 
will, and the trust is operative. A simple 
trust gives to the cestui que trust the right 
to the possession and disposal of the prop- 
erty, and legal estate is executed in him, un- 
less when necessary to remain in the trustee 
to preserve it for the cestul que trust or pass 
it to another. A special trust maintains the 
legal estate in the trustee to perform the du- 
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SINCE 


ties imposed by the donor and the cestui que 
trust has but a right in equity to enforce the 
performance. Dodson v. Ball, 60 Pa. (10 P. 
F. Smith) 492, 500, 100 Am. Dec. 586. 


SIMULATE. 


“Simulated,” as used in a declaration de- 
claring that a certain debt was simulated. 
meant counterfeited, feigned, pretended. Cart- 
wright v. Bamberger, 8 South. 264, 266, 90 
Ala. 405. 


SIMULTANEOUS. 


The adjectives “simultaneous” and “dis- 
simultaneous” are words of comparison. The 
former means that two or more occurrences 
or happenings are identical in time; the lat- 
ter that they are successive—that is to say, 
with an interval between each two in suc- 
cession. Brush Electric Co. v. Western Elec- 
tric Co. (U. S.) 69 Fed. 240, 244. 


SIMULTANEOUSLY 


“Simultaneously,” as used in a claim for 
a patent for a fluted puffing machine which 
gathers the puff By crinkling one portion of 
the strip simultaneously with fluting it along 
the edges of such portion and forming fiat- 
tened borders outside of the flutes, means 
that in the finished article one portion is 
seen ta be crinkled, and at the same time the 
parts at the edges of such portion are seen 
to be fiuted, and the portion outside of the 
flutes are seen to be flattened borders. King 
v. Werner (U. S.) 14 Fed. Cas. 558, 561. 


SINCE. 


“Since,” as used in Rev. St. c. 70, § 46, 
providing that a merchant or trader who has 
failed to keep a cashbook or other proper 
books of account at any time since“ March 
23, 1878, shall not be entitled to a discharge 
in bankruptcy, means any time after the 
passage of the act, though the neglect may 
not cover the whole period. Jones v. First 
Nat. Bank, 9 Atl. 22, 23, 79 Me. 191. 


“Since,” as used in a notice of sums ex- 
pended “since the Sth day of October,” does 
not include that day, if such is the sense in 
which it would ordinarily. be understood. 
Monroe v. Acworth, 41 N. H. 199, 201. 


As applicable to future. 


As used in Act 1890, providing that every 
corporation incorporated ‘‘since” January 1, 
1890, should pay a bonus on the amount of 
its capital stock, does not necessarily mean, 
nor was it intended to mean, a period of time 
beginning with the Ist of January and end- 
ing with the date when the statute became 
effective, but the statute applies to all incor- 
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porations incorporated after January 1, 1890. 
Roland Park Co. v. State, 31 Atl. 298, 80 
Md. 448. 


„Since,“ as used in Act Feb. 5, 1864, pro- 
viding for the payment of a bounty to any 
one who should enlist in the military or naval 
service of the United States and be credited 
on the quota of the state under any call or 
order of the President made or issued “since” 
the Ist of January, 1864, necessarily refers 
to something past, and never extends into 
the future. As used in the act, it means any 
call or order made or issued since the Ist 
day of January to the 4th day of February, 
1864. “Since” is defined by Webster as 
meaning in the meantime, past, counting 
backward from the present, before this or 
now, from any time forward to the present. 
Smith v. Board of State Auditors, 48 N. W. 
627, 85 Mich. 407. 


As subsequent. 


The words “since” and “subsequently,” 
although similar in meaning, are not identi- 
eal. “Since,” according to Worcester, means 
“from the time of,“ and its meaning illus- 
trated by a line from Milton: ‘‘He since the 
morning set out from heaven;” and Web- 
ster, in his Dictionary, says: »The proper 
signification of ‘since’ is after, and its appro- 
priate sense includes the whole period be- 
tween an event and the present time. ‘I 
have not seen my brother since January.’” 
“Subsequently,” according to the same au- 
thorities, means “at a later time,” or “after- 
wards”; that is, at any time afterwards. In 
re Rosenfield (U. S.) 20 Fed. Cas. 1202, 1204. 


Webster defines “since” as “after,” and 
its appropriate sense includes the whole 
period between an event and the present 
time; but, after giving citations as examples 
of its use, he further says, “Since, then, de- 
notes during the whole time after an event, 
or any particular time during the period.” 
The word “subsequent,” as employed in the 
provision of the bankrupt act with regard to 
the omission to keep proper books of ac 
count “subsequent to the passage of this act,” 
was synonymous with the word “since,” and 
no distinction was intended by its use. In 
re Cretiew (U. 8.) 6 Fed. Cas. 810, 812. 


SINGER. 


The term “Singer” eo nomine has come 
to be suggestive not merely of the manufac- 
turer, but of sewing machines of a certain 
mechanism, character, or quantity different 
in construction and mode of operation from 
the Home, Grover and Baker, Wheeler and 
Wilson, or other machines known to the pub- 
lic. It would not be claimed that the name 
“Singer” is now associated with any machine 
for family use or other work that is con- 
structed upon a different principle from that 
governing any of the various “Singer” ma- 
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chines. Brill v. Singer Mfg. Co., 41 Ohio St. 
127, 134, 52 Am. Rep. 74. 


SINGLE. 


In a devise to a daughter providing sub- 
sequently that in case the daughter died sin- 
gle the property left her should go to testa- 
tor’s mother, and providing that, if the 
mother died before the daughter, the latter 
should have the disposal of the property, the 
word “single” means unmarried, or not bav- 
ing been married, and upon the marriage of 
the daughter, the testator's mother still liv- 
ing, the property vested in the latter abso- 
lutely. Davison’s Appeal (Pa.) 1 Monaghan, 
185, 188. 


“Single and unmarried” does not neces- 
sarily mean that the person was never mar- 
ried, and an examination to show a Settle 
ment by hiring service, stating that the pau- 
per was single and unmarried, but not stat- 
ing that he bad no child or children, was not 
sufficient. Reg. v. Inhabitants of Wymond- 
ham, 2 Adol. & E. (N. S.) 541, 544. 


SINGLE ADULTERY. 


Single adultery is adultery committed 
between persons only one of whom is mar- 
ried. Hunter v. United States (Wis.) 1 Pin. 
91, 92, 39 Am. Dec. 277. 


SINGLE ARTICLE. 


Where it is the duty of the jury in a 
trial of the right to property to assess the 
separate value of the “single articles” in 
controversy, the word “articles,” though sep- 
arated, which constitute the necessary parts 
of the whole, may justly be regarded as a 
single article. Kibble v. Butler, 22 Miss. (14 
Smedes & M.) 203, 204. 


Where a verdict in an action of replevin 
must assess the separate value of the single 
articles” embraced in the finding, the words 
“single article” mean that whatever in com- 
mon understanding are parts of one whole 
may be treated as one article in the verdict, 
but where the articles are clearly distinct 
each must be valued. Drane v. Hilzheim, 21 
Miss. (13 Smedes & M.) 336, 338. 


SINGLE BILL. 


If a seal be affixed to a paper in the or- 
dinary form of a note, its character as such 
is destroyed, and it is thereby changed to a 
deed or bond of the maker. Such an instru- 
ment is “a bond without condition, sometimes 
called a ‘single bill,’ and differs from a prom- 
issory note in nothing but the seal. A bond 
of this character is sometimes designated as 
a ‘single bill’ or ‘obligatory writing,’ but more 
usually is a sealed note; but, by whatever 
name called, it cannot by strict legal pro- 
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priety be termed a promissory note in the 
commercial sense, and is distinguishable in 
the incidents which attach to it.“ 
& Co. v. Hubbard, 25 Pac. 1021, 1022, 20 Or. 
318, 11 L. R. A. 833. 


“A bill is a common engagement for 
money given by one man to another. When 
with a penalty, it is a penal bill; when with- 
out, it is a single bill. (Toml. L, D. 230.) 
And it is all one with an obligation, saving 


that it is commonly called a bill when in 


English and an obligation when in Latin. 
But now by a bill we ordinarily understand 
a single bond, without a condition; by an obli- 
gation, a bond with a penalty and condition; 
or, according to the definition of Ch. Baron 
Comyn, a single bill is when a man is bound 
to another by bill or note without a penalty.” 
Briscoe v. Bank of the Commonwealth of 
Kentucky, 36 U. S. (11 Pet.) 257, 328d. 


SINGLE CROSS. 


The word “single cross (X) mark,” as 
used in Laws 1901, c. 654, making a ballot 
void upon which there shall be found any 
other mark than a single cross (X) mark 
made for the purpose of voting, indicates the 
intention of the Legislature to require the 
mark to consist of two single crossing lines, 
and to exclude all others. A ballot is void 
if anywhere on it, either in the circular or 
before the name of the candidate, there is 
any voting mark other than the single cross 
(X) mark, and therefore a ballot marked in 
the circle by at least three perpendicular 
lines and as many horizontal lines crossing 
the perpendicular lines is void. Thacher v. 
Lent, 75 N. Y. Supp. 732, 733, 71 App. Div. 
483. 


SINGLE DEADWOODS. 


Double deadwoods distinguished, see Dou- 
ble Dead woods.“ 


SINGLE DWELLING HOUSE. 


Where land is sold with a reservation 
that only one single house with outbuilding 
shall within 25 years be placed on the land 
sold, a building which was so designed and 
constructed as to accommodate three fami- 
lies in severalty, and was so fitted up as to 
be occupied, and was in fact occupied, by six 
families at a time, was not a single dwelling 
house within the construction of the deed. 
Gillis v. Bailey, 21 N. H. (1 Fost.) 149, 155. 


SINGLE LARCENY. 


A “single larceny” consists in the steal- 
ing at one and the same time, or by one con- 
tiruous operation, all the goods, no matter to 
whom belonging, which the thief had a pre- 
conceived intention of stealing. Where goods 
ef several persons are stolen at the same 
time, the stealing of each person’s goods con- 
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stitutes a definite offense, but may be joined 
in one indictment; and whether they shall 


Osborne be prosecuted jointly or separately is prop- 


erly left to the discretion of the prosecuting 
officer. United States v. Beerman (U. S.) 24 
Fed. Cas. 1065, 1070. 


SINGLE LOT. 


Rev. St. c. 138, § 7, subd. 4, provides that, 
where a known farm or “single lot“ has been 
improved partly, the portion of such farm or 
lot that may have been left not cleared or 
not included, according to the usual course 
and custom of the adjoining country, shall be 
deemed to have been occupied for the same 
length of time as the part improved or cul- 
tivated. Held, that the phrase “single lot“ 
meant the smallest legal subdivision of land. 
Pepper v. O’Dowd, 39 Wis. 538, 547. 


SINGLE MAN. 


“Single man,“ as used in Act Cong. Sept. 
27, 1858, granting to every wife! settler, or 
occupant of the public lands above the age 
of 18 years one-half section if a single man, 
and, if a married man, 640 acres, should be 
construed to include an unmarried woman. 
The words “single man” and “married man,” 
referring to the conjugal relation of the sex- 
es, do not ordinarily include females. Sil- 
ver v. Ladd, 74 U. S. (7 Wall.) 219, 226, 19 
L. Ed. 138. 


“Single man,” as used in the clause of 
the Texas Constitution providing that every 
single man of the age of 17 and upward shall 
be entitled to the third part of one league of 
land, means an unmarried man. Hill v. 
Moore, 19 S. W. 162, 164, 85 Tex. 335. 


SINGLE PACKAGE. 


“Single package,” as used in a contract 
by a common carrier limiting the risk taken 
on a single package, does not apply to a 
rough box having openings through which 
other packages could be seen, which were 
packed in this way so that they might be 
more conveniently carried, but each package 
contained in such box should be construed a 
single package, within the meaning of the 
contract. Read v. Spaulding, 18 N. Y. Super. 
Ct. (5 Bosw.) 395, 410. 


SINGLE PERSON. 


A partnership cannot be a “single person 
not the head of a family,” within the mean- 
ing of a state law allowing property of a cer- 
tain value to be selected and claimed as ex- 
empt by a single person not the head of a 
family. In re Lentz (U. S.) 97 Fed. 486, 488 


SINGLE SHIP. 


„Single ship,” as used in Prize Act June 
30, 1864, c. 174, rule, 4, fixing the share of 


SINGLE TENEMENT 


prize money to which the captain of a “single 
ship” effecting the capture is entitled, etc., 
construed to include a steam launch detach- 
ed from a fleet and on special service though 
the launch carried no books. United States 
v. Steever, 5 Sup. Ct. Rep. 765, 768, 113 U. 
S. 747, 28 L. Ed. 1133. 


SINGLE TENEMENT. 


Where one’s mill and part of his dam 
were in one county and part of the dam in 
an adjoining county, the whole property was 
a “single tenement,” within Act June 13, 
1836, § 80, and hence a suit relating to the 
property could be brought in either county. 
Finney v. Somerville, 80 Pa. (80 P. F. Smith) 
59, 65. 


SINGLE VEIN. 


The term “single vein” is used by miners 
to designate “a single ore deposit of identi- 
cal origin, age, and character throughout.” 
Eureka Consol. Min. Co. v. Richmond Min. 
Co. (U. 8.) 8 Fed. Cas. 819, 823. 


SINGLE WOMAN. 


“Single woman,” as used in 7 & 8 Vict. 
e. 101, $ 3, relating to the petition for an or- 
der of maintenance on the putative father of 
a bastard which may be made by a “single 
woman,” will include a married woman in 
case of nonaccess by the husband. Reg. v. 
Pilkington, 2 El. & BL 546, 554. 


SINGLINGS. 


Singlings are the product of the first pro- 
cess of distillation of spirituous liquors by the 
application of heat to a still containing the 
material, and differs from spirits'in that 
the latter pass through a second distillation. 
United States v. Tenbroek, 15 U. 8. (2 
Wheat.) 248, 4 L. Ed. 231. 


SINGULAR. 


See “All and Singular.” 


SINKING FUND. 


A sinking fund is “the aggregate of sums 
of money (as those arising from particular 
taxes or sources of revenue) set apart and in- 
Tested. usually at fixed intervals, for the ex- 
* “tinguishment of the debt of a government or 
Gexporation by the accumulation of interest.” 
e v. City of Ft. Worth (Tex) 27 S. W. 
739, 740 (eiting Black). 


A sinking fund is defined as “a fund 
arising from particular taxes, imposts, or du- 
ties, which is appropriated toward the pay- 
ment of the interest due on a public loan and 
for the payment of the principal.“ Union 
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Pac. R. Co. v. Buffalo County Com’rs, 4 N. 
W. 53, 56, 9 Neb. 449 (citing Bouv. Law 
Dict.); Brooke v. City of Philadelphia, 29 
Atl 387, 389, 162 Pa. 123, 24 L. R. A. 781. 


The object of every sinking fund is to 
diminish the debt whose existence warranted 
its foundation. Bank for Savings v. Grace, 
7 N. E. 162, 168, 102 N. Y. 313. 


SINKING FUND TAX. 


A “sinking fund tax” is a tax raised to 
be applied to the payment of the principal 
and interest of a public loan, and it cannot 
be levied for the payment of floating indebt- 
edness. Union Pac. Ry. v. York County, 7 N. 
W. 270, 10 Neb. 612. 


SISTER. 
See “Half-Sister’’; “Stepsister.” 


Half blood. 


“Sisters,” as used in Act 1797, providing 
that in all cases in which persons shall die 
intestate leaving neither wife, child nor chil- 
dren, but leaving a father or mother and 
brothers and sisters, the estate shall be 
equally divided amongst the father, or. if he 
be dead, the mother, and such brothers and 
sisters as may be living at the time of the 
death of such intestate, means sisters of the 
whole, and not of the half, blood. Sister is 
defined by Johnson to be one born of the 
Same parents, correlative to brother. Law- 
son v. Perdriaux (S. C.) 1 McCord, 456, 457. 


“Sisters,” as used in a will giving a farm 
to a boy, he paying his sisters their proper 
legacy, should be construed to include sisters 
of the half blood. Luce v. Harris, 79 Pa. (29 
P. F. Smith) 432, 435. 


“Sisters,” as used in a will giving prop- 
erty to the then living brother and sisters of 
the devisee, should be construed in its ordi- 
nary or primary meaning, and includes sis- 
ters of the half blood as well as the whole 
blood. Wood v. Mitchell (N. T.) 61 How. 
Prac. 48, 49. 


Under Laws 1818, p. 183, providing that 
on the death of a decedent without children 
or father his estate should descend to his 
mother, “brothers, and sisters,” brothers and 
sisters of the half blood are included. Moore 
v. Abernathy (Ind.) 7 Blackf. 442, 449. 


“Brothers and sisters” as used in Act 
1835 (Swan St. p. 286, § 1), declaring that if 
any person shall die intestate, etc., and there 
shall be no children or other legal representa- 
tives, the estate shall pass to the brothers 
and sisters of the intestate, include not only 
brothers and sisters of the intestate, but half 
brothers and sisters of the ancestor, whick 
also are to be preferred to the brothers and 
sisters of the intestate of the half blood, not 


SISTER 


of the blood of the ancestor from whom the 
estate came. Cliver v. Sanders, 8 Ohio St. 
501, 504. 


A sister is a female who has the same 
parents with another, and the term will not 
include those of the half blood where they 
would be strangers to the blood of the testa- 
tor. Wood v. Mitchan, 92 N. Y. 375, 379. 


The word “sister” in Mill. & V. Code, § 
5646, providing that no man “shall have 
carnal knowledge of a daughter of his broth- 
er or sister,” applies as well to the half 
blood as to the whole blood. Shelly v. State, 
81 S. W. 492, 493, 95 Tenn. 152, 49 Am. St. 
Rep. 926. 


Posthumous children. 


A statute providing that if any person 
shall die intestate having title to any estate 
or inheritance, and shall leave no children 
or their legal representatives, such estate 
shall pass to the brothers and sisters” of 
the intestate, means the whole stock or 
class of brothers and sisters, so that a 
brother or sister born at any period subse- 
quent to the death of the intestate is en- 
titled to share equally with those then in 
being. The term imports all the brothers 
and sisters, and cannot be limited to those 
living at any particular period.” Springer 
v. Fortune (Ohio) 2 Cin. R. 52, 53. 


SIT. 
See, also, “Sitting.” 


“Sit,” as used in Civ. Code, § 4045, pro- 
viding that no judge or justice of any court, 
no ordinary, justice of the peace, nor pre- 
siding: officer of any inferior judicature or 
commission, can “sit in any cause or pro- 
ceeding * * è in which he has been of 
counsel,” is synonymous with the word “pre- 
side,” and any act done or order made in 
the case of a judicial nature is prohibited. 
As defined in Anderson’s Law Dictionary, 
“sit” means “to hold court,” and in Black’s, 
“to hold a session, as of a court.” Allen v. 
State, 29 S. E. 470, 471, 102 Ga. 619. 


The constitutional provision declaring 
that no judge shall sit in any case wherein 
he has been of counsel means “try the case,“ 
and it does not disqualify a judge who has 
been of counsel for accused from receiving 
an indictment from the grand jury and mak- 
ing orders preliminary to the trial. Cock 
v. State, 8 Tex. App. 659, 660, 666. 


Code Cr. Proc. art. 569, providing that 
No judge shall sit in any case where the ac- 
cused may be related to him by consanguin- 
ity or affinity within the third degree, is to 
be construed as including making any orders 
as well as actually trying the case. Reed v. 
State, 11 Tex. App. 587, 606. 
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| SITE. 


See Mill Site.” 


A “site,” according to Webster, is a 
seat or ground plot; and a mill site is the 
place where a mill stands. Miller v. All- 
ance Ins. Co. of Boston (U. S.) 7 Fed. 649, 
651. 


A corporate charter authorized the board 
of public works to purchase sites“ for city 
hall, school houses, etc. Held, that the word 
“sites” was to be understood in its ordinary 
and popular sense as only so much land as 
is reasonably required or needed for the loca- 
tion and convenient use of the particular 
building; hence the purchase of nine acres 
as a site for a city hall and other city build- 
ings is not authorized where there is no de- 
termination of the board as to the necessity 
for so large a tract for the location and 
proper use of the building. Gregory v. Jer- 
sey City, 36 N. J. Law (7 Vroom) 166, 168. 


SITO GANADO MAYOR. 


“Sito ganado mayor,” used in a Mexican 
land grant, is to be construed as a technical 
Mexican and Spanish legal term well estab- 
lished and defined and known as the “sec 
tion or township” in the survey of the Unit- 
ed States. It was a square the “four sides 
of which each measured 5,000 varas,” and 
“the distance from the center of each sito 
to each of its sides should be measured di- 
rectly to the cardinal points of the horizou 
and should be 2,500 varas.” United States v. 
Cameron, 21 Pac. 177, 178, 3 Ariz. 100 (cit- 
ing D’Aguirre’s Case, 68 U. S. [1 Wall.] 316. 
17 L. Ed. 595; Fossat’s Case, 61 U. S. [20 
How.] 415, 15 L. Ed. 944; Yontz’s Case, 64 
U. S. [23 How.] 498, 16 L. Ed. 472; United 
States v. Pico, 72 U. 8. [5 Wall.] 539, 18 L. 
Ed. 695). 


SITTING. 


“Sitting of the court,” as used in Const. 
art. 4, § 22, giving a right of appeal to the 
court in bank, and providing that the motion 
for a reservation of the point or question de- 
cided shall be entered of record during the 
“sitting of the court” at which the decision 
may be made, is not synonymous with “term 
of court,” but means the session for the day. 
Costigin v. Bond, 3 Atl. 285, 65 Md. 122. 


“Sittings of court,” as used in Ac 
10, 1856, providing for the holding of 
trict court in one place in each judicia 
cuit and for “sittings” in each county, mean 
“term.” Gird v. State, 1 Or. 308, 311. 


The phrase “during the sittings of the 
term,“ as employed in the rule that in every 
case, unless expressly allowed by the court, 
the bill of exceptions shall be prepared and 


SITUATE 


submitted to the court during the sittings 
of the term at which such exceptions shall 
be taken, means those sittings which are be- 
ing held at the time of the trial. Livers 
v. Ardinger, 44 Atl 1042, 1043, 90 Md. 36. 


SITUATE. 


See “There Situate.“ 


Pub. St. c. 11, § 20, el. 2, providing that 
all machinery employed in any branch of 
manufacture shall be assessed where such 
machinery is “situated or employed,” means 
something more than merely being tempo- 
rarily in use at a place. A portable sawmill, 
frequently moved from place to place, and 
temporarily placed in a town other than that 
in which the owner resides or has his place 
of business, is not “situated or employed” in 
such town within the meaning of the statute. 
Ingram v. Cowles, 23 N. E. 48, 49, 150 Mass. 
155. 


Buildings. 

Under a statute (Rev. St. Ind. 1843) ex- 
empting from taxation every building erected 
for religious worship, etc., and the lands 
whereon such building is “situate,” it was 
held that, where a portion of a lot owned by 
a church, and on a part of which the church 
was situate, was diverted to secular uses for 
gain, the portion so diverted was not ex- 
empt, the church not being considered to be 
situate upon any portion of the lot which is 
so diverted. Orr v. Baker, 4 Ind. 86, 89. 


In a policy of fire insurance a building 
insured was described as a brick building 
with a composition roof, connected by doors 
with an adjoining building “situate” at the 
corner of C. street and W. avenue. It was 
held that the word “situate” referred to the 
building insured, and not to the adjoining 
building. Heath v. Franklin Ins. Co., 55 
Mass, (1 Cush.) 257, 261. 


Corporations. 


As used in Code Civ. Proc. § 55, declar- 
ing that an action against a corporation cre- 
ated by the laws of Nebraska may be brought 
in the county in which it is situated or has its 
principal place of business, “situated” is not 
synonymous with the words “principal place 
of business,” and therefore a domestic corpo- 
ration may be sued in any county where it 
is situated, and it is situated where it has 
and maintains a place of business, and serv- 
ants, employés or agents engaged in conduct- 
ing and carrying on the business for which it 
exists. The statute was not intended to limit 
the county in which a domestic corporation 
could be sued to the one in which it had its 
principal place of business, but was rather 
enacted for the benefit of creditors and per- 
sons having claims against a domestic cor- 
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poration authorizing suit in any county 
where the corporation maintains a place of 
business. Fremont Butter & Egg Co. v. 
Snyder, 58 N. W. 149, 150, 39 Neb. 632. 


Personal property. 


“Situated,” as used in Act March 31, 
1841, making a county liable for property 
“situated” therein, would include any per- 
sonal property being within the county, 
though it might be in transitu. Strictly 
speaking, personal property cannot be said to 
have a situs. It is situated wherever it may 
happen to be for the time being. Alleghany 
County v. Gibson, 90 Pa. 397, 421, 35 Am. 
Rep. 670. 


“For some purposes, by a legal fiction, a 
chattel is regarded as having a situs in the 
town in which its owner resides, although in 
fact it is in another town; but this is by no 
means the universal rule. When the mort- 
gagor of a chattel resides out of the state, 
the statute authorizes a record of the mort- 
gage to be made in the town in which the 
chattel is situate, meaning its actual loca- 
tion, and not its owner’s domicile. A short 
stay of movables during their transit through 
a place is not within its meaning, but, in 
the ordinary sense, movables are situate in 
the place where they are used day after 
day; where they are stored, housed. or 
stabled when not in actual use, and where 
the business in which they are employed is 
done. To the ordinary observation of peo- 
ple for whose protection and information the 
statute was intended, that is their location. 
Lathe v. Schoff, 60 N. H. 34, 35. 


“Situated in the state,” as used in Code 
1880, § 1270, providing the manner of the 
distribution of property situated in the state 
on the death of the owner, does not include 
debts owing the testator by persons residing 
outside of the state, but includes debts owing 
in the state to testator, though the latter 
may reside outside the state. Jahier v. Ras- 
coe, 62 Miss. 699, 704. 


‘SITUATION. 


“Situation,” as used when speaking of 
the situation of a thing, is synonymous with 
“position,” and is defined to be “the state of 
being placed; posture.” Jones v. Tuck, 48 
N. C. 202, 205 (citing Worcest. Dict.). 


“Situation,” as used in an instruction 
that ordinary care means that degree of care 
which may reasonably be expected of a per- 
son in the situation of plaintiff’s husband 
at the time the accident occurred, will be 
construed as not meaning “the physical and 
mental condition of the deceased, but as re- 
ferring to his probable surroundings at the 
time of the accident.” Buesching v. St. Louis 

Gaslight Co., 73 Mo. 219, 234, 39 Am. Rep. 
503. 0 


SITUS 
SITUS. 


The “situs” of personal property is, for 
most purposes, the domicile of the owner. 
Pleasonton v, Johnson, 47 Atl. 1025, 91 Md. 
673. 


In 1 Desty, Taxn. p. 322, § 67, it is said: 
“The situs of personal property, whether 
tangible or intangible, for the purposes of 
taxation, unless otherwise provided by stat- 
ute, is at the place of residence of the own- 
er; the only exception being where the prop- 
erty is employed in business, or is in the 
hands of an agent of the owner having an 
actual situs, different from the domicile of 
the owner. It is not necessary, therefore, that 
the owner should reside within the state, to 
render his personal property situated within 
the state liable to taxation. Mr. Burroughs, 
in his work on Taxation, after an elaborate 
review of the conflicting authorities, states his 
own conclusions as follows in section 50, p. 
59: “We conclude that the situs of personal 
property for the purposes of taxation depends 
in a great measure upon the nature of the 
property. (a) If it be chattels, which have a 
tangible existence, they are taxed in the 
locality in which they are situated. (b) 
Evidences of debt, such as state stocks and 
bonds of municipal corporations, transfer- 
able by delivery, and, indeed, all negotiable 
instruments which are of a chattel nature, 
are taxable where the evidence of the debt 
is actually situated. (d) Debts not 
negotiable are taxable where the owner re- 
sides, and may follow his person. * ® 
(f) Stocks of corporations follow the person 
of the owner, and are taxed at the place of 
his residence. The domicile of the creditor is 
the situs for the purpose of taxation of nego- 
tlable promissory notes given for money loan- 
ed.” Boyd v. City of Selma, 11 South. 393, 
395, 96 Ala. 144, 16 L. R. A. 729, 733. 


Of debt. 


Debts and choses in action are a spe- 
cies of intangible property that for pur- 
poses of taxation are generally held to be 
situated at the domicile of the owner. A 
debt owing to a person is evidenced by an ac- 
count, note, bond, or other promise of the 
debtor, and is a mere chose in action, which 
goes with the person of the creditor, and 
can be properly assessed, under the great 
weight of authority, only in the county where 
the owner resides. A debt has no situs other 
than the domicile of the owner. It cannot 
be taxed to the debtor, for in such case it 
would not be a tax on property or wealth, 
but would be a tax on the converse, and a 
tax on property. The debtor may be in one 
state, and the creditor and security for the 
debt in another. It was held in Erie R. Co. 
v. Pennsylvania, 82 U. S. (15 Wall.) 300, 21 
L. Ed. 179: “Debts owing by corporations, 
like debts owing by individuals, are not 
property of the debtor in any sense. They 
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are the obligations of the debtors, and only 
possess value in the hands of the creditors. 
With them they are property, and in their 
hands may be taxed. To call debts property 
of the debtors is a misuser of the term. All 
the. property there can be, in the nature of 
things, in debts of corporations, belongs to 
the creditors to whom they are payable, and 
follows their domicile, wherever that may 
be. Their debts can have no locality sep- 
arate from the parties to whom they are 
due.” Scripps v. Fulton County, 55 N. B. 
700, 701, 183 III. 278. 


A “debt” is not property of a debtor, 
subject to taxation at his domicile, but its 
situs is at the domicile of the creditor. Liv- 
erpool & L. & G. Ins. Co. v. Board of As- 
sessors, 25 South. 970, 51 La. Ann. 1028, 45 
L. R. A. 524, 72 Am. St. Rep. 483. 


A debt simply can have no locality sep- 
arate from that of the party to whom it is 
due, and its situs with reference to taxation 
is not affected by the locality of the securi- 
ty. Bullock v. Town of Guilford, 9 Atl. 360, 
361, 59 Vt. 516. 


A mere debt is transitory, and may be 
enforced wherever the debtor or his property 
may be found; and, if the creditor can en- 
force the collection of his debt in the courts 
of the state, a creditor of such creditor 
should have equal facilities. Pittsburgh, C., 
C. & St. L. R. Co. v. Bartels, 56 S. W. 152. 
153, 108 Ky. 216 (quoting Burlington & M. 
R. Co. v. Thompson, 31 Kan. 194, 1 Pac. 
622, 47 Am. St. Rep. 497). 


In Caskie v. Webster (U. S.) 5 Fed. Cas. 
271, holding that a general voluntary assign- 
ment valid in one state, though assumed to 
be void if it had been made in another state, 
will carry property in that state as against 
a subsequent attaching creditor there, it is 
said a debt is a mere incorporeal right. It 
has no situs, and follows the person of the 
creditor. A voluntary assignment of it by 
the creditor, which is valid by the laws of 
his domicile, whether such assignment be 
called legal or equitable, will operate as a 
transfer of the debt, which should be re- 
garded in all places. Fenton v. Edwards, 58 
Pac. 320, 321, 126 Cal. 43, 46 L. R. A. 832, 
77 Am. St. Rep. 141. 


SIXTH DAY. 


Rev. Code, p. 458, providing that every. 
plea to the merits shall be filed on or before 
the “sixth day of the term” at which the 
party is bound to appear, means the sixth 
day on which the court is in actual session. 
Wash v. Randolph, 9 Mo. 142, 144. 


SKELETON’BILL. 


A bill of exceptions signed by the judge 
containing such statements as: The plain- 
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tiff, to sustain the issues on his behalf, in- 
troduced the following evidence, as shown 
by the notes of the official reporter now on 
file in this cause, and the said reporter’s 
transcript and execution thereof, duly certi- 
fied as such transcript: (The clerk will here 
insert said official certified transcript of said 
evidence), etc.—is a skeleton bill. Joy v. 
Bitzer, 41 N. W. 575, 576, 77 Iowa, 73, 8 L. 
R. A. 184. 


SKID. 


A “skid” is a simple contrivance used 
for handling heavy articles under many con- 
ditions. It is probably used more often in 
connection with the loading and unloading 
of wagons and freight cars than for any oth- 
er purpose. Beckman v. Anheuser Busch 
Brewing Ass’n, 72 S. W. 710, 711, 98 Mo. App. 
955. .- 


SKILL. 


See “All Possible Care, Skill, or Fore- 
sight”; “Mechanical Skill’; “Ordinary 
Skill”; “Reasonable Skill’; “Special 
Skill.“ 


“Skill” is defined by Webster as “the 
familiar knowledge of any art or science, 
united with readiness and dexterity in execu- 
tion or performance or in the application 
of the art or science to practical purposes.” 
Dole v. Johnson, 50 N. H. 452, 454; Ark- 
ridge v. Noble, 41 S. E. 78, 80, 114 Ga. 949. 


In the rule of law that a surgeon is re- 
quired to exercise not only due care, but also 
due “skill,” the word “skill” includes not 
only the knowledge or information which the 
surgeon has in reference to the propriety or 
desirability of a given operation, but also 
the ability to perform the operation in a 
proper and approved way. Akridge v. No- 
ble, 41 S. Ð. 78, 80, 114 Ga. 949. 


A man may be very skillful, without be- 
ing very diligent or careful, yet skillful treat- 
ment by a physician would usually be un- 
derstood to include all these qualities. A 
physician might prescribe with great skill 
when he came to see his patient, but be neg- 
ligent and irregular in coming, or might not 
be careful enough in giving directions as to 
the management of the case in his absence. 
Graham v. Gautier, 21 Tex. 111, 119. 


SKILLED IN THE ART. 


The specifications of a patent are ad- 
dressed primarily to persons “skilled in the 
art,” by which is meant, not those having 
very great technical knowledge relating to 
the subject-matter of the invention, but rath- 
er those having ordinary and fair informa- 
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tion; and if to these latter the specifications 
sufficiently describe the invention or process, 
it is all that is required. Tannage Patent 
Co. v. Zahn (U. S.) 66 Fed. 986, 989. 


SKILLED WORKMEN. 


“Skilled workmen,” as used in an in- 
struction in an action for personal injuries 
by one employed in the erection of a build- 
ing, stating the duty of the defendant to be 
to employ “skilled workmen,” means that 
the skill required was such knowledge of 
building as to permit the work to be carried 
forward with safety to the persons engaged. 
Haworth v. Severs Mfg. Co., 51 N. W. 68, 
70, 87 Iowa, 765. 


SKIMMED MILK. 


The practical common sense of the peo- 
ple has called milk from which the cream 
has been taken by its ancient name of 'skim- 
med milk,” without regard to whether the 
cream was skimmed in the primitive or ab- 
stracted in a more modern way. The dic- 
tionaries support this definition of the word. 
“The milk from which cream is separated 
is skimmed milk.“ Century Dictionary. 
“Skimmed milk, milk from which the cream 
has been taken.” Webster's International 
Dictionary. Skimmed milk, milk from 
which the cream has been removed.” Stand- 
ard Dictionary. This is the popular under- 
standing and use of the term “skimmed 
milk,” whether the cream has been taken by 
separator process, known as the “centrifugal 
method,” though thereby more milk is ab- 
stracted than by the old-fashioned process, 
or whether it be done with a Southern plan- 
tation gourd, a big New Jersey clam shell, 
or a modern patent tin skimmer. When 
naming the product, the process takes the 
mere incident, and the substantial subject 
is the difference in quality between the arti- 
cle in its original and in its subsequent state. 
Commonwealth v. Hufnal, 39 Atl. 1052, 185 
Pa. 376, 42 Wkly. Notes Cas. 78, 79. 


Skim milk is secured by allowing whole 
milk to stand until the cream rises to the 
surface, and then, by means of a dipper or 
similar implement, the cream is skimmed 
from the surface, and the residue is skim 
milk. By the Cooley process milk is im- 
mersed in cool water, and, after the cream 
has risen, the milk is drawn from beneath 
the cream, and that which is drawn off from 
beneath the cream is called “Cooley skim- 
med milk.“ and has less of the butter fat 
than hand-skimmed milk. By the separator 
process the milk is passed through a centrif- 
ugal separator under rapid motion, by which 
the cream and fats are forced to the sides 
of the apparatus. and the product left is 
“separator skimmed milk.” Commonwealth 
v. Hufnal, 4 Pa. Super. Ct. 301, 305, 325. 


SKIMMED MILK CHEESE 


MILK CHEESE. 


All cheese manufactured, sold, or offered 
for sale at any place or in any manner by 
any person or persons in the state at retail 
er wholesale, made from milk or cream of 
same testing less than three per cent. of 
butter fat, shall be deemed “skimmed milk 
cheese,” or cheese not made from pure un- 
skimmed, unadulterated milk or cream of 
same. Rev. St. Mo. 1899, § 4756. 


SKIMMING STATION. 


For the purpose of the pure food act a 
“skimming station” is defined as “a place 
where milk from not less than five patrons 
is skimmed by machinery and the cream re- 
sulting therefrom is taken to a creamery to 
be churned.” Cobbey’s Ann. Neb. St. 1903, 
$ 9410. 


SKINS. 


See “Sheepskins.” 


The term “skins,” as used in the fur 
trade, is used to designate the skins of an- 
imals which are valuable chiefly for the 
skins, and not for the fur. Astor v. Union 
Ins. Co. (N. Y.) 7 Cow. 202, 214 (cited in 
Seeberger v. Schlesinger, 14 Sup. Ct. 729, 
731, 152 U. S. 581, 38 L. Ed. 560). 


“Hides and skins,” as used in Tariff 
Act July 30, 1846, 9 Stat. 42, Schedule H, 
prescribing a certain rate of duty on “raw 
hides and skins” of all kinds, whether dried. 
salted, or pickled, are a class of articles well 
known in the trade, and used extensively 
by manufacturers of leather, and cannot be 
construed to include Buenos Ayres sheep- 
skins, imported with the wool on, and dried. 
but not dressed, usually invoiced as sheep- 
skins, and known in commerce by that name. 
Coggill v. Lawrence (U. S.) 6 Fed. Cas. 6. 


SKINS FOR MOROCCO. 


The provision in Tariff Act July 24, 1897, 
c. 11, $ 1, Schedule N, par. 428, 30 Stat. 492 
[U. 8. Comp. St. 1901, p. 1676], providing 
for the duty on “skins for morocco,” is not 
limited to goatskins, but includes certain 
sheepskins known as “New Zealand basils” 
or “Cape sheepskins.” Helmrath v. United 
States (U. S.) 125 Fed. 634, 635. 


SKIP. 


The skip was the name applied to a 
wooden box in which concrete, after being 
mixed, was transported to the place of de- 
posit. United States v. Venable Const. Co. 
(U. S.) 124 Fed. 267, 271. 


SLANDER. 


Different definitions of slander are giv- 
en by different commentators, but it is suffi- 
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cient to say that oral slander may be di- 
vided into five classes: Words falsely spok- 
en of a person which impute to the party 
the commission of some criminal] offense in- 
volving moral turpitude, for which the party, 
if the charge be true, may be indicted and 
punished; (2) words falsely spoken of a per- 
son which impute that the party is infected 
with some contagious disease, where, if the 
charge were true, it would exclude the party 
from society; (3) defamatory words falsely 
spoken of a person, which impute to the 
party unfitness to perform the duties of an 
office or employment of profit, or the want 
of integrity in the discharge of such office 
or employment; (4) defamatory words false- 
ly spoken of a party, which prejudice such 
party in his or her profession or trade; (5) 
defamatory words falsely spoken of a per- 
son, which, though not in themselves action- 
able, occasion the party special damages. 
Pollard v. Lyon, 91 U. S. 225, 227, 23 L. Ed. 
308. 


Slander is defined in Newell, Defam. 
33, as defamation, without legal excuse, pub- 
lished orally by words spoken, being the 
object of the sense of hearing. The publi- 
cation of a slander is in itself evidence of 
malice, but, while it is not a publication 
when the words used are only communicat- 
ed to the person defamed, they might in such 
a case be evidence of malice. Frederickson 
v. Johnson, 62 N. W. 388, 389, 60 Minn. 337. 


All the text-books, the reported cases 
and the standard lexicographers, both law 
and literary, substantially agree in detining 
“slander” as the speaking of base and de- 
famatory words which tend to the prejudice 
of the reputation. office, trade. business, or 
means of getting a living of another. Coo- 
ley, Torts, pp. 229, 235; Newell, Defam. 40; 
Townsh. Sland. & Lib. § 3; Rap. & L. Law 
Dict. 1198; 3 Bl. Comm. 183; Pollard v. 
Lyon, 91 U. S. 225, 23 L. Ed. 308; Harrison 
v. Burem, 1 Tenn. Cas. 94; Webst. Dict. 
An action by a depositor against a bank for 
refusal to honor checks is not an action of 
slander, within the meaning of Shannon’s 
Code, § 4468, providing that actions for slan- 
derous words spoken shall be commenced 
within six months after the words spoken. 
J. M. James Co. v. Continental Nat. Bank, 
58 S. W. 261, 263, 105 Tenn. 1, 51 L. R. A. 
255, 80 Am. St. Rep. 857. 


Every person having reasonable and 
probable cause to believe that a crime has 
been committed has the right to communi- 
cate his suspicions to a magistrate having 
jurisdiction of the case, but the existence 
of reason and probable cause for the suspi- 
cion is essential to make the communication 
privileged, and to relieve the person from 
Slander, Pierce v. Oord, 37 N. W. 677, 679, 
23 Neb. 828. 


“Slander” is defined by Comp. Laws. 5 
2529, “as a false and unprivileged communi- 
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with crime, 
constitute slander. 
182, 183, 14 S. D. 240, 86 Am. St. Rep. 746. 


Slander is a false and unprivileged pub- 
lication other than libel which (1) charges 
any person with crime or with having been 
indicted, convicted, or punished for a crime; 
(2) imputes in him the present existence of 
an infectious, contagious, or loathsome dis- 
ease; (3) tends directly to injure him in re- 
spect to his office, profession, trade, or busi- 
ness, either by imputing to him general dis- 


qualification in those respects which the 
office or other occupation peculiarly requires, 


or by imputing something with reference to 
his office, profession, trade, or business that 


has a natural tendency to lessen its profit; 


(4) imputes to him impotence or a want of 


chastity; or G) by natural conse- 
quence, causes acto a cons age. Civ. Code 

al. 1903, § 46; Rev. St. Okl. 1903, § 3927; 
Rev. St. Okl. 1903, § 2238; Civ. Code Mont. 
1895, $ 33; Rev. Codes N. D. 1899, § 2716; 
Civ. Code S. D. 1903, § 30; Nidever v. Hall, 
7 Pac. 136, 137, 67 Cal. 79. See, also, Grand 
v. Dreyfus, 54 Pac. 389, 390, 122 Cal. 58. 


Slander or oral defamation consists, first, 
in imputing to another a crime punishable 
by law; or, second, charging him with hav- 
ing some contagious disorder, or being guilty 
of some debasing act which May exclude 
him from society; or, third, in charges made 
on another in reference to his trade, office, 
or profession, calculated to injure him there- 
in; or, fourth, in disparaging words produc- 
tive of special damage flowing naturally 
therefrom. Civ. Code Ga. 1895, § 3837. 


As a crime. 


A crime is an act committed or omitted 
in violation of a public law either forbidding 
or commanding it. 4 Bl. Comm. p. 5. In Re 
Bergen, 31 Wis. 386, a crime is defined as 
follows: “A wrong of which the law takes 
cognizance as injurious to the public, and 
punishes in what is called a criminal] pro- 
ceeding prosecuted by the state in its own 
name, or in the name of the people or the 
sovereign.” Verbal slander, though a tort, 
is not a crime, under our statutes, so as to 
permit a wife to testify against her husband 
in an action for slander. Bohner v. Bohner, 
64 N. W. 700, 701, 46 Neb. 204. 


Libel distinguished. 


False, defamatory words, when written, 
constitute a libel, and, when spoken, a slan- 
der. Gambrill v. Schooley, 48 Atl. 730, 93 
Md. 48, 52 L. R. A. 87, 86 Am. St. Rep. 414. 
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cation other than a libel which charges any 
person with crime or with having been in- 
dicted, convicted or punished, for crime.” 
It will be observed that the communication 
must be false and unprivileged. The clear 
inference from this section is that a com- 
munication, though it charges the person 
may yet be privileged, and not 
Ross v. Ward, 85 N. W. 


SLANDER OF TITLE 


“Slander” is defined to. be oral or spo- 
ken defamatory words used by one person 
against another, and differs from libel, which 
is the printed or written declaration of one 
person against another. Woodruff v. Wood- 
ruff, 72 N. Y. Supp. 39, 40, 36 Misc. Rep. 15. 


Libel, at the common law, was any false 
and malicious writing published of another, 
and having a tendency to render him con- 
temptible or ridiculous in public estimation, 
or expose him to public contempt, or hinder 
a virtuous man from associating witb bim. 
There is a difference between slander and li- 
bel, as to what is required to constitute an 
actionable charge. It is perfectly reason- 
able to allow greater liberty of vocal speech 
than of a writing or printing, for the rea- 
sons that vocal utterance does not imply the 
same degree of deliberation, and is more 
likely to be the expression of momentary pas- 
sion or excitement, and is not so open to the 
Implication of settled malice. Therefore to 
such oral expressions little importance is 
generally attached. On the other hand, the 
sa me words deliberately written or printed, 
and afterwards placed before the public, jus- 
tify an inference that they are the expres- 
sions of settled conviction, and they affect 
the public mind greatly. Second, an oral 
charge is merely beard, while a written or 
printed charge may be passed from hand to 
hand indefinitely for many years, constituting 
all the time a continuous condemnation. Re- 
publican Pub. Co. v. Mosman, 24 Pac. 1051, 
1054, 15 Colo. 399. See, also, Hillhouse v. 
Dunning, 6 Conn. 391, 407; Simpson v. Press 
Pub. Co., 67 N. Y. Supp. 401, 402, 33 Misc. 
Rep. 228. 


Libel included. 
Rev. St. 1895, art. 966, giving the Court 


of Civil Appeals final jurisdiction’ in actions 
of slander, does not apply to actions for li- 


bel. The authorities leave but little doubt 
that in the earlier day in the history of the 
common law the term was applied both to 
oral and written defamations of character, 
but we think it equally clear that in modern 
usage it is applied to oral defamation only. 
This is the case in its technical use, as well 
as in common acceptation. Belo y. Smith, 
42 S. W. 850, 851, 91 Tex. 221, 


“Slander” is the general and original 
word for all kinds of defamation. One can 
be defamed by words spoken, words written, 
or by signs or pictures; and, when so de- 
famed, it is called “slander,” and, as used 
in the statute providing that actions for slan- 
der shall not survive, was intended to em- 
brace all these varieties of defamation, and 
includes an action for libel. Johnson's 
Adm'x v. Haldeman, 43 S. W. 226, 227, 102 
Ky. 163. 


SLANDER OF TITLE. 


Newell, Sland. & L. p. 203, declares the 
right of action for slander of title to arise 
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in case any one falsely and maliciously de- 
fames the title of property, either real or 
personal, of another, and thereby causes him 
some special pecuniary damage or loss. Car- 
bondale Inv. Co. v. Burdick, 72 Pac. 781, 783, 
67 Kan. 329. 


Though the term “slander” is more ap- 
propriate to the defamation of the charac 
ter of an Individual, yet the words “slander 
of title’ have by use become a recognized 
phrase of the law; and an action therefor is 
permitted against one who falsely and mali- 
ciously disparages the title of another to 
property, whether real or personal, and there- 
by causes him some special pecuniary loss 
or damage. In order to maintain the action, 
it is necessary to establish that the words 
spoken were false and were maliciously spo- 
ken by the defendant, and also that the 
plaintiff has sustained some special pecu- 
niary damage as the direct and natural re- 
sult of their having been so spoken. As 
words spoken of property are not in them- 
selves actionable, it is necessary to allege 
the facts which show wherein plaintiff has 
sustained damage. It is not actionable to 
speak disparagingly of the title of another 
unless he is damaged thereby. The utter- 
ance of a mere falsehood, however malicious, 
will not sustain an action, unless damage 
has resulted therefrom, and the damage 
which can be recovered is only such as is the 
direct and natural result of the utterance of 
the words. Burkett v. Griffith, 27 Pac. 527, 
528, 90 Cal. 532, 13 L. R. A. 707, 25 Am. St. 
Rep. 151. 


Three things are necessary to maintain 
an action for slander of property or title: 
(1) The words must be false; (2) they must 
be maliciously published; and (8) they must 
result in pecuniary loss or injury to the 
plaintiff. Butts v. Long, 68 S. W. 754, 755, 
04 Mo. App. 687. 


SLANDEROUS WORDS. 


Slanderous words are those which (1) 
import a charge of some punishable crime; 
or (2) impute some offensive disease, which 
would tend to deprive a person of society; 
or (3) which tend to injure a party in his 
trade, occupation, or business; or (4) which 
have produced some special damage. Moore 
v. Francis, 23 N. D. 1127, 1128, 121 N. Y. 199, 
8 L. R. A. 214, 18 Am. St. Rep. 810 (eiting 
Onslow v. Horne, 8 Wils. 177); Le Massena 
v. Storm, 70 N. X. Supp. 882, 884, 62 App. 
Div. 150. 


SLAP. 


“Slapped,” as used in a complaint for 
divorce, alleging that defendant slapped 
plaintiff, evidently meant struck or beat, and 
is used as evidence of a cruel and inhuman 
treatment, in the same way that such words 
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are used, so that it was not necessary to al 
lege that the complaint should show that the 
slapping was done in anger or with intent to 
injure the plaintiff. Irwin v. Irwin, 37 Pac. 
548, 550, 2 Okl. 180. 


| SLATE. 


See “Natural Slate.” 


SLAUGHTERHOUSE. 


Slaughterhouses are houses in which ani- 
mals are slaughtered. Ford v. State (Ind.) 14 
N. E. 241, 244. 


The term business of slaughterhouse,“ 
as used in the license law of 1890, means the 
business of slaughtering animals for sale; 
and it does not matter whether it is carried 
on in a house or shed, or on his own proper- 
ty, or on leased property, or whether he sells 
his own animals or those of others. Thibaut 
v. Hebert, 12 South. 931, 932, 45 La. Ann. 838. 


SLAVE. 


As chattel, see Chattel.“ 
As property, see Personal Property“; 
„Property.“ 


Indians may be slaves in New Jersey. 
State v. Van Waggoner, 6 N. J. Law (1 
Halst.) 374. 


SLAVERY. 


Slavery implies the relation of two per- 
sons in the character of master and slave. 
De Lacy v. Antoine (Va.) 7 Leigh, 438, 445. 


“Our American law of African slavery 
is a system of customary law; that is, of 
rules and principles applicable to the institu- 
tion, at first introduced and observed by the 
people in their practical aling with the 
subject, and subsequently recognized by the 
courts as the grounds of judicial decision. 
Very few of thesg principles are the result 
of written law, ave been developed from 
time to time by the actual working of the 
system in the several slave states, and suc- 
cessively adopted by the courts as they have 
been found by experience to be proper and 
effective in making the institution answer 
the purpose for which ſt exists. Our system 
of slavery resembles that of the Romans, 
rather than the villeinage of the ancient com- 
mon law, and hence both the community and 
the courts have looked to the Roman rather 
than to the old common law of England for 
rules applicable to it.” Douglass v. Ritchie, 
24 Mo. 177, 180. 


Slavery is a relation founded in force, 
not in right; existing where it does exist by 
force of positive law, and not recognized as 
founded in natural right. Slavery, though 
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contrary to natural right and the principles 
of justice, humanity, and sound policy, as 
we adopt them, and found our laws upon 
them, yet not being contrary to the law of 
nations, if any other states or communities 
see fit to establish and continue slavery by 
law, so far as the legislative power of that 
country extends, we are bound to take notice 
of such law, and are not at liberty to de- 
clare and hold acts done within its limits un- 
lawful and void, under our views of morality 
and policy, which the sovereign and legisla- 
tive powers of such place have pronounced 
to be lawful. Commonwealth v. Aves, 35 
Mass. (18 Pick.) 193, 215. 


Slavery is regarded as a condition im- 
posed on an individual by municipal law, 
and when that ceases or is removed his orig- 
inal and natural manhood is restored. He 
ceases to be a chattel, and becomes a free- 
man. Opinion of Judge Appleton, 44 Me. 
521, 525. 


SLAY. 


“Slay” is a synonym of “kill”; and 
hence its emission in an indictment for man- 
slaughter, under a statute providing that the 


` indictment should be sufficient if it aver that 


the defendant did kill and slay the deceased, 
is immaterial. People v. McArron, 79 N. W. 
944, 945, 121 Mich. 1. 


“Slay,” as used in Rev. St. 1870, § 1048, 
providing that it shall be sufficient in every 
indictment for manslaughter to charge that 
the defendant did feloniously kill and slay 
the deceased, adds nothing to the force and 
effect of the word “kill,” when used with 
reference to the taking of human life. It 
is particularly applicable to the taking of hu- 
man life in battle, and when it is not used 
in this sense it is synonymous with “kill.” 
The man that is slain is killed, and the man 
that is killed by the hand of his fellow man 
is slain. State v. Thomas, 32 La. Ann. 349, 
350. 


SLEEPING CAR COMPANY. 


As common carrier, see “Common Car- 
rier.” 
As innkeeper, see “Innkeeper.” 


The term “sleeping car company,” as 
used in the chapter relating to the listing of 
personal property for taxation, includes any 
person or persons, joint-stock association, or 
corporation, wherever organized or incorpo- 
rated, engaged in the business of operating 
cars not otherwise listed for taxation in 
Ohio, for the transportation, accommoda- 
tion, comfort, convenience, or safety of pas- 
sengers, on or over any railway line or lines 
in whole or part within this state, such line 
or lines not being owned, leased, or operated 
by such company, whether such cars be 
termed sleeping, palace, parlor, chair, dining, 
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or buffet cars, or by some other name. 
Bates’ Ann. St. Ohio 1904, § 2780-12. 


Every joint-stock association, company, 
copartnership, or corporation incorporated or 
acting under the laws of this or any other 
state, or of any foreign nation, and convey- 
ing to, from, through, in, or across this state, 
or any part thereof, passengers or travelers 
in palace cars, drawing room cars, sleeping 
cars, dining ears, or chair cars, under any 
contract, express or implied, with any rail- 
road company, or the managers, lessees, 
agents, or receivers thereof, shall be deemed 
and held to be a sleeping car company. Civ. 
Code S. C. 1902, § 290. 


SLEIGHT OF HAND. 


Sleight of hand, within the meaning of 
the statute providing that whoever, by the 
means of three-card monte, or any other 
form or device, sleight of hand, or other 
means whatever, by the use of cards or other 
instruments of like character, obtains from 
another person any money or other property, 
shall be deemed guilty of swindling, is not 
limited to sleight of hand by means of cards, 
but includes sleight of hand by the use of 
other devices. State v. Quinn, 47 Iowa, 368, 
369. 


SLEUTH. 


The word “sleuth” or “sleuthhound” is, 
in its derivation, probably Icelandic, or at 
least northern, and comes from the word 
“slot,” which was used in Scotland and the 
northern countries to indicate primarily a 
track in the snow, and afterwards a track in 
the earth as well. It did not find its way 
into the English dictionary until very re- 
cently, and there is said to be pronounced as 
though spelled “sloth.” When detached 
from the word “hound,” to which it is com- 
monly prefixed, it means the track of an 
animal, as the same may be known by the 
scent. Held that, by the adoption and use of 
the word to distinguish his books, plaintiff, 
an author, acquired in it a certain property 
right, which was entirely independent of the 
statute laws pertaining to copyright, and 
should be protected. Munro v. Beadle, 8 N. 
Y. Supp. 414, 415 (reversing Id., 2 N. Y. Supp. 
314, where it was said that “the word ‘sleuth’ 
has a well-defined meaning, and is defined by 
Webster to mean the track of man or beast, 
as followed by the scent. It is used, in con- 
nection with a hound, to indicate a hound 
that follows the track of a human being or 
animals, and, as applied to man, would have 
the same meaning”). 


SLIGHT. 


The word “slight,” according to Web- 
ster, means unconsiderable, unimportant; 
and, where an affidavit in support of a com- 
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plaint states that the threatened injury would 
be slight, the court will not take cognizance 
of the injury. City of Janesville v. Carpen- 
ter, 46 N. W. 128, 131, 77 Wis. 288, 8 L. R. A. 
808, 20 Am. St. Rep. 123. 


SLIGHT DILIGENCE. 


Slight diligence is that with which per- 
sons of less than common prudence, or, in- 
deed, of any prudence at all, take care of 
their own concerns. It is distinguished from 
bigh or great diligence, which is that with 
which prudent persons take care of their own 
concerns, and common or ordinary diligence, 
which is that which men in general exert 
with respect to their own concerns. Litch- 
field v. White, 7 N. Y. (3 Seld.) 438, 442, 57 
Am. Dec. 534. 


“Slight care and diligence,” as applied 
to the care and diligence which a gratuitous 
bailee of property is bound to exercise, is 
that care which every man of common sense, 
how inattentive soever he may be, takes of 
his own property. Merchants’ Nat. Bank v. 
Guilmartin, 21 S. E. 55, 56, 93 Ga. 503, 44 
Am. St. Rep. 182. 


Slight care or diligence is such as per- 
sons of ordinary prudence usually exercise 
about their own affairs of slight importance. 
Rev. Codes N. D. 1899, § 5109; Rev. St. Okl. 
1903, 5 2782. 


SLIGHT EVIDENCE. 


Evidence less than satisfactory evidence, 
which is defined as that evidence which or- 
dinarily produces moral certainty or convic- 
tion in an unprejudiced mind, is denomi- 
nated “slight evidence.“ Code Civ. Proc. Oal. 
1903, § 1835. 


SLIGHT FAULT. 
See “Very Slight Fault.” 


The slight fault is that want of care 
which a prudent man usually takes of his 
business. Civ. Code La. 1900, art. 3556, subd. 
13. 


SLIGHT NEGLIGENCE. 


Slight negligence is the want of great 
diligence. Chicago, B. & Q. R. Co. v. John- 
son, 103 III. 512, 527; French v. Buffalo, N. 
Y. & E. R. Co., 43 N. Y. (4 Keyes) 108, 113; 
Union Pac. Ry. Co. v. Rollins, 5 Kan. 167, 
180, ö 


Slight negligence is the omission of a 
high degree of care and diligence. Hodgson 
v. Dexter (U. S.) 12 Fed. Cas. 283. 


Slight negligence is the want of great 
or extraordinary care. Chicago, K. & N. Ry. 
Oo. v. Brown, 24 Pac. 497, 499, 44 Kan. 384. 
Slight negligence is merely the failure to ex- 
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ercise great or extraordinary care. Union 
Pac. Ry. Co. v. Henry, 14 Pac. 1, 8, 36 Kan. 
565. 


“Slight negligence” is defined to be the 
want of great care and diligence. Chicago 
West Div. Ry. Oo. v. Klauber, 9 III. App. (9 
Bradw.) 613, 623; Whiting v. Chicago, M. & 
St. P. Ry. Co., 37 N. W. 222, 224, 5 Dak. 90; 
Rev. Codes N. D. 1899, § 5111; Rev. St. OKI. 
1903, § 2784. 


“Slight negligence is the omission of that 
care which very attentive and vigilant per- 
sons take of their own goods, or a very exact 
diligence.” McGrath v. Hudson River R. Co. 
(N. Y.) 19 How. Prac. 211, 220. 


Slight negligence is an absence of that 
degree of care and vigilance which persons of 
extraordinary prudence and foresight are ac- 
customed to use. Dreher v. Town of Fitch- 
burg, 22 Wis. 675, 677, 99 Am. Dec. 91; Lock- 
wood v. Belle City St. Ry. Co., 65 N. W. 866, 
871, 92 Wis. 97; Griffin v. Town of Willow, 
43 Wis. 509, 512; Hammond v. Town of Muk- 
wa, 40 Wis. 35, 42. 


Ordinary care is the opposite of ordinary 
negligence. There can be negligence less than 
ordinary negligence. Slight negligence is the 
opposite of extraordinary care. East Ten- 
nessee, V. & G. Ry. Co. v. Bridges, 17 S. E. 
645, 647, 92 Ga. 399. 


Slight negligence is not a want of ordi- 
nary care, but a want of extraordinary care. 
Cremer v. Town of Portland, 36 Wis. 92, 100. 


Negligence does not cease to be negligence 
because qualified as slight negligence. Oma- 
ha St. Ry. Co. v. Craig, 58 N. W. 209, 213, 39 
Neb. 601. 


“Slight negligence” is the want of ex- 
traordinary care and prudence, and the law 
does not require of a person injured by the 
carelessness of others to exercise that high 
degree of caution as a condition precedent to 
his right to recover damages for the injuries 
thus sustained. Ellyson v. International & 
G. N. R. Co. (Tex.) 75 S. W. 868, 871 (citing 
Cremer v. Town of Portland, 36 Wis. 92). 


Gross and o n m 
nil ap rdinary negligence distin 

Strictly speaking, the expressions “gross 
negligence” and “ordinary negligence” are in- 
dicative rather of the degree of care and dili- 
gence which is due from a party and which 
he fails to perform, than the amount of inat- 
tention, carelessness, or stupidity which he 
exhibits. If very little care is due from him, 
and he fails to perform that little, it is called 
gross negligence. If very great care is re- 
quired, and he fails to come up to the mark, 
it is called slight negligence. And if ordinary 
care is due, such as a prudent man would ex- 
ercise in his own affairs, failure to bestow 
that amount of care is called ordinary negli- 
gence. In each case the negligence, whatever 
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epithet we give it, is failure to give and be- 
stow the care which the situation demands; 
and hence it is more strictly accurate, per- 
haps, to call it simply negligence, and this 
seems to be the tendency of modern authority. 
Briggs v. Spaulding, 11 Sup. Ct. 924, 931, 141 
U. S. 132, 35 L. Ed. 662. 


Sir Wm. Jones distinguishes between or- 
dinary negligence, gross negligence, and slight 
negligence thus: Ordinary neglect is the 
omission of that care which every man of 
common prudence and capable of governing 
a family takes of his own concerns; gross 
neglect is the want of that care which every 
man of common sense, how inattentive so- 
ever, takes of his own property; and slight 
neglect is the omission of that diligence which 
all circumspect and thoughtful persons use in 
securing their own goods and chattels. 
French v. Buffalo, N. Y. & E. R. Co., 43 N. 
Y. (4 Keyes) 108, 113. 


“Slight negligence” is the want of high 
or great diligence. It differs from gross neg- 
ligence, which is the want of slight diligence, 
and ordinary negligence, which is the want 
of ordinary diligence. Litchfield v. White, 7 
N. T. (3 Seld.) 438, 442, 57 Am. Dec. 534; 
French v. Buffalo, N. Y. & E. R. Co., 43 N. 
Y. (4 Keyes) 108, 113. 


Slight negligence is the opposite of gross 
Negligence, which is the want of slight dil- 
gence. Chicago, B. & Q. R. Co. v. Johnson, 
103 III. 512, 523. 


Slight want of ordinary care distin- 
guished 


sned. 
See “Ordinary Care.” 


SLIP. 


A slip is an opening between two pieces 
of land or wharves, an interval or vacancy 
between two piers. City of New York v. 
Scott (N. Y.) 1 Caines, 543; Thompson v. City 
of New York, 5 N. Y. Super. Ct. (3 Sandf.) 
487, 498; City of New York v. Rice (N. I.) 4 
E. D. Smith, 604, 608. 


“Slip,” as used in Act 1806, authorizing 
the mayor, aldermen, and commonalty of the 
city of New York, whenever they should think 
it for the public good, “to enlarge any of the 
slips in said city,” means the intermediate 
space formed by docks. In a less general 
sense the word designates the docks which 
form the intermediute space. Thompson v. 
City of New York, 11 N. Y. (1 Kern.) 115, 120. 


A “slip,” as used in connection with dan- 
gers incident to a furnace stack, is caused by 
a part of the materials with which the fur- 
nace is charged adhering to the sides until the 
molten mass below it has settled down, and 
then making a slip or fall, so as to produce 
an explosion. 
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pose as a shaft. 


Giles v. Jones & Laughlins, 54 
Atl. 280, 204 Pa. 444. I 


SLOUGH 
SLIPPERY. 


“Slippery,” when used as descriptive of 
& person, means that the person to whom it 
is applied cannot be depended on or trusted; 
that he is dishonest, and apt to play one 
false; and hence to speak of one as slippery 
is libelous. Peterson v. Western Union Tel. 
Co., 67 N. W. 646, 647, 65 Minn. 18, 33 L. R. 
A. 302. 


SLIT. 


“Slit” is defined by Webster as “to cut 
lengthwise; to cut into long pieces or strips; 
to cut or make a long fissure; to cut in gen- 
eral; to rend; to split.” State v. Cody, 23 
Pac. 891, 896, 18 Or. 506. 


SLOP-FED HOGS. 


The term “slop-fed hogs” 4s used to des- 
ignate hogs fattened at the still. Bartlett v. 
Hoppock, 34 N. X. 118, 119, 88 Am. Dec. 428. 


SLOPE. 


The term “slope,” as used in the chapter 
relating to mines and mining, means an in- 
clined way or opening used for the same pur- 
2 P. & L. Dig. Laws Pa. 
1894, cols. 3110, 3150, §§ 193, 349. 


SLOT RAILS. 


Slot rails are those which form the sides 
of the slots or orifice through which passes 
the shank of the grip used in the operation of 
a cable. Johnson Co. v. Pennsylvania Steel 
Co. (U. S.) 62 Fed. 156, 157. 


SLOUGH. 


An arm of a river apart from the main 
channel. Dunlieth & Dubuque Bridge Co. v. 
Dubuque County, 8 N. W. 443, 447, 55 Iowa, 
558. 


Where a part of the waters of a stream 
in its downward course diverges from the 
main channel and returns to it lower down, 
it is usually called a “slough,” and especially 
if in its separate course it runs with a slow 
current, and through low lands. Black River 
Imp. Co. v. La Crosse Booming & Transp. Co., 
11 N. W. 443, 448, 54 Wis. 659. 


“Sloughs” are not recognized as water 
courses which a railroad company, in the con- 
struction of its roadbed, may not fill up with- 
out openings for water which may seek an 
outlet in times of extraordinary rainfalls. 


llagge v. Kansas City S. R. Co. (U. S.) 104 


Fed. 391, 392 (citing Jones v. Wabash, St. L. 
& P. Ry. Co., 18 Mo. App. 251; St. Louis. I. 
M. & S. Ry. Co. v. Schneider, 30 Mo. App. 
620). 


SLOW UP 


SLOW UP. 


To “slow up” a train means to diminish 
its speed, the extent of diminution being nec- 
essarily controlled by the object or purpose in 
view. To “slow up” in any given case must 
be such slowing up as the particular exigency 
requires, To slow up and keep a sharp look- 
out for an expected or possible obstruction 
must mean such slowing up and watchfulness 
as will prevent accident. The reduction of 
the. usual rate of speed of the passenger train 
to either 10 or 15 or 20 miles an hour would 
be a slowing up in the general sense, and, of 
course, in the usual acceptation of the words; 
but the phrase means something more when 
used in an order intended for a particular 
purpose, and based upon the possibility that 
an accident from a malicious obstruction may 
occur at the designated place, because a sim- 
ilar accident from the same cause had recent- 
ly occurred. Louisville & N. R. Co. v. Me 
Kenna, 81 Tenn. (13 Lea) 280, 286. 


SLOWLY. 


A finding in an action for personal inju- 
fies from a defective sidewalk, that at the 
time of the accident the plaintiff was “walk- 
ing slowly,” cannot be construed to mean that 
she was walking carefully, or was using her 
sense of sight, or that she was paying any 
attention to where she was stepping, so as to 
support a judgment in her favor. City of 
Bluffton v. McAfee, 40 N. E. 549, 550, 12 Ind. 
App. 490. 


SLUICE. 


“Sluice,” as used in a license to construct, 
maintain, and operate a sluice dam across a 
river and to sluice logs through it, granted by 
the board of county commissioners pursuant 
to the provisions of Gen. St. 1878, tit. 8, c. 32, 
means simply opening the gate or sluice 
way of the dam for logs, lumber, and timber, 
and not in the sense of requiring the operator 
of the dam to apply manual labor on the logs 
or timber in driving them through the sluice. 
Anderson v. Munch, 13 N. W. 192, 193, 29 
Minn. 414. 


SLUICE DAM. 


“The nature and purpose of a sluice dam 
is the utilizing the water of a stream by rais- 
ing a head sufficient to float logs and lumber 
over obstructions and shoal places down to 
the dam, and then, letting it out, flood the 
stream below so as to carry the logs down to 
their destination. It is constructed with a 
sluiceway, or opening, for the passage of logs. 
When logs are not passing, it is closed to col- 
ct the water above; and when logs come 
down, and are desired to be passed through, 
it is opened to let them out, together with 
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sufficient water to carry them downstream. 
The owner of the dam has nothing to do with 
the handling of the logs. He simply operates 
the dam. The logs are never in his posses- 
sion, and he has no control over them, except 
by virtue of a lien for tolls. It is not like 
a boom. The object is simply to facilitate the 
driving of the logs by their owner, and en- 
able him to get them over rapids and shoal 
places.” Anderson v. Munch, 13 N. W. 192, 
193, 29 Minn. 414. 


SMALL BAYS. 


Rev. St. c. 40, § 17, as amended by Pub. 
Laws 1889, c. 306, which prohibits the catch- 
ing of certain kinds of tish by the use of purse 
and drag nets In all “small bays,” inlets, har- 
bors, and rivers where any entrance to the 
same or the distance from the opposite shores 
of the same at any point is not more than 
three nautical miles in width, includes any 
indentation in the coast, whether it can be 
strictly termed a bay or not, where the sides 
of the coast at the entrance to the same are 
not over three nautical miles apart. State 
v. Murray, 24 Atl. 789, 84 Me. 135. 


SMALL BILLS. 


“Small bills,” as used in Act Feb. 24, 
1840, prohibiting the circulation and issuing 
of “smal! bills“ when issued by individuals or 
corporations for the purpose of passing as a 
circulating medium or as a substitute for 
small bank notes, have not, perhaps, any es- 
tablished definition, but the object of the 
Legislature was to prevent the circulation of 
any and all bills intended and issued to be 
used as a circulating medium or as a substi- 
tute for bank notes. Madison Ins, Co. v. For- 
sythe, 2 Ind. (2 Cart.) 483, 485. 


SMART AFTER NIGHT. 


A charge that anotber is mighty “smart 
after night” does not impute the crime of lar- 
ceny, and therefore the words are not action- 
able in themselves, Kirksey v. Fike, 29 Ala. 
206, 207. 


SMART MONEY. 


“Smart money” is a term frequently 
used to designate punitive, exemplary, or 
vindictive damages. Brewer v. Jacobs (U. 
S.) 22 Fed. 217, 224; Nashville St. Ry. Co. v. 
Griflin, 57 S. W. 153, 156, 104 Tenn. 81, 49 
L. R. A. 451; Dirmeyer v. O’Hern, 3 South. 
132, 134, 39 La. Ann. 961; Hendle v. Geiler 
Del.) 50 Atl. 632, 633. 


This court has never held that one should 
be compelled to pay smart money” as ex- 
emplary damages, or any damages by way 
of punishment merely. Damages to be 
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awarded can never exceed what shall com- 
pensate for the injury done. Compensation 
to the plaintiff is the purpose in view, and 
any instruction which may lead the jury to 
believe that they have the right to go beyond 
that, and that they may punish the defend- 
ant by compelling him to pay smart money, 
is erroneous. In Mooney v. Kennett, 19 Mo. 
551. 61 Am. Dec. 576, the use of the words 
“smart money,” as applied to exemplary 
damages, was held erroneous. Stuyvesant v. 
Wilcox, 52 N. W. 465, 467, 92 Mich. 233, 31 
Am. St. Rep. 580. 


Exemplary, punitive, and vindictive dam- 
ages are such damages as are in excess of 
the actual loss, and are allowed in theory 
when a tort is aggravated by evil motive, 
actual malice, deliberate violence, or op- 
pression or fraud. Such damages are some- 
times called “smart money.” Springer v. J. 
H. Somers Fuel Co., 46 Atl. 370, 371, 196 Pa. 
156. 


Where an injury has been wanton and 
malicious, or gross and outrageous, the courts 
permit juries to add to the measure of com- 
pensation of the plaintiff which he would 
have been entitled to recover, had the injury 
been inflicted without design or intention, 
something further by way of punishment for 
example, which has sometimes been called 
“smart money”; and this has always been 
left to the discretion of the jury, as the de- 
gree of punishment to be so inflicted must de- 
pend on the peculiar circumstances of the 
case. Day v. Woodworth, 54 U. S. (13 How.) 
363, 371, 14 L. Ed. 181. 


In this court the doctrine is well set- 
tled that in actions of tort the jury, in addi- 
tion to the sum awarded by way of com- 
pensation for the plaintiff’s injuries, may 
award exemplary, punitive, or vindictive 
damages, sometimes called “smart money,” 
if the defendant has acted wantonly or op- 
pressively, or with such malice as implies a 
spirit of mischief or criminal indifference to 
civil obligations; but such guilty intention 
on the part of the defendant is required to 
charge him with exemplary or punitive dam- 
ages. Exemplary or punitive damages, being 
awarded, not by way of compensation to the 
sufferer, but by way of punishment to the 
offender, and as a warning to others, can be 
nwarded only against one who has participat- 
ed in the offense. Lake Shore & M. S. Ry. 
Co. v. Prentice, 13 Sup. Ct. 261, 263, 147 U. 
S. 101, 37 L. Ed. 97. 


The term “smart money” is used to des- 
ignate damages allowed in excess of com- 
pensatory damages by way of punishment to 
the wrongdoer. It is synonymous with ex- 
emplary, vindictive, and punitive damages. 
Mr. Justice Foster concludes a discussion of 
the expression “smart money,” as used by 
Grotius and Jurists contemporary with that 
author, with the following language: “It is 
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interesting, as well as instructive, to observe 
that 120 years ago the term ‘smart money” 
was employed in a manner entirely different 
from the modern signification which it has 
obtained, being then used as indicating com- 
pensation for the smarts of the injured per- 
son, and not, as now, money required by way 
of punishment and to make the wrongdoer 
smart.” Murphy v. Hobbs, 5 Pac. 119, 123, 
7 Colo. 541, 49 Am. Rep. 366 (citing Fay v. 
Parker, 53 N. H. 342, 16 Am. Rep. 270). 


SMELL THE LAND. 


An expression peculiar to sailors, mean- 
ing the approach of vessels too near the 
bank or bottom; that is, when ships ap- 
proach too near the bank or bottom, they 
“smell the land,” etc. The Alexander Fol- 
som (U. S.) 52 Fed. 403, 413, 3 C. C. A. 165. 


SMELTING. 


By the definitions of the dictionaries the 
word “smelting” is shown to be sometimes 
employed to signify simply melting or fus- 
ing, and sometimes, and more commonly, in 
its practical sense, to mean the reduction of 
ores by melting them in the presence of 
some agents which would react upon the 
compounds of the ore when fused, and there- 
by separate them. Cowles Electric Smelting 
& Aluminum Co. v. Lowrey (U. S.) 79 Fed. 
351, 343, 24 C. C. A. 616; Lowrey v. Cowles 
Electrie Smelting & Aluminum Co. (U. S.) 68 
Fed. 354, 369. 


The Standard Dictionary defines “smelt- 
ing” as obtaining a metal from the ore by a 
process that includes fusion; “roasting,” as 
heating metals highly with access of air, but 
without fusion. “Smelting, even in its more 
general terms, is the obtaining of metal from 
the ore by a process that includes fusion, 
while roasting ore is to heat highly with ac 
cess of air, but without fusing; thereby dis- 
tinguishing the roasting of ore from smelt- 
ing, rather than including it therein.” The 
definitions given by Webster are: “Smelt. 
To melt or fuse, as ore.” Roast. To dis- 
sipate by heat the volatile parts of, as ores.” 
The definitions by Worcester: “Smelt. To 
melt or fuse, as ore.” Roast. To expel vol- 
atile matters from, by exposing to heat, as 
ores.” These definitions of the term “smelt,” 
taken in connection with the fact that smeit- 
ing is ordinarily accomplished by means of 
extensive plants erected for that purpose, 
and very often at great distances from the 
mines, while only the most extremely sul- 
phide ores are roasted, and the roasting is/ 
generally done in a primitive manner, with- 
out any fusion or melting of the metal, “sat- 
isfy us that the process of roasting ores 
+ » œ jis entirely different and distinct 
from smelting.” United States v. United 
Verde Copper Co. (Ariz.) 71 Pac. 964, 056. 


SMELTING 


Raising and smelting lead ore, when ex- 
pressed in a corporation charter as the pur- 
pose of the creation of the corporation, may 
be construed as including the power to pur- 
chase smelting works, with all the appurte- 
nances which are necessary for carrying on 
the business, and to assume a contract made 
by their vendors, providing means fo” trans- 
ferring their ores, when smelted, to market. 
Moss v. Averell, 10 N. Y. (6 Seld.) 449, 454. 


SMITING. 


A mere assault or a threatening posture 
is not “smiting,” within St. 5 & 6 Edw. VI, 
e. 4, relating to brawling. Jenkins v. Bar- 
rett, 1 Hagg. 12. 


SMOKEHOUSE. 


‘“‘Smokehouses’ are houses maintained 
for the purpose of smoking meats. Ford v. 
State, 14 N. E. 241, 244, 112 Ind. 373. 


A smokehouse “is a building in which 
meats or fish are cured by smoking; also 
one in which smoked meats are stored. In 
common parlance, the term embraces any 
outbuilding, appended to a dwelling, in which 
the family supply of meat is habitually kept 
and stored for use, and where meat may be 
smoked when necessary.” Wait v. State, 13 
South. 584, 99 Ala. 164. 


SMOKER’S ARTICLES. 


As used in Tariff Act 1883 (22 Stat. p. 
513, c. 112), placing a duty on “‘smokers’ arti- 
cles,” does not necessarily require that the 
article should, of and by itself, be capable of 
being used for smoking, and packages of pa- 
per specially prepared as cigarette wrap- 
pers, cut to the proper size and separated in 
a division of about 250 pieces, being the 
proper number for a cigarette book, are with- 
in the term. Isaacs v. Jonas, 13 Sup. Ct 
677, 679, 148 U. S. 648, 37 L. Ed. 596. 


SMOKESTACK. 


A builder is competent to state what is 
meant among mechanics when the term 
“smokestack” is used. Skelton v. Fenton 
Electric Light & Power Co., 58 N. W. 609, 
610, 100 Mich. 87. 


_ SMOKING TOBACCO. 


There is no substantial difference be- 
tween smoking tobacco and cigarettes. Cig- 
arettes consist of smoking tobacco similar in 
all material respects to that used in pipes. 
The circumstance that a longer cut than that 
commonly used in pipes is most convenient 
for cigarettes is not important. It may be 
all used for either purpose, and is all embra- 
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ced in the term “smoking tobacco.” Carroll 


v. Ertheiler (U. 8.) 1 Fed. 688, 690. 


SMUGGLE. 


The word “smuggle” is a technical word, 
having a known and separate meaning, a. 
necessary meaning in a bad sense, and im- 
plies something illegal, and is inconsistent 
with an innocent intent. The idea conveyed 
by it is that of a secret introduction of goods 
with intent to avoid the payment of duty. 
United States v. Claflin (U. S.) 25 Fed. Cas. 
433, 435; United States v. Dunbar (U. S.) 60 
Fed. 75, 77. 


SMUGGLING. 
As felony, see “Felony.” 


To constitute “smuggling,” for which an 
indictment may be sustained, it is necessary 
that the property, should have been brought 
in in a secret and clandestine manner, with 
the intent to defraud the revenue; and the 
nonpayment of or accounting for the duties 
prior to the importation will not constitute 
the offense. United States v. Thomas (U. S.) 
28 Fed. Cas. 76, 77. 


By the established definition of the word 
“smuggling,” both in English and American 
law, to constitute the offense, the goods must 
be unladen and brought on shore. Keck v. 
United States, 19 Sup. Ct. 254, 172 U. S. 434, 
43 L. Ed. 505. 


The word “smuggling” carries with it 
the implication of knowledge. In 2 Bouv. 
Law Dict. 530, “smuggling” is defined as. 
fraudulently taking into a country, or out 
of it, merchandise which is lawfully prohib- 
ited; and such is the general understanding 
of its meaning. Dunbar v. United States, 15 
Sup. Ct. 325, 328, 156 U. S. 185, 39 L. Ed. 390. 


SNEAK. 


“Sneak,” as defined by Webster, is to 
creep or steal away privately; to withdraw 
meanly, as a person afraid or ashamed to be 
seen, as to sneak away from company; to 
behave with meanness, servility; to crouch; 
to truckle; to hide, especially in a mean and 
covertly manner; a mean, sneaking fellow.” 
The use of the word sneak“ in a publica- 
tion, with the gentlemen of the board of 
health in the line of spy and sneak, meaner 
and dirtier than they had the face to ask 
the police department to do—and so they 
went to B.,” implies cowardliness, servility, 
and meanness; thus leaving it a question of 
fact, as the sense in which the words were 
used. It is possible, perhaps, to give the lan- 
guage an innocent construction; but it also 
implies attributes of character which tend 
to make a man contemptible and disgrace 
him in the eyes of the community. Byrnes. 
v. Mathews, 12 N. X. St. Rep. 74, 82. 


SNOWFLAKE 
SNOWFLAKE. 


The word “snowflake,” as applied to 
bread or crackers, is a mere description of 
the whiteness, lightness, and purity of the 
article. The word “snowflake,” therefore, is 
a word which of necessity belongs to the 
public, common alike to all, and hence it 
cannot be adopted as a trade-mark. Larra- 
bee v. Lewis, 67 Ga. 561, 562, 44 Am. Rep. 
735, 736. 


SNOWSTORM. 


The word “snowstorm” in the popular 
mind stands associated with the idea of un- 
usual force, violence, or disturbed action be- 
yond an ordinary snow. An insurance policy 
against loss by storm does not cover a loss 
by a freshet caused by the melting of snow 
and prevailing winds and rain. Stover v. 
Insurance Co. (Pa.) 3 Phila. 38, 42. 


S0. 


See And So”; And So Forth“: And 
So On.” 


The word “so” means hence“ and “there- 
fore,” when it is used to connect that which 
is an illustration of or conclusion from that 
which is stated before. Clem v. State, 33 
Ind. 418, 431. 


As relating back. 


“So,” as defined by Webster, means “in 
the same manner as has been stated, in this 
or that condition or state, under these circum- 
stances; in this way, with reflex reference to 
something which is asserted,” and is so to 
be construed when used in an indictment. 
Blanton v. State, 24 Pac. 439, 441, 1 Wash. 
St. 265. 


A testator, after devising property to his 
sons, directed that, if either of them should 
remain unmarried until death, then his or 
their part of the property “so gave” should 
be equally divided among other children. It 
was held that the words “so gave” referred 
to the property given; that is, were the de 
scription of a particular part of the prop- 
erty which he intended to devise, and not 
the interest or estate which he intended to 
create by the devising clause. Terrel v. 
Sayre, 3 N. J. Law (2 Penning.) 183, 188. 


“So sold,” as used in Statute of Frauds, 
$ 17, providing that a contract for the sale 
of goods, wares, and merchandise for the 
price of £10 sterling or upwards must be in 
writing, or that there must be an acceptance 
by the buyer of part of the goods so sold, 
means sold for the price of £10 sterling or 
upwards. Tomkinson v. Staight, 17 C. B. 
697, 705. 


As used in an act declaring that, in case 
a writ shall be lost or embezzled, the rec- 
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ord thereof cannot be given in evidence, the 
statute authorizing it only in cases where 
the direction of the act is followed, the lan- 
guage of which is, “and the record of such 
writ, so made, shall be as good evidence as 
the writ itself,” the words “so made” refer to 
the antecedent directions for recording the 
execution before it is delivered to the sher- 
iff, and should be read thus, The record of 
a writ recorded before it is delivered to the 
sheriff shall be as good evidence as the writ 
itself,” and hence subsequent recording of 
the execution is of no avail. Elmer v. Bur- 
gin, 2 N. J. Law (1 Penning.) 186, 193. 


“So made,” as used in Gen. St. c. 11, $ 
139, providing for the execution of a tax 
deed by the auditor, and section 140, provid- 
ing that the deed so made by the auditor 
shall be received in all courts as prima facie 
evidence of a good and valid title in such 
grantee, his heirs and assigns, does not mean 
made after compliance with all the previous 
requirements of law; for a deed which is 
made after compliance with all the prerequi- 
sites of the statute is conclusive evidence of 
title. Broughton v. Sherman, 21 Minn. 431, 
433. 


“So delivered,” as used in a bill of lad- 
ing relieving the carrier from liability as 
soon as the goods are delivered from the 
tackles of the steamer at her port of desti- 
nation, and in another clause that the goods 
shall be received by the consignee thereof 
package by package as so delivered, means 
as delivered from the tackles of the vessel. 
The Santee (U. S.) 21 Fed. Cas. 411, 413. 


In a will reciting that: “If the contract 
entered into between Crawford and myself 
should be consummated according to the 
conditions thereof, it is my opinion there 
will be a surplus after paying my debts and 
the bequests hereinbefore made. If so, I 
desire that the same be divided between my 
Jegatees in the same ratio that I have al- 
ready given them”—the words “if so” mean 
no more than this: It there is a surplus. 
They neither necessarily nor naturally make 
the previous fact, stated as the ground of 
the testator’s opinion that there might be 
a surplus, a part of the contingency upon 
which the operation of the clause disposing 
of the surplus was to depend. Appeal of 
Yearnshan, 25 Wis. 21, 25. 


Internal Revenue Act July 20, 1868, § 96 
(15 Stat. 164) provides that if any distiller, 
rectifier, wholesale liquor dealer, compound- 
er of liquors, or manufacturer of tobacco or 
cigars shall knowingly and willfully omit, 
neglect, or refuse to do or cause to be done 
any of the things required by law in the 
carrying on or conducting of his business, 
or shall do anything by this act prohibited. 
if there be no specific penalty imposed by 
any other section, he shall pay a certain 
penalty, and, if the person “so offending” 
be a distiller, rectifier, wholesale liquor deal- 


80 


er, or compounder of liquors, all distilled 
spirits owned by him or in which he has any 
interest shall be forfeited to the United 
States. Held, that the person “so offend- 
ing“ is not one and every one who is guilty 
of the knowing and willful omission, neg- 
lect, and refusal, or who does the thing 
prohibited by the act, but is one and only 
one who is guilty of a knowing and willful 
omission, neglect, or refusal to do something 
which is required, or does something which 
is prohibited for which no specific penalty 
is imposed by any other section of the act. 
United States v. 1,412 Gallons of Distilled 
Spirits (U. 8.) 27 Fed. Cas. 332, 333. 


St. 1895, c. 419, § 9, creating the offense 
of being present where gaming implements 
are found, and providing that every person 
“so present” shall be punished, etc., should 
not be construed literally, with the result of 
making it criminal to be in the same place 
with gaming implements, if the place merely 
has been complained of as the common 
gaming house, but so as to render it neces- 
sary that the place is used unlawfully as a 
common gaming house in fact, to constitute 
the offense. Commonwealth v. Smith, 44 N. 
E. 503, 504, 166 Mass. 370. 


SO CALLED. 


Where testatrix’s estate consisted in 
part of cash in her house and at her bank- 
ers, long annuities, Colombian bonds, and a 
promissory note dated prior.to her will and 
payable to herself, a residuary devise of 
“cash or money, so called,“ would not in- 
clude the note, annuities, and bonds. Beales 
v. Crisford, 13 Sim. 592, 594. 


SO FAR INTEMPERATE AS TO IM- 
PAIR HEALTH. 


The words “so far intemperate as to im- 
pair health,” in a life policy providing that 
the policy shall be void if the insured becomes 
so far intemperate as to impuir health or 
induce delirium tremens, includes the im- 
moderate drinking of liquor in such quan- 
tities as to cause the death of insured, though 
he is not habitually addicted to the use of 
such liquors, and although they do not pro- 
duce delirium tremens. tna Life Ins. Co. 
v. Davey, 8 Sup. Ct. 331, 333, 123 U. 8. 739, 
31 L. Ed. 315. 


A life insurance policy, providing that 
it should be void if the insured should be- 
come “so far intemperate as to impair his 
health” or to induce delirium tremens, means 
that, if the insured shall become so far in- 
temperate as to impair his health or as to 
induce delirium tremens, then, and in the 
case of the happening of either of these al- 
ternatives, the contract should be void, and 
that, if the impairment of health is caused 
by his intemperance, then the degree of in- 
temperance which has been forbidden has 
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been reached, and a single debauch, lasting 
only a few days, which resulted in the im- 
pairment of health or in delirium tremens, 
would constitute the forbidden intemperance. 
—AStna Life Ins. Co. v. Ward, 11 Sup. Ct. 
720, 723, 140 U. S. 76, 35 L. Ed. 371. 


A clause of a life insurance poliey pro- 
viding that the company should not be liable 
if the insured should become so far intem- 
perate as to seriously or permanently affect 
his health” should be construed as relating 
only to the person insured, and that a viola- 
tion of the policy could not be shown by evi- 
dence that the assured drank sufficient to 
seriously impair a man’s health, since what 
would impair one man’s health might not 
affect another’s. Odd Fellows’ Mut. Life 
Ins. Co. v. Rohkopp, 94 Pa. 59, 61. ° 


80 LONG AS. 


An agreement providing that, in consid- 
eration of a certain person’s becoming the 
obligor’s wife, he would give her at the rate 
of $1 per week, from the date of marriage, 
“so long as she remains my wife,” etc. 
should be construed to call for the payment 
of a sum of money to her after the termina- 
tion of the coverture; the amount to be as- 
certained by its duration. Brown v. Slater, 
16 Conn. 192, 41 Am. Dec. 136. 


The phrase “so long as she remains my 
widow,” in a devise by a husband to his 
wife, are words of limitation, marking the 
duration of the estate, and not words of con- 
dition, imposing a condition in restraint of 
marriage. Summit v. Yount, 9 N. Ð. 582, 
583, 109 Ind. 506. 


A consent decree for alimony provided 
for the payment of an annual sum to plain- 
tiff for “so long as she may be and remain 
sole and unmarried,” payable quarterly. By 
a bond and trust deed, reciting the decree 
the husband bound himself, his heirs, exec- 
utors, and administrators, to perform such 
decree. Held, that the payment of the ali- 
mony did not terminate on the death of the 
husband; the plaintiff remaining sole and 
unmarried. Storey v. Storey, 18 N. E. 329, 
331, 125 III. 608, 1 L. R. A. 320, 8 Am. St. 
Rep. 417. 


When used in a will devising all of the 
testator’s realty to his wife, “to remain hers 
so long as she remain unmarried after my 
decease” are words of limitation, and show 
an intention on the part of the testator to 
limit the duration of the estate, at longest, 
to the natural life of the widow, and can 
mean no more than “during widowhood.” 
Nash v. Simpson, 3 Atl. 53, 54, 78 Me. 142. 


SO MUCH AS REMAINS. 


A provision in a will that, upon the 
death of the tenant for life, so much” of 
the estate devised to her as remains her 


SO MUCH AS REMAINS 


property at her death” shall go to the chil- 
dren of the testator, implies a power of 
sale by the tenant for life. McClellan v. 
Larchar, 16 Atl. 269, 272, 45 N. J. Eq. (18 
Stew.) 17. 


“So much as shall remain undisposed of 
or unspent,” in a will, does not amount to a 
residuary clause. Mills v. Newberry, 1 N. H. 
156, 160, 112 III. 123, 54 Am. Rep. 213. 


SO NEAR THERETO. , 


The words “so near thereto,” as used in 
a statute authorizing the punishment of mis- 
behavior threatening the authority of the 
court, “so near thereto as to obstruct the 
administration of justice,” mean, not the 
place where the misbehavior is committed, 
but the power of the misbehavior to harm 
the administration of justice. If the force 
put in motion by the misbehavior, at what- 
ever place it is committed, assails or threat- 
ens the independence and authority of the 
court, it is so near thereto as to be punishable 
under this section. Ex parte McLeod (U. S.) 
120 Fed. 130, 141 (citing Myers v. State, 46 
Ohio, 473, 22 N. E. 43, 15 Am. St. Rep. 638). 


80 SOON AS. 


A will directing that a certain grant of 
lands should be sold “so soon as” the leases 
are canceled is equivalent to a direction to 
sell the land whenever the leases are can- 
celed. Toland v. Toland, 55 Pac. 681, 682, 
123 Cal. 140. 


SOAP. 


“Soap,” as used in a specification in a 
patent for a detergent soap, means any of 
the compounds of alkali with oil or fat, 
which are known and used in the arts under 
that name. Buchan v. McKesson (U. S.) 7 
Fed. 100, 103. 


SOAPSTONE. 


Soapstone is a steatite, and is so called 
from its soapy feeling. It is defined by 
Webster as a soft magnesium rock having a 
soapy feeling, presenting grayish, brown, 
green, and whitish shades of color. It is a 
variety of talc, which consists of silica and 
magnesium. Okey v. Moyers, 91 N. W. 771, 
117 Iowa, 514. 


SOBER. 


“Sober and temperate,” as used in the 
representations made to secure a life insur- 
ance policy, are to be taken in their ordi- 
nary sense. The language does not imply 
total abstinence from intoxicating liquors. 
The moderate and temperate use of intoxi- 
eating liquors is consistent with sobriety. 
But, if a man use spirituous liquors to such 
an extent as to produce frequent intoxica- 
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tion, he fs not sober and temperate, within 
the meaning of the contract. Brockway v. 
Mutual Ben. Life Ins. Oo. (U. S.) 9 Fed. 249, 
253. 


SOBRANTE. 


“Sobrante,” in a Mexican land grant, is 
used with reference to the surplus. United 
States v. San Jacinto Tin Co., 8 Sup. Ct. 850, 
858, 125 U. S. 273, 31 L. Ed. 747. 


SOBRE. 


A Spanish word, meaning that some- 
thing is over, or above. or upon another. 
Ruis’ Heirs v. Chambers, 15 Tex. 586, 592. 


SOCIETY. 


See “Affiliated Societies“; “Agricultural 
Society”; “Religious Society”; Scien- 
tific Societies.“ 

Charitable society, see “Charity.” 


“Society,” as used in connection with a 
husband’s right to the enjoyment of his wife’s 
society, means such capacities for usefulness, 
aid, and comfort as the wife possessed. Fur- 
nish v. Missouri Pac. Ry. Co., 15 S. W. 315, 
317, 102 Mo. 669, 22 Am. St. Rep. 800. 


In the statement that society should be 
able to rely upon the judgments and decrees 
of its courts, and, although it knows they 
are Hable to be reversed, yet it has a right, 
so long as they stand, to presume they have 
been properly rendered, “society” means 
third persons, or strangers to the decree. 
Hay v. Bennett, 38 N. E. 645, 650, 153 III. 271. 


The word “society,” in the act relating 
to corporations, lodges, and societies, shall be 
deemed to include churches, associations, 
congregations, grand and subordinate lodges, 
chapters, councils, encampments, divisions, 
and all other orders enumerated in the pre- 
ceding section. Horner’s Rev. St. Ind. 1901, 
§ 3817. 


Association synonymous. 


“Society” and “association” are converti- 
ble terms, and therefore Laws 1895, c. 398, § 
153, providing that any incorporated medical 
society, instituting proceedings against phy- 
sicians for practicing medicine without law- 
ful registration, shall receive the fines im- 
posed and collected in such prosecutions, ap- 
plies to any incorporated medical society, 
whether it be designated a society or an 
association. New York County Medical Ass'n 
v. City of New York, 65 N. X. Supp. 531, 32 
Mise. Rep. 116. 


Church synonymous. 


The words “church” and “society” are 
popularly used to express the same thing, 
namely, a religious body organized to sus- 
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tain public worship. Josey v. Union Loan & 
Trust Co., 82 S. E. 628, 629, 106 Ga. 608; 
Church & Congregational Soc. v. Hatch, 48 
N. H. 393, 396. 


SOCIETY FOR RELIGIOUS WORSHIP. 


The term “society for the purpose of re- 
ligious worship,” in the statute prohibiting 
any church, congregation, or society formed 
for the purpose of religious worship to hold 
more than 10 acres of land, is strictly con- 
fined to corporations for the purpose of relig- 
ious worship, and does not include benevo- 
lent or missionary societies. Gilmer v. Stone, 
7 Sup. Ct. 689, 691, 120 U. S. 586, 30 L. Ed. 
73⁴4. 


SOD OIL. 


“Sod oil,” as used in the tariff act, is the 
of] which has been fulled into skins during 
the operation of tanning and has been subse- 
quently washed out with soda. United States 
v. Leonard (U. 8.) 100 Fed. 288. 


SODOMY. 
—— — 
As buggery, see Buggery.“ 


Sodomy “is a connection between two 
human beings of the same sex—the male 
named from the prevalence of the sin in 
Sodom.” Ausman v. Veal, 10 Ind. 355, 356, 
71 Am. Dec. 331. 


“Sodomy” and “the crime against na- 
ture” have often been used as synonymous 
terms; and hence the infamous crime against 
nature, either with man or beast, made pun- 
ishable by Cr. Code, § 47, includes not only 
the offense of sodomy, but any other bestial 
and unnatural copulation. Honselman vy. 
People, 48 N. E. 304, 305, 168 III. 172. 


The repeal by Rev. St. 1846, p. 730, of the 
act of 1841, which provided that it shall not 
be necessary in sodomy to prove emission, proof 
of penetration being sufficient, revived the 
common law in force prior to the passage of 
such act, and made emission a necessary in- 
gredient of the offense, which ingredient, 
though it may be inferred from penetration 
and other circumstances, must be made out 
by the prosecution in order to convict. Peo- 
ple v. Hodgkin, 94 Mich. 27, 28, 53 N. W. 
794, 34 Am. St. Rep. 321. 


SŒVITIA. 


Everything is “sævitia” which tends to 
bodily harm, and in that manner renders co- 
habitation unsafe. Hill v. Hill, 2 Mass. 150. 


SOFT ENGLISH LEAD. 


A contract to deliver to certain parties 
a certain quantity of “soft English lead” 


SOJOURN 


may mean lead made wholly of English ores, 
or it may mean soft lead made in England, 
no matter from what ores. The words are 
to be construed in such a case with reference 
to the circumstances and intent of the par- 
ties, and the meaning thereof is a proper 
question for the jury. Pollen v. LeRoy, 30 
N. Y. 549, 563. 


SOFT HOGS. 


The term “soft hogs” is used to desig- 
nate hogs fed upon mast, such as beech nuts 
and acorns. Bartlett v. Hoppock, 34 N. Y. 
118, 119, 88 Am. Dec. 428. 


SOFT WOOD. 


In the business of buying and selling 
firewood, one class is denominated “hard 
wood,” and another elass is denominated 
“soft wood.” To which of these classes a 
particular species belongs is for the jury to 
determine. The words “soft wood,” as used 
in a sheriff’s return, reciting that the sher- 
iff had levied on 60 cords of soft wood, more 
or less, was probably intended to represent 
what in commerce bas been applied to certain 
kinds of wood to distinguish it from other 
kinds. The precise definition of the term 
does not appear to have been explained by 
the evidence, and the term is not one to which 
the law has attached a specific meaning, and 
therefore the court cannot with propriety 
expound it. Darling v. Dodge, 36 Me. 370, 
374, 


SOIL. 


The “soil” of a navigable river is the 
alveus or bed of the river. People v. Gold 
Run Ditch & Mining Co., 4 Pac. 1152, 1155, 
66 Cal. 138, 56 Am. Rep. 80. 


SOJOURN. 


“Sojourn” is a temporary residence, as 
that of a traveler in a foreign land; to have 
a temporary abode; to live, and not at home. 
One who lives in New Jersey and does busi- 
ness in New York “sojourns” in such city, 
within Code Civ. Proc. § 916, providing that 
the place where a witness is required to at- 
tend to be examined under a commission to 
take testimony in an action pending in an- 
other state must be in the county “in which 
he resides or sojourns.” Wittenbrock v. Ma- 
bins, 10 N. Y. Supp. 733, 57 Hun, 146. 


“Sojourning,” as used in a Maryland act 
prohibiting the importation of slaves into the 
state for sale or to reside, and providing that 
nothing in the act contained should be con- 
strued or taken to affect the right of any 
person traveling or sojourning with any slave 
or slaves in the state, such slaves not being 
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sold or otherwise disposed of in the state, 
means something more than traveling, and 
applies to a temporary, as contradistinguish- 
ed from a permanent, resident. Henry v. 
Ball, 14 U. S. (1 Wheat.) 1, 5, 4 L. Ed. 21. 


In the several provincial statutes of 1692, 
1701, and 176% in reference to settlements 
for the purpose of the poor laws, the terms 
“coming to sojourn or dwell,” “being an in- 
habitant,” “residing and continuing one’s res- 
idence,” and “coming to reside and dwell,” 
are frequently and variously used, and we 
think they are used indiscriminately to mean 
the same thing, namely, to designate the 
place of a person’s donicile. This is defined 
in Const. c. 1, § 1, for another purpose, to be 
“the place where one dwelleth or hath his 
home.” Inhabitants of Abington v. Inhabit- 
ants of North Bridgewater, 40 Mass. (23 
Pick.) 170, 176. 


SOJOURNER. 


As used in a statute requiring sojourn- 
ers practicing medicine to be duly registered, 
and defining a “sojourner’ as any person 
opening an office or appointing any place 
where he might meet patients or receive 
calls, a physician duly registered, residing 
and practicing in one county, having also an 
office in another, of which he made adver- 
tisement, and where he received and pre- 
scribed for patients, without being registered 
there, was a sojourner within the meaning 
of the act. Ege v. Commonwealth, 9 Atl. 
471, 472, 20 Wkly. Notes Cas. 73. 


SOJOURNMENT. 


The word “sojournment” is derived from 
the French substantive “sejour,” or the 
French verb “sejourner,” which means a tem- 
porary residence or dwelling for a short 
time. Sejour'“ or “sejourner” is a com- 
pound word. To the word Jour,“ which lit- 
erally signifies a day. is prefixed the person- 
al pronoun “se,” which gives it a personal 
signification, and restricts its application to 
persons. Neither the word “sejour,” nor any 
of its derivations, can with any propriety be 
applied to brute animals, or to anything but 
the human species. It cannot with propriety 
be said of a horse that he sojourns in a 
place. Hence the literal meaning of the 
word “sejour,” or “sejournment,” is a dwell- 
ing ina place for a day only; and by an ex- 
tended and somewhat figurative mode of ex- 
pression it is used to signify a dwelling in a 
place for a short time, without ascertaining 
the precise length of time. This time of so- 
journment may be longer or shorter, in re 
lation to the object to which it is applied. 
Thus it is said that the children of Israel so- 
journed 430 years in the land of Egypt. 
This is figurative mode of expression, but 
may nevertheless be allowed, in regard to a 
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and may last many thousand years. Bap- 
tiste v. De Volunbrun (Md.) 5 Har. & J. 86, 
88. 


SOLARES. 


“Solares” is the term used in the Span- 
ish law to denote the house lots of a small 
size, within the limits of a city, pueblo, or 
town, on which dwellings, stores, etc., are to 
be built. It is distinguished from the “suer- 
tes,” or sowing grounds, which are used for 
cultivating or planting, as gardens, vineyards, 
orchards, ete., and from “ejidos,” which is 
in the nature of common lands. Hart v. 
Burnett, 15 Cal. 530, 554. 


SOLD. 


See “Actually Sold.” 
See, also, Sell.“ 


A letter promising commissions to a bro- 
ker on a sale of land, “if sold through your 
agency,” must be understood as meaning if 
a valid agreement for the sale of the property 
has been entered into between the owner and 
a person or persons ready or willing to pur- 
chase and with whom the owner was satis- 
fied. Condict v. Cowdrey, 5 N. Y. Supp. 187, 
188, 57 N. Y. Super. Ct. 66. 


The term “sold, granted, and bargained,” 
in a deed stating that the premises are sold, 
granted, and bargained, but which contains 
a subsequent declaration that the deed is un- 
derstood to be a quitclaim, will not be con- 
strued to change the character of the deed 
from that of a quitclaim, as, when the par- 
ties to a contract expressly define the mean- 
ing of the terms which they use. such mean- 
ing will be given them, regardless of their 
natural meaning. Morrison v. Wilson, 30 Cal. 
344. 


Lord Eldon in Browning v. Wright, 2 
Bos. & P. 21, said: “The words ‘sold, granted. 
bargained, enfeoffed, and confirmed’ certain- 
ly import a covenant in law.” It seems now 
to be settled that in conveyances by deeds of 
bargain and sale they have no such effect; 
but, on the creation of an estate less than 
freehold, a covenant of title is implied from 
the words of leasing. Phillips v. City of 
Hudson, 31 N. J. Law (2 Vroom) 143, 151 
(eiting Rawle, 272). 


The word “sale” or “sold,” in Act 1843 
§ 76, providing that land on which there are 
delinquent taxes of 1841 shall be sold at the 
same time and in the same manner as provid- 
ed for taxes of 1843, embraces the bidding at 
the public sale, the payment of the money by 
the purchaser, and the giving of the certifi- 
cate by the county treasurer to the bidder or 
purchaser. They do not of themselves import 
a power in the officer selling to give a deed: 


nation whose term of existence is indefinite, but the clause in said section, “and in all re- 
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spects with like effect,” taken in connection 
with sections 64 and 65 of the act, providing 
for the issuance of a treasurer's certificate 
and the execution of a deed on the expiration 
of the redemption period, expressly confer 
upon the auditor the power to execute deeds 
to purchasers at tax sales for delinquent 
taxes of 1841. Sibley v. Smith, 2 Mich. 486, 
487, 491. 


Where a contract of sale is executory, 
the word “sold” is held to mean “contracted 
to sell.” Russell v. Nicoll (N. T.) 3 Wend. 
112, 119, 20 Am. Dec. 670. 


Change of title implied. 


When used in a contract for the sale of 
chattels, ‘‘sold” does not necessarily imply 
a change of title. 
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Whether the contract | 


SOLD 


valuable consideration. Reaves v, Ore Knob 
Copper Co., 74 N. C. 593, 596. 


“Sold,” as the word is used when saying 
that certain articles have been sold, {mplies 
a price or consideration of some kind. State 
v. Lavake, 6 N. W. 339, 340, 26 Minn. 526, 37 
Am. Rep. 415. 


Conveyed synonymous. 


In construing a deed in which the land 
was conveyed by a description as being “all 
those parcels of land which were ‘sold’ to B. 
by T.,“ and the covenant of warranty ex- 
cepted “any incumbrances on said land here- 
tofore ‘conveyed’ by Y. to B. which may 
have existed at the date of said conveyance,” 
the court said: The probabilities are that 
the word ‘sold’ is used as synonymous with 


changed the title to the goods, or only agreed ‘conveyed,’ and that the references are to 
to sell and deliver it thereafter, depends on the same land; and where it appeared that 


the whole language used in the contract. 


Misc. Rep. 672 (citing Anderson v. Read, 106 
N. Y. 333, 351, 13 N. E. 292). 


“Sold,” as used in Civ. Code, $ 1140, pro- 
viding that the title to personal property sold 
or exchanged passes to the buyer whenever 
the parties agree upon a present transfer, 
dves not necessarily refer to a consummated 
sale, since “sold” may sometimes refer only 
to an agreement to sell. Blackwood v. Cut- 
ting Packing Co., 18 Pac. 248, 251, 76 Cal. 
212, 9 Am. St. Rep. 199. 


The word “sold” does not necessarily 
and in all connections mean that a convey- 
ance must be made or that the title must 
pass. Shainwald v. Cady, 28 Pac. 101, 102, 
92 Cal. 83 (citing Eaton v. Richeri, 23 Pac. 
286, 83 Cal. 185). 


From a statement that a person had sold 
lands, it does not necessarily follow that the 
vendor had parted with both title and right 
of possession. Property is often sold con- 
ditionally, the title or possession, or both, to 
remain with the vendor until the perform- 
ance of the condition. Property is often said 
in popular language to be sold, when it is 
only bargained. Brooks v. Libby, 36 Atl. 66, 
89 Me. 151. 


To constitute a breach of a provision in 
a policy against a sale or transfer of title, 
there must have been an actual sale or trans- 
fer of property, valid as between the parties. 
A change of title was necessary to invalidate 
the contract, and it must at least be in the 
form of a transfer. Orrell v. Hampden Fire 
Ins. Co., 79 Mass. (13 Gray) 431, 434. 


Consideration implied. 


“Sold,” as used in the following clause 
of a deed: “This deed witnesseth that I, J. 
H. R., have this day sold and by these pres- 


ents do convey unto G. T. R., etc.”—imports | place of storage. 


Y. contracted to sell to B. more land than 


Gallup v. Sterling, 49 N. Y. Supp. 942, 945, 22 he conveyed, parol evidence was held ad- 


missible to explain whether the deed passed 
the land described in the agreement or only 
that actually conveyed. Braddish v. Yocum, 
23 N. E. 114, 116, 130 III. 386. 


Delivery implied. 


„Sold,“ as used in an instruction, in 
an action in which the issue was whether 
defendant was to become liable on a due- 
bill for piling before he got the piling, direct- 
ing the jury to find for plaintiff, if it sold 
the piling to defendant and received the 
duebill in payment, conveys the idea that 
the piling or the appellee's interest in the 
same was delivered to the purchaser, as a 
completed contract of sale always contem- 
plates a delivery. Jacobs v. Selimyer Mer- 
cantile Co., 57 S. W. 932, 933, 68 Ark. 621. 


“Sold,” as used in a complaint for goods 
sold, does not import a delivery; and hence, 
where no promise to pay is alleged, no prom- 
ise will be implied, and the complaint is 
therefore defective. Kilpatrick-Koch Dry 
Goods Co. v. Box, 45 Pac. 629, 630, 13 Utah, 
494. 


„Sold,“ when used in a complaint al- 
leging that certain goods were sold and de- 
livered, includes the delivery; and hence a 
general denial of a complaint is a denial 
that the goods were sold and delivered, 
since “sold and delivered” constitute one 
act. Feldmann v. Shea, 59 Pac. 537, 538, 
6 Idaho, 717. 


A policy taken out by commission mer- 
chants on goods sold, but not removed, 
means all goods which once belonged to the 
insurers, or, having once been held by them 
on commission, had been fully sold and 
technically delivered, so that the title and 
right of possession changed, but the articles 
had not yet been actually removed from the 
Waring v. Indemnity Fire 


ex vi termini that the deed was made for a | Ins. Co., 45 N. X. 606, 6 Am. Rep. 146. 


SULD 


The phrase “goods sold,” in a common 
count for goods sold, where not followed by 
the allegation of a promise to pay, is defect- 
ive, since “sold” does not necessarily import 
a delivery, and hence a promise to pay can- 
not be implied. Chitty says: In order to 
maintain an account for goods sold and de- 
livered, it is essential that the goods should 
have been delivered to the defendant or his 
agent.” Kilpatrick-Koch Dry Goods Co. v. 
Box, 45 Pac. 629, 680, 13 Utah, 494. 


Sale on execution. 


Where a fire policy provided that, if 
the property should be “sold or conveyed,” 
the policy should become void, a sale on 
execution did not avoid the policy; the pro- 
vision being applicable only to a voluntary 
assignment. Strong v. Manufacturers’ Ins. 
Co., 27 Mass. (10 Pick.) 40, 43, 20 Am. Dec. 
507. 


Sale at retail implied. 


On the trial of one accused of “playing 
at a game with cards at a house for retailing 
spirituous liquors,” proof that the playing 
took place in a room over a storeroom in 
which spirituous liquors were sold did not 
justify a conviction. The word “sold” does 
not imply a sale at retail, any more than a 
sale at wholesale. Early v. State, 23 Tex. 
App. 364, 5 S. W. 122. 


SOLD AND CONVEYED. 


Land is “sold and conveyed,” within the 
meaning of a statutory grant of land to a 
railroad company free from taxation till 
sold and conveyed, when the railroad com- 
pany has parted with the entire equitable 
interest in the land and received full com- 
pensation therefor, although it still holds 
the bare legal title. State v. Winona & St. 
P. R. Co., 21 Minn. 472, 477. 


Where a railroad company, to whom 
lands are granted by the state to aid in the 
construction of its road, such lands to be 
exempt from taxation until sold and convey- 
ed, has sold the lands and received the con- 
sideration, so that it retains no lien upon nor 
actual interest in them, though it retains 
the naked legal title only as trustee for the 
purchaser, it has sold and conveyed them, 
within the meaning of the exempting clause. 
Brown County v. Winona & St. P. Land Co., 
37 N. W. 949, 951, 38 Minn. 397 (following 
State v. Winona & St. P. R. Co., 21 Minn. 
472). 


“Sold and conveyed,” within the mean- 
ing of Illinois Central Railroad Charter, § 
22, providing that certain lands owned by 
the company shall be exempt from all taxa- 
tion under state laws until sold and con- 
veyed by said corporation or trustees, in- 
cludes lands sold and paid for, though not 
actually conveyed, as any other construction 
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SOLD NOTE 


would enable the land to be held erempt 
from taxation for all time. Champaign 
County v. Reed, 100 III. 804, 307. 


An allegation that goods were “sold and 
conveyed” is sustained by proof of the con- 
veyance of the goods, which was a sale in 
form, although in fact it was a consignment 
of them, to be sold for or on account of the 
consignor, with authority for the consignee 
to apply the proceeds toward payment of a 
pre-existing debt, which the consignor owed 
to the consignee. Burpee v. Sparhawk, 97 
Mass. 342, 344. 


Where a fire insurance policy contained 
a provision that, if the property should be 
“sold and conveyed,” the policy should be 
void, and at the time of the issuance of the 
policy the property was under a mortgage, 
and the policy, with the assent of the com- 
pany, was assigned to the mortgagee, the 
subsequent delivery of the proceeds and con- 
trol of the property to the mortgagee was 
not such a sale as would invalidate the pol- 
icy. Washington Ins. Co. v. Hayes, 17 Ohio 
St. 432, 436, 93 Am. Dec. 628. 


SOLD AND DISPOSED OF. 


The words “sold and disposed of,” in 
a pleading alleging that a mortgagor sold 
and disposed of all of the mortgaged prop- 
erty, should be construed to mean an abso- 
lute sale of the entire property, and are not 
open to the objection that they fail to show 
that the mortgagor sold more than his equity 
therein, or sold it in hostility to the mort- 
gage. Cone v. Ivinson, 83 Pac. 81, 33, 4 
Wyo. 203. 


SOLD FROM HER. 


The words “not to be sold from her,” 
as used in a will providing that certain mon- 
ey should be loaned to a specified person 
for her sole use, not subject to the debts of 
her husband, not to be sold from her, but 
to remain in her possession, does not re- 
strict such person’s use or power to alienate 
or incumber the estate. Mathews v. Para- 
dise, 74 Ga. 523, 524. 


SOLD IN THE CITY. 


Goods “sold in the city,” within the 
meaning of a law imposing a tax on all 
articles of trade or commerce sold in the 
city of Pittsburg, includes goods sold by 
agents of a merchant who resides and main- 
tains his store in Pittsburg and delivers the 
goods from such store, although the sales 
are made outside of the city and state. 
Shriver v. City of Pittsburg, 66 Pa. 446, 
447. 


SOLD NOTE. 


A note or memorandum of a sale. made 
by a broker, and given by him to the buyer 


SOLD SHORT 
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SOLE AND EXCLUSIVE 


ef the property sold. Saladin v. Mitchell, 45 within St. 1 Vict. c. 26, § 11. In re Donald- 


HL 79, 83. 


SOLD SHORT. 
See Short.“ 


SOLDER. 


son, 2 Curt. Ecc. 386. 


Marine. 


Laws 1862, c. 110, and Laws Extra 
Sess. 1862, c. 11, providing that any prop- 
erty of any soldiers in the actual military 
service of the United States, levied upon 
or held by a writ of attachment issued from 


“Soldering the joint” is a means of joln- the courts of this state, shall be released, 


ing the top and bottom of a can to the sides. 


means one in the war or military depart- 


Combined Patents Can Co. v. Lloyd (Pa.) 18 ment, rather than the naval service. “A sol- 


Phila. 485. 


SOLDIER. 


See “Common Soldiers.” 
“Soldier,” as used in St. 1863, c. 38. 


dier in the military service means one be- 
longing to the soldiery, militia, or army of 
the Union or state.” Abrahams v. Bartlet, 
18 Iowa, 518, 514. 


Militiaman. 
“Soldier,” as used in St. 9 & 10 Vict. e. 


legalizing the “acts and doings of cities and 66, § 1, providing that the time during which 


towns in paying or agreeing to pay bounties 
and recruiting expenses for soldiers already 
furnished by them on the requisition of the 
United States,” means persons mustered and 
received in the military service of the Unit- 
ed States. Barker v. Inhabitants of Ches- 
terfield, 102 Mass. 127, 130. 


“Soldiers,” as used in Act May 17, 1865, 
declaring that soldiers who, disguised in the 
dress of the country or clothed in the uni- 
form of either army, wrougfully take prop- 
erty from citizens, shall suffer death, means 


any person shall be serving her majesty as 
a “soldier, marine, or sailor” shall be ex- 
cluded from the computation of the time a 
residence for which creates irremovability, 
applies to the time during which a person is 
serving as a militiaman. Overseers of Poor 
of Township of Horton v. Overseers of Town- 
ship of Leeds, 5 El. & Bl. 595, 598. 


SOLDIERS’ ADDITIONAL HOMESTEAD 
SCRIP. 


“Soldiers’ additional homestead scrip” 


one who belongs to a regularly organized is scrip such as purports to carry a soldier’s 


body of combatants, and as such is engaged 
in the military service, either as an oilicer 
or private. Vaughn v. State, 43 Tenn, (8 
Cold.) 102, 107. 


“Soldier,” as used in 2 Rev. St. p. 60, § 
22, providing that nuncupative wills should 
not be valid unless made by a soldier while 
in actual military service, or by a mariner 
while at sea, embraces every grade from the 
private to the highest officer, and includes 
the gunner, surgeon, or the general. Ex 
parte Thompson (N. Y.) 4 Bradf. Sur. 154, 
158, 159 (citing In re Donaldson, 2 Curt. Ecc. 
386; Shearman v. Pyke, 3 Curt. Ecc. 539; In 
re Prendegast, 5 Notes of Cas, 92; Merlin, 
Test. §§ 2, 3, arts. 5, 8). 


In the chapter relating to the militia, 
the word “soldier” shall include all musi- 
cians and all persons in the guard or in the 
militia when called into service, except com- 
missioned officers. Code Iowa 1897, § 2207; 
Rev. Laws Mass. 1902, p. 281, c. 16, § 1. 


The words “pensioner,” “soldier,” and 
“sailor,” as used in the chapter relating to 
state and inilitary aid and soldiers’ relief, 
shall be held to include a eommissioned of- 
ficer. Rev. Laws Mass. 1902, p. 702, c. 79, 
14. 


Medical officer. 


A medical officer in the military service 
of the East India Company is a “soldier,” 


right to make and perfect entries of land 
under Rev. St. U. S. § 2305 [U. S. Comp. 
St. 1901, p. 1413], and: connected sections. 
Macintosh v. Renton, 8 Pac, 830, 2 Wash. T. 
121. 


SOLE. 


Where a statute which provided that a 
city council should judge of the qualifica- 
tions, elections, and returns of their own 
members was amended by making them the 
“sole” judges, the only change which would 
reasonably suggest itself to the rational mind 
is that they were thereby given exclusive 
juirsdiction, instead of the former concur- 
rent jurisdiction. Darrow v. People, 8 Pac. 
661, 664, 8 Colo. 417; Id., 8 Pac. 924, 926, 8 
Colo. 426. 


As several. 


The word “sole” cannot be construed to 
mean “several.” Its signification is well rec- 
ognized to be the same as “only,” or ex- 
clusively.” Seitz v. Seitz, 11 App. D. C. 
358, 369, 878. 


SOLE AND EXCLUSIVE. 


The phrase “sole and exclusive,” in the 
senténce that a crime is committed in a 
place within the sole and exclusive jurisdic- 
tion of the United States, means exclusive 
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of any other domestic jurisdiction, and has 
no reference to foreign authority. Watts 
v. United States, 1 Wash. T. 288, 296. 


SOLE AND EXCLUSIVE FISHERY. 


The words “sole and exclusive fishery” 
are not equivalent to “several fishery.” Hol- 
ford v. Bailey, 8 Q. B. 1000, 1018. 


The words “sole and exclusive fishery,” 
as used in a declaration reciting that defend- 
ant had been summoned to answer plaintiff 
in an action of trespass, and charged that 
defendant with force and arms broke and 
entered a fishery, to wit, “the sole and ex- 
clusive fishery” of plaintiff in a certain river, 
were, after verdict, equivalent to a descrip- 
tion of a several fishery. These words con- 
tain a description of precisely the same right 
as is ordinarily expressed by the term “‘fish- 
ery”; that is, the right of fishing, exclusive 
of all others, in a particular place. The 
words are not an improper translation of the 
words “separalis piscaria.” Holford v. 
Bailey, 13 Q. B. 426. 445. 


SOLE AND SEPARATE BUSINESS. 


An agreement between a farmer and his 
wife that she should have for her own the 
proceeds of dairy and poultry products sold, 
under which she received such proceeds, a 
portion of which was expended for groceries 
and clothing for the family, and a part used 
by the husband, did not constitute the pro- 
duction and sale of such articles the “sole 
and separate business” of the wife, within 
the menning of Burns’ Rev. St. 1894, § 6975, 
so as to render the husband her debtor for 
the sum so used by him. Kedey v. Petty 
54 N. E. 798, 801, 153 Ind. 179. 


SOLE BENEFIT. 


“Sole and proper benefit and behoof,” 
when found in a conveyance to a married 
woman, whether in the usual granting clause 
or in the habendum, means that she is given 
a separate equitable estate. Smith v. Me- 
Guire, 67 Ala. 34, 36. 


“Sole benefit,” as used in the United 
States pension laws (Rev. St. § 4747 [U. S. 
Comp. St. 1901, p. 3279]), declaring that no 
money due to any pensioner shall be subject 
to levy under legal process, but shall inure 
to the sole benefit of the pensioner, did not 
preclude the payment of pension money to 
the wife of the pensioner for the purpose of 
purchasing a home in ber name, which was 
for their joint benefit. Holmes v. Tallada, 
17 Atl. 238, 125 Pa. 133, 23 Wkly. Notes Cas. 
463, 8 L. R. A. 219, 11 Am. St. Rep. 880. 


SOLE CAUSE OF DEATH. 


The words “proximate and sole cause 
of death,” in a life policy providing that the 


SOLE OWNER 


insurance shall not extend to any case ex- 
cept where the injury is the proximate and 
sole cause of the disability or death, char- 
acterized a death resulting from poisoning 
caused by virulent matter communicated to 
the wound coincident with its infliction. 
Martin v. Manufacturers’ Ace. [Indemnity 
Co., 45 N. E. 377, 380, 151 N. T. 94. 


SOLE CORPORATION. 
See “Corporation Sole” 


SOLE INTEREST. 


A “sole interest” means the same thing 
as an absolute interest. Garver v. Hawkeye 
Ins. Co., 28 N. W. 555, 556, 69 Iowa, 202. 


SOLE LEGATEE. 


The term “sole legatee” is generally used 
to describe those to whom there has been & 
bequest of personal property, but it may in 
clude a devise of real estate also. Bell v. 
Welch, 88 Ark. 139, 147. 


SOLE OWNER. 


The clause in a policy of insurance that. 
if the insured shall not be the “sole and 
unconditional owner” in fee simple of the 
property, etc., aptly refers to the real es 
tate, and not to the personalty insured. Ger- 
man Ins. Co. v. Miller, 39 III. App. 683, 635. 


An application for a policy of fire in- 
surance, reciting that the applicant was the 
“sole owner” of the land and property to be 
insured, means that the assured has the fee- 
simple title. “Sole owner” must mean that 
no one else has or owns an interest in the 
real estate. If one should state that he was 
the sole owner of real estate, describing it, 
the bearer would understand that he owned 
all there was or could be owned, and that 
no one else had any interest therein. If one 
should covenant in a deed that he was the 
sole owner of real estate, such a covenant 
would be broken if he owned a life estate 
only. There is no distinction between “sole 
owner” and the owner of an absolute inter- 
est in real estate. Garver v. Hawkeye Ins. 
Co., 28 N. W. 555, 556, 69 Iowa, 202. 


One who holds property under a con- 
tract for its sale and conveyance to him by 
the owner in fee simple by deed of quitclaim 
on payment of the purchase money named 
therein, and who has fully paid the pur- 
chase money, but has not yet received the 
deed, is the sole and unconditional owner of 
the property, within the meaning of a con- 
dition in an insurance policy rendering the 
policy void in case the assured is not the 
sole and unconditional owner of the prop 
erty insured. Lewis v. New England Fire 
Ins. Co. (C. C.) 29 Fed. 496, 497. 
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A fire policy provided that, if insured thereof will not render a policy of insurance 
was not the “sole and unconditional owner,” | invalid, under a condition forfeiting the in- 
the policy should be void. The company of- surance in case the interest is other than 
fered to show that the property was covered | the entire, unconditional, and sole ownership, 
by a chattel mortgage. The court said that if the fact is not so represented to the com- 
“while, under the statute (Revision, § 2217), pany. Pelton v. Westchester Fire Ins. Co., 
the mortgagee holds the legal title to the | 77 N. Y. 605. And he will be regarded as tLe 
personal property covered by a mortgage, absolute owner, although he may not have paid 
the mortgagor is nevertheless considered the | the purchase money. Rumsey v. Phoenix Ins. 
owner. * * ® The ownership remains in Co. (U. S.) 1 Fed. 396. Under these principles, 
the mortgagor. It is absolute, and depends where plaintiff insured certain buildings on 
upon no condition, and may therefore be said land which he had contracted to purchase, 
to be unconditional. It is true his owner- but on which he had made no payment, and 
ship may be defeated upon the happening of the policy was conditioned to be void if 
certain conditions, but this cannot be said to | his interest was other than the “entire, un- 
make his ownership conditional.” Hubbard conditional, and sole ownership,” or if the in- 
v. Hartford Fire Ins. Co., 33 Iowa, 325, 333, sured property was a building on land not 
11 Am. Rep. 125. owned by him in fee simple, the policy was 
not vitiated merely because he failed to hold 


ssi un- 
A vendee, in possession of property the legal title to the land. Imperial Fire Ins. 


der a parol agreement by which he uncon- 
ditionally bound himself to buy and pay for 5 Dunham, 1 Atl. 668, 675, 117 Pa. 460, 
the property, is the “sole and unconditional m. St. Rep. 

owner,” within the meaning of that term as The ownership of property by a single 
used in fire insurance policies, and may person is designated as a “sole or several 
truthfully represent himself as such in an ownership.” Civ. Code Cal. 1903, § 681; 
application therefor. Milwaukee Mechanics’ | Rey, Codes N. D. 1899, § 3281; Civ. Code S. 
Ins Co. v. B. S. Rhea & Son (U. S.) 123 Fed. | D, 1903, § 197. : 

9. 10, 60 C. C. A. 108. 


Where the assured had made an ar- SOLE PRIVILEGE. 
rangement to sell the goods insured, whereby l | 
the purchaser had possession and use of A conveyance of a gristmill lot, with the 
them in his business, and was to keep up exclusive privilege of grinding grain, and giv- 
the stock, the title to remain in the assured | ing the grantee the sole privilege to take a 
until the purchase money was fully paid, | stated amount of water for grinding,” did 
he was the unconditional owner of the prop- | not restrict the use of such water to the sole 
erty, within the meaning of an insurance purpose of grinding grain. Hartwell v. Mu- 
policy providing that, if he was not the “sole | tual Life Ins. Co., 3 N. X. Supp. 452, 50 Hun, 
and unconditional owner,” etc., the policy | 497. 
should be void. Burson v. Fire Ass’n of 
Philadelphia, 20 Atl. 401, 402, 136 Pa. 267. 


20 Am. St. Rep. 919. SOLE USE. 
As granting estate in fee. 
SOLE OWNERSHIP. A declaration of trust, reciting that the 


trust was for the benefit of the grantor’s 
widow and two children, and that, in case 
the children should dle before the age of ma- 


“Sole ownership” is fairly implied from 
the allegation of a complaint that plaintiff 


owns the premises in fee. King v. Town- turity, the grantee was to convey all and 
shend, 29 N. Y. Supp. 181, 184, 78 Hun, 380. every part of suid property to the grantor’s 
Since a fee-simple estate is the highest | widow, “for her sole and separate use and 
tenure known to the law, and since land- | benefit,” forever, “grants to the widow an es- 
owners in fee simple, in the absence of any | tate in fee, contingent on her surviving the 
proof to the contrary, are presumed to be children before they become 21 years old.“ 
the owners of the buildings located and | Knowlton v. Atkins, 31 N. E. 914, 134 N. Y. 
standing on the premises, it follows that the | 313. 
interest of the fee-simple owner of land in 
the buildings thereon is “the entire, uncondi- 
tional, and sole ownership” of such property, 
within the meaning of a fire insurance policy 
requiring such ownership, and the fact of 
the existence of a lease of such buildings for 
a term of 10 years does not change the rule. 


A devise to a widow “for the sole use of 
herself and her children” could not be con- 
strued to give the children any estate in the 
property devised. Such words showed that 
the children’s support and maintenance were 
objects for which the testator desired to pro- 
vide, but the mode which he adopted for se- 
ee ee eee Us N, curing this result was the gift of the devise 

; l to the widow for life. Whitridge v. Wil- 

The omission of the owner of the equi- | liams, 17 Atl. 938, 939, 71 Md. 105, 17 Am. St. 

table title to property to state the nature | Rep. 513. 
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As conveying separate estate. depot and other railroad purposes, and thea 
A deed conveying to a married woman granting another parcel, and stating in a sub- 
land “for her sole and separate use and bene- Sequent clause that both of said pieces or 
fit” should be construed to create in her a Parcels are granted “solely” for said road 
statutory separate estate; such words in the purposes, it was said that the words “only” 
deed not changing the character of the es- and “solely” are words of restriction or ex- 
tate. By force of the provisions of the Code, Clusion. As used in this deed, their effect 
such would be the legal effect of the deed, al- Clearly is to prohibit the grantee from using 
though it contained no such words. Dene- the lands for other than the specified pur- 
chaud v. Berrey, 48 Ala. 591, 603. poses. Horner v. Chicago, M. & St. P. Ry. 


Co., 38 Wis. 165, 175. 
The words “to her sole and separate 


use,” in a deed to a married woman, are suf- A contract with certain brokers “solely 
ficient to create a separate estate. Groten- | to sell” land on certain commission merely 
kemper v. Carver (Tenn.) 9 Lea, 280, 287. gave the brokers the exclusive right to sell 

x . the property; that is, constituted them the 
The words “sole use,” in a deed, bill of sole agents for that pur Smith v. 


sale, or even a will, after an absolute gift to Schiele, 93 Cal. 144, 149, 28 Pac. 857, 858 
a man or to an unmarried woman, might un- : ’ ’ 


der some circumstances be regarded as one In commenting on an instruction that if 
of those pleonastic expressions so common | the person’s negligent act solely contributed 
in conveyancing, which do not affect the con- to bring about the injury of which he com- 
struction; but when the gift is by a son to | plained he cannot recover, the court say: 
a mother, who is the wife of a man not his “The criticism is in the use of the word 
father, the words “to her sole use” come to ‘solely,’ and the contention is that the court 
have a clear significance of his intent to should have told the jury that, if both plain- 
make a provision for her personal benefit i tiff and the company were negligent, the 
Smith v. Wells, 48 Mass. (7 Metc.) 240, 243, plaintiff could not recover. To give to the 
39 Am. Dec. 772. word ‘contribute’ its legal signification would 

“Sole use,” as used in a deed conveying | make the charge unintelligible, as one act 
property to a married woman for her “sole cannot ‘contribute’ solely to effect a given re 
use,” creates a separate estate in the woman, Sult, but only in connection with some other 
even if they are employed in a conveyance to act; and there can be no sole contributory 
her by a stranger; and they effect the same | cause of an accident We may assume, 
purpose when used in a deed from a husband | therefore, that the trial judge meant, if the 
to the wife. Small v. Field, 14 S. W. 815, negligent act of the plaintiff produced or was 
818, 102 Mo. 104 (citing Turner v. Shaw, 96 the sole cause of the injury, she could not re- 
Mo. 22, 8 S. W. 897, 9 Am. St. Rep. 319. cover.“ Memphis St. R. Co. v. Shaw, 75 S. 

W. 713, 714, 110 Tenn. 467. 


The expression “to her sole and separate 
use,” when employed in a gift of property to Rev. St. § 5474, authorizing a druggist to 
a married woman, are the technical words | sel] any liquors which are used “solely in the 
that have been held to most aptly and terse- | admixture of necessary remedial compounds,” 
ly express the idea that the husband is to be refers to the use of liquors by a druggist in 
excluded from any share in the property giv-|the admixture of necessary remedial com- 
en, and that the use of such words makes it pounds as they are required in the ordinary 
distinctly probable that it was the intention | business of a druggist, and does not author- 
of the donor to exclude the husband. Man- ize a druggist to sell a patent medicine con- 
ning v. Mayberry (Tenn.) 54 S. W. 682, 683. | taining alcohol. State v. Wilson, 80 Mo. 303, 


A gift or devise to a married woman, 306. 


after marriage, of her property to her “sole 

use or disposal,” is to be construed as suff- 

cient to exclude the husband’s marital rights SOLEMN. 

in the property, and is sufficient for such Formal; in regular form; with all the 


purpose. Cark v. Maguire, 16 Mo. 302, 314, | forms of a proceeding. Black, Law Dict. 
(citing Story, Eq. § 1382). 


SOLEMN ADMISSION. 


Solemn or judicial admissions, made for 
the express purpose of dispensing with the 
proof of some fact at the trial, in the form 
of express stipulations, on being filed and be- 


SOLELY. 


A case rests “solely” on circumstantial 
evidence only where the main fact, or, as one 
case puts it, where the gravamen of the of- 
fense, or, a8 another case has it, where the : 

Pe f we coming a part of the record, are generally 
act of the crime, rests solely upon circum-| conclusive of all the facts involved. It 
stantial evidence. Beason v. State, 67 S. W. 

96, 98 43 Tex. Cr. R. 442. would seem that this class of admissions are 
oe ee the only ones that are ever held to be con- 

In construing a deed to a railroad com- | clusive. Consolidated Steel & Wire Co. v. 
pany conveying one tract of land “only” for | Burnham, 58 Pac. 654, 656, 8 OKL 514 


SOLEMN FORM 


SOLEMN FORM. 


A will is said to be proved in “solemn 
form” when those in interest are cited to be 
present at its probation or approbation. In 
re Straub’s Will, 24 Atl. 569, 570, 49 N. J. 
Eq. (4 Dick.) 264. 


Under the English practice there were 
two modes of proving a will of personal prop- 
erty: The “common form,” in which the 
will was propounded by the executor and 
proved ex parte; the “solemn form,” in 
which the next of kin of the testator were 
cited to witness the proceedings, and in 
which the proof was taken per testes, or in 
form of law, as it was called. In this state, 
probate in common form is the only one 
which appears to have been adopted by any 
positive enactment of the Legislature. Rich- 
ardson v. Green (U. S.) 61 Fed. 423, 426, 9 
C. C. A. 565; Luther v. Luther, 13 N. E. 166, 
168, 122 111. 558. 


The method of probate in solemn form is 
identical with that proceeding at common 
law. A probate in that form concludes all 
parties notified as to all questions which 
were raised in the probate proceedings, or 
which could have been properly raised there- 
in. Such a judgment is therefore conclusive 
that the paper probated is the last will and 
testament, executed in the manner provided 
by law, and of all facts necessary to give the 
court jurisdiction of the proceedings. Sut- 
ton v. Hancock, 45 S. E. 504, 506, 118 Ga. 436. 


SOLEMN OATH. 


The phrase “solemn oath” is synonymous 
with the phrase “corporal oath,” and an oath 
taken with the uplifted hand may be proper- 
ly described by either phrase in an indict- 
ment for perjury. Jackson v. State, 1 Ind. 
(1 Cart.) 184, 185. 


SOLEMN OCCASION. 


“Solemn occasion,” within the meaning 
of a statute providing that the opinions of 
the justices can be required only upon im- 
portant questions of law upon solemn occa- 
sions, was said in Opinion of the Justices, 
126 Mass. 557, to mean occasions when such 
questions of law are necessary to be deter- 
mined by the body making the inquiry, in the 
exercise of the legislative or executive power 
intrusted to it by the Constitution and laws 
of the commonwealth. A similar construc- 
tion must be given to Const. art. 6, § 3, pro- 
viding that justices shall be obliged to give 
their opinion upon important questions of 
law upon solemn occasions, when required 
by the Governor, Council, Senate, or House 
of Representatives; and therefore the jus- 
tices are not required, and it would not be 
proper for them, to answer questions of pol- 
icy or expediency. Opinion of the Justices, 
51 Atl. 224, 226, 95 Me. 564. 


6547 


SOLEMNIZB 


SOLEMN WAR. 


Every contention by force between two 
nations in external matters under authority 
of their respective governments is war. If 
it be declared in form, it is called “solemn,” 
and is of the perfect kind, because one whole 
nation is at war with another whole nation, 
and all the members of the nation declaring 
war are authorized to commit hostilities 
against all the members of the other in ev- 
ery place and under every circumstance. In 
such a war all the members act under gen- 
eral authority, and all the rights and conse- 
quences of war attach to their condition. 
But hostilities may exist between two na- 
tions, more confined in its nature and extent, 
being limited as to places, persons, and 
things; and this is more properly termed 
“imperfect war,“ because not solemn, and 
because those who are authorized to commit 
hostilities act under the special authority, 
and can go no further than the extent of 
their commission. Still, however, it is a pub- 
lic war, because it is an external contention 
by force between some of the members of 
the two nations, authorized by the legitimate 
powers. Bas v. Tingy, 4 U. 8. (4 Dall.) 37, 
38, 42, 1 L. Ed. 781. 


SOLEMNIZE. 


“To solemnize marriage” means nothing 
more than to be present at a marriage con- 
tract, in order that it may have due publica- 
tion before a third person or persons, for the 
sake of notoriety and the certainty of its 
being made. To solemnize or celebrate 
means nothing more, and may be done before 
parents, friends, or strangers able to testify 
to the fact. Dyer v. Brannock, 66 Mo. 391, 
410, 27 Am. Rep. 359. 


“Solemnize,” as used in Rev. Laws, p. 
181, providing that every justice of the peace 
of the state, every stated and ordained min- 
ister of the gospel, and every religious so- 
ciety, according to its rules, shall be empow- 
ered to solemnize marriage, is synonymous 
with “celebrate,” and means “nothing more 
than to be present at a marriage contract, 
in order that it may have due publication 
before a third person or persons, for the sake 
of notoriety and the certainty of its being 
made, and may be done before parents, 
friends, or strangers able to testify to the 
fact. In point of mere legal competency 
for witnessing or solemnizing the contract 
of marriage, the law has made no distinction 
of persons.” Pearson v. Howey, 11 N. J. 
Law (6 Halst.) 12, 19. 


In answering an objection that a com- 
mon-law marriage is not such a marriage 
as the Legislature has authorized the courts 
to dissolve by divorce, such a marriage not 
being one “contracted and solemnized”’ with- 
in the meaning of the statute on divorce, the 
court said: ‘We think the word solemnized,“ 


SOLICIT 


as used in our statute, is not to be construed 
as meaning only a ceremonial solemnization, 
whether religious or official, but that for the 
purpose of divorce a marriage may be self- 
solemnized by the parties to it, and a con- 
tract between them which constitutes them 
man and wife is a marriage ‘contracted and 
solemnized,’ within the meaning of our stat- 
ute authorizing divorce.” Bowman v. Bow- 
man, 24 III. App. 165, 172. 


SOLICIT. 


The word “solicit,” as used in the plead- 
ings in an action acted on by the courts, im- 
ports an initial, active, and wrongful ef- 
fort. There is a sense in which the opera- 
tions of a Children's Aid Society, with its 
means of liberal aid, the opportunities it 
offers to travel, to visit new scenes and find 
new homes, very seductive to the youthful 
imagination, may amount to a solicitation; 
but the solicitation thus implied springs 
from the very nature of and is incident to the 
enterprise, has its sanction in the act incor- 
porating the society, is legitimate, and may 
fairly be contrasted with wrongful solicita- 
tion, of which the courts take cognizance. 
Nash v. Douglass (N. X.) 12 Abb. Prac. (N. 
S.) 187, 190. 


Act April 3, 1899, providing that any 
foreign corporation that may desire to trans- 
act business in the state, or solicit business 
in the state, or establish a general or special 
office in the state, shall be required to file a 
copy of its articles, does not apply to a sale 
of goods to a resident of Texas at a place of 
business of the corporation in a foreign state, 
where it is not stated that the parties con- 
templated shipping the goods from that state 
into Texas. Reed v. Walker, 21 8. W. 687, 
688, 2 Tex. Civ. App. 92. 


SOLICITING AGENT. 


An insurance agent, who, under an ar- 
rangement with another to exchange risks 
that either cannot place, forwards to him 
an application on which the other, being a 
recording agent, issues a policy, occupies as 
to the company whose policy is issued the 
position of a “soliciting agent,“ under Acts 
18th Gen. Assem. c. 211, § 1, providing that 
any one who shall solicit insurance or pro- 
cure applications therefor shall be held the 
soliciting agent of the company issuing the 
policy on such application; and this, though 
he did not actually solicit the application, 
but simply received it and asked for a policy 
upon it. St. Paul Fire & Marine Ins. Co. v. 
Sharer, 41 N. W. 19, 76 Iowa, 282. 


SOLICITOR. 


The term “solicitors” has been used in 
England since the judicature act of 1873 to 
designate attorneys at law. They are mem- 
bers of the bar, and are not heard in the su- 
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perior courts, and the power of admitting 
them to practice and striking them off of the 
roll has not been given to the- inns of 
court. In re Ricker, 29 Atl. 559, 564, 66 N. 
H. 207, 24 L. R. A. 740. 


The word “solicitors,” as used in St. 
1879, p. 79, incorporating Virginia City, and 
authorizing the collection of a license tax, 
applies to individuals who are engaged or 
employed especially for the purpose of so- 
liciting, importuning, or entreating for the 
purchase of goods. It is an independent oc- 
cupation or business. The Legislature only 
intended to reach those persons who might 
be employed in this particular business as 
a means of making a living, and the word 
does not apply to tailors, merchants, and 
tradesmen who solicit custom in their re- 
spective callings, and who pay license fees on 
such calling, though as a matter of fact, in 
conducting their business, they solicit cus- 
tom from the public. Ex parte Siebenhauer, 
14 Nev. 365, 369. 


SOLID. 


“Solid,” as used in a claim for a patent 
for a bottle stopper, describing the same as 
being “solid,” does not mean that the cork 
shall be of one part or one material, homo- 
geneous throughout. Such meaning is not 
among the definitions of the word. De La 
Vergne Bottle & Seal Co. v. Valentine Blatz 
Brewing Co. (U. S.) 66 Fed. 765, 775, 14 C. C. 
A. 77. 


SOLID ASSURANCE. 


“Solid assurance,” as used in a letter re- 
questing merchants to insure a certain sum 
on a cargo of goods to be shipped on board a 
vessel, which should be done by the most 
“solid assurance,” is equivocal. It may mean 
such an insurance as would completely pro- 
tect the property against captures by British 
cruisers, the imminent dangers of which 
were foreseen and acknowledged by the par- 
ties, or it might mean that the underwriters 
should be men of solidity and able to pay in 
case of loss. De Tastett v. Crusillat (U. 8.) 
7 Fed. Cas. 542, 544. 


SOLID MATTER. 


“Solid matter,” as used in Gen. St. 1878, 
c. 70, § 31, providing a rate for printing le- 
gal notices, and declaring a folio to be equal 
to the space occupied by 250 ems of solid 
matter, means printed matter between the 
lines of which there shall be no leading and 
no padding beyond the usual and ordinary 
spacing between the words. Hobe v. Swift, 
59 N. W. 831, 832, 58 Minn. 84. 


SOLID ROOK. 


Under a contract to excavate “solid rock” 
at so much a foot, no extra compensation 


SOLID ROCK 


ean be required for flint rock, though its 
cost is much more than the ordinary rock. 
The term “solid rock” will be construed to 
have been used in its plain, ordinary, and 
popular sense, and to include flint rock. 
Fruin v. Crystal Ry. Co., 14 S. W. 557, 558, 
89 Mo. 397. l . 


Where a contract provided for the exca- 
vation of solid rock,” requiring blasting, at 
a certain price, and that stratified rock, re- 
quiring blasting, should be paid for as solid 
rock, there was no implication that by “solid 
rock” was meant only stratified rock. “It is 
as plain as English words can make it that 
no rock can be too hard to be classified as 
solid rock.” Osborne v. O’Rellly, 43 N. J. 
Eq. (16 Stew.) 647, 650, 12 Atl. 377, 378. 


SOLIDARY OBLIGATION. 


A “solidary obligation,” under the law of 
Louisiana, binds each of the obligors for the 
whole debt, while a joint obligation only 
binds the parties thereto for their proportion 
of the debt. Solidarity, under the law of 
Louisiana, must be expressly stipulated, and 
is never presumed. Groves v. Sentell, 14 
Sup. Ct. 898, 901, 153 U. S. 465, 38 L. Ed. 
785. 


SOLIDO. 
See “In Solido.” 


SOLUBLE CREOSOTE. 


“Soluble creosote,” an article prepared 
from coal tar dead oil, is less specifically 
provided for as a “chemical compound” than 
under a provision for “products or prepara- 
tions of coal tar,” and is properly classified 
for duty under the latter head, in paragraph 
443, Free List, § 2, c. 349, Tariff Act Aug. 27, 
1894, 28 Stat. 539, or paragraph 15, Schedule 
A, $1, e. 11, Tariff Act July 24, 1897, 30 Stat. 
152 [U. S. Comp. St. 1901, p. 1627). Schoell- 
kopf v. United States (U. S.) 124 Fed. 89. 


SOLUBLE PHOSPHORIC ACID. 


By the term “soluble phosphoric acid,” 
whenever used in the article relating to 
manures and fertilizers, is meant phosphoric 
acid in any form or combination readily 
soluble in pure cold water. Pub. Gen. Laws 
Md. 1888, p. 972, art. 61, § 8; Code Va. 1887, 
§ 1895. 


SOLVENCY—SOLVENT. 


See, also, “Insolvency—Insolvent.” 


“Solvency” is the ability to pay debts. 
He who cannot pay all that he owes is not 
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solvent. State ex rel. Hyman v. Lewis, 8 
South. 602, 604, 42 La. Ann. 847; Kennedy 
v. New Orleans Sav. Inst., 36 La. Ann. 1, 8; 
State Nat. Bank v. New Orleans Brewing 
Ass' n, 22 South. 48, 52, 49 La. Ann. 934 (quot- 
ing Seixas v. Citizens’ Bank of Louisiana, 38 
La. Ann. 424); McKown v. Furguson, 47 
Iowa, 636, 637; Civ. Code La. 1900, art. 3556, 
subd. 26. 


A solvent is one who is able to pay all 
his debts in full at once or as they become 
due. In re Randall (U. S.) 20 Fed. Cas. 222, 
224. 


The law defines “solvency” to be “the 
present ability of the debtor to pay out of his 
estate all his debts.” Ring v. Paint & Glass 
Co., 44 Mo. App. 111, 116; Oliver-Finnie 
Grocer Co. v. Miller, 53 Mo. App. 107, 111. 


The term “solvent,” when applied to a 
person, means that he has property suffl- 
cient to pay all his debts, and that all his 
debts can be collected by legal process. 
Marsh v. Dunckel (N. Y.) 25 Hun, 167, 169; 
Huffman v. Hulbert (N. Y.) 13 Wend. 375, 
377; People v. Halsey (N. Y.) 36 How. Prac. 
487, 505; Herrick v. Borst (N. Y.) 4 Hill, 
650, 652; Osborne v. Smith (U. 8.) 18 Fed. 
126, 130; McDonald v. Cash, 45 Mo. App. 66, 
76; Larkin v. Hapgood, 56 Vt. 597, 601; 
Johanson v. Hoff, 72 N. W. 965, 966, 70 Minn. 
140; Hoffman v. Nolte, 29 8. W. 1006, 1010, 
127 Mo. 120. 


“Solvency” imports adequate means of 
a party to pay his debts, which embraces 
within its meaning the opportunity, by rea- 
sonable diligence, to convert and apply them 
to such purpose. In other words, a person is 
deemed insolvent who, at the time in ques- 
tion, is unable to pay his debts in the ordi- 
nary course of business. Sterrett v. Third 
Nat. Bank of Buffalo (N. Y.) 46 Hun, 22, 26; 
In re Doscher (U. S.) 9 Am. Bankr. R. 547, 
556, 120 Fed. 408. 


“Solvency” consists, not only of the pres- 
ent ability of the debtor to pay his debts, 
but of his being in such condition of his 
means that payment may be enforced. A 
knowledge on the part of a purchaser of 
goods, at the time of making the purchase, 
that he will not be able to pay for them, is 
equal to an intent not to pay for them. Reid 
v. Lloyd, 52 Mo. App. 278, 282. 


The definition of “solvency,” to the effect 
that it consists alone of the present ability 
of the debtor to pay, without regard to the 
efficiency or inefficiency to compel payment, 
may be ordinarily sufficient; but, when ap- 
plied to cases where the question is whether 
there was such solvency as to sustain a deed, 
consideration must be had, not only to the 
present ability to pay, but as to whether 
there is such a condition of pecuniary means 
that payment can be enforced by process of 
law. Eddy v. Baldwin, 32 Mo. 369, 374. 
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While it is true that insolvency and in- 
ability to pay are synonymous, solvency 
does not mean ability to pay at all times, 
under all circumstances, and everywhere on 
demand; nor does it require that a person 
should have in his possession the amount of 
money necessary to pay all claims against 
him. The difficulty in paying particular de- 
mands is not insolvency. Walkenshaw v. 
Perzel, 27 N. Y. Super. Ct. (4 Rob.) 426. 


“Solvency of a merchant,” or merchants, 
or merchant corporation, is not an ultimate 
ability to pay debts, or an excess of assets 
over Habilities, but rather an excess of as- 
sets available for the discharge of liabilities 
in the usual course of trade. Ring v. Charles 
Vogel Paint & Glass Co., 44 Mo. App. 111, 
116. 


“Solvent,” as used in Act 1849, providing 
that a creditor of a bank who has made ap- 
plication for his money may, at any time 
after 10 days from a refusal of payment, ap- 
ply for an order enjoining the bank and de- 
claring it insolvent, but requiring, before per- 
manent injunction shall issue, proof satis- 
factory to the justices of the Supreme Court 
that the demand cannot be satisfied out of 
any property of the defendant, or that, after 
fully hearing all the parties, it shall appear 
and be so determined that the institution is 
not clearly solvent, would include the condi- 
tion of a bank which has property sufficient 
to pay all demands, though it is unable to 
pay in money at the time. Livingston v. 
Bank of New York (N. Y.) 5 Abb. Prac. 338, 
341. 


The term “solvency,” as applied to a new 
insurance company about to begin business, 
held to mean a statutory one, to wit, a com- 
pliance with the condition upon which it is 
permitted to do business. Bankers’ Life Ins, 
Co. v. Howland, 48 Atl. 435, 437, 73 Vt. 1, 57 
L. R. A. 374. 


In the ordinary acceptation of the term, 
“Insolvent,” when applied to a bank, means 
inability to meet liabilities in the usual 
course of business. But a bank may be sol- 
vent, and yet, from temporary causes, over 
which its officers have no control, suspend un- 
til these causes can be overcome. But they 
must be causes for which prudence and fore- 
sight cannot provide, or over which the bank 
or its officers had no control, or could have 
none. Such causes, when they do occur, are 
usually soon overcome. A bank may be in- 
solvent when it is in failing circumstances, 
and is solvent when it possesses sufficient as- 
sets to pay within a reasonable time all its 
liabilities through its own agencies; and 
again it may be insolvent when, from the 
uncertainty of being able to realize on its 
assets within a reasonable time, a sufficient 
amount to meet its liabilities cannot be real- 
ized, and therefore it makes an assignment, 
by which the control of its affairs and prop- 


SOME DAYS 


erty passes out of its hands. Dodge v. Mas- 
tin (U. 8.) 17 Fed. 600, 665. 


SOLVENT CREDITS. 


“Solvent credits,” required by the Ala- 
bama laws of 1868 to be returned for taxa- 
tion, include deferred premiums, loan pre- 
mium notes, and renewal premiums, or other 
similar credits of an insurance company, for 
which the policy stands as security. Ala- 
bama Gold Life Ins. Co. v. Lott, 54 Ala. 499, 
506. ` 


SOLVENT NOTES AND ACCOUNTS. 


A note payable in “solvent notes and ac 
counts of other men” is not equivalent to a 
note payable in money, but is a contract to 
pay the sum expressed in the note, at or be- 
fore maturity, dollar for dollar, in solvent 
notes and accounts of other men, or, if paid 
after maturity, the value in money of that 
amount of such solvent notes and accounts at 
the time of the maturity of the note. Wil- 
liams v. Sims, 22 Ala. 512, 516. 


SOME. 


Some,“ as defined in the Century Dic 
tionary, is “a certain indefinite or indeter- 
minate quantity or part of; more or less; 
often used so as to denote a small quantity 
or deficiency.” As defined in Worcester’s 
Dictionary, it denotes “a certain but inde 
terminate number of; more or less as to 
number. And when he sowed, 
some seeds fell by the wayside, and the 
fowls came and devoured them.’ Matt. xili, 
4. As used in a contract for the sale of 
certain cartons, providing that, if the ven- 
dee should receive “some” that are not up 
to the sample, he should return them to the 
vendor, who would replace them, means a 
small or inconsiderable number, and means 
the same as the words “about,” or “more 
or less,” receive in commercial contracts, 
where the engagement is to furnish “about” 
a given number or quantity of articles, or to 
furnish a given number or quantity of ar- 
ticles “more or less.” St. Louis Paper Box 
Co. v. J. C. Hubinger Bros. Co. (U. S.) 100 
Fed. 595, 598, 40 C. C. A. 577. 


“Some” is a term too uncertain in its 
signification to sustain a verdict for any defi- 
nite amount, and evidence that a party to 
a suit fed “some” grain to his horses may 
mean a single ounce or several tons, a single 
quart or 20,000 bushels. Lewis v. Jones, 17 
Pa. (5 Harris) 262, 267, 55 Am. Dec. 550. 


SOME DAYS. 


A complaint against the city for negli- 
gence in allowing ice and snow to remain 
on a sidewalk “some days,” or for a num- 


SOME DISPOSITION 


ber of days, did not show that it had re- 
mained there for a length of time greater 
than two days, and hence did not necessarily 
allege notice of the defect to the city. Chase 
v. City of Cleveland, 9 N. E. 225, 226, 44 
Ohio St. 505, 58 Am. Rep. 843. 


SOME DISPOSITION. 


A promise by the drawee of a draft to 
make “seme disposition” of it when he 
should be in the place where the payee re- 
sided may fairly mean to pay the same when 
he should be at such place, and is a waiver 
of regular presentation or acceptance. 
Hough v. Loring, 41 Mass. (24 Pick.) 254, 
256. 


SOME MEANS. 


„Some means” is a relative expression, 
to be measured by the surrounding circum- 
stances. Ordinarily, when we say that a 
man has something left after paying his 
debts or sustaining a loss, we do not mean, 
nor may we be understood as asserting, that 
he has nearly twice as much left as he paid 
or lost. When it is said that a debtor has 
“some means,” or something, left after set- 
tling with his creditors at 45 cents on the dol- 
lar, it is necessarily understood that this 
something or some means is very small in 
proportion to the amount paid. Where the 
aggregate amount paid the creditors was 
only $7,000, it could not have been under- 
stood that the “some means” which the set- 
tlement was to leave the debtor was more 
than $1,000 or $2,000. The statement, then, 
that the debtor had only “some means” left 
of his own after making the settlement, was 
under the circumstances a false representa- 
tion. Relatively he had much means. El- 
felt v. Snow (U. 8.) 8 Fed. Cas. 443, 446. 


SOME OTHER. 


A by-law of a benefit insurance associa- 
tion provided for benefits to one disabled 
from following his usual or “some other“ oc- 
cupation. It was contended that “some oth- 
er meant “any other,” and that the insured 
was not entitled to the benefit if he could 
do any work; but the court refuses to so 
construe it, holding that, as “some other“ 
was used in connection with “usual,” which 
does not necessarily mean “entire” or “only,” 
and as a member might have more than one 
occupation, one usual and one an occasional 
business, “some other’ referred to some 
such occupation with which he was familiar. 
Neill v. Order of United Friends, 44 N. E. 
145, 146, 149 N. Y. 430, 52 Am. St. Rep. 738. 


SOME PART. 


The statute of frauds, declaring that sales 
of the value of more than $50 shall be void, 
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unless some memorial is made, or the ar- 
ticles delivered, or some part” of the pur- 
chase money paid, means anything, or part 
of anything, given by way of consideration 
for the sale, which may be either money or 
money’s worth; but the object was to have 
something passed between the parties be- 
sides mere words—some symbol, like earnest 
money. 2 Bl. Comm. 448. Hence, where the 
entire transaction lay in parol, there could 
not be said to be a part payment of the pur- 
chase money within the statute. Artcher v. 
Zeh (N. Y.) 5 Hill, 200, 205. | 


SOME WRITING. 


“Some writing,” as used in Rev. St. 1857, 
c. 73, § 11, providing that all trusts concerning 
lands must be created and declared by “some 
writing,” means any writing whatever, how- 
ever informal, from which the extent of the 
trust In the estate and the terms of it can 
be sufficiently understood, whether it was in- 
tended by the signer as such or not. Me- 
Clellan v. McClellan, 65 Me. 500, 506. 


SOMEWHAT. 


“Somewhat” is defined as meaning in 
some degree or measure; a little. Atchison, 
T. & 8. F. R. Co. v. Vanordstrand, 73 Pac. 
113, 115, 67 Kan. 886. 


SON. 


The description “son,” child, etc., as used 
in wills, ete., must be taken prima facie to 
mean legitimate child, etc. Flora v. Ander- 
son (U. S.) 67 Fed. 182, 185. 


„Son,“ as used in a will devising to sev- 
eral for life, and, after the death of the sur- 
viving tenant for life, “to a son of my 
nephew A., and his heirs and assigns, and for 
want of such issue over,” was a gift in fee to 
the first-born son of A. Ashburner v. Wil- 
son, 17 Sim. 204, 208. 


„Son“ may be used to mean a male child, 
issue, or offspring, but also may be applied 
to a distant male descendant, or any young 
male person may be so designated, as a pu- 
pil, a ward, an adopted male child, or de- 
pendent. Webst. Dict.; Cent. Dict. Hence, 
as used in a letter by a man, speaking of a 
boy as “son” does not sufficiently recognize 
the child as his offspring to comply with 
Comp. St. 1897, c. 23, § 31, providing that 
every illegitimate child shall be considered 
as heir of the person who shall in writing 
sign in the presence of a competent witness, 
having acknowledged himself to be the father 
of such child. Lind v. Burke, 77 N. W. 444, 
445, 56 Neb. 785. 


The word “sons,” though generally ap- 
plicable only to the children of the first de- 
gree, is sometimes used to signify all the 


SON 


descendants in the direct line. Civ. Code La. 


1900, art. 3556, subd. 27. 


As word of limitation or purchase. 


The word “sons,” in a will to a certain 
person and his sons, is either a word of pur- 
chase or limitation, according to the intent 
of the testator. Appeal of Yarnall, 70 Pa. 
(20 P. F. Smith) 335, 341. 


In a will “son” is ordinarily a word of 
limitation, giving an estate in tail male; but, 
depending on the intention, it may be read 
as a word of purchase, including descendants. 
East v. Twyford, 31 Eng. Law & Eq, 62, 78, 
9 Hare, 713, 730. 


“First and every other son,” as used in 
a will, may be taken as words of purchase, 
where it is necessary to give them that con- 
struction in order to effectuate the intention 
of the devisor, as in Robinson v. Robinson, 1 
Burrows, 38, though ordinarily speaking they 
are not words of purchase. Phipps v. Mul- 
grave, 5 Term R. 320, 323. 


A testator devised a remainder of his es- 
tate to the sons and daughters of A. At the 
date of the will some were dead and some 
were living. Held that, though the testator 
was aware of this fact, their deaths not hav- 
ing been alluded to in the will and they be- 
ing therein regarded as alive, and the in- 
strument showed that its object was to pro- 
vide a share of the testator’s bounty for the 
children of those deceased, the words “sons 
and daughters of A.” did not mean those 
merely who were alive at the death of the 
testator, but included as well the descendants 
of A.’s children who were dead at that time, 
who were entitled to the share which their 
ancestors, if living, would have taken. Jami- 
son v. Hay, 46 Mo. 546, 548. 


The words “sons and daughters,” in a 
will making a devise to a son for life, with 
the provision that, if he left heirs, he might 
make appointment among his sons, and, fail- 
ing to appoint, then the fee should go to the 
sons equally, or, on failure of sons, to his 
daughters equally, and, on failure of both 
sous and daughters, to another son of tes- 
tator and his heirs in fee, are descriptive of 
the persons who are to take, and are words 
of possession, and not limitation. McDonald 
v. Dunbar (Pa.) 2 Monag. 483, 493. 


SON ASSAULT. 


A “plea son assault”? means that defend- 
ant struck in his own defense, State v. 
Wood (S. O.) 1 Bay, 351, 352. 


SOON. 
See “As Soon As“; “So Soon As.” 


A definition by the court, in its instruc 
tions, of the word “soon” as used in a con- 
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tract to convey land by quitclaim deed, to 
be performed soon, as meaning within a rea- 
sonable time, was held not erroneous, San- 
ford v. Shephard, 14 Kan. 228, 232. 


SOONER. 


“Sooner,” as used in a will providing that 
the testator’s executors might sell his realty 
in one year after his decease, and sooner if 
they deemed it desirable, was used to prevent 
the executors from construing the limitation 
of one year as postponing the sale for a year, 
and as prohibiting them from selling at any 
time within the year, and cannot be con- 
strued as showing an intention to limit the 
exercise of the power of sale to the period of 
one year from the time of the testator’s 
death. Marsh v. Love, 6 Atl. 889, 890, 42 
N. J. Eq. (15 Stew.) 112. 


SORT. 


„Sort,“ as used in Acts 1868, e. 448, pro- 
hibiting any person from throwing into the 
Penobscot river “refuse wood or timber of 
any sort,” refers to the form or shape of the 
refuse wood or timber, and not to the dif- 
ferent kinds of wood. State v. Howard, 72 
Me. 459, 465. 


Tariff Act 1890, Schedule K, cl. 383, pro- 
vides that a duty on wool which has been 
sorted or increased in value by a rejection of 
any part of the original fleece shall be twice 
the duty to which it would otherwise be sub- 
ject. Held, that the term “sorting,” as used 
in such paragraph, meant a change of the 
original fleeces, and was not limited to an 
inspection of wools as to color, and that such 
clause applied to wools of all colors. In re 
Higgins (U. S.) 50 Fed. 910, 913. 


“Sorting and rafting,” as used in Acts 
1891, c. 174, establishing the rule by which 
to fix the price for sorting and rafting logs 
and timber rafted and seeured at a certain 
boom, means substantially the same as raft- 
ing” in the charter of the boom company. 
specifying the fees and tolls allowed for raft- 
ing logs and timber. The act of sorting is a 
necessary part of the work of rafting. The 
very nature of the business, which is a prop- 
er element to be taken into consideration in 
giving construction to the language of the 
charter, indicates that logs of different own- 
ers arrive in the boom, and in rafting have 
to be separated or sorted out. “Sorting and 
rafting” may well be construed as imposing 
no greater duties than are implied in rafting 
in the charter. Proprietors of Machias Boom 
v. Sullivan, 27 Atl. 189, 191, 85 Me. 343. 


SOUND. 


The plain English word “sound,” unless 
restricted by the adjunct “body” or “mind,” 
is considered as embracing both. A war 


SOUND 


ranty of the soundness of a slave includes 
soundness of mind, as well as of body. Ho- 
gan v. Bowlware (S. C.) 3 McCord, 251, 254; 
Piper v. Stinson, Id. 


As 3 false representation in criminal 
. 

A representation that a horse is “sound, 
kind, and true” is a false representation, 
within the meaning of a statute providing a 
punishment for obtaining goods by false pre- 
tenses, if made knowingly during negotla- 
tions for the sale-of the horse, with intent to 
cheat and defraud the purchaser, and the lat- 
ter is induced to purchase by reason thereof; 
the falsity not being apparent at the time. 
Watson v. People, 87 N. Y. 561, 564, 41 Am. 
Rep. 397. 


A statement in negotiations of sale that 
a horse is sound and kind may be a mere af- 
firmation or expression, and may thus come 
under what is sometimes designated as deal- 


ers’ talk, and be treated as only the mere 


language of commendation, by which the sell- 
er seeks to enhance the price of his goods. 
It may be also the assertion of a fact ma- 
terial to the negotiations, which the seller 
may properly make, if justified in so doing by 
his knowledge of the animal, as the basis on 
which the sale is to be made. When so made 
and intended, if it be false and known to 
him to be such, the seller is guilty of obtain- 
ing property by false pretenses, within the 
prohibition of the statute, if he thereby in- 
duces the buyer to part with his property. 
Commonwealth v. Jackson, 132 Mass. 16. 


A statement by a seller of a horse to the 
purchaser that the horse is sound and 
healthy, though made with the knowledge 
that it is false, is merely a statement of a 
falsehood, and does not constitute a false pre- 
tense. State v. Holmes, 82 N. C. 607, 608. 


A statement, in negotiations for the sale 
of a horse, that its eyes are sound, is a mere 
statement of a matter of opinion, and not of 
fact, and therefore is not a false representa- 
tion, though the horse’s eyes are in fact dis- 
- eased. State v. Hefner, 84 N. O. 751, 753. 


A representation in the sale of a mare 
that she is sound in limb and body is false, 
if she is broken down in her loins. State 
v. Sherrill, 95 N. O. 663, 665. 


As a warranty in sales. 


A bill of sale of one horse, “sound and 
kind,” is a warranty of soundness. Brown 
v. Bigelow, 92 Mass. (10 Allen) 242, 244, 245. 


Where articles sold were represented to 
be sound and in good order, the word 
“sound” applies to condition only, not quali- 
ty or kind, and is opposed to defective, de- 
caying, or injured. Hawkins v. Pemberton 
(N. X.) 35 How. Prac. 376, 383, 29 N. Y. 
Super. Ct. (6 Rob.) 42, 52. 
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“Sound,” as used in a warranty that cer- 
tain slaves were sound,“ would extend to 
the conditlon of both mind and body. It 
Is more comprehensive than the term 
“healthy.” Nelson v. Biggers, 6 Ga. 205, 
206. 


A guaranty of a horse as being “sound 
and right” will be construed to mean that 
the horse was “right in conduct and behavior 
as to all matters materially affecting its val- 
ue, as well as in physical condition.” Walker 
v. Hoisington, 43 Vt. 608, 611. 


A warranty of a horse, which states that 
he is “sound and free from disease,” is to be 
construed as meaning that the horse is not 
diseased. Johnson v. Wallower, 15 Minn. 
472, 478 (Gil. 387, 392). 


“Sound,” as used in a warranty in a bar- 
gain and sale of a slave, that the slave was 


sound and healthy, means free from any de- 


fect by which the slave would be unfitted 
for the services usually performed by slaves, 
and includes a stipulation that there is no 
defect in an eye of the slave, so as to make 
it unfit for ordinary purposes. Bell v. Jeff- 
reys, 35 N. C. 356, 357. 


“Sound,” as used in a warranty of a 
horse or other animal, implies the absence 
of any disease or seeds of disease in the an- 
ima? at the time, which actually diminishes, 
or in its progress will diminish, his natural 
usefulness in the work to which he would 
properly and ordinarily be applied. Kiddell 
v. Burnard, 9 Mees. & W. 668, 670. 


The words “sound and kind in every 
respect,” when used to characterize a team of 
horses, imports that the horses are not in 
the habit of making sudden plunges without 
cause, and therefore a warranty in such 
language is broken if the horses have such 
habit. Hall v. Colyer, 8 N. Y. Supp. 801, 
55 Hun, 611. 


Where by the contract of sale of a horse 
the animal was warranted to be “sound,” 
it was held that the fact that the animal 
had a bog spavin was a breach of the war- 
ranty. Fitzgerald v. Evans, 52 N. W. 143, 
144, 49 Minn. 541. 


Where a horse was warranted sound, 
such term included, not only actual disease, 
but a physical condition showing that the 
seeds of a disease had been planted in the 
horse’s system, where they afterwards de- 
veloped into the perfect disease. The mere 
state of the blood or condition of the body 
which might render a horse predisposed to 
take glanders, if he should be so exposed 
as to contract such disease, would not be 
sufficient; but the disease must be actually 
contracted, and, if so contracted, the fact 
that it was in its incipiency at the time of . 
the warranty did not deprive the fact from 
its operation to render the horse unsound. 
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Woodbury v. Robbins, 64 Mass. (10 Cush.) from bodily infirmity or tendency to disease. 


520, 522. 


SOUND AND DISPOSING MIND AND 
MEMORY. 


See “Sound Mind and Memory.” 


SOUND DISCRETION. 


A “sound discretion” is not a mere ca- 
pricious exercise of power or will, but the 
exercise of a right judgment in determining, 
ete. Cabeen v. Gordon (S. C.) 1 Hill, Eq. 51, 
54. 


The “sound discretion” with which the 
city council is vested in selecting the means 
of exercising powers which are delegated to 


Morrison v. Wisconsin Odd Fellows’ Mut. 
Life Ins. Co., 18 N. W. 13, 16, 59 Wis. 162. 


The term “sound health,” says the Su- 
preme Court in Brown v. Metropolitan Life 
Ins. Oo., 65 Mich. 306, 32 N. W. 610, 8 Am. 
St. Rep. 894, when used in questions in ap- 
plications for life insurance, “means a state 
of health free from any disease or ailment 
that affects the general soundness and 


'healthfulness of the system seriously, not a 


mere temporary indisposition, which does 
not tend to weaken or undermine the con- 
stitution of the assured.” Manhattan Life 
Ins. Co. v. Carder, 82 Fed. 986, 989, 27 
C. O. A. 344; Metropolitan Life Ins. Co. v. 
Howle, 56 N. E. 908, 909, 62 Ohio St. 204; 


| Boyle v. Northwestern Mut. Relief Ass'n, 7 


them by the Legislature is very broad, but N. W. 351, 353, 95 Wis. 312; Plumb v. Penn 


not absolutely and in all cases beyond judi- 
cial control. Modern decisions in other 
states,” says the Court of Appeals of Mary- 
land, have in some instances extended the 
control of the courts over municipal ordinan- 
ces, upon the ground of their unreasonable- 
ness, further, perhaps, than the adjudica- 
tions of this state would justify us in going. 
The cases on this subject and the conclusions 
to be drawn from them are well stated by 
Judge Dillon in his work on Municipal Cor- 
porations (sections 253 to 260). They will 
also be found collected in Wood on Nui- 
sances, 774, note 1. While we may not be 
willing to adopt and follow many of these 
cases, and while we hold that this power of 
control by the courts is only to be most cau- 
tiously exercised, we are yet of the opin- 
ion there may be a case in which an ordi- 
nance, passed under grants of power like 
this we have cited, is so clearly unreasona- 
ble, arbitrary, abusive, and partial as to 
raise the presumption that the Legislature 
never intended to confer the power to pass 
it, and to justify the courts in interfering 


and setting it aside as a plain abuse of au- 


thority.” City of Baltimore v. Radecke, 49 
Md. 217, 229, 33 Am, Rep. 239. 


SOUND HEALTH. 


The words “sound health,” as used in 
the provision in a life insurance policy, do 
not mean perfect health. We are all born 
with the seeds of mortality in us. No defi- 
nition can be given to these words that 
Will apply in all cases, but the term means 
generally the absence of any vice in the 
constitution and of any disease of a serious 
nature that has a direct tendency to shorten 
life, in contradistinction to a temporary ail- 
ment or indisposition. Packard v. Metro- 
politan Life Ins. Co., 54 Atl. 287, 288, 72 
N. H. 1. 


An affirmation in an application for in- 
surance that the applicant is in sound 
health” does not imply absolute freedom 


Mut. Life Ins. Co., 65 N. W. 611, 613, 108 
Mich. 94 (citing Hann v. National Union, 
97 Mich. 513, 56 N. W. 834, 37 Am. St. Rep. 
365). 


A man may have a sick headache tem- 
porarily, and still be considered in sound 
health,“ although, abstractly considered, it 
is not sound health. So a man might have 
an attack of rheumatism—a temporary at- 
tack of rbeumatism. Abstractly, he would 
not be considered to be in sound health, and 
yet, in the meaning of a policy of insurance 
representing the insured as in sound health 
at the time of its issuance, he would be in 
sound health, if it was just a temporary at- 
tack of rheumatism. These little infirmities, 
or rather these little attacks of temporary 
disease, headache, or a little attack of rheu- 
matism, or some little attack of that kind, 
are not what is meant by “sound health,” 
because they have no probable bearing upon 
the insured’s life. Dietz v. Metropolitan 
Life Ins. Co., 32 Atl. 119, 120, 168 Pa. 504. 


A person is not in sound health,” with- 
in the meaning of a policy of life insur- 
ance providing that no obligation was as- 
sumed by the company unless at the date of 
the policy the assured was in “sound 
health,“ who for upwards of three years 
before the date of the policy was afflicted 
with chronic asthma to such an extent that 
he was unable to pursue his usual calling; 
such ailment, accompanied by subsequent 
and resultant complications, leading to his 
death. Volker v. Metropolitan Life Ins. Co., 
21 N. Y. Supp. 456, 1 Mise. Rep. 374. 


In determining whether there had been 
a misrepresentation which would avoid the 
policy in a certificate for reinstatement of 
a life policy reciting that insured was in 
good health, the court said that “it would 
be most unreasonable to construe the term 
‘sound health,’ as used in life insurance, to 
mean that insured is absolutely free from all 
bodily infirmities or tendencies to disease. 
If this were its true meaning, few persons 


SOUND HEALTH 


of middle age could truthfully say they were 
in sound health. It is shown in this case 
that, a short time before the time the cer- 
tificate was issued, deceased had a cold and 
complained some of his chest, but continued 
at his work until the latter part of June, 
1892; the certificate reaching the company 
on the 20th day of June. A physieian was 
not called until June 26th. The disease 
which finally took the life of the insured was 
not detected by the physician until some 
time in July. We think defendants failed 
to show such misstatements as will avoid 
the reinstatement of assured. Sieverts v. 
National Benev. Ass’n, 64 N. W. 671, 673, 95 
Iowa, 710. 


“Sound health,” as used by a witness in 
an action against a life insurance company 
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in stating that the insured appeared to be 


in “sound health.“ means no more than per- 
fectly well. Billings v. Metropolitan Life 
Ins. Co., 41 Atl. 516, 70 Vt. 477. 


“Sound health,” as used in a policy of 
life insurance, is capable of different mean- 
ings; but, where a person insured is an 
idiot and crippled, sound health will be con- 
strued as referring only to her physical con- 
dition, apart from her mental imbecility or 
the fact that she was crippled. Robinson 
v. Metropolitan Life Ins. Co., 37 N. X. Supp. 
146, 147, 1 App. Div. 269. 


A warranty, in the sale of a slave, that 
he is of sound mind and health,” imports 
that the slave is sound in mind and sound 
in health. Such warranty is not broken by 
the exfstence of a contraction of the little 
finger of each hand, though it diminished 
the usefulness and value of the slave; but 
such defect would be a breach of a warranty 
that he was healthy. Harrell v. Norvill, 50 
N. O. 29, 32. 


SOUND MANNER. 


A condition in a lease of a coal mine 
requiring the lessee to work the mine in a 
sound, safe, and workmanlike manner is 
broken by allowing the mine to fill with 
water and remain in that condition for 
months, if the result is injurious to the mine. 
Consolidated Coal Co. v. Schaefer, 25 N. E. 
788, 135 III. 210. 


SOUND MEMORY AND DISCRETION. 


The phrase “sound memory and discre- 
tion” is only a technical expression for a 
sound mind. In re Guiteau (U. S.) 10 Fed. 
161, 165. 


„Sound memory and discretion” means a 
responsible, sane mind; and if a person is 
laboring under disease of his mental facul- 
ties to such an extent that he does not know 
what he is doing, or that what he is doing 
is wrong, then he is wanting in that sound 
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memory and discretion which are essential 
to constitute him guilty of murder. In re 
Guiteau (U. S.) 10 Fed. 161, 163. 


“Sound memory and discretion,” as used 
in the definition of murder, to the effect 
that it is when a person of sound memory 
and discretion unlawfully killeth any rea- 
sonable creature in being,” means one who 
has sufficient knowledge to know and under- 
stand the nature of the act, and that it is a 
violation of his moral and social duty, and 
will subject him to punishment. Common- 
wealth v. Moore (Pa.) 2 Pittsb. R. 502, 503. 


SOUND MIND AND DISCRETION. 


By “sound mind and discretion,” in the 
ordinary definition of murder, is meant that 
the one attempting the killing has a will or 
legal discretion. State v. Mills, 21 S. E. 106, 
107, 116 N. C. 992. 


SOUND MIND AND DISPOSING MEM- 
ORY. 


See Sound Mind and Memory.” 


SOUND MIND AND MEMORY. 


The term “sound mind and memory” 
means nothing more than the term “sound 
and disposing mind.” Yoe v. McCord, 74 IN. 
33, 37; Campbell v. Campbell, 22 N. E. 620. 
622, 130 III. 466, 6 L. R. A. 167; Waugh v. 
Moan, 65 N. E. 713, 715, 200 III. 298 (citing 
Dickie v. Carter, 42 III. 376). 


The terms “sound mind and memory,“ 
“sound and disposing mind and memory“ 
and “sound and disposing mind” are con- 
vertible, and are used interchangeably to 
denote that degree of mental strength and 
power deemed requisite to testamentary ca- 
pacity. Daly v. Daly, 55 N. Ð. 671, 183 III. 
269. 


“Sound and disposing mind and mem- 
ory” exist when the testator is capable of 
exercising thought, judgment, and reflection, 
and if he knows what he is about and has 
memory and judgment. Chandler y. Ferris 
(Del.) 1 Har. 454; Smith v. Day (Del.) 45 
Atl. 396, 397, 2 Pennewill, 245; Pritchard v. 
Henderson (Del.) 50 Atl. 217, 222, 3 Penne- 
will, 128. 


The phrase “a sound mind” has two sig- 
nifications. In common parlance it means a 
mind of more than ordinary strength, dis- 
creet and well-balanced. In law it means 
a mind not affected with insanity in any 
form. At common law and under thie stat- 
utes of New York the legal presumption is 
that every man is compos mentis, and the 
burden of proof that he is non compos men- 
tis rests on the party alleging the same; and 
therefore he who sets up the claim that a 
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testator at the time of making his will was 
non compos mentis must prove it. Delafield 
v. Parish, 25 N. Y. 9, 102. 


A person shall be considered of “sound 
mind” who is neither an idiot nor lunatic, 
nor affected with insanity, and who hath 
arrived at the age of 14 years, or before 
that age, if such person know the distinc- 
tion between good and evil. Hurd's Rev. 
St. III. 1901, p. 645, c. 38, § 282. 


As 5 to understand nature of 
ac 
A man of “sound mind and disposing 
memory,” or of “sound and disposing mind 
and memory,” is one who has a full and in- 
telligent knowledge of the act he is engaged 
in, a full knowledge of the property he pos- 
sesses, and an intelligent perception and 
understanding of the disposition he desires 
to make of it and of the persons and ob- 
jects he desires as the recipients of his 
bounty. It is not necessary that he collect 
all this in one review; but if he understands 
in detail all that he is about, and chooses 
with understanding ond reason between one 
disposition and another, it is sufficient. Wil- 
son v. Mitchell, 101 Pa. 495 (citing Daniel v. 
Daniel, 39 Pa. [3 Wright] 191; Tawney v. 
Long, 76 Pa. (26 P. F. Smith) 106); Shaver 
v. McCarthy, 5 Atl. 614, 110 Pa. 339; In re 
Pensyl’s Estate, 27 Atl. 669, 672, 157 Pa. 
465; Appeal of Pensyl (Pa.) 27 Atl. 669, 672; 
Appeal of Voglesong, 46 Atl. 424, 196 Pa. 
191; In re Douglass’ Estate, 29 Atl. 715, 
716, 162 Pa. 567; Miller v. Oestrich, 27 Atl. 
742, 746, 157 Pa. 264. 


A “sound and disposing memory” is one 
which not only knows when it is disposing 
of property, but is able to dispose of it with 
understanding and reason. Young v. Riden- 
baugh, 67 Mo. 574, 588. 


“Sound mind,” within the meaning of 
statutes relating to the capacity of making a 
will, or what degree of mental power the 
testator should possess, means sufficient ca- 
pacity to comprehend the nature of the act 
and its effects, and that one should per- 
fectly understand the extent of his prop- 
erty which he is disposing of and his rela- 
tion to all persons who have claims upon his 
bounty. In re Blakely's Will, 4 N. W. 337, 
341, 48 Wis. 294. 


“Soundness of mind,” in making a will, 
is for the testator to have such mental ca- 
pacity as to enable him to know the ob- 
jects of his bounty, the character and value 
of his estate, and to make a rational survey 
of his estate and dispose of it according to 
a fixed purpose of hisown. Wilson v. Hays’ 
Ex'r, 58 S. W. 773, 774, 109 Ky. 321. 


„Soundness of mind” means the ability 
to know and comprehend that one is dis- 
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value and character of the property, and to 
whom the same is being given. Thompson 
v. Ish, 12 S. W. 510, 515, 99 Mo. 160, 17 Am. 
St. Rep. 552. 


‘“Soundness of mind” implies such a 
mental condition as enables the testator to 
understand and comprehend the execution of 
his will and all the conditions which would 
enter into its rational performance. It is 
not enough that he understands some of 
these, or some part of them, or that he could 
form some rational idea upon a branch of 
the subject; but he must have mind enough 

to comprebend and understand the scheme or 
general plan of the entire transaction. 
Spratt v. Spratt, 43 N. W. 627, 630, 76 Mich. 
384. 


Soundness of mind, such as will enable 

|a person under the statute to make a will. 
has relation to the business to be transacted. 
namely, the disposition of her property by 
will, Her mind must have been sound with 
reference to whatever is involved in this 
transaction; that is to say, she must have 
been able to understand, and carry in her 
mind in a general way, the nature and situa- 
tion of her property, and her relations to 
those persons who are about her, to those 
who would naturally have some claim to her 
remembrance, to those persons in whom, and 
those things in which, she has been mostly in- 
terested. She must have been capable of 
understanding these things, and the nature 
of the act she was doing, and the relation 
in which she stood to the objects of her 
bounty, and to those who ought to be in her 
mind on such an occasion, and free from any 
delusion which was the effect of disease, 
and which would or might lead her to dis- 
pose of her property otherwise than she 
would have done if she had known and un- 
derstood correctly what she was doing. 
Whitney v. Twombly, 136 Mass. 146, 147. 


A person is of “sound mind,” and com- 
petent to make a will, who has sufficient 
mind to know and understand the business 
in which he is engaged, who has sufficient 
mental capacity to enable him to know and 
understand the extent of his estate and the 
persons who would naturally be supposed 
to be the objects of his bounty, and who 
could keep these in mind long enough to, 
and could, form a rational judgment in rela- 
tion to them. Lowder v. Lowder, 58 Ind. 
538, 540. 


A “sound and disposing mind” or mem- 
ory is one which is capable of understanding 
the nature of the business and the elements 
of the will which testator is executing; that 
is, the nature, extent, and situation of his 
property, and the mode of distribution, and 
the number, names, condition, and circum- 

| stances of all those who come reasonably 
within the range of his bounty. Garland 


posing of his property by will, the general | v. Smith, 28 S. W. 191, 193, 127 Mo. 567. 
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The term “sound mind” does not mean 
that the testator shall have the same com- 
mand of his mental faculties that he may 
have when in health. The law, recognizing 
that wills are often made in extremis, when 
the bodily powers are breaking and the 
mental fuculties are enfeebled, only requires 
that the testator shall retain so much of his 
mental power as will enable him to under- 
stand his relations to those who would be 
the natural objects of his bounty, the prop- 
erty he wished to distribute, and the manner 
in which he intends to distribute it. By 
soundness of mind is not meant that the 
mind should be in its full vigor and power, 
but that its faculties, its machinery, should 
be in working order, so to speak, with an 
active power to collect and retain the ele- 
ments of the business to be performed for 
a sufficient time to perceive their obvious 
relation to each other. Kempsey v. Magin- 
nis, 2 Mich. N. P. 49, 53, 54. 


“Sound and disposing mind and mem- 
ory,” which a testator must possess in order 
to make a valid will, means that “he ought 
to be capable of making his will, with the 
understanding of the nature of the business 
in which he is engaged, a recollection of the 
property he means to dispose of, of the per- 
sons who are the objects of his bounty, and 
the manner in which it is to be distributed 
between them. It is not necessary that he 
should view his will with the eye of a law- 
yer and comprehend its provisions in their 
legal form. It is sufficient if he has such 
a mind and memory as will enable him to 
understand the elements of which it is com- 
posed and the disposition of his property in 
its simple forms. It is the business of the 
testator to dictate the purposes of his mind, 
and the scrivener to express them in legal 
form. In deciding upon the capacity of the 
testator to make his will, it is the soundness 
of his mind, and not the particular state 
of his bodily health, that is to be attended to. 
The latter may be in a state of extreme im- 
becility, and yet he may possess sufficient 
understanding to direct how his property 
shall be disposed of. His capacity may be 
perfect to dispose of his property by will, 
and yet very inadequate to the management 
of other business, as, to make contracts 
for the purchase or sale of property; for 
most men at different periods of their lives 
have meditated upon the subject of the dis- 
position of their property by will, and when 
called upon to have their intention commit- 
ted to writing they find much less difficulty 
in declaring their intentions than they would 
in comprehending business in some measure 
new. The soundness of the testator's mind 
is to be judged of from his conversations or 
from his actions at the time the will is made, 
or from both taken together. It is not sutti- 
client per se that he should be able to de- 
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to ordinary questions. This he may do, and 
yet the mind may be too much diseased to 
enable him to dispose of the estate with un- 
derstanding and discretion.” Harrison v. 
Rowan (U. S.) 11 Fed. Cas. 658, 661 (quoted 
in Hall v. Unger IU. S.] 11 Fed. Cas. 261, 
263); Sloan v. Maxwell, 3 N. J. Eq. (2 H. W. 
Green) 563, 571. 


The question as to the capacity of a 
testator to make a will may be summed up 
in the most simple and intelligent form: 
Were his mind and memory sufficiently 
sound to enable him to understand tbe busi- 
ness in which he was engaged at the time 
when he executed his will? Stevens v. Van- 
cleve (U. S.) 23 Fed. Cas. 35, 38. 


The phrase “sound mind and memory” 
means that the person under consideration 
possesses sufficient understanding and men- 
tal power to comprehend what property he 
has to dispose of and the natural objects 
of his affection and bounty, and to under- 
stand the nature of his acts and the effect 
his will would bave on the natural objects 
of his bounty and affections. Ring v. Law- 
less, 60 N. E. 881, 885, 190 III. 520. 


As requiring unimpaired memory. 


One whose mind is sound is of “sound 
mind and memory” as regards testamentary 
capacity, although his memory is somewhat 
impaired. Taylor v. Pegram, 37 N. E. 837, 
840, 151 III. 106. 


If the testator was of sound mind, but 
of poor or impaired memory, he was of 
“sound mind and memory.” The failure of 
memory is not sufticient to create the inca- 
pacity, unless it be quite total or extend to 
his immediate family and property. A sound 
mind is not incompatible with a poor mem- 
ory. If the testator’s mind was sound, that 
was enough, without requiring it to be in a 
suitable state. A man's mind, his temper, 
his disposition, his feelings, may be in an 
improper state, without impairing his legal 
capacity to make a deed or will. Littleton 
makes the terms of nonsane memory,” non 
compos mentis,“ not of sound memory,” con- 
vertible terms; and Coke in his Notes defines 
one “non compos mentis,“ aside from natural 
idiots, lunatics, and drunken men, as “one 
that by sickness, grief, or other accident 
wholly loseth his memory and understand- 
ing.” So that, as known in the law, “sound 
memory” is something quite different from 
good or unimpaired memory. Failure of 
memory does not constitute unsoundness of 
memory; and hence to say in an instruction 
to a jury, in the proceeding for the proof 
of a will, that the testator should be of 
sound mind or memory, instead of sound 
mind and memory, draws an unwarrantable 
distinction between “sound mind” and 
“sound memory.“ Toe v. McCord, 74 III. 


scribe his feelings or give suitable answers 33, 87. 


SOUND MIND AND MEMORY 


The test whether a testator is of sound 
and disposing mind and memory” is whether 
he has mind enough to know and appreciate 
his relations to the natural objects of his 
bounty and the character and effect of the 
dispositions of his will. If he has such 
knowledge, he is of sound and disposing 
mind and memory, although his mind may 
not be entirely unimpaired. Appeal of Dun- 
ham, 27 Conn. 192, 203. 


It is said in Buswell, Insanity, § 865, 
that to constitute a “sound and disposing 
mind” it is not necessary that the mind 
shall be unbroken, unimpaired, unshattered 
by disease or otherwise, or that the testator 
should be in full possession of bis reasoning 
faculties. So, if the testator be in a dying 
state, he has capacity, if, when his attention 
is roused, his mind acts clearly and with 
discriminating judgment in respect of the 
act to be done and its relations. Thus it 
is held that one may be competent to make 
a codicil, changing in two or three partic- 
ulars the dispositions previously made by 
him in his will, although he may be incom- 
petent to perform acts requiring the exercise 
of a greater intellect or judgment, as to 
make an entirely new disposition of his 
property. In Jarm. Wills, p. 38, note 1, it 
is thus stated: The question is not so 
much, what was the degree of memory pos- 
sessed by the testator? as, had he a dispos- 
ing memory? Was he capable of recollect- 
ing the property he was about to bequeath, 
the manner of distributing it, and the objects 
of his bounty? In a word, were his mind 
and memory sufficiently sound to enable him 
to know and understand the business in 
which he was engaged at the time when he 
executed his will?’ Campbell v. Campbell, 
22 N. E. 620, 624, 130 III. 466, 6 L. R. A. 167. 


As requiring disposing memory. 


It is not sufficient that the testator be 
able when he makes his will to answer fa- 
miliar and usual questions, but he ought to 
have a disposing memory, which the law 
calls a “sane and perfect memory,” and 
means that degree of recollection that will 
enable him to look about the property he 
had to dispose of and the persons to whom 
he wishes to dispose of it; and, if he has the 
power of summoning up in his mind what 
his property is and those persons are that 
then are the objects of his bounty, he has a 
“sound mind and memory.” Campbell v. 
Campbell, 22 N. E. 620, 622, 130 III. 466, 6 L. 
R. A. 167. 


As requiring entire absence of delusion. 


“A ‘sound mind’ is one wholly free from 
delusion. It is not the strength of mind 
which determines its freedom from delusion. 
It is its soundness.” In re Tittel’s Estate 
(Cal.) Myr. Prob. 12, 13. 


The “sound mind” which is essential to 
testamentary capacity does not mean a mind 
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wholly free from delusion. Shreiner v. 
Shreiner, 35 Atl. 974, 178 Pa. 57. 


A person of “sound and disposing mind,” 
within the rule that testator must be a per- 
son of sound and disposing mind, is a person 
in the possession of the natural mental fac- 
ulties of man, free from delusion, and capa- 
ble of rational thinking, reasoning, acting, 
and determining for himself. In re Black's 
Estate (Cal.) Myr. Prob. 24, 27. 


“A sound mind is one wholly free from 
delusion of the intellectual faculties, existing 
in a certain degree of vigor and harmony; 
the propensities, affections, and passions be- 
ing under the subordination of the judg- 
ment und will, and the former being the 
controlling power, with a just perception of 
the natural connection or repugnancy of 
ideas. Weak minds, again, only differ from 
strong ones in the extent and power of their 
faculties; but, unless they betray symp- 
toms of a total loss of understanding, or of 
idiocy or of delusion, they cannot properly 
be considered unsound.” Duffield v. Robeson 
(Del.) 2 Har, 375, 379. 


The expression “sound mind“ does not 
mean, in the execution of a will, that one 
must possess a perfect intelligence. It is 
the degree of intelligence that determines 
and controls. It is easy to distinguish be 
tween a sound mind and the condition of 
a maniac, but there is some difficulty in de- 
termining testamentary capacity where 
there is the presence of a manifest change in 
one’s mind, amounting to aberration or im- 
pairment, attributable, perhaps, to thoughts 
on certain subjects, or fancies, or occasioned 
by grief, illness, and causes of a similar 
nature. A monomaniac may have capacity 
to make a will; the theory being that, as 
to one subject, he is insane, but as to all 
others sane. That an aged person is forget- 
ful, and at times labors under slight delu- 
sions, does not per se establish testamentary 
incapacity. In re Halbert’s Will, 37 N. I. 
Supp. 757, 759, 15 Misc. Rep. 308. 


By the terms “sound and disposing 
mind and memory” it has not been under- 
stood that a testator must possess these 
qualities of the mind in the highest degree; 
otherwise, very few could make testaments 
at all. Neither has it been understood that 
he must possess them in as great a degree 
as he may have formerly done; for even 
this would disable most men in the decline 
of life. The mind may have been in some 
degree debilitated, the memory may have 
become in some degree enfeebled, and yet 
there may be enough left clearly to discern 
and discreetly to judge of all those things 
and all those circumstances which enter into 
the nature of a rational, fair, and just tes 
tament; but, if they have so far failed as 
that these cannot be discerned and judged 
of, then he cannot be said to be of a “sound 
and disposing mind and memory.” A per 
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son laboring under a mental delusion as to 
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Henderson (Del.) 50 Atl. 217, 222, 3 Penne- 


the conduct of one who would be the natural | will, 128, 


recipient of his bounty, and to whom he 
had promised a certain sum as recompense 
for labor and care, cannot be regarded as 
possessed of a sound and disposing mind 
and memory.” Kastell v. Hillman, 30 Atl. 
535, 540, 53 N. J. Eq. 49. 


Lord Mansfield holds the legal test of 
a sound mind to be the knowledge of right 
and wrong, of good and evil, of which the 
converse is ignorance of knowledge of right 
and wrong, of good and evil. Lord Erskine 
defines it to be the absence of any practical 
delusion, traceable to a criminal or im- 
moral act. Coke said: “A little madness 
deprives the lunatic of civil rights and do- 
minion over property, and annuls wills; 
but, to exempt from responsibility for crime, 
complete ignorance of the knowledge of 
right and wrong must exist.” Mutual Life 
Ins. Co. v. Terry, 82 U. S. (15 Wall.) 580, 
585, 21 L. Ed. 236. 


As affected by slight weakness of mind. 


“Sound and disposing mind,” required 
of a testator in order to render his will 
valid, means the “mental capacity to fairly 
and rationally consider the character of the 
property to be disposed of, the nature of the 
ties of blood or of affinity, marriage, or 
friendship, the persons to whom he wishes 
his property to go, and the means of dispos- 
ing of it. The question of strength or weak- 
ness of mind does not enter into the con- 
sideration of this issue. You are to look 
only to soundness or unsoundness. Thus a 
person of naturally sound mind may be by 
sickness or other distress so reduced phys- 
ically as to be quite inadequate to fully 
grasp and comprehend some abstract prop- 
ositions of the exact or natural sciences, and 
yet be able to comprehend his property and 
determine whom he desires should be the 
recipients of his bounty.” In re Critten- 
den’s Estate (Cal.) Myr. Prob. 50. 


“Weakness of mind may exist in many 
different degrees without making a man 
intestable. Courts will not measure the ex- 
tent of people’s understandings or capac 
ities, if a man be legally compos mentis. 
Be he wise or unwise, he is the disposer of 
his own property, and his will stands as 
the reason for his action.” Duffield v. Mor- 
ris’ Ex’r, 2 Har. 375. A testatrix has suff- 
cient testamentary capacity to make a will 
where at the time of its execution she was 
capable of exercising thought, refiection and 
judgment, knew what she was doing and 
how she was disposing of her property, and 
had sufficient memory and understanding 
to comprehend the nature and character of 
the transaction. Mere weakness of mind 
or partial imbecility, from disease of the 
body or from age, will not render a person 
incapable of making a will. Pritchard v. 


“Sound and disposing mind and mem- 
ory,” as used in the rule that a testator must 
possess a sound and disposing mind and 
memory, means that he must have mind and 
memory sufficient “clearly to discern and 
discreetly to judge of all those things and 
all those circumstances which enter into the 
nature of a rational and just testament; but, 
if they have so far failed that those cannot 
be discerned and judged of, then he cannot 
be said to be of a sound disposing mind and 
memory.” By these terms it is not to be 
understood that a testator must possess un- 
derstanding and intellectual power in the 
highest degree, nor that he must possess 
them in as great a degree as he may have 
formerly done.” Den v. Vancleve, 5 N. J. 
Law (2 Southard) 589, 660. 


„Sound mind and memory” does not 
mean a mind without a flaw or a memory 
without fault, and it would be unreasonable 
to require such an idea] mind and memory in 
order to constitute testamentary power to 
make a will, because it would impose a con- 
dition incompatible with human infirmity. 
Neither is it requisite to testamentary ca- 
pacity that the mind and memory be of the 
ordinary or average standard of the human 
intellect, nor is a mind weakened and dis- 
ordered by age and bodily maladies neces- 
sarily incompetent to the testamentary act; 
for such a mind may still possess the intel- 
ligence and integrity which the law judges 
to be sufficient, but it is essential that the 
testator should have sufficient capacity to 
comprehend perfectly the condition of his 
property, his relations to the persons who 
were, or are, or might have been, the ob- 
jects of his bounty, and the scope and mean- 
ing of the provisions of his will. He must 
have sufficient active memory to collect in 
his mind, without prompting, the parts or 
elements of the business to be transacted, 
and to hold them in his mind a sufficient 
length of time to perceive their obvious rela- 
tions to each other, and be able to form 
some rational judgment in reference to them. 
In re Blair, 16 N. Y. Supp. 874, 876, 16 Daly, 
540. 


SOUND ORDER. 


“Sound order,” as used in instructions 
for the packing of goods which are pur- 
chased for the purpose of manufacture at 
a certain place, to which tbey are to be 
shipped, means such order as would with 
ordinary care insure the sound condition of 
the goods on their arrival at such place. 
Reynolds v. Palmer (U. S.) 21 Fed. 433, 437. 


SOUNDING. 


“Sounding” is the usual method of test- 
ing to find out whether a piece of wood is 
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solid to the core when it appears to be solid 
on the outside. McGrath v. Delaware, L. 
& W. R. Co., 55 Atl. 242, 243, 69 N. J. Law, 
331. 


SOUNDING IN DAMAGES. 


A debt or demand not “sounding in 
damages merely” is one which, when the 
facts upon which it is based are established, 
the law is capable of measuring accurately 
by a pecuniary standard. Rosser v. Bunn, 
66 Ala. 89, 93; Nelms v. Hill, 5 South. 344, 
85 Ala. 583. 


Mutual debts not “sounding in damages 
merely,” which may be set off, are that 
class of claims for which the law furnishes 
no standard of measurement, even when the 
facts are ascertained, such as actions of tres- 
pass, assault and battery, or for slander, 
malicious prosecution, and the like; while, 
on the other hand, if the claim be one which, 
when the facts upon which it is. based are 
established, the law is capable of measuring 
its value by a pecuniary standard, then it 
is not a claim sounding in damages merely. 
Collins v. Greene, 67 Ala. 211, 215; Johnson 
v. Aldridge, 9 South. 513, 93 Ala. 77. 


A prosecution for contempt of court, in 
order to compel obedience to an order made 
in a chancery proceeding, is not a case 
“sounding in damages,” within the meaning 
of Rev. St. 1891, c. 37, § 25, which makes 
the judgment of the Appellate Court final in 
such cases. Leopold v. People, 30 N. E. 
348, 349, 140 III. 552. 


SOUNDING IN FOLLY. 


The statement that a single word “sound- 
ing in folly’ is conclusive against the pre- 
sumption of a lucid interval of an insane 
person to all legal purposes means that any 
word evidencing a continuance of the insan- 
ity or insane delusion defeats the attempt 
to show a lucid interval. It does not mean 
that any and every foolish or absurd remark 
of the person whose insanity is in issue will, 
if he has once been insane, demonstrate 
that he is still insane. Some people may 
and do talk foolishly and absurdly without 
impeachment of their sanity, and a person 
who is so unfortunate as te have been once 
insane is not to be remanded in law to the 
condition of insanity, with all its disabili- 
ties, for doing the same thing, when his 
words do not necessarily show insane delu- 
sion. Wright v. Jackson, 18 N. W. 486, 489, 
59 Wis. 569. 


SOUNDLY. 


“To judge soundly is to form a correct 
opinion, truly, justly, without error.” Kra- 
mer v. Weinert, 1 South. 26, 28, 81 Ala. 414. 


6560 . 


SOUTHERLY 


SOUNDNESS. 


Of mind and memory, see “Sound Mind 
and Memory.” 


A warranty of the “soundness” of a 
slave extends to mind and body. Simpson 
v. McKay, 34 N. C. 141, 143. 


A warranty of soundness in a horse can- 
not be construed as a warranty that the 
horse is not afflicted with a temporary and 
curable injury, which does not injure him 
for present service. Roberts v. Jenkins, 21 
N. H. 116, 120, 53 Am, Dec. 169. 


The want of castrating in a male mule 
does not meet an allegation of unsoundness, 
Duckworth v. Walker, 46 N. C. 507. 


SOUTH. 


As used in a deed describing the grant- 
ed premises in general terms and reserving 
the wood and timber on the premises south 
of the meadow or lowland, the word south“ 
should be construed as not designating the 
course of a boundary line, but to indicate 
the position of the reserved wood and tim- 
ber, as compared with the meadow and low- 
land, and to except out of the grant all 
wood and timber growing southwardly of, 
or more to the southward than, the lowland 
between the two ascents. Cronin v. Rich- 
ardson, 90 Mass. (8 Allen) 423, 424. 


In describing courses, the words “north,” 
“south,” “east,” and “west” mean true cours- 
es, and refer to the true meridian, unless oth- 
erwise declared. Pol. Code Cal. 1903, § 3903; 
Pol. Code Mont. 1895, § 4103. 


SOUTHERLY. 


There are very few words in our lan- 
guage more indefinite and uncertain in their 
meaning than the words “southerly,” east- 
erly,” and “northerly.” The word “souther- 
ly,” as applied to the course of a proposed 
highway, designating the course as “thence 
southerly to avoid” a certain creek, and 
“thence easterly and northerly through” cer- 
tain lands, means nearly south, but how near, 
and whether east or west of south, it is im- 
possible to tell without the use of other quali- 
fying words; and so with regard to the words 
“easterly” and “northerly.” It is impossible 
to determine with any certainty the course in- 
tended thereby. Scraper v. Pipes, 59 Ind. 
158, 164. 


“Southerly,” as used in a record or return 
of town selectmen laying out a highway be- 
tween two termini, from the first of which it 
runs in a southerly direction over certain 
land, then south through other land to the 
second terminus, does not make the descrip- 
tion of the way void for uncertainty; for it 
does not necessarily follow that southerly 
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may be southeast or southwest, or any direc- 
tion between those points. Spaulding v. 
Town of Groton, 44 Atl. 88, 91, 68 N. H. 77. 


“Southerly,” as used by a grantor who 
owned land on the southerly side of a street, 
reserving to himself a right of way from the 
street to his land, southerly of it, means the 
grantor’s land which was geographically sit- 
uated south of the rear line of the lot. Leach 
v. Hastings, 18 N. E. 405, 406, 147 Mass. 515. 


The words “southerly to the river,” are 
insufficient to describe a course and terminus 
of a proposed highway, stated to be southerly 
to the river from a certain point. Clement v. 
Burns, 43 N. H. 609, 614. 


As due south. 


In the absence of monuments and in a 
deed, “southerly” means due south. Smith v. 
Newell (U. S.) 86 Fed. 56, 58. 


The word “southerly” means running due 
south, as used in the genera] statutes relating 
to shell-fisheries, in speaking of a certain line 
between the navigable waters of one town 
and those of another as running southerly 
from a certain point in a divisional line up- 
on the main land. Rowe v. Smith, 48 Conn. 
444, 447. 


The word “southerly,” as used in the de- 
scription of courses in a deed, will not be con- 
strued to mean due south, where the land is 
clearly described by unmistakable monuments 
and boundaries. Howard v. College of the 
Holy Cross, 116 Mass. 117, 120. 


The words “northerly,” “southerly,” 
“easterly,” and “westerly” mean due north, 
due south, due east, or due west, unless con- 
trolled by other words, or by lines, monu- 
ments, or natural objects. Pol. Code Cal. 
1903, § 3904; Pol. Code Mont, 1895, § 4104. 


SOUTHWESTERLY. 


“Southwesterly” may mean any direction 
between south and west lines, and hence a 
petition for a road, stating that it will begin 
at a point about 150 yards in a southwesterly 
course from a certain place, is too indefinite 
to comply with Hill’s Ann. Laws, § 4062, re- 
quiring such petition to specify the place of 
beginning. Sime v. Spencer, 47 Pac. 919, 920, 
30 Or. 340. 


SOUVENIR. 


A “souvenir” is a keepsake or remem- 
brance, and will not include pieces of tapes- 
try and paintings. In re Glaenzer (U. 8.) 67 
Fed. 532, 533. 


SOVEREIGN. 


A chief ruler, with supreme power; a 
king or other ruler, with limited power. 
Black, Law Dict. 
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SOVEREIGN PEOPLE. 


The words “sovereign people” are famil- 
larly used to describe the political body, who, 
according to our republican institutions, form 
the sovereign, and who hold the power and 
conduct the government through their repre- 
sentatives. Every citizen is one of these peo- 
ple and a constituent member of this sover- 
eignty. Scott v. Sandford, 60 U. S. (19 How.) 
393, 404, 15 L. Ed. 691. 


SOVEREIGN POWER. 


The term “sovereign power” of a state 
is often used without any very definite idea 
of its meaning, and it is often misapplied. 
Prior to the formation of the federal Consti- 
tution, the states were sovereign in the abso- 
lute sense of the term. They had established 
a certain agency under the Articles of Con- 
federation, but this agency had little or no 
power beyond that of recommending to the 
states the adoption of certain measures. It 
could not be properly denominated a govern- 
ment, as it did not possess the power of carry- 
ing its acts into effect. The people of the 
states, by the adoption of the federal Con- 
stitution, imposed certain limitations in the 
exercise of their powers which appertain to 
sovereignty. But the states are still sover- 
eign. The sovereignty of a state does not re- 
side in the persons who fill the different de- 
partments of its government, but in the peo- 
ple, from whom the government emanated; 
and they may change it at their discretion. 
Sovereignty, then, in this country, abides 
with the constituency, and not with tbe 
agent; and this remark is true, both in refer- 
ence to the federal and state governments. 
Spooner v. McConnell (U. S.) 22 Fed. Cas. 
939, 943. 


The “sovereign powers” of a government 
include all the powers necessary to accomplish 
its legitimate ends and purposes. Such pow- 
ers must exist in all practical governments. 
They are the incidents of sovereignty, of 
which a state cannot devest itself. Boggs v. 
Merced Min. Co., 14 Cal. 279, 309. 


By the term “sovereign power of the 
state” is meant the people of the state in 
their sovereign capacity, acting through their 
representatives in the Legislature. Kennebec 
Water Dist. v. City of Waterville, 52 Atl. 774, 
778, 96 Me. 234. 


“Sovereign power in the state“ is such 
power as muy subject all property in the com- 
monwealth to those general regulations which 
are necessary to the common good and gen- 
eral welfare; such power as extends to the 
protection of the lives, limbs, health, comfort, 
and quiet of all persons, and the protection 
of all property, within the state. Donnelly v. 
Decker, 17 N. W. 389, 391, 58 Wis, 461, 46 
Am. Rep. 637. 


In all governments of constitutional lim- 
itations “sovereign power” manifests itself in 


SOVEREIGN POWER 


but three ways: By exercising the right of 
taxation; by the right of eminent domain; 
and through its police power. United States 
v. Douglus-Willan Sartoris Co., 22 Pac. 92, 
96, 3 Wyo. 287. 


There is no ground to deny the full and 
sovereign power of the commonwealth, with- 
in its limits, by legislative acts, to exercise 
dominion over the sea and the shores of the 
sea, and all its arms and branches, and the 
lands under them, and all other lands flowed 
by tide water, subject to the rights of riparian 
ownership. The entire right of property in 
the soil was granted to the colonists in their 
aggregate capacity, and, if any power remain- 
ed in the crown, it was that of dominion and 
regulation of the public right; and this was 
wholly determined by the Declaration of In- 
dependence, acknowledged and acceded to by 
the treaty of peace, sanctioned by an act of 
Parliament. This right of dominion and con- 
trolling power over the sea and its coasts, 
shores, and tide waters, when relinquished 
by the parent country, must vest somewhere; 
nnd, as between the several states and the 
United States, it is settled that it vested in 
the several states, in their sovereign capacity, 
respectively, and was not transferred to the 
United States by the adoption of the Consti- 
tution, intended to form a more perfect union. 
Commonwealth v. Alger, 61 Mass. (7 Cush.) 
53, 81. 


SOVEREIGN RIGHT. 


A “sovereign right” is a right which the 
state alone, or some of its governmental agen- 
cles, can possess, The statutes of limitation 
of Minnesota, applicable to actions brought 
by the state or a municipal corporation, are 
applicable, whether brought in what is called 
the sovereign right of the state, or in a pro- 
prietary capacity. City of St. Paul v. Chica- 
go, M. & St. P. Ry. Co., 48 N. W. 17, 21, 45 
Minn. 387. 


SOVEREIGN STATE. 


The words “sovereign state” are cabal- 
istic words, not understood by the disciple of 
liberty, who has been instructed in our con- 
stitutional schools. It is our appropriate 
phrase when applied to an absolute despot- 
ism. The idea of sovereign power in the gov- 
ernment of a republic is incompatible with 
the existence and foundation of civil liberty 
and the rights of property. Gaines v. Buford, 
31 Ky. (1 Dana) 481, 501 


SOVEREIGNTY. 


By sovereignty in its largest sense is 
meant supreme, absolute, uncontrollable pow- 
er; the jus summi imperii; the absolute right 
to govern. Sovereignty in government is that 
publie authority which directs or orders what 
is to be done by each member of society in 
relation to the others in the association or 
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organization. Government is not sovereignty, 
but it is the machinery or expedient which 
expresses the will of the sovereign power. 
Cherokee Nirtion v. Southern Kan. R. Co. (U. 
S.) 33 Fed. 900, 906. It is the union and exer- 
eise of all human power possessed in a state. 
Abstractly it resides in the body of the na- 
tion, and belongs to the people; but the pow- 
ers are generally exercised by delegation. 
Union Bank v. Hill, 43 Tenn. (3 Cold.) 325, 
328, 331. 


“Sovereignty,” according to the best au- 
thorities, is the supreme power which governs 
the body politic, or society which constitutes 
the state, and this power is independent of 
the particular form of government, whether 
monarchical, aristocratic, or democratic. 
Wheat. El. Int. Law, pt. 1, c. 2, § 5. To every 
sovereign belong certain rights, which are 
deemed essential to its existence. These are 
called by the civilians “jura majestatis,” or 
rights of sovereignty. Among them is the 
“jus eminens,” or the supreme power of the 
state over its members and whatever belongs 
to them. When applied to property alone, it 
is called the “dominium eminens,” or right 
of eminent domain; that is, the right of the 
sovereignty to use the property of its mem- 
bers for the public good or necessity. Gilmer 
v. Lime Point, 18 Cal. 229, 250. 


“Sovereignty” is a term used to express 
a supreme political authority of an indepen- 
dent state or nation. Whatever rights are es- 
sential to the existence of this authority are 
rights of sovereignty. The rights to declare 
war, to make treaties of peace, to levy taxes, 
and to take property for public uses, termed 
the “right of eminent domain,” are all rights 
of sovereignty, In this country this authority 
is vested in the people, and is exercised 
through the joint action of the federal and 
state governments. To the federal govern- 
ment is delegated the exercise of certain 
rights or powers of sovereignty, and with re- 
spect to sovereignty, “rights” and powers“ 
are synonymous terms; and the exercise of 
all other rights of sovereignty, except us ex- 
pressly prohibited, is reserved to the people 
of the respective states, or vested by them in 
their local government. When we say, there- 
fore, that a state of the Union is sovereign, 
we only mean that she possesses supreme 
political authority, except as to those matters 
over which such authority is delegated to the 


federal government or prohibited to the 
states. Moore v. Smaw, 17 Cal. 199, 218, 79 
Am. Dec. 123. 


“Sovereignty” is the right to govern. In 
Europe the sovereignty is generally ascribed 
to the prince; here it rests with the people. 
There the sovereign actually administers the 
government; here, never in a single instance. 
Our governors are the agents of the people, 
and at most stand in the same relation to 
their sovereign in which regents in Europe 
stand to their sovereigns. Their princes have 
personal powers, dignities, and pre-eminences 


SOVEREIGNTY 


Our rulers have none but official, nor do they 
partake in the sovereignty otherwise, or in 
any other capacity than as private citizens. 
Chisholm v. Georgia, 2 U. S. (2 Dall.) 419, 471, 
1 I. Ed. 440. 


Who, or what, is a sovereignty? What is 
his or its sovereignty? On this subject the 
errors and the mazes are endless and inex- 
plicable. To enumerate all, therefore, will 
not be expected. To take notice of some will 
be netessary to the full illustration of the 
present important cause. In one sense, the 
term “sovereign” has for its correlative sub- 
ject.” In this sense, the term can receive no 
application; for it has no object in the Con- 
stitution of the United States. Under that 
Constitution there are citizens, but no sub- 
jects. The term “subject” occurs, indeed, 
once in the instrument; but to mark the con- 
trast strongly the epithet “foreign’’ is pre- 
fixed. In another sense, according to some 
writers, every state which governs itself with- 
out any dependence on another power is a 
sovereign state. There is a third sense in 
which the term “sovereign” is frequently 
used. In this sense sovereignty is derived 
from a feudal source, and like many other 
parts of that system, so degrading to man, 
still retains its influence over our sentiments 
and conduct, though the cause by which that 
influence was produced never extended to the 
American states. The accurate and well- 
informed President Henault, in his excellent 
chronological abridgment of the History of 
France, tells us that, about the end of the 
second race of kings, a new kind of posses- 
sion was acquired under the name of “fief.” 
The governors of cities and provinces usurped 
equally the property of land and the adminis- 
tration of justice, and established themselves 
as proprietary seigniors over those places in 
which they had been only civil magistrates or 
military officers. By this means there was 
introduced into the state a new kind of au- 
thority, to which was assigned the appella- 
tion of sovereignty.“ In process of time the 
feudal system was extended over France and 
almost all the other nations of Europe, and 
every kingdom became in fact a large fief. 
Into England this system was introduced by 
the Conqueror, and to this era we may prob- 
ably refer the English maxim that the king 
or sovereign is the fountain of justice. But 
in the case of the king the sovereignty had a 
double operation. While it vested him with 
jurisdiction over others, it excluded all oth- 
ers from jurisdiction over him. With regard 
to him there was no superior power, and con- 
sequently on feudal principles no right of ju- 
risdiction. “The law,” says Sir William 
Blackstone (1 B/. Comm. 241, 242), “ascribes 
to the king the attribute of sovereignty. He 
is sovereign and independent within his own 
dominions, and owes no kind of subjection to 
any other potentate upon earth. Hence it is 
that no suit or action can be brought against 
the king, even in civil matters, because no 
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court can have jurisdiction over him; for all 
jurisdiction implies superiority of power.” 
The state of Georgia is not a sovereign power, 
in the sense that it is exempt from suit in the 
federal courts by a private citizen. Chisholm 
v. Georgia, 2 U. S. (2 Dall.) 419, 455, 1 L. Ed. 
440. 


SOW. 


A sow is the female of the hog kind, or 
swine; so that an indictment under an act 
making it a misdemeanor to shoot any horse, 
hog, etc., of another, which charges that the 
prisoner shot “one sow,” is good. Shubrick 
v. State, 2 8. C. 21, 22. 


SPACE. 


See For the Space of.“ 


As used in an affidavit that on a certain 
page of a bill of exceptions a space“ was left 
for depositions, etc., the word has reference 
to the paper on which the bill of exceptions 
was written; that is, that there was space 
left on that paper. Pennsylvania Co. v. 
Sears, 36 N. H. 353, 136 Ind. 460. 


SPACE OF INTERSECTION. 


“Space of intersection,” as used in Rev. 
St. U. S. § 2336 [U. S. Comp. St. 1901, p. 
1436] providing that, when two or more 
veins of different mining claims intersect, 
the prior location shall be entitled to all ore 
within the space of intersection, means the 
intersection of the claims, and not merely 
of the veins. Calhoun Gold-Min. Co. v. Ajax 
Gold-Min. Co., 59 Pac. 607, 613, 27 Colo. 1. 
50 L. R. A. 209, 83 Am. St. Rep. 17. 


Rev. St. U. S. § 2336 [U. S. Comp. St. 
1901, p. 1436], provides that, when two or 
more mineral veins intersect or cross each 
other, priority of title shall govern, and the 
prior location shall be entitled to all ore or 
mineral contained within the space of inter 
section, but the subsequent location shall 
have the right of way through the space 
of intersection for the purposes of a con- 
venient working of the mine, and, when two 
or more veins unite, the oldest or prior loca- 
tion shall take the vein below the point of 
union, including all the space of intersection. 
Held, that the words “space of intersection“ 
were intended to mean the space of intersec- 
tion of the veins, and not space of intersec- 
tions of the surface location, and, in event 
of a junior location of a claim crossing a 
senior location, a right of way for the pur- 
pose of excavating and taking away the min- 
eral contained in the cross-vein will be re- 
served, and on a grant of the cross-vein it- 
self such right of way would pass as inci- 
dent to the grant. Branagan v. Dulaney, 8 
Pac. 669, 671, 8 Colo. 408. 


SPAN 


SPAN. 


“Span,” as used in Act Cong. July 25, 
1886 (14 Stat. 244), granting permission for 
the construction of a bridge across the Mis- 
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der, nor does it give him the right to advise 
the commission of that crime by others. 
What it does permit is liberty of action only 
to the extent that such liberty does not in- 
terfere with or deprive others of the equal 


souri river at Kansas City, and providing right. In the eye of the law each citizen 


that the same shall be constructed as a pivot 
drawbridge, with a draw over the main chan- 
nel of the river, and with spans not less 
than 160 feet in length, denotes the space 
or distance between the columns or piers, 
and does not refer to a part of the structure. 
Hannibal & St. J. R. Co. v. Missouri River 
Packet Co., 8 Sup. Ct. 874, 880, 125 U. 8. 
260, 31 L. Ed. 731. 


SPAN OF HORSES. 


Rev. St. c. 102, § 58, subd. 6, providing 
that among other personal property a “span 
of horses“ shall be exempt from sale under 
an execution or attachment, means a team 
of full-grown horses, which may be connect- 
ed or united for the purpose of labor, and 
does not include a mare and her colt, four 
months old. The word as used in the stat- 
ute cannot be taken, in its broadest signitica- 
tion, as meaning animals of the equine fam- 
ily. old or young. Ames v. Martin, 6 Wis. 
361, 362, 70 Am. Dec. 468 


SPARE. 


A contract for the sale of straw, by 
which the seller agreed to sell and deliver 
to the buyer all the straw he had to “spare” 
during a certain season, not exceeding three 
tons, should be construed to mean all the 
straw, not exceeding three tons, which the 
seller did not need for his legitimate per- 
sonal use. Though the use of the term ren- 
dered the amount deliverable uncertain, the 
contract was not void for that reason, since 
that is certain which can be made certain, 
and evidence that the seller sold an amount 
of the straw to another after the contract 
with plaintiff was competent to show the 
quantity he “had to spare.” Parker v. Pet- 
tit, 43 N. J. Law (14 Vroom) 512, 515. 


SPARE CONDUCTOR. 


Where an applicant for insurance stated 
in his application that he was a “spare con- 
ductor” on a freight train, such phrase in- 
dicated that he was occasionally, and not 
regularly or continuously, employed as a con- 
ductor. Aldrich v. Mercantile Mut. Ace. 
Ass'n, 21 N. E. 873, 874, 149 Mass. 457. 


SPEAK. 


The guaranty in Const. art. 1, § 8, pro- 
viding that every citizen may speak, write, 
and publish his sentiments upon all subjects, 
does not give to the citizen the right to mur- 


has an equal right to live and to act, and 
to enjoy the benetits of the laws of the state 
under which he lives, but no one bas the 
right to use the privileges thus conferred 
in such a way as to murder his fellow citi- 
zens; and one who imagines he has labors 
under a serious misconception, not only of 
the true meaning of the constitutional pro- 
vision referred to, but of his duties and ob- 
ligations to his fellow citizens and to the 
state itself. Thus the publication of the arti- 
cle in an anarchistic paper inciting a murder 
is not within the protection conferred by 
such provision. People v. Most, 75 N. Y. 
Supp. 591, 592, 71 App. Div. 160. 


SPEAKING DEMURRER. 


A “speaking demurrer” is one that sets 
up the ground of demurrer dehors the dec- 
laration. 1 Troubat & H. Prac. § 582. 
Wright v. Weber, 17 Pa. Super. Ct. 451, 455. 


A “speaking demurrer” is one in which 
many of the causes of demurrer alleged do 
not appear on the face of the declaration. 
Walker v. Conant, 31 N. W. 786, 787, 65 
Mich. 194. 


A “speaking demurrer,” as styled by the 
books, is one which, in order to sustain it- 
self, requires the aid of a fact not appearing 
upon the complaint. Davison v. Gregory, 43 
S. E. 916, 918, 182 N. C. 389 (citing Von 
Glalin v. De Rossett, 76 N. C. 292). 


A “speaking demurrer” is one which in- 
troduces some new fact or averment which 
is necessury to support the demurrer, and 
which does not appear distinctly on the face 
of the bill. Brooks v. Gibbons (N. Y.) 4 
Paige, 374, 375. 


Where a demurrer recites facts not in 
the bill by way of defense, it is called a 
“speaking demurrer,” and the new facts can- 
not be considered. Richardson v. Loree (U. 
S.) 94 Fed. 375, 379, 36 C. C. A. 301. 


A demurrer becomes “speaking” in char- 
acter whenever it alleges or assumes the 
existence of a fact not set forth in the plea 
which it seeks to attack. Where an equita- 
ble petition to construe or reform a deed, 
which had been executed by a deceased per- 
son as trustee, alleges nothing with respect 
to the appointment of a successor to the 
trustee, it cannot, by way of demurrer, be 
assumed that a successor has in fact been 
appointed, as such a demurrer would be a 
speaking one, and not maintainable. Clarke 
v. East Atlanta Land Co., 38 S. H. 323, 325. 
113 Ga. 21. 


SPEAKING ORDER 


SPEAKING ORDER. 


An order which contains matter which 
is explanatory and illustrative of the mere 
direction which is given by it is known as a 
“speaking order.” Duff v. Duff, 35 Pac. 437, 
438, 101 Cal. 1. 


SPEAKING A VESSEL. 


“Speaking a vessel.“ within the meaning 
of Act Fla. Feb. 27, 1872, providing that all 
steamers or vessels entering or leaving any 
port shall pay to the pilot who shall first 
speak such steamer or vessel the regular 
rate of pilotage, means a pluin and distinct 
offer by the pilot for his services, so made 
to the master of the vessel as he may have 
it in his power to employ or refuse him. 
A speaking could never have been intended 
to be left to the uncertainties of the human 
voice. There was no such speaking a vessel, 
entitling the pilot to compensation, in a case 
where a pilot left his boat anchored 244 miles 
from the channel, came with a small boat, 
showing no light, until from 100 to 300 feet 
of a steamer, and no flash-light until the 
steamer had passed and left him abaft the 
beam, so that such flash was not seen by any 
of the officers of the steamer, nor the pilot’s 
hail heard by those on the steamer. The 
Mascotte (U. S.) 39 Fed. 871, 872. 


“Speaking a vessel for pilot service,” as 
used in a rule adopted by pilot commission- 
ers, providing that the term shall be con- 
strued to mean either by the usual form of 
hailing, and, if without hailing distance and 
within one-half mile, then the usual code 
of signals shall be made use of, implies that 
the parties are within speaking distance, and 
can only be done by word of mouth, supple- 
mented, it may be, by some such device for 
projecting the sound of the voice as a speak- 
ing trumpet, or even personal gesticulation. 
The Ullock (U. S.) 19 Fed. 207, 208 (citing 
Commonwealth v. Ricketson, 46 Mass. [5 
Metc.] 412; 2 Pars. Shipp. & Adm. 109). 


SPECIAL. 


General distinguished, see “General.” 


„Special“ is defined by Webster as par- 
ticular; peculiar; different from others; de- 
signed for a particular purpose, occasion, or 
person; limited in range; confined to a defi- 
nite fleld of action.” Platt v. Craig, 63 N. 
E. 594, 595, 66 Ohio St. 75. 


The primary signification of the word 
“special” is designating a species or sort. 
It is also used as meaning “particular or 
peculiar; denoting something more than or- 
dinary or appropriate; designed for a par- 
ticular purpose; or extraordinary and un- 
common.” Kundolf v. Thalheimer, 12 N. Y. 
(2 Kern.) 593, 596. 
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“Special” refers to something designed 
for a particular purpose, and when applied 
to jurisdiction it indicates a legal authority 
extending to only a part of a particular sub- 
ject; when applied to terms of court, means 
those terms in which the subordinate or spe- 
cial power of the court is exercised. Gracie 
v. Freeland, 1 N. T. (1 Comst.) 228, 232. 


The word “special,” as used in relation 
to the appointment of a special curator, has 
very much the same meaning as the words 
“ad hoc,” which is the original, while the 
word “special” is the translation, and in de- 
cisions they are used indifferently. Sallier 
v. Rosteet, 32 South. 383, 384, 108 La. 378 
(citing Hansell v. Hansell, 44 La. Ann. 548, 
10 South. 941). 


“Special,” as used in Rev. Civ. Code, 
art. 2997, requiring the mandate to sell cor- 
porate stock to a third person to be express 
and special, is distinguished from “general.” 
Woodhouse v. Crescent Mut. Ins. Co., 35 La. 
Ann. 238, 242, 


SPECIAL ACCEPTANCE. 
See, also, “General Acceptance.” 


A “special acceptance” of a bill is an 
acceptance not according to the tenor of the 
bill, or on condition, or according to terms 
added to and not expressed in the bill. Thus, 
where a draft was drawn on the drawee gen- 
erally, and he accepted it payable at a par- 
ticular place, such acceptance was a special, 
and not a general, acceptance of the Dill. 
Rowe v. Young, 2 Brod. & B. 180, 183. 


SPECIAL AOT. 
See “Special Law.” 


SPECIAL AOTION. 


All statutory actions are in a sense spe- 
cial actions.” Cutler v. Co-operative Broth- 
erhood, 72 Pac. 464, 465, 31 Wash. 680. 


SPECIAL ADMINISTRATION. 


“Special administration,” says Black- 
stone, “is where only specified effects of the 
deceased are committed to the administra- 
tor.” In re Senate Bill, 12 Colo. 188, 193, 
21 Pac. 481, 482. 


SPECIAL ADMINISTRATOR. 


A “special administrator,” or “collector,” 
as he is sometimes called, takes the assets 
of an estate, charged with the duty of pre- 
serving them and collecting in the demands 
due to the testator at the time of his death, 
and is bound to file an inventory and ac- 
count for the property received by him, and 
to deliver over the assets to the person or 


SPECIAL ADMINISTRATOR 


persons entitled to the same from him. He 
has no authority to make investments, nor 
to dispose of the assets otherwise than as 
above specified. He is, therefore, a mere 
trustee for the benefit of the persons enti- 
tled, and responsible as such. Baskin v. 
Baskin (N. Y.) 4 Lans. 90, 93. 


Administrators are general or special. 
Special administrators are of two kinds: (1) 
When the administration is limited to a part 
of the estate, as that of administrators de 
bonis non; and (2) when the authority of 
the administrator is limited at times, as ad- 
ministrators pendente lite, etc. Clemens y. 
Walker, 40 Ala. 189, 198. 


SPECIAL AGENCY OR AGENT. 


In legal phrases, the word “special” is 
more frequently used as denoting something 
particular or limited, in contradistinction to 
general or permanent, as, for instance, a 
“special agent,” whom Blackstone defines as 
one “whose authority is confined to a par- 
ticular or individual instance.” In re Senate 
Bill, 12 Colo. 188, 192, 21 Pac. 481. 


A special agent is one authorized to act 
only in a special transaction. Baldwin v. 
Tucker (Ky.) 65 S. W. 841, 842, 112 Ky. 282, 
57 L. R. A. 451 (citing Mechem, Ag. § 6); 
Gibson v. Snow Hardware Co., 10 South. 304, 
307, 94 Ala. 346; Union Stockyard & Transit 
Co. v. Mallory, Son & Zimmerman Co., 41 
N. E. 888, 891, 157 III. 554, 48 Am. St. Rep. 
341. 


A special agent is one employed for a 
particular purpose only. Bryant v. Moore, 
26 Me. (13 Shep.) 84, 87, 45 Am. Dec. 96. 


A special agent is one authorized to act 
only in a specific transaction. South Bend 
Toy Mfg. Co. v. Dakota Fire & Marine Ins. 
Co., 52 N. W. 866, 867, 3 S. D. 205. 


A special agent is one appointed to do 
a single act or several specified acts? First 
Nat. Bank v. Nelson, 38 Ga. 391, 399, 95 
Am. Dec. 400. 


A special agent is one employed to do 
a specific act or certain specific acts. 6 Bac. 
Abr. 560. “An agent constituted for a par 
ticular purpose and under a limited power 
cannot bind his principal if he exceeds his 
power.” Scott v. McGrath (N. Y.) 7 Barb. 
53, 55. 


A special agent is one employed to do 
one or two special things. Gibson v. Snow 
Hardware Co., 10 South. 304, 307, 94 Ala. 346 
(citing 1 Ross, Cont. 41). 


A special agent is one constituted for a 
specific act, under an express power, and 
such an agent cannot bind his principal, un- 
less his authority be strictly pursued, and 
those dealing with him are chargeable with 
notice of its extent; and hence a special 
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agent, authorized to sell a horse at a fix-d 
price, did not have authority to warrant 
that the horse was sound. Cooley v. Perrine, 
41 N. J. Law (12 Vroom) 322, 325, 32 Am. 
Rep. 210. 


A “special agent” is one authorized to 
do one or more specific acts, in pursuance of 
particular instructions, or within restrictions 
necessarily Implied from the act to be done. 
Pacific Biscuit Co. v. Dugger, 67 Pac. 32, 40 
Or. 362; Davis v. Talbot, 36 N. E. 1098, 1099, 
137 Ind. 235; Godshaw v. J. N. Struck & 
Bro., 58 & W. 781, 109 Ky. 285, 51 L. R. A. 
668. 


A special agency exists where there is 
a delegation of authority to do a single act. 
Great West. Min. Co. v. Woodmas of Alston 
Min. Co., 20 Pac. 771, 773, 12 Colo. 46, 13 
Am. St. Rep. 204 (citing Story, Ag. § 70); 
Gibson v. Snow Hardware Co., 10 South. 304, 
307, 94 Ala. 346; Keith v. Herschberg Opti- 
cal Co., 2 S. W. 777, 779, 48 Ark. 138. 


A person employed by another for a 
particular purpose and acting under limited 
and circumscribed powers is a special agent, 
and cannot by his principal by any act ex- 
ceed the limits of his authority. Jaques v. 
Todd (N. Y.) 3 Wend. 83, 91. 


A power of attorney, authorizing an 
agent to exchange the principal’s old issues 
of stock for new issues, without giving the 
agent power to sell or mortgage the prin- 
cipal’s property, and which concluded with 
the words, “and generally to manage and 
control, to my best interest and advantage, 
all of my property, and to transact all busi- 
ness which may be requisite to effectuate all 
or any of the premises,” created a special 
agency. Quay v. Presidio & F. R. Oo., 22 
Pac. 925, 926, 82 Cal. 1. 


Where a country merchant sends his 
produce to a city merchant to sell, and trans. 
mits to the city merchant his orders for such 
goods as he may require, expecting that the 
articles on his order which the city merchant 
to whom it is directed does not keep will be 
purchased by such city merchant on his own 
account with the funds of the country mer 
chant in his possession, a special agency is 
established, without the power to pledge the 
credit of the country merchant. Jaques v. 
Todd (N. X.) 3 Wend. 83, 90. 


An agent for a particular act or person 
is called a “special agent.” Civ. Code Cal. 
1903, § 2297. 


An agent for a particular act or trans- 
action is called a special agent.” All oth- 
ers are general agents. Rev. Codes N. D. 
1899, § 4305; Civ. Code 8. D. 1903, § 1658. 


General distinguished. 
See “General Agency or Agent.” 
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SPECIAL APPEAL. A special appearance may be entered for 
the purpose of taking advantage of any de- 


A “special appeal,” under Comp. Laws, tects in the notice or summons, or to 
A ques- 
5432, brings up for examination objections | tion the jurisdiction of the court over the 


to the process, pleadings, or other proceed- persons in any other manner; but filing a 


ings, and the decision of the justices there- demurrer or motion which pertains to the 

on, which would not be allowed to be ee merits of the complaint or petition consti- 

on the trial of the appeal, and also brings up tutes a full appearance. Gilbert v. Hall, 18 

a case for trial on the merits, in case the ob- N. E. 28. 29. 115 Ind. 549. 

jections are not sustained. Fowler v. Hy- 5 

land, 48 Mich. 179, 181, 12 N. W. 26. 4 special appearance must be for the 

purpose of urging jurisdictional objections 

only, and it must be confined to a denial of 

SPECIAL APPEARANCE. jurisdiction. An appearance for any other 
See, also, “General Appearance.” purpose than to question the jurisdiction of 

the court is general. Nicholes v. People, 46 

„A special appearance” is an appearance N. E. 237, 165 III. 502. 


for the purpose of objecting to the jurisdic 
tion, to the proof, or to some other specific '_, , = SPecial appearance for the purpose of 


i objecting to the jurisdiction becomes general, 
99 5 55 5 ee 78 a 5 If defendant disputes the merits of the cause. 


Crawford v. Foster (U. S.) 84 Fed. 939, 941, 
National Furnace Co. v. Moline Malleable | 28 C. C. A. 876. 


Iron Works (U. S.) 18 Fed. 863, 864. 


An appearance for the purpose of ob. SPECTAL ASSESSMENT. 
jecting to the jurisdiction of the court, and ‘A 
of moving to quash an attachment, is a spe- 8 a Local 55 j i 
cial appearance. Meyer v. Brooks, 44 Pac. pec „ proc ge as sult, 
281, 282, 29 Or. 203, 54 Am. St. Rep. 790. see (Noun): 


“Special assessments” are a peculiar 
species of taxation, standing apart from the 
want of jurisdiction waives nothing by such general burdens imposed for state and mu- 
appearance. McCaslin v. Camp, 26 Mich. nicipal purposes, and governed by principles . 
390, 391. that do not apply generally. They are made 

upon the presumption that a portion of the 

“A special appearance,” says Mitchell, community is to be specially and pecullarly 
in Gilbert v. Hall, 115 Ind. 549, 18 N. E. 28, benefited in the enhancement of the value of 
“may be entered for the purpose of taking the property peculiarly situated as regards 
advantage of any defect in the notice or sum-; a contemplated expenditure of public funds. 
mons, or to question the jurisdiction of the Ittner v. Robinson, 35 Neb. 133, 137, 52 N. 
court over the person in any other manner: W. 846, 847 (citing Cooley, Tax'n, 416). See, 
but filing a demurrer or motion pertaining also, Daly v. Morgan, 16 Atl. 287, 300, 69 Md. 
to the merits of the complaint or petition con- | 460, 1 L. R. A. 757; Pettit v. Duke, 37 Pac. 
stitutes a full appearance, and is hence a 568, 569, 10 Utah, 311. 
submission to the jurisdiction of the court.” 

„Special assessment,” as the term is 


Whether an appearance is general o i 
i PE se peepee) used with reference to municipal corpora- 


does not depend upon the form of the plead- 
ing filed, but on its substance. If a defend- ae bs PEA 5 F 8 ae 
ant invoke the judgment of the court in any r *** D 5 ce 
m ion, h 

anner upon any question, except that of to the abutting property benefited thereby. 


the power of the court to hear and decide 
City of Raleigh v. Peace, 14 S. E. 521, 522 
th í 0 ? f r 
e controversy, his appearance is general 110 N. C. 32, 17 L. R. A. 330. 


Bankers’ Life Ins. Co. v. Robbins, 80 N. W. 
A special assessment is an assessment 


484, 485, 59 Neb. 170. 
An appearance in an action by a de- to pay for 7 5 P ee 
fend f se other th _ į poses on real property which is by reason of 
F . the locality of the improvement specially 


test the jurisdiction of the court will not 
; benefited. Village of Morgan Park v. Wis- 
co ] : ich 
nstitute a special appearance. Nichols & wall, 40 N. E. 611, 613, 155 Ill, 262. 


Shepard Co. v. Baker, 73 Pac. 302, 13 Okl. 1. 
A “special assessment” is a tax which. 


An appearance is special when its sole 
purpose is to question the jurisdiction of the owing to the 1 benefit ve = 5 by 
certain property, is specially levied against 
court, w f - 
'. Appear the property so benefited in accordance with 


ing i £ 
5 VNN the benefits. Wilson v. City of Auburn, 43 
N. W. 257, 259, 27 Neb. 435. 


South Omaha Nat. Bank v. Farmers’ & Mer- 
“Special assessment” ordinarily means 


chants’ Nat. Bank, 63 N. W. 128, 129, 45 
money ordered or levied for some municipal 


A party who appears for the purpose of 
applying to have proceedings set aside for 


— | 


Neb, 29. 
7 Wos. & P.—46 


SPECIAL ASSESSMENT 


purpose, to which the funds so collected are 
to be specifically applied in making the local 
improvements. Winona & St. P. Ry. Co. v. 
City of Watertown, 44 N. W. 1072, 1073, 1 
S. D. 46. 


A special assessment for a public im- 
provement under the statutes in Illinois is 
a species of taxation, and is authorized only 
as an exercise of the taxing power. A spe- 
cial assessment should not be levied, except 
for the purpose of making a needed public 
improvement. Crichfield v. Bermudez As- 
pbalt Pav. Co., 51 N. E. 552, 556, 42 L. R. A. 
347, 174 III. 466. 


Special assessments in municipalities 
upon specific property specially benefited by 
the loca] public improvement, for the pur- 
pose of paying the expense of that improve- 
ment, are taxes. Such assessments are en- 
forced proportional contributions of a some- 
what special kind, made in invitum, by vir- 
tue of legislative authority conferred upon 
the municipality for that purpose, upon such 
terms and conditions as the legislature with- 
in constitutional limits sees fit to impose. 
Sargent v. Tuttle, 34 Atl. 1028, 1029, 67 Conn. 
162, 32 L. R. A. 822. 


“Special assessment,” as used in Act 
April 10, 1872, art. 9, § 9, relative to the in- 
corporation of cities and villages, and limit- 
ing the power of corporate authorities to 
make local improvements, by special assess- 
ments or by special taxation, to contiguous 
property only, means an assessment on prop- 
erty specially benefited, without regard to 
whether it is contiguous or not. Guild v. 
Oity of Chicago, 82 III. 472, 478. . 


As a charge on the land. 


A special assessment is a charge on the 
specific land benefited, and not against the 
owner. Hudson v. People, 58 N. E. 964, 965, 
188 III. 103, 80 Am. St. Rep. 166. 


As contract. 
See Contract.“ 


As requiring equal benefit. 


Special assessment is taxation imposed 
upon property proportionate to the benefit 
which it has received from such improve- 
ment, the expense of which is to be defrayed 
by the money realized from the special as- 
` sessment. The principle which underlies 
and sustains all special assessments is that 
the value of the property assessed is enhan- 
ced to an amount at least equal to the as- 
sessment, which principle cannot be depart- 
ed from without there being a taking of 
private property for public use without com- 
pensation. Hanscom v. City of Omaha, 7 N. 
W. 739, 741, 11 Neb. 37. 


“Special assessments,” such as those 
made for street improvements, etc., are 
founded on the theory that a portion of the 
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community is to be specially benefited in the 
enhancement of their property by reason of 
the contemplated expenditure of the public 
fund, and is therefore, in addition to the 
general levy, required to make special con- 
tributions for the intended purposes. In 
theory, at least, the property assessed is sup- 
posed to be benefited in the amount corre- 
sponding to the assessment by its increased 
value on account of the improvement. Meier 
v. Kelly, 25 Pac. 73, 77, 20 Or. 86. 


General taxation distinguished. 

There is a fundamental distinction be- 
tween the plan of special assessments and 
taxation. The latter is a burden imposed 
upon all alike, upon principles of equality 
and uniformity. Special assessments, such 
as those for improving streets, are benefits, 
not burdens, and are imposed upon property 
because the equivalent inheres in or upon 
the property the moment the assessment is 
made. Herrman v. Town of Guttenberg, 43 
Atl. 703, 706, 62 N. J. Law, 605. 


„General taxes” are levied on the ground 
of general public benefits, while “special as- 
sessment” is a peculiar species of taxation 
to pay for local improvements, which rec- 
ognizes the general public interest and ben- 
efit, but rests upon the supposition that a 
portion of such public are specially benefited 
in the increase of value to their property. 
Shurtleff v. City of Chicago, 60 N. E. 870, 
871, 190 III. 473. 


Special assessments are a peculiar spe- 
cles of taxation, standing apart from the 
general burdens imposed for state and mu- 
nicipal purposes, and are governed by prin- 
ciples which do not apply generally. The 
general levy of taxes is understood to exact 
contributions in return for the general ben- 
efits of government, and it promises nothing 
to the persons taxed beyond what may be 
anticipated from an administration of the 
laws for individual protection and the gen- 
eral public good. Special assessments, on 
the other hand, are made on the assumption 
that a portion of the community is to be spe- 
cially and pecullarly benefited in the en- 
bancement of the value of their property, 
peculiarly situated as regards a contemplated 
expenditure of public funds, and a special 
contribution is demanded in consideration of 
the special benefit to the persons receiving 
it. Illinois Central R. Co. v. City of Decatur, 
13 Sup. Ct. 293, 204, 147 U. S. 190, 37 L. Ed. 
132 (citing Cooley, Tax'n, p. 416); Peake v. 
City of New Orleans, 11 Sup. Ct. 541, 544, 
139 U. S. 342, 35 L. Ed. 131. 


Special assessment differs from genera! 
taxation in this: that the imposition can ex- 
tend only to the extent of special benefits 
received, while the benefits which the tax- 


| payer receives in return for general taxation 


are the enforcement of the laws, protection 
to life and property, and such other benefits 
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as are shared by the public at large. The 
principle which underlies special assessments 
is that the value of the property is enhanced 
to an amount at least equal to the assess- 
ment. City of Beatrice v. Brethren Church, 
59 N. W. 932, 934, 41 Neb. 358. 


As an incumbrance. 
See Incumbrance (On Title).“ 


As public dues or tax. 
See “Public Dues”; “Public Tax.” 


Special taxation distinguished. 


Special taxation is based upon the sup- 
posed benefit to the contiguous property, and 
differs from special assessments only in the 
matter of ascertaining the benefits. In the 
case of special taxation, the jmposition of the 
tax by the corporate authorities is of itself 
a determination that the benefits to the con- 
tiguous property will be as great as the bur- 
den of the expense of the improvement, and 
that such benefits will be so nearly limited 
or confined in their effect to contiguous prop- 
erty that no serious injustice will be done by 
imposing the whole expense upon the subject 
property. Ilinois Cent. R. Co. v. City of 
Decatur, 13 Sup. Ct. 293, 297, 147 U. S. 190, 
37 L. Ed. 132. 


As equivalent to special taxation. 


The words “special assessment,” as used 
in statutes conferring powers on cities to 
make such assessments, refer to and mean 
the same as “special taxation,“ namely, spe- 
cial impositions on property to the extent of 
benefits received by it for improvements. 
City of Beatrice v. Brethren Church, 59 N. 
W. 932, 934, 41 Neb. 358. 


As tax. 
See “Tax—Taxation.” 


Water frontage tax. 


A water frontage tax for the construc- 
tion of water mains is a special local assess- 
ment, and not a general tax, and therefore 
a college is not entitled to the benefit of 
exemptions as an educational institution 
from the burdens imposed to pay for water 
mains laid on three sides of the college 
grounds. State v. Macalester College Trus- 
tees, 91 N. W. 484, 485, 87 Minn. 165. 


SPECIAL BAIL. 


The term “special bail” denoted at com- 
mon law security taken in civil actions for 
appearance and surrender of the body of 
the debtor or defendant in satisfaction of 
the judgment. 3 Bl. Comm. 287. The words 
“special ball“ in their technical sense did not 
import recognizance or bail in criminal cases. 
Jack v. People, 19 III. (9 Peck) 57, 58. 
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The term “special bail,” as used in the 
judiciary act of 1789, providing that if the 
defendant shall, at the time of entering his 
appearance in the state court, file a petition 
for the removal of a cause into the next Cir- 
cuit Court, and offer surety for his entry in 
such court, and also for his there appearing 
and entering special bail,” if special bail 
was originally requisite therein, it shall then 
be the duty of the state court to accept the 
surety and proceed no further, does not refer 
to a delivery bond, or a bond executed for 
the forthcoming of property attached by the 
sheriff in the state court, but means an un- 
dertaking for the personal appearance of a 
party, or refers to one who may undertake 
for another. Ramsey v. Coolbaugh, 13 Iowa, 
164, 170. 


SPECIAL BAILEE. 


A special bailee is practically an Insurer 
of the fund to the extent of the obligation 
of the bond. A county treasurer is not a 
mere bailee or trustee, but is a special bailee, 
subject to special obligations to fulfill the 
obligations of his official bond, and the law 
of bailment is not the proper measure of his 
responsibility. Maloy v. Bernalillo County, 
62 Pac. 1106, 1112, 10 N. M. 638. 


SPECIAL BENEFITS. 


Construction of railroad. 


The “special benefits” to a lot owner de- 
rived from the construction of an elevated 
railroad in the street are such as are direct 
and peculiar to the land. Lake Roland El. 
Ry. Co. v. Frick, 37 Ati. 650, 651, 86 Md. 259. 


Within the rule that, in appraising the 
amount to be paid to the owner, where a 
portion of a tract of land is taken by the 
exercise of the right of eminent domain for 
a railroad, there may be deducted from the 
damages the value of the special benefits of 
the improvement to the remainder of the 
tract, but not the value of any “general ben- 
efit,” a general benefit is an advantage con- 
ferred by the public work upon all property 
within range of its utility, while a “special 
benefit” is an advantage conferred upon a 
tract by reason of the maintenance of a pub- 
Ne work upon it. Rand. Em. Dom. §§ 260, 
270. As defined by Lewis, “general benefit 
consists of an increase of the value of land 
common to the neighborhood or community. 
generally arising from the supposed advan- 
tage which will accrue to the community by 
reason of the work or improvement in ques- 
tion.” Lewis, Em. Dom. § 471. Switching 
privileges, such as are required by the stat- 
ute to be provided, are only of advantage to 
those who own land near or within a rea- 
sonable distance of the railroad. The ben- 
efits are not common to all the land in the 
community generally, but are special to the 
land which is so situated that they can be 
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used. St. Louis, O. H. & C. Ry. Co. v. Fow- 
ler, 44 S. W. 771, 775, 142 Mo. 670. 


“Special benefits,” as used with refer- 
ence to the benefits to be considered in as- 
sessing damages to property by reason of 
the construction of a railroad, meant any in- 
crease of value which plaintiff’s property de- 
rived from the railroad and which was not 
participated in by the public generally. If 
the benefit be directly derived from the rail- 
road, either by the proximity of its stations 
or the facility of access it affords, and be 
not shared by the general public, then it is 
a “special and peculiar benefit.” Gray v. 
Manhattan Ry. Co., 12 N. Y. Supp. 542, 543, 
16 Daly, 510. 


Benefits accruing from the construction 
of a railroad to an owner of lands through 
which it passes may properly and conven- 
fently be divided into two classes, to wit: 
(1) General benefits, or such as accrue to the 
community, or the vicinage at large, such as 
increased facilities for transportation and 
travel, and the building up of towns, and 
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“Special benefit,” as used in Gen. St. $$ 
2703, 2706, 2720, providing that, when an 
adjoining landowner sustains special dam- 
age or receives special benefits by change in 
a street grade, the municipality shall be lia- 
ble for the special damage and be entitled 
to the value of the special benefits, Is used 
interchangeably with “benefits.” There are 
no benefits that can be assessed for a public 
improvement (unless in the ordinary way of 
taxation) that are not special benefits. Platt 
v. Town of Milford, 34 Atl. 82, 83, 66 Conn. 
320. 


The “special benefits’ which may be 
properly set off against damages occasioned 
by a public improvement are such as in— 
crease the value of adjacent property, and 
these benefits are none the less special be- 
cause an increased value has been thereby 
added to any adjacent private properties, 
other than that to which a particular liti- 
gation is pending. Barr v. City of Omaha, 60 
N. W. 591, 503, 42 Neb. 341. 


„Special benefits,“ as the term is used 


consequent enhancement of the value of | with reference to improvements by a munici- 


lands and town lots. 
such as accrue directly and solely to the 
owner of the lands from which the right of 


way is taken, as when the excavation of the 


railroad track has the effect to drain a mo- 
rass, and thus to transform what was a 
worthless swamp into valuable arable land, 
or to open up and improve a water course. 
As to the first of these classes, we know 
from the debates of the convention which 
formed the Constitution, and from the dis- 
cussions which preceded and followed the 
calling of that convention, as well as froin 
the language of the Constitution itself, that 
it was the express design of the framers of 
the Constitution to exclude that class of 
benefits from the consideration of jurors in 
their assessment of compensation for rights 
of way appropriated by corporations. In 
adopting the language that “no right of way 
shall be appropriated to the use of any cor- 
poration until compensation therefor be first 
made in money or first secured by a deposit 
of money to the owner, irrespective of any 
benefit from any improvement proposed by 
such corporation’? whether the second class, 
or special benefits, are included within such 
provision, has not been decided and does not 
arise in this case. Little Miami R. Co. v. 
Collett, 6 Ohio St. 182, 184, 185. 


Municipal improvements. 


Special benefits accruing to particular 
property by reason of the construction of an 
improvement or public work are such bene- 
fits flowing from the proposed public work 
as appreciably enhance the value of the par- 
ticular tract of land alleged to be benefited. 
Metropolitan West Side Elevated Ry. Co. v. 
Stickney, 37 N. E. 1098, 1103, 150 III. 362, 26 
L. R. A. 773; Fahnestock v. City of Peoria, 
49 N. E. 496, 497, 171 III. 454. 


(2) Special benefits, or paHty, implies benefits such as are conferred 


especially upon private property by public 
improvements, as distinguished’ from such 
benefits as the general public is entitled to 
receive therefrom. In common with the gen- 
eral public, the owner of adjacent property 
is entitled to travel on an improved highway, 
and although, by reason of the improvement, 
such travel may be rendered easier or more 
pleasant, yet the benefit is general, because 
it is employed by the public in common with 
the owners of the adjacent property. If. 
however, the improvement should result in an 
increase in the value of the adjacent property, 
which increase is enjoyed by other adjacent 
property owners, as to the property of each 
exclusively, that benefit is special; and it is 
none the less so because several adjacent lot 
owners derive in like manner special bene- 
fits, each to his own individual property. 
Such fact, if it exists, in no respect decreases 
the increment in value enjoyed by one of the 
adjacent property owners, and by way of off- 
set such an increment should therefore be 
treated as a special benefit in favor of whom- 
soever it may arise. Barr v. City of Omaha, 
60 N. W. 591, 593, 42 Neb. 341 (quoting Kirk- 
endall v. City of Omaha, 39 Neb. 1, 57 N. W. 
752). 


SPECIAL CARE AND DILIGENCE. 


“Special care and diligence” is required 
of a specialist engaged in his specialty, which 
is the diligence and skill of a good business 
man in his particular specialty, which must 
be commensurate with the duty to be per- 
formed and the measure of the care and the 
caution to be exercised, and must rise in pro- 
portion to the danger of the service. It is 
not merely the diligence of an ordinary per- 
son or nonspecialist. The commander of a 


SPECIAL CASE 


steam tug, engaged in the business of towing, 
is required to exercise “special care and dili- 
gence,” because the business of towing by 
steam power has become a specialty. Brady 
v. Jefferson (Del.) 5 Houst. 60, 79. 


SPECIAL CASE. 


Const. art. 6, § 14, declares that the coun- 
ty court shall have jurisdiction in cases aris- 
ing in justices’ courts and in special cases“ 
as the Legislature may prescribe. “Special” 
is used to designate a species or sort, mean- 
ing particular, peculiar, and something more 
than ordinary or uncommon. The Constitu- 
tion does not refer to every species of case, 
but uses the word special“ to designate a 
particular sort. possessing certain character- 
istics which distinguish them from those or- 
dinary cases which the common law had ar- 
ranged and classified. The phrase “special 
cases,” therefore, cannot be held to include 
any case which was one of the recognized 
forms of action at common law, but refers 
cnly to special proceedings or statutory ac 
tions, of which the county court is given ju- 
risdiction by law. Kundolf v. Thalheimer, 
12 N. Y. (2 Kern.) 593, 596. 


“Special cases,” as used in Const. art. 6, 
$ 14, providing that the county court shall 
have jurisdiction of cases commenced in jus- 
tices’ courts and in certain special cases, as 
provided by the Legislature, does not mean 
“a class of cases inherently special in their 
nature and regarded as such by the common 
law, but gives the Legislature authority to 
determine what cases shall be regarded as 
special, and means only the cases so speci- 
fied.” Beecher v. Allen (N. Y.) 5 Barb. 169, 
175; Arnold v. Rees (N. I.) 7 Abb. Prac. 328, 
329: Benson v. Cromwell (N. T.) 6 Abb. Prac. 
83, 88. 


“Special,” as used in Const. art. 6, § 15, 
making it the duty of certain local officers to 
discharge the duty of county judge and sur- 
rogate in case of their inability or of a va- 
cancy, and to exercise such other powers in 
speciai cases as may be provided by law, is 
to be construed “as having been used in op- 
position to ordinary or common, and as de- 
noting some legal proceeding other than a 
regular action at law or in equity.” People 
v. Main, 20 N. Y. 434, 435. 


“Special cases” are special proceedings, 
characteristically differing from ordinary 
suits at common law. They do not proceed 
according to the course of the common law, 
but give new rights and afford new remedies. 
Appeal of Houghton, 42 Cal. 35, 36. 


The provision in the Constitution permit- 
ting Legislatures to confer on the county 
courts jurisdiction in special cases was not 
intended to include any class of cases by 
which courts of general jurisdiction have al- 
ways supplied a remedy, but the special cases 
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must be confined to such new cases as are 
the creation of statutes, and the proceedings 
under which are unknown to courts of com- 
non law and equity. Parsons v. Tuolumne 
County Water Co., 5 Cal. 43, 63 Am. Dec. 76. 


The words “special cases,” in Const. art. 
6, § 9, embraces cases created by statute and 
the proceedings under which are unknown to 
the general courts of common law and equi- 
ty. Brock v. Bruce, 5 Cal. 279, 280. 


Condemnation proceeding. 


Proceedings for the condemnation of wa- 
ter, to supply cities with pure water, and the 
right of way to conduct it, are special cases, 
within the meaning of Const. art. 6, § 8, con- 
ferring upon the county courts original juris- 
diction of all such special cases and proceed- 
ings as are not otherwise provided for. But 
the Legislature cannot confer jurisdiction 
over such a proceeding upon a judge of the 
county court. Spencer Creek Water Co. v. 
Vallejo, 48 Cal. 70, 73. 


Contested election proceedings. 


The statutory proceeding contesting an 
election is a special case, within the meaning 
of Const. art. 6, § 9, giving the county court 
such jurisdiction in cases arising in justices’ 
courts and in special cases as the Legisla- 
ture may prescribe. Dorsey v. Barry, 24 Cal. 
449, 452; Saunders v. Haynes, 13 Cal. 145, 
152; People v. Day, 15 Cal. 91, 92. 


Foreclosure proceeding. 


Actions to foreclose a mortgage and sell 
the mortgaged premises form an ordinary 
class of cases in equity, and cannot be con- 
strued as “special,” within the true meaning 
of the Constitution, declaring that county 
courts shall have no original civil jurisdic- 
tion, except in such special cases as the Leg- 
islature may provide. Hall v. Nelson (N. Y.) 
23 Barb. 88, 93. 


Writ of mandamus. 


Under Const. art. 6, § 8, the county 
courts have original jurisdiction of certain 
specified actions, and of all of such special 
cases or proceedings as are not otherwise 
provided for.“ The familiar definition of a 
“special case” is that it is a case unknown to 
the general framework of courts of law or 
equity. Writs of mandamus cannot be held 
to be special cases within this definition, and 
an act of the Legislature which attempts to 
confer power upon county courts to issue 
such writs was held to be not warranted by 
the Constitution. People v. Kern County 
Sup’rs, 45 Cal. 679, 680. 


Mechanic’s lien proceedings. 


Proceedings to enforce a mechanic's lien 
are not within the phrase “special cases” in 
Const. art. 6. § 9; a mechanic being entitled 
to receive consideration for his labor and ma- 
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terials, and having rights in respect thereof | SPECIAL COUNT. 
which are enforceable at law and in equity 


ä icti A “special count” is one in which the 
in Br ; 
5 a e N plaintiff’s claim is set forth with all needed 


particularity. Wertheim v. Fidelity & Cas- 


ualty Co., 47 Atl. 1071, 72 Vt. 326. 
SPECIAL COMMISSION. 


The board of public works of a city, the | SPECIAL DAMAGE. 

members of which are appointed by the Gov- 

ernor, with the consent of the Senate, char- Special damages are those that are the 
ged with duties relating to the expenditures | Datural, but not the necessary, result of the 
of city funds and the making of public im- act complained of, and consequently are not 
provements, is not a “special commission,” ; implied by the law, and must be particularly 
within the provision of the Constitution for- stated and proven. Lynch v. Third Ave. R. 
bidding the delegation to any special com- Co., 13 N. Y. Supp. 236, 238. 59 N. Y. Super. 
mission of any power to make, supervise, or Ct. (27 Jones & S.) 71; Haszlacher v. Same, 
interfere with any municipal improvement, | 56 N. Y. Supp. 380. 381, 26 Mise. Rep. 805; 
but is a permanent department of the city | Rembt v. Roehr Pub. Co., 75 N. Y. Supp. 861, 
government. In re Senate Bill, 21 Pac. 481, | 862, 71 App. Div. 459; Woodruff v. Brad- 
482, 12 Colo, 188. street Co. (N. Y.) 35 Hun, 16, 17; Roberts v. 
Breckon, 31 App. Div. 431, 437, 52 N. T. 
Supp. 638; Bristol Mfg. Co. v. Gridley, 28 
Conn. 201, 210, 212; Tomlinson v. Town of 
Derby, 43 Conn. 562, 567; Bateman v. Blake, 
45 N. W. 831, 833, 81 Mich. 227; Lashus v. 
Chamberlain, 24 Pac. 188, 189, 6 Utah, 385; 
North Point Consol. Irr. Co. v. Utah & S. L. 
Canal Co., 63 Pac. 812, 814, 23 Utah, 199; 
Nicholson v. Rogers, 31 S. W. 260, 261, 129 
Mo. 136; State, to Use of McCracken, v. 
Blackman, 51 Mo. 319, 321; Barrett v. West- 
ern Union Telegraph Co., 42 Mo. App. 542, 
550: Brown v. Hannibal & St. J. R. Co., 99 
Mo. 310, 318, 12 S. W. 655; Lawrence v. Por- 
ter (U. S.) 63 Fed. 62, 64, 11 C. C. A. 27, 26 
L. R. A. 167; Roberts v. Graham, 73 U. S. 
(6 Wall.) 578, 579, 18 L. Ed. 791: Fitchburg 
R. Co. v. Donnelly, 87 Fed. 135, 136, 30 C. C. 
A. 580; Louisville & N. R. Co. v. Ray, 46 S. 
W. 554, 555, 101 Tenn. 1: Tyler v. Salley, 
19 Atl. 107, 82 Me. 128; Hunter v. Stewart. 
47 Me. 419, 421; Salt River Canal Co. v. 
Hickey (Ariz.) 36 Pac. 171, 173; Thompson 
v. Webber, 29 N. W. 671, 673, 4 Dak. 240; 
Kircher v. Town of Larchwood, 95 N. W. 184, 
186, 120 Iowa, 578; Louisville & N. R. Co. v. 
Reynolds (Ky.) 71 S. W. 516. 518 (citing Don- 
nell v. Jones, 48 Am. Dec. 59); Oldfather v. 
Zent, 14 Ind. App. 89, 100, 41 N. E. 555; 
Herfort v. Cramer, 7 Colo. 483, 492, 4 Pac. 
896, 901; Civ. Code Ga. 1895, § 3910. 


SPECIAL COMMISSIONER. 


A special commissioner is a particular 
person appointed by competent authority to 
perform a particular act. McRaven v. Me- 
Guire, 17 Miss. (9 Smedes & M.) 34, 53. 


SPECIAL CONTRACT. 


Contracts are divided into contracts of 
specialty and parol or simple contracts. 
Contracts of spectalty are all contracts un- 
der sen]. All other contracts are parol or 
simple contracts. Ludwig v. Bungart, 56 N. 
Y. Supp. 51, 53, 26 Misc. Rep. 247. 


A special contract is one of peculiar 
terms and provisions. An express contract, 
which is defined to be one whose terms are 
stated in parol or writing, may or may not 
be special; but a special contract is always 
express, and not implied, as an implied con- 
tract is entirely a matter of inference or de- 
duction. Pence v. Beckman, 39 N. E. 169, 
170, 11 Ind. App. 263, 54 Am. St. Rep. 505. 


A contract is special only as it alters 
general terms and conditions, so that special 
contract rates and schedule rates by a car- 
rier, or rates determinable by definite and 
published rules, cannot be reconciled one 
with the other, and any contract of shipment 
providing that, in consideration of reduced What constitutes special damage, and 
rates, the valuation of the property shipped | What is meant by “special damage” has been 
should not exceed $5 per 100 pounds, and the , the subject of much adjudication. It is said: 
carrier's liability should not exceed that | Special damages are such as the law will 
amount, is for a special rate, and within In- | not infer from the nature of the words them- 
terstate Commerce Act, § 2, providing that selves.” And again: “The plaintiff must 
any common carrier, who by any special rate Show that his character has suffered from 
collects or receives from any person a greater defendant's false assertions, and he can 
or less compensation for any service rendered | only show this by giving evidence of some 
than it charges or receives from any other | special damage.” Newell, Defam. p. 849. 
person for doing a like and contemporaneous | “Loss of customers is special damage, and 
service in the transportation of a like kind of | must be specifically alleged, and the custom- 
traffic, under substantially similar conditions, | ers’ names stated. An indefinite loss of busi- 
shall be deemed guilty of unjust discrimina- | ness is considered general damages, and can 
tion. Ward v. Missouri Pac. Ry. Co., 58 S. only be proved where the words are spoken 
W. 28, 80, 158 Mo. 226. of the plaintiff in the way of his trade, and 
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SPECIAL DAMAGE 


then are actionable in themselves.” Id. p. 
868, § 43: Id. p. 634, § 49; Odger, Sland. & L. 
*302, *303. As to pleadings it is held: “When 
a publication is not libelous per se, special 
damages must be alleged and proven, in or- 
der to sustain the action.” Fry v. McCord, 
33 S. W. 568, 571, 95 Tenn. (11 Pickle) 678. 


The term “special damages,“ when ap- 
plied to damages for the breach of a contract, 
means such damages, in addition to general 
damages, as are an equivalent for such loss 
or detriment occasioned by the breach of the 
contract and proximately caused thereby, or 
which, in the ordinary course of things, 
would be likely to result therefrom. It is 
awarded upon the theory that the parties, 
who contracted with a full knowledge of the 
facts, circumstances, and objects of the 
agreement, may well be supposed to have had 
in contemplation all the proximate and nat- 
ural results flowing from its breach. Wal- 
lace v. Ah Sam, 12 Pac. 46, 48, 71 Cal. 197, 
60 Am. Rep. 534. 


The phrase “allegation of special dam- 
ages, in the rule that an action for the 
breach of a promise of marriage does not sur- 
vive against the administrator of the prom- 
isor without an allegation of special dam- 
ages, undoubtedly found its way into the 
books because of extreme caution on the part 
of the learned judges who were called upon 
to decide a case arising for the first time. 
The language referred to was meant to indi- 
cate no more than this: that the court did 
not mean to say that the defendant in an 
action for breach of promise to marry might 
not have acquired from the plaintiff some 
valuable addition to his property, which, ex 
æquo et bono, his executor was not entitled 
to hold as against the true owner of it, though 
it went lawfully and with the owner’s con- 
sent into the testator’s hands. Chase v. 
Fitz, 132 Mass. 359, 364. , 


“Special damages,” recoverable in an ac- 
tion against a bank for failure to pay a draft, 
are such as by competent eyide:fce are di- 
rectly traceable to the bank’s-failure to dis- 
charge its duties. Banki of Commerce v. 
Goos, 58 N. W. 84, 87, 39 Neb. 437, 23 L. R. 
A. 190. ` 


Any direct damages peculiar to a lot own- 
er are special, within the meaning of Gen. 
St. § 2103, authorizing an action to recover 
special damages caused by a change of grade. 
McGar v. Borough of Bristol, 42 Atl. 1000, 
1001, 71 Conn. 652. 


The term “special damage,” as descrip- 
tive of the injury caused to the property of a 
joint landowner by the alteration of a high- 
way as a public improvement, must include 
every element of any damage that can be ap- 
praised for such alteration. Platt v. Town of 
Milford, 34 Atl. 82, 83, 66 Conn. 320. 


Where the other residents of a street 
suffer equally in kind with an abutting lot 
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owner by reason of an obstruction of the 
street, no special damage results to him from 
such public nuisance. Hogan v. Central Pac. 
Ry. Co., 11 Pac. 876, 877, 71 Cal. 83. 


Exemplary damages distinguished. 
See “Exemplary Damages.” 


General damages distinguished. 
See “General Damages.” 


Libel or slander. 


Special damages are those damages 
which are the natural consequence of the 
words spoken, and not such as are occasional] 
and accidental. Shafer v. Ahalt, 48 Md. 171, 
174, 30 Am. Rep. 456. 


Special damages are such as really took 
place, and are not implied by law. and are 
either superadded to general damages arising 
from an act injurious in itself, as where 
some particular loss arises from the uttering 
of slanderous words actionable in them- 
selves, or are such as arise from an act in- 
different and not actionable in itself, but 
injurious only in its consequences, as where 
words become actionable only by reason of 
special damages in suing. Special damages 
are the natural, but not the necessary, conse- 
quences of a wrongful act. Atchison, T. & S. 
F. R. Co. v. Rice, 14 Pac. 229, 234, 36 Kan. 
593. 


“Special damages” is the term used to 
designate damages consisting of particular 
items of damage, which must be particularly 
and precisely pleaded. An allegation, in a 
complaint for libel based on a publication 
that plaintiff had consumption, that by rea- 
son thereof his friends avoid him, and that 
he is unable to secure the position he for- 
merly had, and that the young lady with 
whom he kept company avoids him, and that 
all the ladies upon whom the plaintiff called 
avoid him, and that it has caused him to be 
shunned by his associates, is only an alle- 
gation of general damages. It sets out no 
particular item of damage; that is, no loss 
of a particular employment, customer, con- 
tract, bargain, etc. Such damage has to 
be particularly alleged, giving names, dates, 
and particulars. Rade v. Press Pub. Co., 75 
N. T. Supp. 298, 299, 37 Misc. Rep. 254. 


SPECIAL DEMURRER. 


A special demurrer is one which points 
out the particular defects or objections. Dar- 
cey v. Lake, 46 Miss. 109, 117; Christmas v. 
Russell, 72 U. S. (5 Wall.) 290, 303, 18 L. Ed, 
475. 


“Special demurrers, as known to the for- 
mer practice, have no place in our present 
system of pleading. The Code authorizes a 
demurrer for specific causes, and no pleading 
is demurrable unless it is subject to one or 
more of the objections specified in the sec- 


SPECIAL DEMURRER 


Hon defining the grounds of demurrer.” 
Code Civ. Proc. § 488; Bottom v. Chamber- 
lain, 47 N. Y. Supp. 733, 734, 21 Misc. Rep. 
556 (citing Marie v. Garrison, 83 N. Y. 14). 


A special demurrer is usually interposed 
to test the sufficiency of the bill in point of 
form, and it is necessary that the particular 
objection to the bill and the defects therein 
shall be pointed out in the demurrer. Shaw 
v. Chase, 77 Mich. 436, 439, 43 N. W. 883. 


A special demurrer goes merely to the 
structure of the pleading, and not to the sub- 
stance, and it must distinctly and particu- 
larly specify wherein the defect lies. Indeed, 
St. 27 Eliz. and St. 4 & 5 Anne oblige the 
party demurring to lay, as it were, his very 
finger on the very point; otherwise, the de- 
murrer may not be noticed. Martin v. Bar- 
tow Iron Works (U. S.) 16 Fed. Cas. 888, 889. 


A general demurrer may be an issuable 
plea, yet a special demurrer is not, at least 
if it does not go to the merits of the case. 
Welsh v. Blackwell, 14 N. J. Law (2 J. 8. 
Green) 344, 346. 


SPECIAL DEPOSIT. 


A special deposit is where the whole con- 
tract is that the thing shall be safely kept 
and the identical thing returned to the de- 
positor. Koetting v. State, 60 N. W. 822, 
823, 88 Wis. 502. 


A special] deposit is one in which the de- 
positor is entitled to the return of the identi- 
cal thing deposited and the title remains in 
the depositor. Bank of Blackwell v. Dean, 
60 Pac, 226, 9 Okl. 626. 


A special deposit is created where the 
money is left for safekeeping and return of 
the identical thing to the depositor. Officer 
v. Officer, 94 N. W. 947, 948, 120 Iowa, 389, 
98 Am. St. Rep. 365. 


A special deposit of money in a bank is 
where money is intrusted to the bank, not to 
be used, but to be kept safely and sufficiently 
returned. Catlin v. Savings Bank, 7 Conn. 
487, 492. 


A special deposit in a bank is where one 
deposits specific goods, moneys, or valuables, 
which are to be kept and returned in kind 
when called for. Buffin v. Com’rs of Orange 
County, 69 N. C. 498, 509. 


A special deposit of money is where the 
specific money of silver, gold, coin, or bills 
deposited are to be returned, and not an 
equivalent. The title to a special deposit 
remains, notwithstanding the deposit, in the 
depositor. Talladega Ins. Co. v. Landers, 
43 Ala. 115, 138. 


When the identical money or other thing 
deposited is to be restored, or is given to a 
bank for some specified or particular purpose, 
as to pay a certain note or other indebted- 
ness, or to act as agent for the collection of 
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bills or notes deposited for collection, such 
collections to be remitted, such deposits are 
special or specific, and the property in the 
deposit remains in the depositor; the bank 
in such case becoming bailee, trustee, or 
agent for the depositor. Collins v. State, 15 
South. 214, 217, 33 Fla. 429. 


A “special deposit” is where the specific 
money, the very silver or gold coins or bills 
deposited, is to be restored, and not an equiv- 
alent. Keene v. Collier, 58 Ky. (1 Mete.) 
415, 417. 


A special deposit is the placing of some- 
thing in the charge or custody of the bank, 
of which specific things restitution must be 
made. A special deposit does not enter the 
general funds of the bank and form a part 
of its disposable capital. It is to be kept by 
itself and to be specifically returned. Hence 
it follows that a bank cannot base any in- 
crease of its issues or discounts on such un- 
available deposits. They are in no sense at 
its disposal, and it can in no manner (unless 
there be a special, extraordinary, and pe- 
culiar arrangement) reap any advantage or 
profit, direct or indirect, from the simple 
custody of them. They are not part of its 
money. State v. Carson City Sav. Bank, 30 
Pac. 703, 704, 17 Nev. 146. 


“Deposits made with bankers are either 
general or special. In the case of a special 
deposit, the bank merely assumes the charge 
or custody of property, without authority to 
use it, and the depositor is entitled to re- 
ceive back the identical money or thing de- 
posited. In such case the right of property 
remains in the depositor, and, if the deposit 
is of money, the bank may not mingle it with 
its own funds. The relation created is that 
of bailor and bailee, and not of debtor and 
creditor.” Alston v. State, 9 South. 732, 92 
Ala. 124, 13 L. R. A. 659. 


Upon a special deposit a bank is merely 
a bailee, and is bound according to the terms 
of such special deposit. The addition of the 
word “clerk” to the name of a general de- 
positor does not make the deposit a special 
one, nor change the liability of the bank. 
McLain v. Wallace, 5 N. E. 911, 912, 108 Ind. 


562. 


In the absence of any evidence of the 
character of the business in which the de- 
positary was engaged, or other extrinsic 
facts aiding in the construction of the writ- 
ing, an instrument reading, Deposited with 
me for safe-keeping by W., $805, in gold, 
which I am to return whenever called for,” 
signed by the depositary, was held to show a 
special, and not general, deposit. It ex- 
pressed a deposit of a certain sum in gold, 
and that the purpose is for safe-keeping, and 
that it is to be returned whenever called for. 
The promise is unconditional to return it 
whenever called for. There is no contin- 
gency provided by the contract in which obe 
dience to this promise can be excused. 


SPECIAL DEPOSIT 


Wright v. Paine, 62 Ala. 340, 348, 84 Am. 
Rep. 24. 


The phrase “special deposits,” as used in 
Rev. St. § 5228 [U. S. Comp. St. 1901, p. 8506], 
declaring that after the failure of a national 
bank to pay its circulating notes, ete., it shall 
not be lawful for the association to pay out 
any of its notes, discount any notes or bills, 
or otherwise prosecute the business of bank- 
ing, “except to receive and safely keep mon- 
eys belonging to it and to deliver special de- 
posits,” embraces the public securities of the 
United States. First Nat. Bank v. Graham, 
100 U. 8. 699, 703, 25 L. Ed. 750. 


The term “special deposits” includes 
money, securities, and other valuables deliv- 
ered to banks to be specially kept and rede- 
livered. It is not confined to securities held 
by banks as collateral to loans. Pattison v. 
Syracuse Nat. Bank, 80 N. T. 82, 90, 36 Am. 
Rep. 582. 


A special deposit is the placing of some- 
thing in the charge or custody of a bank, of 
which specific thing restitution must be 
made. A special deposit does not enter the 
general funds of the bank and form a part 
of its disposable capital. It is to be kept by 
itself and to be specifically returned. State 
v. Carson City Sav. Bank, 17 Nev. 146, 151, 
30 Pac. 703. 


If, before the maturity of paper held by 
a bank against a depositor, an arrangement 
is made by which the bank agrees to hold 
the deposit for a specific purpose and not to 
charge the note against it, the bank may be 
regarded as a trustee, and the deposit spe- 
cial; and in such a case, in the absence of 
fraud or collusion, an indorser upon such pa- 
per has no right to require the application of 
the deposit toward the payment of the paper 
upon its maturity. Nat. Bank of Fishkill v. 
Speight, 47 N. Y. 668. 


All deposits made with bankers may be 
divided into two classes: Those in which the 
bank becomes bailee of the depositor, the ti- 
tle to the note deposited remaining with the 
latter; and that other kind, the deposit of 
money peculiar to banking business, in 
which the depositor for his own convenience 
parts with the title to his money and loans 
it to the banker, and the latter, in consider- 
ation of the loan of the money and the right 
to use it for his own profit, refunds the same 
amount, or any part thereof, on demand. 
Marine Bank v. Fulton County Bank, 69 U. 
S. (2 Wall.) 252, 256, 17 L. Ed. 785. 


General deposit distinguished. 


There is a wide difference between a 
“special deposit” and “general deposit,” as 
those terms are understood, not only by 
bankers, but by the public, who are transact- 
ing business daily with banks. Thus, where 
money of any description is deposited in a 
bank, and the identical gold, silver, or bank 
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bills which were deposited are to be return- 
ed to the depositor, and not the equivalent, 
the deposit will be special; while a general 
deposit is one which is not to be returned to 
the depositor in kind. Mutual Acc. Ass’n of 
the Northwest v. Jacobs, 31 N. Ð. 414, 416, 
141 III. 261, 16 L. R. A. 516, 33 Am. St. Rep. 
802 (citing And. Law Dict. 844). 


The same deposit cannot be both gener- 
al and special. The distinction between a 
general and a special deposit is manifest and 
material. A special deposit in a bank is. 
where the whole contract is that the thing 
shall be safely kept and the identical thing 
returned to the depositor. When the deposit 
is a general one, the bank has a right to min- 
gle the money deposited with its own and 
treat it as a debt due the depositor. Conse- 
quently proof that an officer of the bank re- 
ceived money as a general deposit, knowing 
the bank to be insolvent, will not sustain a 
charge that he received it “on deposit for 
safe-keeping.” Koetting v. State, 60 N. W. 
822, 823, 88 Wis. 502. 


SPECIAL DEPUTY. 


A “special deputy” is not an officer in 
the proper sense of that word. State v. Tol- 
and, 15 S. E. 599, 600, 36 S. O. 515. 


SPECIAL ELECTION. 
See, also, “General Election.” 


A “special election” is an election held to 
supply a vacancy in office occurring before 
the expiration of the full term for which the 
incumbent was elected. Kenfield v. Irwin, 
52 Cal. 164, 165. 


„Special elections” are such as are held 
to supply vacancies in any offices, and are 
held at such times ag may be designated by 
the proper board or officer. Pol. Code Cal. 
1903, § 1043. 


The term “special election,” as used in 
the chapter relating to elections, shall apply 
to any election held for any purpose author- 
ized or required by law, not within the defi- 
nition of a general election or a city election. 
Code Iowa 1897, § 1089. 


Speclal elections are such as are held to 
supply vacancies in any office, whether the 
same be filled by the vote of the qualified 
electors of the state, or any district, county, 
or township, and may be held at such times 
as may be designated by the proper ofticer. 
Ballinger’s Ann. Codes & St. Wash. 1897, $ 
1333. 


SPECIAL ENTRY. 


See, also, “Enter—Entry (On Public 


Lands).” 


A “special entry” is nothing more than 
an entry which truly describes the objects 


SPECIAL ENTRY 


for which it calls. Simms’ Lessee v. Dick- 
son, 3 Tenn. (Cooke) 137, 138. 


Entry may be either vague or special. 
The first is so entirely defective in its de- 
scription of locality as to furnish no ration- 
al ground of belief that one place more than 
another was intended. A special entry pos- 
sesses properties reverse to those that are 
vague. It has some call, which according to 
the decisions of the courts is ascertain- 
able by reasonable inquiry and examination. 
Philip's Lessee v. Robertson, 2 Tenn. (2 
Overt.) 399, 415. 


An entry is special if the calls be such 
as will make the place entered to be known 
as the land entered when the objects called 
for are seen, and if, furthermore, by its di- 
rection those who have been at the spot an- 
tecedently to the date of the entry are ena- 
bled by the description to go to the place, 
especially if the entry on its face point out 
who these persons are, so that inquiry can 
be made of them. This definition excludes 
the necessity for universal or general knowl- 
edge of the objects called for throughout the 
world, or the state or district or county or 
neighborhood of the place; for, if no such 
knowledge exists, the entry may be good, if 
the objects called for in it be known to a 
party of men who have been there, either 
before the entry, when the whole country 
was a wilderness, or to the greater part of 
them, or to the survivors of them. Rogers 
v. Burton, 7 Tenn. (Peck) 108, 116. 


An entry is special, if it be certain to a 
common intent, in which case it should con- 
tain a reference to some place, natura! mark, 
or thing from which, either singly or togeth- 
er, the land could be ascertained with rea- 
sonable industry by those acquainted in its 
neighborhood. Barnes v. Sellars, 34 Tenn. (2 
Sneed) 33, 35. 


SPECIAL EXECUTION. 


The copy of a judgment, with direction 
to the sheriff indorsed thereon to execute it, 
can properly be termed a “special execution.” 
Crombie v. Little, 50 N. W. 823, 825, 47 Minn. 
581. 


* 


SPECIAL FINDING. 


The “special finding,” which the court is 
required to make in causes tried to the court, 
is not a mere report of the evidence, but a 
statement of the ultimate facts on which the 
law of the case must determine the acts of 
the parties; a finding of the propositions of 
fact which the evidence establishes, and not 
the evidence on which those ultimate facts 
are supposed to rest. Rhodes v. United 
States Nat. Bank (U. S.) 66 Fed. 512, 514, 13 
C. C. A. 612, 34 L. R. A. 742; Searcy Coun- 
ty v. Thompson (U. 8.) 66 Fed. 92, 94, 13 C. 
C. A. 349, 
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The “special findings” on which the tri- 
al court based its conclusions are not a part 
of the judgment entry, and it is not neces- 
sary that they be incorporated therein; and 
where the court found such facts, but the 
judgment merely recited a general finding in 
favor of plaintiff, such finding was sufficient 
to support the judgment, without incorporat- 
ing the special finding in the judgment entry. 
Springfield Fire & Marine Ins. Co. v. Hamby, 
65 Ark. 14, 20, 45 S. W. 472. 


SPECIAL FRANCHISE. 


When a right. of way over a public street 
is granted to a street railroad company, with 
leave to construct and operate a street rail- 
road thereon, the privilege is known as a 
“special franchise,” or the right to do some- 
thing in the public highway which, except 
for the grant, would be a trespass. People 
v. State Board of Tax Com’rs, 67 N. E. 69, 
72, 174 N. Y. 417. 


The term “special franchise,” as applied 
to railroads, is defined by Laws 1899, c. 712, 
§ 1, “as the franchise, right, or permission to 
construct, maintain, or operate the same in. 
under, above, on, or through streets, highb- 
ways, or public places.” A special franchise 
thus derives its character from the nature 
of the grant, to wit, the right to occupy the 
public ways. This right does not lose its 
character as a special franchise because it 
emanates directly from the state rather than 
indirectly through its political subdivisions, 
nor because it comes into being with the cre 
ation of a corporation rather than by subse- 
quent action of the Legislature or its duly 
authorized municipal agents. The right of a 
domestic railroad corporation to use a highb- 
way crossing is a special franchise, subject 
to taxation under Laws 1899, c. 712, as 
amended by Laws 1900, c. 254, authorizing a 
taxation of special franchise. New York, L. 
& W. Ry. Co. v. Roll, 66 N. Y. Supp. 748, 749. 
32 Misc. Rep. 321. 


SPECIAL GUARANTY. 


A “special guaranty” is a security only 
for the particular person to whom it runs. 
Everson v. Gere (N. Y.) 40 Hun, 248, 250. 


A special guaranty differs from a gen- 
eral guaranty, in that some of the terms 
thereof are fixed by the parties. The term 
applies to a guaranty under seal indorsed on 
a judgment note, in which the guarantor 
guaranties the payment of the note and all 
moneys due and to become due thereon, if 
the same cannot be recovered out of certain 
property. Ritchie v. Walter, 31 Atl 334, 335, 
166 Pa. 604. 


The distinction between general and spe- 
cial guaranties is clearly pointed out in the 
case of Evansville Nat. Bank v. Kaufmann, 
93 N. Y. 273, 45 Am. Rep. 204, In the case 


SPECIAL GUARDIAN 


of a special guaranty,” the court said, “the 
liberty of accepting its terms is confined to 
the persons to whom it is addressed, and no 
cause of action can arise thereon except by 
their action in complying with its conditions. 
Such a guaranty contemplates a trust in the 
person of the promisee, and from its very 
nature it is not assignable until a right of 
action has arisen thereon, which may, like 
any other cause of action arising upon con- 
tract, be then assigned.” A guaranty of the 
debt of another, which provided that the 
guarantee was to collect the life insurance 
of the principal and discharge the guarantor 
in case of the death of the principal, is a 
“special guaranty,” as it imposes a special 
trust in the guarantee. Brumm v. Gilbert, 
64 N. T. Supp. 144, 146, 50 App. Div. 430. 


SPECIAL GUARDIAN. 


A general guardian is a guardian of the 
person or of all the property of the ward 
within the state, or both. Every other is a 
special guardian. Rev. St. Okl. 1903, §§ 3811, 
3812; Rev. Codes N. D. 1899, §§ 2810, 2811; 
Civ. Code S. D. 1903, §§ 142, 143; Rev. St. 
Utah 1898, § 3983; Civ. Code Cal. 1903, § 240. 


SPECIAL IMPROVEMENTS. 


The words “special improvements,” in a 
city ordinance providing for the construction 
of the same, do not of themselves import 
that the owners of abutting lots shall bear 
the whole expense thereof. City of Green- 
ville v. Harvie, 31 South. 425, 79 Miss. 754. 


SPECIAL INDORSEMENT. 


If one or more persons indorse the note 
of another, it transfers the note thereby 
indorsed, either in blank, which makes it 
payable to bearer, or, when it specifies the 
name or names of indorsee or indorsees, as 
the case may be, it is what is called a spe- 
cial indorsement,” and the indorser or in- 
dorsers, as the case may be, are entitled to 
all the rights of the law merchant applying 
to bills of exchange, one of which is notice of 
dishonor. Carolina Sav. Bank v. Florence 
Tobacco Co., 23 S. E. 139, 141, 45 S. C. 373. 


An indorsement is said to be “special,” 
or full,“ when it designates the indorsee by 
name or otherwise. Malone v. Garver (Neb.) 
92 N. W. 726, 727. 


A “special indorsement” is one which 
specifies the indorsee, and may by express 
words to that purpose, but not otherwise, be 
so made as to render the instrument not ne- 
gotiable. Crocker- Woolworth Nat. Bank v. 
Nevada Bank, 73 Pac. 456, 462, 139 Cal. 564, 
68 L. R. A. 245, 96 Am. St. Rep. 169. 


A special indorsement specifies the in- 
dorsee. Rev. Codes N. D. 1899, § 4873; Civ. 
Code S. D. 1903, 3 2188; Rev. St. Okl. 1903, 
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$ 3612; Civ. Code Cal. 1903, § 3113; Civ. 
Code Idaho 1901, § 2875; Rev. St. Wyo. 1899, 
§ 2347; Civ. Code Mont. 1895, § 4025. 


A special indorsement specifies the per- 
son to whom or to whose order the instru- 
ment is to be payable; and the indorsement 
of such indorsee is necessary to the further 
negotiation of the instrument. Rev. Codes 
N. D. 1899, § 1044 (citing Neg. Inst. Law, § 
34); Bates’ Ann. St. Obio 1904, § 3172f. 


SPECIAL INJUNCTION. 


A special injunction is one of the highest 
and most delicate powers which can be ex- 
ercised by a judicial tribunal. When mani- 
festly indispensable, it should be employed 
without hesitation or timidity. Passenger 
Ry. v. Easton, 7 Pa. Co. Ct. R. 569, 572. 


A special injunction is a right granted 
on special grounds arising out of the cir- 
cumstances of the case. Aldrich v. Kirk- 
land (S. C.) 6 Rich. Law, 334, 340. 


SPECIAL INSURANCE. 


“Special insurance,” in maritime insur- 
ance, is where, in addition to the implied 
perils, further perils are expressed in the 
policy, and they may either be specified or 
the insurance may be against all perils. Van- 
denheuvel v. United Ins. Co. (N. T.) 2 Johns. 
Cas. 127, 148, 1 Am. Dec. 180. 


SPECIAL ISSUE. 


A special issue consists of a direct de- 
nial of some material and traversable allega- 
tion, and never advances new matter, and 
concludes to the country. Kimball v. Bos- 
ton, C. & M. R. Co., 55 Vt. 95. A plea can- 
not be good as a special issue, where it al- 
leges matter of evidence merely and con- 
cludes with a verification. Boyden v. Fitch- 
burg R. Co., 39 Atl. 771, 772, 70 Vt. 125. 


SPECIAL LAW. 


See, also, Local Law.” 


A statute which relates to persons or 
things as a class is a general law, while a 
statute which relates to particular persons or 
things as a class is a special one. Ewing v. 
Hoblitzelle, 85 Mo. 64, 78; Schmalz v. Wooley, 
39 Atl. 539, 542, 56 N. J. Eq. 649; In re New 
York Elevated R. Co. (N. Y.) 3 Abb. N. C. 401, 
417, 422; Gay v. Thomas, 46 Pac. 578. 586, 5 
Okl. 1; Clark v. Finley, 54 S. W. 343, 345, 93 
Tex. 171; Hamman v. Central Coal & Coke 
Co., 56 S. W. 1091, 1092, 156 Mo. 232; State 
ex rel. Harris v. Herrmann, 75 Mo. 340, 346; 
Lynch v. Murphy, 119 Mo. 163, 24 S. W. 774; 
Sawyer v. Dooley, 32 Pac. 437, 440, 21 Nev. 
390; Herbert v. Baltimore County Com’rs, 55 
Atl. 376, 379, 97 Md. 639, 
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Special laws are those made for individ- 
ual cases, or for less than a class requiring 
laws to its peculiar conditions and circum- 
stances. Vermont Loan & Trust Co. v. 
Whithed, 49 N. W. 318, 320, 2 N. D. 82; 
Guthrie Daily Leader v. Cameron, 41 Pac. 
635, 639, 3 Okl. 677; Maxwell v. Tillamook 
County, 26 Pac. 803, 805, 20 Or. 495 (quoting 
Healey v. Dudley [N. Y.] 5 Lans. 115; Suth. 
St. Const. § 127); Groves v. Grant County 
Court, 26 S. E. 460, 463, 42 W. Va. 587 (citing 
1 Bl. Comm. 186). ö 


A special statute is one operating upon 
one or a portion of a class, instead of upon 
all of a class. State v. Irwin, 5 Nev. 111, 
120. 


“Local or special legislation,“ according 
to the well-known meaning of the words, ap- 
plies exclusively to special or particular pla- 
ces, or special and particular persons, and is 
distinguished from a statute intended to be 
general in its operation and that relating to 
classes of persons or subjects. Stone v. Wil- 
son (Ky.) 89 S. W. 49, 50. 


“Special acts” are statutes applying to 
particular places or districts. A corporation 
organized under a charter passed for no oth- 
er purpose than its creation is organized un- 
der a special act. Sargent v. Union School 
Dist., 2 Atl. 641, 642, 63 N. H. 528. 


„Private or special statutes,” says Sedg- 
wick in his work on Statutory and Constitu- 
tional Law, “relate to certain individuals or 
particular classes of men.” In Smith on 
Constitutional Construction it is said: The 
distinction between public and private stat- 
utes is this: A general or public act is a 
universal rule that regards the whole com- 
munity, but special or private acts are rather 
exceptions than rules, being those which op- 
erate upon private persons and private con- 
cerns.” Page 917, § 802. People v. Wright, 
70 III. 388, 398. 


A special act is one which only operates 
on particular persons and private concerns. 
Town of McGregor v. Boylies, 19 Iowa, 43, 46 
(citing Bl. Comm.). 


In Earle v. Board of Education of San 
Francisco, 55 Cal. 489, it is said by Myrick, 
J.: A special law is one referring to a se- 
lected class, as well as to a particular ob- 
ject. This act refers to a selected class, viz., 
teachers in cities of 100,000 inhabitants.” 
No absolute, inflexible rule has ever been 
formulated, and probably never will be, by 
which to deterinine what departure from uni- 
formity is permissible, and what will be fa- 
tal. The courts must determine each case 
as it arises. Bruch v. Colombet, 38 Pac. 45, 
46, 104 Cal. 347. 


If a thorough and comprehensive and ex- 
act definition of the term “special law,” as 
used in the Constitution, were required, it 
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would be found, perhaps, that there were 
some differences of opinion to be recon- 
ciled; but, whenever the question has been 
presented in this or any other court, it has 
always been agreed that a law which applies 
only to an individual, or a number of indi- 
viduals, selected out of the class to which 
they belong, is a special, and not a general, 
law. State v. Irwin, 5 Nev. 111, 120, 121; 
Youngs v. Hall, 9 Nev. 217; Ex parte Spin- 
ney, 10 Nev. 319. The accepted definition of 
a special law is that it is one which affects 
only individuals, and not a class; one which 
imposes special burdens or confers peculiar 
privileges upon one or more persons in no 
wise distinguished from others of the same 
category. State v. California Min. Co., 15 
Nev. 234, 249. 


A special act is one which operates mere- 
ly on one particular thing, or on a particular 
class of things, existing at the time of its 
passage. An act which excludes from the 
scope and operation of its provisions all pri- 
vate corporations, all public corporations ex- 
cept cities, all cities of the first class, all 
cities of the third class, all cities of the sec- 
ond class except such as have a population of 
6,000 and over, all cities not obtaining the 
benefit of the act within 58 days after its 
passage, all cities not giving notice under the 
act within 14 days after its passage or with- 
in 10 days after its taking effect, and exclud- 
ing all corporations of the state except three 
cities, and giving to those three citics only 
14 days after its passage within which to 
commence action under it, and only 58 days 
after its passage within which to complete 
such action, and at the expiration of which 
time the law ceases to have operation, and 
becomes ineffectual and defunct, is a “spe 
cial act.“ City of Topeka v. Gillett, 4 Pac. 
800, 803, 32 Kan. 431. 


A special act relates to a part, and not 
to the whole, as mortgages in one county, and 
not all mortgages; and whether it is also con- 
sidered a public or private one is altogether 
immaterial and irrelevant. Under the Con- 
stitution of Oregon all statutes are publie 
ones, unless otherwise declared in the body 
of the act. Article 9, § 27. An act may be 
both public and special or local, and the 
presence of one of these qualities in no wise 
implies or excludes the other. An act can- 
not be both public and private, but it can 
be either and be special. Dundee Mortgage 
& Trust Inv. Co. v. School Dist. No. 1 (U. S.) 
21 Fed. 151, 158. 


As determined by effect, not form. 


Whether or not an act of the Legislature 
is special or general, within a constitutional 
provision, is not to be determined by the 
form of the act, but by what in the ordinary 
course of things must necessarily be its oper- 
ation and effect. If this operation and effect 
must necessarily be special, the act is spe- 
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cial, whatever may be its form; but if, on, tled for this state that a law will only be de- 
the other hand, the act has room within its | clared void upon this ground when it makes 
terms to operate on all of a class, present arbitrary and unnatural distinctions between 
and prospcctive, and not merely on one par- | the objects to which it is intended to apply 
ticular thing, or on a particular class of and others of the same kind in substantially 
things, existing at the time of its passage, the same situation; but if the classification 
the act is general. City of Topeka v. Gil-| be one already existing, or founded on legiti- 
lett, 4 Pac. 800, 803, 32 Kan. 431; State v. mate differences in situation, population, or 
Hunter, 17 Pac. 177, 184, 38 Kan. 578. recognized conditions, the legislation will be 

valid as to those objects within its purview. 


A special or local act applies only to a Stat al N 1 
limited part of the state. It touches but a oe v. Walker, 86 N. W. 104, 105, 83 Minn. 


portion of its territory, a part of its people, 

or a fraction of the property of its citizens. A law which should provide for one case 
A law may be general, however, and have only in a proper case should be held to be 
but a local application, and it is none the general law. It is not required that all gen- 
less general and uniform because it may ap-| eral laws shall be equally general. A law 
ply to a designated class, if it operates equal- | legislating for a class is a general law, when 
ly upon all the subjects within the class for | it is for a class “requiring legislation pecul- 
which the rule is adopted. In determining lar to itself in the matter covered by the 
whether a law is general or special, the court law.“ A law relating to particular persons 
will look to its substance and necessary oper- or things as a class is said to be general, 
ation, as well as its form and phraseology. | while a law relating to particular persons or 
Ladd v. Holmes, 66 Pac. 714, 716, 40 Or. things of a class is deemed special and pri- 
167, 91 Am. St. Rep. 457. vate. Whether such laws are to be deemed 
general laws or special depends very much 
upon whether the classification is appropri- 
ate. Certain rules by which the propriety 
of the classification may be tested have been 
stated by courts, and have become well es- 
tablished. These rules are applied by the 
decisions with varying strictness. The main 
difficulty is in the application of the rules. 
One rule is: All classification must be based 
upon substantial distinctions, which make 
one class really different from another. 
Johnson v. City of Milwaukee. 60 N. W. 270, 
271, 88 Wis. 383. 


All law is special in a constitutional 
sense, when by force of an inherent limita- 
tion it arbitrarily separates some persons, 
places, or things from others, upon which, 
but for such limitation, it would operate. 
The test of a special law is the appropriate- 
ness of its provisions to the objects that it 
excludes. It is not, therefore, what a law 
includes that makes it special, but what it 
excludes. Budd v. Hancock, 48 Atl. 1023, 
1024, 66 N. J. Law, 133. 


A law is special or local, as contradis- 
tinguished from general, which embraces less 
than the entire class of persons or places to 
whose condition such legislation would be 
necessary or appropriate, having regard to 
the purpose for which the legislation was de- 
signed. A law which so particularizes, and 
by such means is restricted in its operation 
to persons or places which do not comprise 
all the objects which naturally belong to the 
class, is special or local. Attorney General 
v. Borough of Somers Point, 18 Atl. 694, 52 
N. J. Law (23 Vroom) 32, 6 L. R. A. 57. 


As law not judicially noticed. 


Const. art. 4, § 22, provides a special act 
shall not be passed for the punishment of 
crimes and misdemeanors and regulating the 
practice in courts of justice. A special act, 
within the meaning of this provision, is such 
an act as at common law the courts would 
not bave taken notice of, unless specially 
pleaded and proved as any other fact; so 
that Liquor Law March 5, 1859, § 14, confer- 
ring jurisdiction of cases prosecuted for the 
violation of the act upon both the common 
pleas and circuit courts, is not special legis- 
lation, within the prohibition of the Constitu- 
tion. Hingle v. State, 24 Ind. 28, 34. 


The definition of “special statute,” as 
given in Hingle v. State, 24 Ind. 28, as “such 
as at common law the courts would not no- 
tice, unless it were pleaded and proved, like 
any other fact,” approved. Toledo, L. & B. 
Ry. Co. v. Nordyke, 27 Ind. 95. 


As depen on reasonableness of 
classification. 

Local or special laws are all those that 
rest on a false or deficient classification. 
Their vice is that they do not embrace all 
the class that they naturally embrace. They 
create preference and establish inequality. 
They apply to persons, things, and places pos- 
sessed of certain qualities or situations, and 
exclude from their effect other persons, 
things, or places which are not dissimilar in 
this respect. Trenton Iron Oo. v. Yard, 42 
N. J. Law (13 Vroom) 357, 363. 


Legislation limited in its relation to par- 
ticular subdivisions of the state, to be valid, 
must rest on some characteristic or peculiar- 
ity plainly distinguishing the places included 
from those excluded. This rule is formu- 
lated thus: The rule has been definitely set- 


Local law synonymous. 


Worcester defines “local” as pertaining, 
confined, or limited to a place; as local cus- 
toms. Webster defines loca!“ as pertaining 
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to a place or limited portion of space, and a; although purporting to be a general law ap- 
special statute as a private act of the Legis- plicable to all counties having a certain popu- 
lature, such as affects a private person or in- lation, there being but one county in the state 
dividual. The two words, “local” and spe- of such population, is a local or special law, 
cial,” are frequentiy used as convertible! within the meaning of the provision of the 
terms. Indeed Worcester gives “special” as Constitution “that the General Assembly 
one of the synonyms of local,“ and “special” | shall not pass local or special laws” in cer- 
as derived from the Latin word “specialis,” | tain enumerated cases. Giving to the words 
which means individual, not general. These “local or special laws,“ as used in the 
definitions also agree with those of eminent Constitution, their ordinary meaning as con- 
jurists and legal writers. Statutes are, they tradistinguished from general laws, the act 
say, divided into—first, public; second, pri- comes within the definition of a special or 
vate. Public statutes are further divided in- private law. Devine v. Cook County Com'rs, 
to general and local. These divisions are 84 III. 590, 594. 

wade and recognized chiefly for the conven- Sess. Laws 1901, p. 317, providing a 


fence of determining which shall be taken pao 
cognizance of by the courts, without the ne- 8 of eee * = ee 
cessity of pleading and proving them. Las- aving & population of 10, Or TOEA RE 1 © 
tro v. State, 3 Tex. App. 363, 363. selection of delegates to nominating conven- 
á tions, though applicable to but one city at 
The terms “local law” and “special law,” | the time of its enactment, extends to all cit- 
in Const. art. 3, § 57, prohibiting the passage ies as they subsequently acquire the pre- 
of special or local laws unless notice of the scribed population, and operates equally up- 
application therefor is given to the locality on all of a designated class founded upon a 
affected thereby, are synonymous, and apply reasonable and proper classitication, and 
to laws only applicable to a particular local- hence is not a local or special, but a general, 
ity. Smith v. Grayson County, 44 8. W. 921, law. Ladd v. Holmes, 66 Pac. 714, 716, 40 
922, 18 Tex. Civ. App. 153. Or. 167, 91 Am. St. Rep. 457. 


l 


Private law synonymous. A statute providing a certain mode for 
the election of justices in cities of a certain 
Within the meaning of Const. art. 4, § 23, population is not a special law. Bishop v. 


subd. 7, providing that “the legislative as- 
sembly shall not pass special or local laws City Council of Oakland, 58 Cal. 572, 574. 


in any of the following enumerated cases, The term “local or special law.“ in the 
viz., for laying, opening, or working on high-| clause of the Constitution prohibiting the 
ways,” an act creating a commission to sur- passage of such laws, except, etc., cannot in- 
vey, lay out, and construct a public road, | clude any law which results directly or in- 
and appropriating money for such construe- directly from a specific constitutional re 
tion, is not a private or special statute. The quirement. It would be a manifest absurdity 
term “special law,“ as used in the Constitu- to assume that the Constitution, when di- 
tion, has a well-known common-law meaning. | recting the Legislature to pass a certain law, 
When applied to statutes, the word “spe- at the same time requires a notification to 
cial” is a technical word, and is synonymous | the people of the locality for the purpose of 
with private,“ which was formerly the more enabling them to defeat the law. Act April 
frequent term. A spectal or private statute | 27, 1877, dividing the city of St. Louis into 
is a statute which affects only certain speci- | election districts, and providing that at ev- 
fied individuals or private concerns. It is ery general election thereafter held justices 
the opposite of a public or general law, which | of the peace shall be elected in each of them, 
applies to all persons who may happen to be when construed in connection with Const. 
so situated as to fall within the general pur-| art. 6, § 39, declaring that in each county 
view of its operation. Allan v. Hirsch, 8 Or. there shall be appointed or elected as many 
412, 415 (citing 1 Bl. Comm. 1885; Bouv. Law | justices of the peace as the public good may 
Dict.). i require, whose powers, duties, and duration 
l of office shall be prescribed by law, is not a 
Classification of municipal corpora- local or special law, within the meaning of 
tions. a 5 
the clause of the Constitution prohibiting 
Acts 1882, providing that, in all counties | the passage of such laws, unless notice of 
where the county clerks were then paid an the intention to apply therefor be published 
annual salary, the deputy clerk should re- in the locality where the matter or thing to 
ceive $2,000 per annum, payable quarterly, | be affected may be situated. State ex rel. 
is a local or special law, within the meaning | yonahan v. Walton, 69 Mo. 555, 557. 
of the Constitution of the state, prohibiting . 
the passing of local or special laws, since] Creation and definition of offenses. 


the statute is only applicable to one county. 
An act purporting to provide a day of 
ae v. Morgan, 39 N. J. Eq. (12 Stew.) 126, rest, and instead providing that certain acts, 
° if performed by certain persons, shall consti- 
A statute which by its terms can have tute a crime if done on Sunday, and shall be 
application to but one county in the state, punished, where the employé is to be pun- 
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ished, is special legislation. Ex parte West- 
erfield, 55 Cal. 550, 551, 36 Am. Rep. 47. 


A private or special statute is one that 
affects only particular individuals or things; 
hence an act making it a misdemeanor for 
the proprietor or superintendent of a public 
house, where liquors are sold, to permit 
games of cards, dice, etc., to be played on 
his premises, is not a special statute, since it 
does not refer to any particular individual, 
but to all that class of persons who permit 
games of cards, etc., in their houses, where 
spirituous or malt liquors are sold. Territory 
v. Cutinola, 14 Pac. 809, 810, 4 N. M. (Johns.) 
160. : 


Creation and regulation of public of- 
ces. 
A special law is one that is not of force 
in every county in the state. Act March 9, 
1896, providing that sheriffs shall receive 20 
cents per diem for dieting prisoners, and de- 
claring that the act shall be applicable to 
certain counties only, the population of which 
varies greatly, was a special law, within 
Const. art. 3, § 34, subd. 10, providing that 
the General Assembly shall not enact local 
or special laws concerning the amount or 
manner of compensation to be paid county 
ofticers, except that the laws may be made so 
as to grade the compensation in proportion 
to the population and necessary service re- 
quired. Dean v. Spartanburg County, 37 8. 
E. 226, 228, 59 S. C. 110. 


The term “special law,” in Const. art. 4, 
$ 54, prohibiting the passage of any local or 
special laws without publication of notice of 
intention to apply therefor, does not include 
a law which results directly from a specific 
constitutional requirement, and therefore a 
statute creating the office of reporter for the 
St. Louis Court of Appeals is neither a local 
nor a special act, as the Court of Appeals 
was created by the Constitution, which grant 
carried with it the power necessary to the 
exercise of its jurisdiction. A law creating 
an office and prescribing the duties of the 
officer, whose services are to be rendered in 
and form a part of the administration of the 
laws of the state, and affect equally all who 
come within their range, is neither local nor 
special within the meaning of the Constitu- 
tion. Nor is the source from which the ex- 
penses of the office are to be paid a test by 
which to determine whether the act creating 
the office is local or special. State ex rel. 
Barry v. Shields, 4 Mo. App. 259, 265. 


Establishment and regulation of courts. 


A statute establishing a court at M. is 
not a special act, and therefore not in viola- 
tion of the laws or the Constitution, probibit- 
ing local and special legislation, except, etc. 
Town of McGregor v. Baylies, 19 Iowa, 43, 
46. 


Under Const. art. 6, § 24, which provides 
that the General Assembly may create and 
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establish a criminal court in each county hav- 
ing a population exceeding 15,000, which 
court may have concurrent jurisdiciion with 
the district court in all criminal cases not 
capital, and article 5, § 25, prohibiting the 
General Assembly from passing local or spe- 
cial laws regulating the practice of the courts 
of justice, and article 6, § 28, declaring that 
all laws relating to courts shall be general 
and of uniform application, criminal courts 
may be created by law or special acts, but 
their organization, jurisdiction, and practice 
must be provided for by general laws of 
uniform operation throughout the state. 
Ex parte Stout, 5 Colo. 509, 513. 


Rev. St. § 2835, giving justices of the 
peace jurisdiction in actions against rail- 
roads for killing the animals therein named, 
without regard to their value, is not a special 
law, and hence in violation of Const. art. 4, 
§ 53, which provides that no special law reg- 
ulating the jurisdiction of a justice shall be 
passed. Dent v. St. Louis, L M. & S. Ry. 
Co., 83 Mo. 496, 499. 


Regulation of cities. 


An act entitled “An act relating to the 
assessment and revision of taxes in cities of 
the state,” the body of the act relating to 
the mode of appointing members of boards of 
assessment and revision in case of taxation, 
is unconstitutional as a special and local law 
regulating the internal affairs of two cities, 
as it appeared that it applied only to two cit- 
ies, and that it never could apply to any oth- 
ers. Richards v. Hammer, 42 N. J. Law (13 
Vroom) 435, 439. 


Regulation of civil remedies and pro- 
ceedings. 
In Van Reper v. Parsons, 40 N. J. Law 
(11 Vroom) 1, “special laws” are thus de- 
scribed: Interdieted special laws are those 
that rest upon a false or deficient classifica- 
tion. Their vice is that they do not embrace 
all the class to which they are naturally re- 
lated. They create preferences and establish 
inequalities. They apply to persons, things, 
or places possessed of certain qualities or sit- 
uations, and exclude from their effect other 
persons, things, or places which are not dis- 
similar in these respects.” At common law 
all special laws or actS were required to be 
pleaded and proved like any other fact. Act 
Feb. 17, 1899, providing that in actions for 
death from personal injuries it shall not be 
necessary for the plaintiff to prove the want 
of contributory negligence on his part or the 
part of the party for whose injury or death 
the action is brought, is a special act, though 
not in violation of Const. art. 4, §§ 22, 23, 
since it is general in its application. Indian- 
apolis St. Ry. Co. v. Robinson, 61 N. E. 197, 
198, 157 Ind. 232. 


The term “special laws,” as used in 
Const. art. 4, § 25, subd. 3, prohibiting the 
Legislature from passing local or special 
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laws regulating the practice in courts of 
justice, means a law relating to a selected 
class, as well as to a particular object. St 
1871-72, p. 533, requiring the plaintiff, in an 
action for slander, to file an undertaking, 
with sureties, who shall annex to such un- 
dertaking an affidavit of their residence with- 
in the county, and whose qualifications shall 
be as required in their atlidavits, is not a 
special law within the meaning of this con- 
stitutional provision. Smith v. McDermott, 
93 Cal. 421, 29 Pac. 34, 35. 


Regulation of corporations. 
Act March 25, 1889, requiring corpora- 
tions, companies, and persons engaged in 
the business of operating or constructing 


railroads and railroad bridges, and contract- 


ors and subcontractors engaged in the con- 
struction of any such road or bridge, to pay 
their employés on the day of discharge the 
unpaid wages then earned by them at the 
contract price, without abatement or deduc- 
tion, is not “special legislation,” since it is 
general or uniform in its operation on all 
persons coming within the class to which it 
applies. Leep v. St. Louis, I. M. & S. Ry. 
Co., 25 S. W. 75, 85, 58 Ark. 407. 


Regulation of criminal prosecutions. 


There is no provision in the Constitu- 
tion of California probibiting the Legislature 
from enacting special laws. Legislatures, 
unless restrained by express provisions, have 


from time immemorial exercised the rights 
to pass such tax. This power has never been 
questioned. The Legislature may pass a 
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violation of said section. Williams v. Bidle 
man, 7 Nev. 68, 70, 71. 


Removal of county seat. 


A law authorizing the removal of the 
county seat of the county is not a local or 
“special law” for the benefit of an individual 
or corporation, in the sense in which the lat- 
ter term is employed in the Constitution. 
It affects the whole county and relates to its 
political organization. Clarke v. Jack, 60 
Ala. 271. 


Regulation of fire escapes. 


The term “local or special legislation“ 
cannot be applied to Laws 1897, p. 222, re- 


| quiring fire escapes on buildings four or more 


stories in height, except such as are used for 
private residence, and on buildings more 
than two stories in height used for manu- 
facturing purposes, as the statute applies to 
all buildings falling within the designated 
class, and is therefore general and uniform. 
Arms v. Ayer, 61 N. E. 851, 855, 192 III. 601. 
58 L. R. A. 277, 85 Am. St. Rep. 357. 


Regulation of highways. 


Act March 6, 1865, authorizing super- 
visors to remove fences along highways upon 
the banks of water courses in certain cases, 
is not a “special law,” within the meaning 
of Const. art. 4, § 22, prohibiting the enact- 
ment of local or special laws for laying out. 
opening, and working on highways. It is 
true that the act relates to a particular class 
of cases, and applies to them alone, as do a 
large nuwber of legislative enactments; but 


special law, though it be in derogation of or, that fact does not make it a special law. 


in the nature of exception to the operation 
of a general statute. An act of the Legis- 
lature for the change of venue in the case 
of a designated person indicted for the crime 
of murder is a special law, and constitution- 
al. People v. Judge of Twelfth Dist., 17 Cal 
547, 552. 


Regulation of county or town. 


Under Const. art. 4, § 20, declaring, 
among other things, that “the Legislature 
shall not pass local or special laws regulat- 
ing county and township business,” any law 
prescribing a rule to govern business, or an 
order or direction for its management, is a 
regulation of that business, whether it be a 
limited and temporary law intended to se 
cure a particular end or object, or a general 
and permanent law according to the pro- 
visions of which all county affairs are to 
be conducted. An act appropriating money, 
not to provide a salary for services to be 
thereafter performed or to make compensa- 
tion for profits thereafter to accrue, but ei- 
ther as a gratuity or donation or in dis- 
charge of some obligation already resting 
upon the county or upon the state, is a spe- 
cial law regulating county. business, and in 


Hymes v. Aydelott, 26 Ind. 431, 434 (citing 
Hingle v. State, 24 Ind. 28). 


The term “special laws,” within the 
meaning of a constitutional provision pro- 
hibiting the passage of special laws in any 
case for which provision has been made by 
an existing general law or laws which pro- 
vide for individual cases, does not apply to 
a statute relating to the roads in a single 
county only, which is a local law and ap- 
plicable to all persons, and only distinguished 
from public general laws in that it is con- 
fined in its operation to certain prescribed or 
definite territorial limits. State v. Baiti- 
more County Com’rs, 29 Md. 516, 520. 


Regulation of interest. 


A law which deals only with a particu- 
lar individual, or a particular corporation, or 
a particular locality, whether municipal or 
county, is a special law, within the meaning 
of the Constitution of Georgia, declaring that 
no special law shall be enacted in any case 
for which provision has been made by an 
existing general law. A provision in a spe 
cial charter creating a banking corporation, 
which authorizes the making by such bank 
of a contract which would, under the genera! 
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law of the state regulating the rate of in- 
terest, be usurious, is a special law. Atlanta 
Sav. Bank v. Spencer, 33 S. HE. 878, 879, 107 
Ga. 629. 


Regulation of irrigation. 


Gen. Laws 1889, p. 100, providing that 
the unappropriated water of any river or 
natural stream within the arid portions of 
the state, “in which by reason of insufficient 
rainfall irrigation is necessary for agricul- 
tural purposes,” may be diverted from its 
natural channel for irrigation, is not a spe- 
cial or local law, within the meaning of the 
Constitution. McGhee Irrigating Ditch Co. 
v. Hudson (Tex.) 22 S. W. 967, 968. 


Regulation of liquor trafic. 


The fact that at the time of the passage 
of the liquor law of 1872 there was no law 
under which a person residing in an incor- 
porated town or city could obtain a license 
did not make the act violative of the con- 
stitutional provision prohibiting the passage 
of local or special laws. Streeter v. People, 
69 III. 595, 599. 


Regulation of occupations. 


A law upon a special subject is not neces- 
sarily a “special law,” within the meaning 
of Constitution of Louisiana prohibiting the 
enactment of a special law. The law of 
Louisiana regulating the practice of medi- 
cine is not a special law. Allopathic State 
Board of Medical Examiners v. Fowler, 24 
South. 809, 814, 50 La. Ann. 1358. 


A statute providing that an association 
of workingmen may adopt for their protec- 
tion labels and trade-marks announcing that 
goods manufactured by members thereof are 
so manufactured, etc., is a special law, as it 
extends only to associations or unions of 
workingmen, not to individual workingmen, 
even though the latter may be members of 
an association or union. Schmalz v. Wooley, 
39 Atl. 539, 542, 56 N. J. Eq. 649. 


Acts 1867-68, c. 85 (Thomp. & S. St. § 
1993d), giving cotton brokers, etc., a special 
lien for five days upon cotton sold by them, 
is held, inasmuch as all persons who sell cot- 
ton as merchants, factors, or brokers are em- 
braced by the act and entitled to its benefits, 
not to be within the constitutional prohibi- 
tion of special or partial legislation, but to 
be a general law. Parks v. Parks, 59 Tenn. 
(12 Heisk) 633, 634. 


Regulation of oyster beds. 


A statute is not special or local merely 
because it authorizes or prohibits the doing 
of a thing in a certain locality. It is, not- 
withstanding this fact, a general law, if it 
applies to all the citizens of the state and 
deals with a matter of general concern. 
Thus Act March 24, 1899, regulating the 
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cultivation of oysters in certain tidal water 
lying wholly within the counties of the state, 
is not special or local, within the prohibition 
of Const. art. 4, § 7, par. 11; the matter regu- 
lated being of general concern and applying 
to all citizens. State v. Corson, 50 Atl. 780, 
785, 67 N. J. Law, 178. 


Regulation of race courses. 


A law is special, as contradistinguished 
from general, within the meaning of the 
Constitution, prohibiting special acts, which 
embraces less than the entire class of people 
or places to whose condition the legislation 
would be necessary or appropriate, having 
regard to the purpose for which such legis- 
lation is designed. A law which so particu- 
larizes, and by such means is restricted in 
its operation to persons or places which do 
not comprise all the objects which naturally 
belong to the class, is special,“ or local,“ 
within the meaning of the constitutional in- 
terdict, so that an act regulating race courses 
and distinguishing between those in use prior 
to January 1, 1893, and those set up after 
that date, affords no proper classification 
such as will support the application to each 
of a distinctive system of licensing. Alex- 
ander v. City of Elizabeth, 28 Atl. 51, 54, 56 
N. J. Law (27 Vroom) 71, 23 L. R. A. 525. 


Regulation of taxation. 


A statute for the assessment and collec- 
tion of taxes, which applies to all incorpo- 
rated cities and towns in the state, is a gen- 
eral and not a special law, within the mean- 
ing of the Constitution. People v. Wallace, 
70 III. 680, 681. 


Act March 12, 1885, which provides that, 
when any personal property is situated and 
kept in any unorganized county, it shall be 
subject to taxation in the nearest organized 
county thereto, and shall be listed and as- 
sessed by the assessor of such nearest or- 
ganized county, and, when the unorganized 
county borders on two or more organized 
counties, the property shall be assessed and 
taxed by that organized county having the 
greatest extent of contiguous boundary line, 
is not special or local legislation, since the 
term “unorganized counties” is not one of 
place or location, but one of class. Farris v. 
Vannier, 42 N. W. 31, 35, 6 Dak. 186, 3 L. 
R. A. 713. 


Act May 24, 1876, requiring the school 
directors of a certain township to assess and 
levy a tax upon the basis of the existing 
valuation for school purposes for such town- 
ship to reimburse R. and N. a certain sum, 
with interest, and as soon as collected to pay 
to them such sum, is a “special act,“ since 
the tax was to be levied and collected for 
one specific purpose, which was to pay a cer- 
tain sum of money to the persons named in 
the act, which could not be used for any 
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other or different purpose, nor be appropri- 
ated to the payment of teachers or expended 
in the erection of schoolhouses, nor in the 
payment of their indebtedness of the school 
district, if any such existed. Montgomery v. 
Commonwealth, 91 Pa. 125, 132. 


A statute, the object of which was sim- 
ply to extend the provisions of an existing 
law as to the assessment of railroad prop-| 
erty for taxation to that of bridges owned | 
by joint-stock companies, and the property 
and franchises owned by telegraph and ex- 
press companies, is not a special law, within 
the meaning of Const. art. 4, § 53, provid- 
ing that in all cases where a general law 
can be made applicable no local or special 
law shall be enacted. State ex rel. Kemper 
v. St. Louis, K. C. & N. Ry. Co., 9 Mo. App. 
532, 539. 


The act to provide for the assessment 
and collection of taxes on bridges owned by 
joint-stock companies, and property and fran- 
chises owned by telegraph and express com- 
panies, is not a special law, within the mean- 
ing of the constitutional prohibition against 
the passage of local or special laws. State 
ex rel. Kemper v. St. Louis, K. C. & N. Ry. 
Co., 79 Mo. 420. 


SPECIAL LETTER OF CREDIT. 


A special letter of credit is one address- 
ed to a particular individual or firm by 
name, in contradistinction to a general letter 
of credit, which is one addressed to any and 
all persons, without naming any one in par- 
ticular. Birckhead v. Brown (N. Y.) 5 Hill, 
634, 642. 


When the request for credit in a letter 
{s addressed to specified persons by name or 
description, the letter is special. Civ. Code 
Mont. 1895, § 3713; Rev. Codes N. D. 1899, § 
4667; Civ. Code S. D. 1903, § 2011. 


SPECIAL LIEN. 


A special lien is a llen upon particular 
property. If a lien extends to everything 
acquired and to be acquired, it is not special 
merely because it was created by a mortgage 
or other express contract. The reason why 
specific liens prevail over general legal liens 
is that there is something left or possible to 
be left for the latter after the property cov- 
ered by the former is absorbed. Green v. 
Coast Line R. Co., 24 S. E. 814, 819, 97 Ga. 
15, 33 L. R. A. 806, 54 Am. St. Rep. 379. 


A particular or special lien is the right 
to retain the property of another on account ' 
of labor bestowed or money expended on 
the same property, and is established by 
common law and by express agreement. The 
lien of a common carrier is a special, and not 
a general, lien. Crommelin v. New York & 
H. R. R. Co., 23 N. T. Super. Ct. (10 Bosw.) 
77, 80. 
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A special lien is one which the holder 
thereof can enforce only as security for the 
performance of a particular act or obliga- 
tion, and of such obligations as may be in- 
cidental thereto. Civ. Code Cal. 1903, § 2875; 
Civ. Code Idaho 1901, § 2788; Rev. St. Okl. 
1903, § 3441; Rev. Codes N. D..1899, § 4676; 
Civ. Code S. D. 1903, § 2020. 


SPECIAL LIMITATION. 


“A special limitation“ says Mr. Smith in 
his work on Executory Interests (page 12), 
“is a qualification serving to mark out the 
bounds of an estate, so as to determine it 
ipso facto in a given event, without action, 
entry, or claim, before it would or might 
otherwise expire by force of, or according to, 
the general limitation.” A special limitation 
may be created by the words “until,” “so 
long,” “if whilst,” and during,“ as when 
land is granted to another so long as he is 
parson of Dale, or while he continues un- 
married, or until out of the rents he shall 
have made £500. Henderson v. Hunter, 59 
Pa, (9 P. F. Smith) 335, 340, 


SPECIAL MASTER. 


A special master in chancery is a repre- 
sentative of the court, and a sale made by 
him is not a sale by either party to the litiga- 
tion. Guaranty Trust & Safe Deposit Co. 
v. Delta & Pine Land Co. (U. S.) 104 Fed. 5, 
9, 43 C. O. A. 396. 


A special master, making a sale under 
direction of a court of chancery, is a repre- 
sentative of the court, as a marshal or sher- 
iff is, in an action at law. He is not under 
the control of either party. He is not the 
agent of either to make the sales. Pewabie 
Min. Co. v. Mason, 145 U. S. 349, 361, 362, 
12 Sup. Ct. 887, 36 L. Ed. 732. 


SPECIAL MEETING. 


“Special meetings” of a corporation are 
those called for some particular purpose, and 
at which nothing can be done beyond the 
specified objects. Mutual Fire Ins. Co. v. 


Farquhar, 39 Atl. 527, 528, 86 Md. 668. 


“Special meeting,” as used in the rules 
of a benefit building society, providing that 
no action should be brought or defended un- 
til the approbation of the majority of mem- 
bers present at a special meeting of the so- 
ciety should be obtained, meant that the 
meeting should not be convened unless the 
parties had notice of the meeting. A meet- 
ing may be both general and special—gen- 
eral for the purpose of doing general busi- 
ness, and special for a particular purpose. 
Then it becomes a special general meeting. 
Cutbill v. Kingdom, 1 Welsb. H. & G. 494. 
504. 
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SPECIAL MERCANTILE AGENOY. 


Special mercantile agencies are those 
which confine themselves to reporting a par- 
ticular business, such as furniture, station- 
ery, jewelry, and hardware. State v. Mor- 
gan (S. D.) 48 N. W. 314, 321. 


SPECIAL MORTGAGE. 


A special mortgage is that which binds 
only certain private property. Barnard v. 
Erwin (La.) 2 Rob. 407, 415. 


SPECIAL MOTION. 


Special motions are all of those appli- 
cations, addressed to the chancellor, which 
he may or may not grant in his discretion, 


and which usually involve an investigation | 


of the facts or circumstances on which the 
application is predicated. Special motions 
are subdivided into two kinds; those which 
may be granted ex parte, and those which 
require notice of their presentation and hear- 
ing. Merchants’ Bank v. Crysler (U. 8.) 67 
Fed. 388, 390, 14 C. C. A. 444. 


SPECIAL ORDER. 


We have been unable to find in the au- 
thorities a satisfactory definition of the term 
“gpecial order,” from which, under the stat- 
ute, an appeal can be taken. Mr. Bouvier 
says that a special rule is an order of court 
in a particular case for a particular purpose. 
The decisions of California are conflicting 
on this question. In Gillman v. Contra Costa 
Co., 8 Cal. 52, 57, 68 Am. Dec. 290, it is 
said that the term refers to cases where a 
court or judge grants affirmative relief and 
cases where relief is denied. It is also held 
that the order should follow the judgment 
in the same line of proceedings. This view 
is sustained in Quivey v. Gambert, 32 Cal. 
304. These cases were reviewed in Calder- 
wood v. Peyser, 42 Cal. 110, and overruled. 
Mr. Justice Wallace says that the order “of 
itself” shall be the subject of appeal. Civ. 
Prac. Act, § 566, provides that every direc- 
tion of a court or judge, made or entered 
in writing, and not included in a judgment, 
is an order; so that a ruling refusing to stay 
execution is a “special order,” and appeal- 
able. Clarke v. Gonu, 2 Mont. 538, 539. 


The expression “special order made aft- 
er final judgment,” as used in Rev. St. § 
4087, providing that an appeal may be taken 
to the Supreme Court from the district court 
from any special order made after final judg- 
ment, means the special or particular order 
applied for after final Judgment, and does 
not include an appeal from an order of the 
district court denying a motion to dismiss 
an appeal to the district court from the pro- 
bate court. Connell v. Warren, 27 Pac. 730, 
8 Idaho, 117. 
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An order of the superior court sitting 
as a court of probate, denying an executors 
motion to vacate an order denying his peti- 
tion for an allowance for extraordinary serv- 
ices rendered by him and to restore the 
cause to the calendar, is not a special order 
made after final judgment, within the mean- 
ing of Code Civ. Proc. § 963, subd. 2, allow- 
ing an appeal to the Supreme Court from a 
special order made after final judgment. In 
re Walkerly’s Estate, 29 Pac. 719, 720, 94 
Cal. 352. 


An order for the discharge from impris- 
onment of a judgment debtor, made under 
the provisions of the act for the relief of 
persons imprisoned on civil process (St. 1850, 
p. 40), is a special order made after final 
judgment, within the meaning of Prac. Act, 
§ 336, authorizing an appeal from such or- 
ders; and this is true, even though the or- 
der is made by the judge of another court, 
authorized by law to take jurisdiction of 
such proceedings. Wells, Fargo & Co. v. 
Anthony, 35 Cal. 696-698. 


SPECIAL OWNER. 


A special owner of chattels is some per- 
son holding the property with the consent 
and as the representative of the actual own- 
er. Frazier v. State, 18 Tex. App. 434, 441. 


SPECIAL PARTNERSHIP. 


Special partnerships are those formed 
for a special or particular branch of busi- 
ness, as contradistinguished from the gen 
eral business or employment of the parties. 
or one of them. When they extend to a 
single transaction or adventure only, such 
as the purchase and sale of a particular 
parcel of goods, they are more commonly 
called “limited partnerships”; but the appel- 
lation is indiscriminately applicable to both 
classes of cases. Bigelow v. Elliot (U. 8.) 
3 Fed. Cas, 349, 351. 


A special partnership is in itself a prop- 
er partnership, both as to the rights of the 
parties to the contract and as to the world, 
except as it limits the liability of the special 
partner and restricts his control over the 
business of the firm. In re Downing’s Ex'rs 
(N. X.) 8 N. Y. Leg. Obs. 317, 320. 


A “special partnership’ may consist of 
one or more persons called “general part- 
ners” and one or more persons called spe- 
cial partners.” Civ. Code Idaho 1901, § 
2750; Civ. Code Mont. 1895, § 3291. 


SPECIAL PLEA. 


A special plea, amounting to the general 
issue, is a plea alleging new matter which 
is in effect a denial of the truth of the dec- 
laration. Allen v. New Haven & N. Co., 49 
Conn. 243, 245. 


SPECIAL PLEA 


A special plea to a note is, in general, 
an admission of the signing or execution of 
the paper, but seeking to avoid it by reason 
of some special matter, such as that it has 
been altered or changed after its delivery, 
and without the maker’s consent was deliv- 
ered as an escrow, etc. A special plea of 
non est factum limits the denial to some 
special matter, or, rather, it is an averment 
of some fact which defeats the operation 
of the paper as to the evidence. Galbreath 
v. City of Knoxville (Tenn.) 59 S. W. 178, 
181. 


SPECIAL POLICEMAN. 


“The term ‘special policeman’ is ordi- 
narily used to designate one who is not a 
member of a permanent and organized po- 
lice force, but who merely engages to do tem- 
porary police duty in a particular place on 
a special occasion.” Fogarty v. York, 60 N. 
Y. Supp. 352, 354, 43 App. Div. 433. 


SPECIAL POWER. 


A power is an authority to do some act 
in relation to lands, or the creation of es- 
tates therein or of charges thereon, which 
the owner granting or reserving such power 
might himself lawfully perform. A power 
is general when it authorizes the alienation 
in fee, by means of a conveyance, will, or 
charge of the lands embraced in the power 
to any alienee whatever. A power is spe- 
cial (1) when the persons or class of per- 
sons to whom the disposition of the land un- 
der the power is to be made are designated; 
(2) where the power authorizes the aliena- 
tion, by means of a conveyance, will, or 
charge of a particular estate or interest less 
than a fee. A power, whether general or 
special, is beneficia] where no person other 
than the grantee has by the terms of its 
creation any interest in its execution. Cost- 
er v. Lorillard (N. Y.) 14 Wend. 265, 324. 


The term “special power to dispose by 
Will,“ in Rev. St. c. 106, 5 4, providing that 
a married woman may only dispose by will 
of estates secured to her separate use by 
deed or devise, or in the exercise of a spe- 
cial power to that effect, means a power 
which is specifically expressed, or at least 
clearly and unequivocally manifest, of dis- 
posing of some particular estate by will. 
A special power to dispose by will was not 
conferred by the clause in a conveyance by 
the husband and wife to a trustee for the 
use of the wife, directing the wife to use, 
sell, or exchange, or to reinvest or to other- 
wise dispose of, the whole or any part of 
the said property and effects and the pro- 
ceeds thereof in any manner she may think 
proper. Harris v. Harbeson, 72 Ky. (9 
Bush) 397, 404. 


A power is special (1) when a person or 
class of persons is designated to whom the 
disposition of property under the power is 
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to be made, or (2) when it authorizes the 
alienation or incumbrance, by means of @ 
grant, will, or charge, of only an estate less 
than a fee. Rev. St. Okl. 1903, § 4104; Rev. 
Codes N. D. 1899, § 3408; Civ. Code S. D. 
1903, § 325. 


A power is special (1) when the person 
or class of persons to whom the disposition 
of the lands under the power is to be made 
are designated; (2) when the power author- 
izes the alienation, by means of a convey- 
ance, will, or charge, of a particular estate 
or interest less than a fee. Comp. Laws 
Mich. 1897, § 8861; Rev. St. Wis. 1899, § 
2106. 


SPECIAL POWER IN TRUST. 


A special power is in trust (1) when the 
disposition or charge which it authorizes is 
limited to be made to any person or class 
of persons other than the holder of the pow- 
er, or (2) when any person or class of per- 
sons, other than the holder, is designated 
as entitled to any benefit from the disposi- 
tion or charge authorized by the power. 
Rev. St. Okl. 1903, § 4108. ` 


SPECIAL PRIVILEGE. 


A special privilege, in constitutional law, 
is a right, power, franchise, immunity, or 
privilege granted to or vested in a person 
or class of persons, to the exclusion of oth- 
ers and in derogation of common right. The 
state, it is to be presumed, has no favors 
to bestow, and designs to inflict no arbitrary 
deprivation of rights. Special privileges are 
therefore always obnoxious. Guthrie Daily 
Leader v. Cameron, 41 Pac. 635, 639, 3 Okl. 
677. 


The power of the city of Salt Lake, by 
its council, to pass an ordinance punishing 
parties who should be convicted of keeping 
any house for gaming purposes, is not a 
“special privilege,” within the meaning of 
14 Stat. 526, prohibiting any territorial leg- 
islative authority from granting any private 
charter or special privilege. Ex parte Doug- 
lass, 1 Utah, 108, 111. 


Act Cong. March 2, 1867, providing that 
the legislative assemblies of the several ter- 
ritories shall not grant any special privi- 
leges, refers to the granting of monopolies 
such as ferries, trade-marks, or the exclu- 
sive right to manufacture certain articles or 
to carry on a certain business in a particular 
locality, to the exclusion of others, and does 
not include the granting of a public charter 
to a municipal corporation. City of Elk 
Point v. Vaughn, 46 N. W. 577, 578, 1 Dak. 
113. 


SPECIAL PROCEEDING. 


The term “special proceedings“ is used 
in the Codes of Practice in many of the states 
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in contradistinction to “action.” 
said generally that any proceeding in the 
court, which was not under the common 
law or a suit in chancery, is a special pro- 
ceeding. In re Central Irr. Dist., 49 Pac. 
854, 356, 117 Cal. 382. 


A special proceeding is a prosecution by 
a party for the enforcement or protection of 
a right or for the redress or prevention of a 
wrong. Reichel v. New York Cent. & H. R. 
R. Co., 18 N. Y. Civ. Proc. R. 256, 258, 9 N. Y. 
Supp. 415; In re Rafferty, 43 N. Y. Supp. 760, 
761, 14 App. Div. 55; Roe v. Boyle, 81 N. Y. 
805, 306; Green v. Hauser, 18 N. Y. Civ. 
Proc. R. 354, 358, 9 N. T. Supp. 660. 


The term “special proceeding,” within 
its proper definition, is a generic term for all 
civil remedies in courts of justice which are 
not ordinary actions. Where the law con- 
fers a right and authorizes a special applica- 
tion to a court to enforce it, the proceeding 
is special, within the ordinary meaning of 
the term “special proceeding.” Schuster v. 
Schuster, 87 N. W. 1014, 1015, 84 Minn. 403. 


Any ordinary proceedings in a court of 
justice by which a party prosecutes another 
for the enforcement or protection of a right, 
the redress or prevention of a wrong, or 
punishment of a public offense, involving 
process and pleadings, and ending in a judg- 
ment, is an action; while every proceeding 
other than an action, where remedy is sought 
by an original application to the court for a 
judgment or an order, is a special proceed- 
ing. Missionary Soc. of M. E. Church v. 
Ely, 47 N. E. 537, 538, 56 Ohio St. 405. 


A “special proceeding,’ as defined by 
Code, § 3334, is every prosecution by a party, 
Other than an action. People v. American 
Loan & Trust Co., 44 N. E. 949, 951, 150 N. 
Y. 117. 


A special proceeding is every other rem- 
edy than an action, which is an ordinary pro- 
ceeding in a court of justice, by which one 
party prosecutes another in the enforcement 
or protection of a right, or redress or pre- 
vention of a wrong, or the punishment of a 
public offense. Code Civ. Proc. §§ 22, 23; In 
re Joseph’s Estate, 50 Pac. 768, 769, 118 Cal. 
660. 


The term “special proceedings,” as used 
in the Code providing for appeals therefrom, 
has no reference to provisional remedies in 
actions at law or in equity, but to such pro- 
ceedings as may be commenced, independ- 
ently of a pending action, by petition or no- 
tice, on motion, in order to obtain a special 
relief. State v. District Court of Second Ju- 
dicial Dist., 72 Pac. 613, 615, 28 Mont. 227. 


The phrase “special proceeding” has 
been used in the New York and other Codes 
of Procedure as a generic term for all civil 
remedies which are not ordinary actions. 
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(Idaho) 72 Pac. 961, 962. 


An action is an ordinary proceeding in 
a court of justice by which a party prose- 
cutes another party for the enforcement or 
protection of a right, the redress or preven- 
tion of a wrong, or the punishment of a 
public offense. Every other remedy is a spe- 
cial proceeding. Rev. St. Okl. 1903, §§ 4202, 
4203; Code Civ. Proc. S. C. 1902, $$ 2, 3; 
Rev. Codes N. D. 1899, $$ 5159, 5160; Code 
Civ. Proc. 8. D. 1903, §§ 12, 13; Clark's Code 
N. O. 1900, §§ 126, 127; Rev. St. Wis. 1898. 
§§ 2595, 2596. 


Every remedy other than an action is 
a special proceeding. Code Civ. Proc. Cal. 
1903, § 23; Code Civ. Proc. Mont. 1895, § 
3472. 


Every remedy in a civil case other than a 
civil action is a special proceeding. Ann. St. 
Ind. T. 1899, § 3118. 


The term “special proceeding” refers to 
a civil special proceeding. Code Civ. Proc. 
N. Y. 1899, § 3343, subd. 20. 


As a qase or cause. 


See Case“; Cause“; “Civil Action— 
Case—Suit—Etce.”’ 


Proceeding to assess damages. 


The proceeding to assess damages on 
the laying out of a plank road is a special 
proceeding“ under the Code of New York. 
In re Ft. Plain & C. Plank Road Co. (N. Y.) 
3 Code Rep. 148. 


Certiorari. 


The writ of certiorari is a special pro- 
ceeding, according to the classitication of 
remedies contained in the Code of Proced- 
ure. People v. Stilwell, 19 N. Y. 531, 532. 


Certiorari is a special proceeding, within 
the statute regulating costs in such prdceed- 
ings. People v. Pratt, 21 N. Y. Supp. 853, 
854, 66 Hun, 578. 


Under the New York Code, defining ac- 
tions and special proceedings, a common- 
law certiorari is a special proceeding. Peo- 
ple v. Fuller (N. Y.) 40 How. Prac. 35, 36. 


Application for change of venue. 


A proceeding in a criminal action to 
change the place of trial was a special pro- 
ceeding, within the definition of Code Civ. 
Proc. §§ 3333, 3334. It was a proceeding for 
the enforcement of what was claimed to be 
a right, and was not a civil action, because 
a civil action is an ordinary proceeding in- 
stituted by summons. People v. McLaugh- 
lin, 37 N. Y. Supp. 998, 1000, 2 App. Div. 408. 


Disbarment proceeding. 


Under the Code, defining a civil action 
to be a proceeding in a court of justice to 
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which one known as the plaintiff demands 
against another party known as the defend- 
ant the enforcement or protection of a pri- 
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Prac. 123, 126; Id. (N. Y.) 26 Hun, 592, 593; 
Rensselaer & S. R. Co. v. Davis, 55 N. T. 145, 
147; Carolina & N. W. R. Co. v. Pennearden 


vate right or prevention or redress of a pri- Lumber & Mfg. Co., 44 S. H. 358, 361, 132 
vate wrong, aud providing that it may also N. C. 644. 


be brought for the recovery of a penalty or 
a forfeiture, and declaring that every other 
remedy in a civil case is a special proceeding, 
a proceeding upon charges preferred by a 
private prosecutor to disbar an attorney is a 
special proceeding. State v. Clarke, 46 Iowa, 
155, 159. 


n for dissolution of corpora- 
tion. 


Code Civ. Proc. § 1798, authorizes the 
Attorney General to sue for the dissolution 


of a corporation, section 1801 requires the 


appointment of a receiver in such actions, 
and section 1807 authorizes the court to re- 
quire all creditors to exhibit their claims 
against the corporation and thereby make 
themselves parties to the action. Code Civ. 
Proc. § 3333, defines an action as “an ordi- 
nary prosecution * * for the enforce- 
ment of or protection of a right or the re- 
dress or prevention of a wrong“; and section 
3334 provides that every other prosecution 
by a party for either of the purposes speci- 
fied in the last section is a special proceed- 
ing. Held, that an order, in an action by the 
Attorney General for the dissolution of a 
corporation, made on application of a judg- 
ment creditor of the corporation, directing 
the receiver to pay the judgment creditor’s 
claim in preference to the claims of general 
creditors, was not appealable, as “an order 
in a special proceeding.” Const. art. 6, § 9. 
People v. American Loan & Trust Co., 44 N. 
E. 949, 951, 150 N. T. 117. 


e to compel corporate elec 
n. 


Under a statute (Laws 1859, c. 211) au- 
thorizing the making of an order directing 
a corporate election to be held on the peti- 
tion of any stockholder, where it is found 
that the directors have neglected or refused 
for the space of two years to call and hold 
such election, it is held that such a proceed- 
ing by a stockholder is a special proceeding, 
within the meaning of an act authorizing 
appeals from final orders made in special 
proceedings; the court observing that the 
relief furnished is certainly a remedy for a 
right of the stockholders, and that, as it is 
furnished by a court of justice, it must be 
either an action or a special proceeding, and, 
as it is not claimed to be the former, it must 
be the latter. In re Fleming, 16 Wis. 70, 75, 
76. 


Condemnation proceeding. 


A proceeding to acquire title to real es- 
tate under the general railroad act is a spe- 
cial proceeding under the statute. In re 
New York, L. & W. Ry. Co. (N. Y.) 68 How. 


A proceeding by the board of education 
of a city to acquire lands for public school 
purposes is a special proceeding, as distin- 
guished from an action, and should there- 
fore terminate in a final order, and not in a 
judgment. In re Board of Education of the 
City of Brooklyn, 11 N. Y. Supp. 780. 


The appointment of commissioners to 
appraise damages to real estate taken for 
railroad purposes, under Rev. St. § 1852, is 
a special proceeding, and not an action; and 
findings of fact and conclusions of law by 
the court are not essential to the validity of 
the order appointing or refusing to appoint 
the commissioners under section 2863, re- 
quiring such findings and conclusions when 
an action is tried by the court without a 
jury. Gill v. Milwaukee & L. W. R. Co., 45 
N. W. 23, 76 Wis. 293. 


The proceeding of grade crossing com- 
missioners to condemn land for the purpose 
of widening a street, pursuant to Laws 1888, 
c. 345, is a special proceeding, defined by 
Code Civ. Proc. § 3334, as any proceeding 
other than an ordinary prosecution by one 
party against another. In re Grade Cross- 
ing Com’rs, 20 App. Div. 271, 272, 46 N. Y. 
Supp. 1070. 


Contempt proceeding. 


The term “special proceedings” includes 
discovery and attachments for contempt, and 
therefore such proceedings are within a stat- 
ute giving an appeal from a final order af- 
fecting the substantial right made in special 
proceedings. Witter v. Lyon, 34 Wis. 564, 
574. 


An order punishing a person for contempt 
in disobeying an injunction, where the con- 
tempt proceeding is not and cannot be used 
as a remedy to enforce obedience to the in- 
junction, or to indemnify the party injured 
by the contempt, is not an order made in 
an action or special proceeding, and is there- 
fore not appealable. Such a contempt pro- 
ceeding is not remedial in its character, but 
purely of a criminal nature; its object being 
exclusively to vindicate the authority of the 
court. State v. Davis, 51 N. W. 942, 945, 2 
N. D. 461. 


In Brinkley v. Brinkley, 47 N. Y. 40, it 
was held that contempt proceedings are spe- 
cial proceedings. Boom v. McGucken, 22 N. 
T. Supp. 424, 426, 67 Hun, 251. 


A proceeding to secure the commitment 
of a party for contempt in refusing to pay 
and discharge certain taxes and assessments 
on real estate sold by him as a referee is a 
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special proceeding. People v. Bergen (N. Y.) | tion to such examination is not appealable te 


9 Hun, 202. 


the Court of Appeals. In re Attorney Gen- 


A proceeding to punish for contempt is a eral, 90N. Bt, 155 N. 8 or 


special proceeding. Erie R. Co. v. Ramsey, 
45 N. Y. 637, 643. 


Proceeding to compel delivery of books 
of public officer. 

A proceeding under Rev. St. c. 43, to 
compel the delivery of books and papers of a 
public officer to his successor, being before a 
judge, and not in the court, is not a special 
proceeding, within Rev. St. § 3069, subd. 2, 
and the order made therein is not appealable. 
Prince v. McCarty, 20 N. W. 655, 656, 61 
Wis. 3. 


Election contest. 


The contesting of an election of a county 


officer under Gen. St. c. 1, providing for the 
contesting of elections and the introduction 
of testimony, etc., and giving the court power 
to secure attendance of witnesses, is a spe- 
cial proceeding, and not a civil action. Ford 
v. Wright, 13 Minn. 518, 520 (Gil. 480, 487). 


Proceeding on petition of estrays. 

A proceeding on a petition of estrays 
(Code Civ. Proc. 35 3084, 3091) is a special 
proceeding, and not an action. It is special- 
ly regulated by statute. There are no plead- 
ings, and it can be tried only in the manner 
provided by statute. In re Rafferty, 43 N. Y. 
Supp. 760, 761, 14 App. Div. 55. 


Application for examination of wit- 
nesses. 

An application of the Attorney General, 
under Laws 1897, c. 383, seeking to procure 
the examination of witnesses to obtain con- 
viction as to violations of Anti-Monopoly 
Law, §§ 1, 2, is a special proceeding, under 
Code Civ. Proc. §§ 3333, 3334, defining a spe- 
cial proceeding as any prosecution, other 
than an ordinary prosecution, “for the en- 
forcement or protection of a right, or redress 
or prevention of a wrong, or a punishment 
of a public offense.” In re Attorney General, 
47 N. Y. Supp. 883, 884, 22 App. Div. 285. 


Section 3333 of the Code of Civil Pro- 
cedure provides that the word “action” as 
used in the new revision of the statutes, sig- 
nifles an ordinary prosecution in a court of 
justice by a party against another party for 
the enforcement of a right, the redress of a 
Wrong. or the punishment of a public offense. 
Section 3334 provides that every other pros- 
ecution by a party for either of the purposes 
specified in the last section is a “special pro- 
ceeding.“ Under this definition the court 
held that an application by the Attorney Gen- 
eral for the examination of witnesses prior 
to the beginning of an action, as authorized 
by Laws 1897, c. 383, is not a special pro- 
ceeding, and therefore an order of the Ap- 
pellate Division affirming an order in rela- 


Proceeding supplementary to execution. 


Proceedings supplementary to execution, 
though made special proceedings by Code 
Civ. Proc. § 2433, are not such within the 
meaning of section 3279, c. 21, tit. 3, declar- 
ing that the provisions of such title (relating 
to security for costs), shall apply to “a spe- 
cial proceeding instituted in a court of ree 
ord.” First Nat. Bank v. Yates, 47 N. Y. 
Supp. 484, 485, 21 Misc. Rep. 373. 


Foreclosure under power of sale. 


The phrase “special proceeding,” as used 
in Gen. St. 1878, c. 88, § 9, providing that an 
attorney has authority to receive money 
claimed by his client in an action or special 
proceeding during the pendency thereof, etc., 
has reference to a proceeding in court which 
may terminate in a judgment, and it does 
not include a foreclosure of a mortgage under 
a power of sale, which is a proceeding whol- 
ly in pais. In re Grundysen, 55 N. W. 557, 
53 Minn. 846. 


Habeas corpus proceeding. 


A writ of habeas corpus is a special pro- 
ceeding, within the meaning of Code, § 8. 
In re Barnett (N. Y.) 52 How. Prac. 73, 74. 


A habeas corpus proceeding by a mother 
against a father to obtain possession of their 
child is a special proceeding in the nature of 
an action, within the meaning of Code Civ. 
Proc. § 495, providing that costs shall be al- 
lowed in such proceedings to plaintiff in a 
judgment in his favor. State v. Newell, 34 
Pac. 28, 29, 18 Mont. 302. 


Proceeding to investigate finances of 
town. 


A proceeding under the general munici- 
pal law to investigate the financial affairs of 
a town is a “special proceeding,” under Code 
Civ. Proc. § 3334. In re Town of Hempstead, 
52 N. Y. Supp. 618, 619, 32 App. Div. 6. 


Mandamus proceeding. 


The words “special proceedings,” as used 
in Laws 1854, c. 270, authorizing an appeal 
from a general term in any special proceed- 
ings, includes a mandamus. People v. 
Schoonmaker (N. Y.) 19 Barb. 657, 658. 


Probate proceedings. 


A proceeding to set aside the probate of 
a will, under Code Civ. Proc. § 1327, provid- 
ing that any interested person may, within 
one year after probate, contest the same, is 
a special proceeding. In re Joseph’s Estate, 
50 Pac. 768, 769, 118 Cal. 660. 


An application to admit a will to probate 
is a special proceeding. Missionary Soc. of 
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M. E. Church v. Ely, 47 N. E. 537, 538, 56 
Ohio St. 405. 


Reference to determine disputed claim. 


Under the Code, defining a civil action to 
be an ordinary proceeding in a court of jus- 
tice by which one party prosecutes another 
for the enforcement or protection of a right, 
or for the redress or prevention of a wrong, 
and declaring that every other civil remedy 
is a special proceeding, a proceeding by ref- 
erence under the statute to determine and 
enforce a disputed claim against an estate is 
aot an action, but a special proceeding. Roe 
r. Boyle, 81 N. Y. 305, 306. 


Motion for retaxation of costs. 


Within Laws 1860, c. 264, § 10, subd. 2, 
which glves an appeal from a final order af- 
fecting a special right in special proceedings, 
would include such proceedings as attach- 
ment for contempt, proceedings to obtain dis- 
covery of books, etc., or proceedings supple 
mentary to an execution, but it does not in- 
clude a motion for retaxation of costs. Ernst 
v. The Brooklyn, 24 Wis. 616, 617. 


Settlement of receiver’s account. 


The settlement and allowance of a re- 
ceiver’s account is a special proceeding in the 
action, within Rev. St. 1898, § 3069, subd. 2, 
making such a proceeding appealable. Union 
Nat. Bank v. Mills, 79 N. W. 20, 21, 103 Wis. 
39. 


Application to compol specific perform- 
ance by heirs. 

The term “special proceedings” includes 
an application by petition to the Supreme 
Court under the statute to compel a specific 
performance by infant heirs of a contract for 
the sale of land made by the ancestor, as the 
whole proceeding is peculiar and unknown 
to our courts, except by special statutory pro- 
vision, and therefore does not fall within the 
statutory definition of an action, as ordinary 
proceedings in a court of justice. Hyatt v. 
Seeley, 11 N. Y. (1 Kern.) 52, 55. 


Proceeding to vacate assessment. 


Proceedings to vacate assessments are 
special proceedings. In re Barney, 6 N. Y. 
Supp. 401, 53 Hun, 480. 


A proceeding to vacate an assessment for 
a local improvement in the city of New York, 
though conducted before a justice of the Su- 
preme Court, is not a special proceeding, in 
the sense of the Code of Procedure providing 
for appeals. To be a special proceeding in 
the sense of the Code, there must be a litiga- 
tion in a court of justice. The Legislature 
is perfectly competent to invoke the aid of a 
judicial officer for the regulation of an ad- 
ministrative proceeding, without organizing 
a special proceeding in a court of justice. In 
re Dodd, 27 N. Y. 629, 633. 
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A proceeding under Laws 1858, e. 338, to 
vacate an assessment, at least when insti- 
tuted at Special Term, is a special proceed- 
ing, within Laws 1854, c. 270, authorizing the 
allowance of costs in such proceedings. In 
re Jetter, 78 N. Y. 601, 606. 


A proceeding to vacate an assessment in 
the city of New York for fraud or legal irreg- 
ularity is a special proceeding. Pinckney’s 
Case (N. Y.) 18 Abb. Prac. 356, 357. 


SPECIAL PROMISE. 


“Special promise,” as used in a statute 
providing that no suit in law or equity should 
be brought on contract or agreement, where- 
by to charge the defendant on any special 
promise, has no other effect than to show 
that promises in fact were referred to, and 
not promises impHed by law; for every ac- 
tual promise is particular or special. Sage 
v. Wilcox, 6 Conn. 81, 82, 


SPECIAL PROPERTY. 


Judge Story, in discussing the nature of 
special property, says: “When we speak of 
a person having property in a thing, we mean 
that he has some fixed interest in it (jus in 
re); or some fixed right attached to it, either 
equitable or legal; and when we speak of 
special property in a thing we mean some 
special fixed interest or right therein, dis- 
tinct from and subordinate to the absolute 
property or interest in the general owner.” 
Says Mr. Justice Lawrence: Special prop- 
erty is where he who has the possession 
holds it subject to the claims of other per- 
sons.” Moulton v. Witherell, 52 Me. 237, 242, 
243. 


The words “special property” and “gen- 
eral property” are “constantly used in the 
books to denote, not the chattel itself, but 
the different interests which several persons 
may have in it.” Stief v. Hart, 1 N. T. (1 
Comst.) 20, 24. 


“Special property,” in a strict sense, may 
be said to consist in the lawful custody of 
goods with a right of detention against the 
general owner, but a lower degree of interest 
will sometimes suffice against a stranger; 
for a mere wrongdoer is not permitted to 
question the title of the person in the actual 
possession and custody of the goods, whose 
possession he has wrongfully invaded. A 
claim by real estate agents against the ven- 
dee of land for commissions in negotiating 
the purchase does not give such agents any 
right to or special property in a check exe- 
cuted by such vendee and placed in their 
hands for delivery to the vendors as payment 
on the purchase price of the land. Eisen- 
drath v. Knauer, 64 III. 396, 402. 


“Special property,” in a strict sense, has 
been said to consist in the lawful custody of 
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the goods, with right of detention against the Lord Nottingham’s time. The consequence 
assigned or absolute owner. Pease v. Ditto, of a special replication was a rejoinder, by 
59 N. E. 983, 986, 189 III. 450. which the defendant asserted the truth and 


“Special property“ is a qualified or lim- sufficiency of his answer, and traversed every 


ited right, such as a bailee of it has. Phelps material part of the replication, and if the 


v. People, 72 N. Y. 334, 357 parties were not then at issue, by reason of 


some new matter disclosed in the rejoinder 

which required answer, the plaintiff might 

SPECIAL PROVISION. file a surrejoinder, to which the defendant 
‘s ’ in his turn might put in a rebutter. Special 
Special provision,” as used in : 

Code, § 154, making every willful omission of replications have quite gone out of use, 80 


that, if any material change charged is omit- 
a publie oflcer or any person holding. a pub: | ted in the bill, although it is alleged by way 


V 1 of replication, it is not pertinent, nor shall 
have been made for the punishment, means it affect the defendant. Vanbibber v. Beirne, 
special provision of law; and therefore a 6 W. Va. 168, 180. 
member of the police department who fails | 

to perform his duty is guilty of a misde- SPECIAL RETAINER. 
meanor under this section, and his responsi- 
bility is not merely for a violation of the ticu 
rules of the police department. People v. 


Herlihy, 72 N. Y. Supp. 389, 392, 35 Mise. binding with those enjoined by a general re- 


Rep. 711. tainer. It forbids the acceptance of adversa- 
In construing Const. art. 8, § 34, subd.|ry employment, or the performance of ad- 
12, reading, “Provided, that nothing contain- | versary services. It exacts undivided loyal- 
ed in this section shall prohibit the General ty and allegiance to the client, equal to that 
Assembly from enacting special provisions in demanded by the veriest despot that ever 
general laws,” the court said: “It is mani-|scourged a people. In that particular serv- 
fest from even a casual reading of the Con- ice. his talents and skill are not his own. 
stitution that ‘local or spectal laws’ and: They are bought with a price. These he 
‘special provisions in general laws’ do not must bestow with all the zeal and earnest- 
mean the same thing, and that they were ness of his nature, and in all the methods 
intended to be construed in such a manner Which truth and honesty can sanction. The 
that neither would practically destroy the! obligation hath this extent, no greater. Ag- 
force of the other. In order that new v. Walden, 4 South. 672, 673, 84 Ala. 
a law may be general, it must be of force 502. 
in every county in the state, and, while it 


may contain special provisions making its ef-| SPECIAL RIGHTS OR PRIVILEGES. 
fect different in certain counties, those coun- 


A special retainer has reference to a par- 
lar case or to a particular service. It 
imposes obligations pro hac vice, equally 


ties cannot be exempt from its entire opera- The consütunonal prohibition against 
tion.“ Dean v. Spartanburg County, 37 S. E. legislation granting “special rights or privi- 
226, 228, 59 S. C. 110. leges” is not invaded by an act incorporating 


an agricultural society, which provides that 

it shall be unlawful for any person to sell 

SPECIAL PURPOSE. any liquor, tobacco, ete., within a half mile 
P. & L. Laws 1870, p. 1248, § 7, subd. 7, of the society’s grounds during the fair week, 


providing that village trustees, when the in- nea Hina 5 ae page Cae 
terests of the village require the expenditure 8 rer 991 10 N a ie STROVE 
of money for an “extraordinary or special, ™ : : tats 

purpose,” shall submit the question of rais- 

ing it by taxation to a vote of the electors, | SPECIAL SERVICES. 

etc., should be construed as limited to a 
strictly municipal purpose, and not to au- 
thorize the raising of money by taxation in 
aid of a railroad through the county in which 
the village is situated. Perrin v. City of New 
London, 30 N. W. 623, 624, 67 Wis. 416. 


“Special services,” as used in a will 
which appointed the testator’s confidential 
clerk and bookkeeper one of the executors, 
and directed the coexecutors to allow him a 
proper compensation for his special services, 
etc., means something more than the ordina- 
ry services which the other executors would 
SPECIAL REPLICATION. be required to perform personally, and does 
not apply to his ordinary duties as one of the 


A special replication in equity was occa-| executors. Clinch v. Eckford (N. X.) 8 Paige, 
sioned by the defendant's introducing new 412. 414. 


matter into his plea or answer, which made 
it necessary for the plaintiff to put in issue | 
some additional fact on his part in avoid- | SPECIAL SKILL. 

ance of such new matter introduced by the The special skill with reference to a cer- 
defendant. These, it seems, were in use in tain unusual thing, sufficient to render the 
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person qualified to give expert testimony in 
regard to it, means such skill as arises from 
practical experience in the observation and 
use of some particular, unusual, and peculiar 
thing, and which renders the person famil- 
far with its construction, use, operation, etc. 
Bemis v. Central Vermont R. Co.,, 8 AtL 531, 
534, 58 Vt. 636. 


SPECIAL STATUTE. 
See “Special Law.” 


SPECIAL STOCK. 


“Special stock” of the corporation fs a 
peculiar kind of stock now distinctly provid- 
ed for by statute, but unknown to the gener- 
al laws of the commonwealth of Massachu- 
setts until 1855. Its characteristics are that 
it is limited in amount to two-fifths of the 
actual capital. It is subject to redemption 
by the corporation at par after a fixed time, 
to be expressed in the certificates. The cor- 
poration is bound to pay a fixed, though year- 
ly, sum or dividend on it as a debt. The 
holders of it are in no event liable for the 
debts of the corporation beyond their stock, 
and the issue of special stock makes all the 
general stockholders liable for all debts and 
contracts of the corporation until the special 
stock is fully redeemed. American Tube 
Works v. Boston Mach. Co., 29 N. H. 63, 64, 
139 Mass. 5. 


* 


SPECIAL SUPERINTENDENCY. 


“Special superintendencies,” as used in 
an agreement providing different wages for 
general and special superintendencies, im- 
ports such temporary and occasional serv- 
ices as would be required in the instruction, 
etc., of workmen. Pressey v. H. P. Smith 
Mach. Co., 19 Atl 618, 620, 45 N. J. Eq. (18 
Stew.) 872. 


SPECIAL TAX. 


Mr. Desty, in his work on Taxation, de- 
fines “special taxation” as follows: Spe- 
cial taxation, as distinguished from taxation 
for general municipal purposes, is a levy of 
taxes to meet a special burden, either im- 
posed by the Legislature or authorized by 
the legal voters of the district to be taxed.” 
2 Desty, Tax'n, p. 1186. And we believe that 
the definition might be enlarged, so as to 
include, not only the tax levied by the Legis- 
lature or voted by the voters, but such as by 
law a municipal corporation might levy. As 
an instance of the special tax authorized by 
the voter, we mention the tax to support 
free schools within a city; and as an in- 
stance of that character of taxes which the 
Legislature might authorize without such 
vote, we would suggest that the Legislature 
might empower a city to levy a tax, not to 
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exceed a certain sum, for streets and other 
public purposes. Higgins v. Bordages, 31 8. 
W. 52, 54, 88 Tex. 458, 53 Am. St. Rep. 770. 


There is a marked difference between 
general taxation and special assessments for 
local objects, and the word tax“ may be 
used in a contract or statute so as not to em- 
brace within its meaning local or special 
taxes, although both kinds of taxation de- 
rive their authority from the general taxing 
power. Newby v. Platte County, 25 Mo. 258, 
269; Farrar v. City of St. Louis, 80 Mo. 379, 
389. 


A special tax, within the meaning of 
Laws 1881, c. 3313, providing that it should 
be unlawful for any city or town to Impose a 
special tax without due notice, is for a sum 
not embraced in the usual annual expenses 
and incurred by the city under its general 
powers, the purpose of the Legislature being 
to require the city to keep people informed in 
the matter of the imposition of taxes to pay 
particular expenses not belonging to the 
usual annual budget of the city; and a sum 
necessary to pay interest and principal of 
bonds authorized by the Legislature, both of 
which are ascertainable by reference to the 
municipal record, is not a special tax, within 
the statute. Sullivan v. Walton, 20 Fla. 552, 
555. 


Assessment for local improvements. 


Special taxation is based upon the sup- 
posed benefit to the contiguous property, and 
differs from special assessments only in the 
matter of ascertaining the benefits. In the 
case of special taxation the imposition of 
the tax by the corporate authorities is of it- 
self a determination that the benefits to the 
contiguous property will be as great as the 
burden of the expense of the improvement, 
and that such benefits will be so nearly lim- 
ited or confined in their effect to contiguous 
property that no serious injustice will be 
done by imposing the whole expense upon 
such property. Illinois Cent. R. Co. v. City 
of Decatur, 13 Sup. Ct. 203, 297, 147 U. 8. 
190, 37 L. Ed. 132. 


Special taxation means the same as spe- 
cial assessment, and in general is used to in- 
dicate impositions of assessments made on 
property in cities to pay for city improve- 
ments according to the extent of the value 
of the property by reason of the improve- 
ment. Special taxation differs from general 
taxation in this: that special taxation can 
only be imposed to the extent of the special 
benefits received, while the benefits whicb 
the taxpayer receives in return for general 
taxation are simply the enforcement of the 
laws, protection to life and property, and 
such other benefits as he shares with the 
public at large. The principle, however, 
which underlies special taxation, is that the 
value of the property is enhanced to an 
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amount at least equal to the assessment. 
City of Beatrice v. Brethren Church, 59 N. 
W. 932, 934, 41 Neb. 358. 


The term “special tax,“ as employed in 
Laws 1897, p. 162, § 58, declaring that no 
tax, except a special tax, shall be extended 
on the tax rolls until the property valuations 
are equalized by the State Board of Equali- 
zation, applies to such taxes as are levied 
in the same manner as general taxes, such 
as school and road taxes, and does not refer 
to or include assessments for municipal im- 
provements. McMillan v. City of Tacoma, 
67 Pac. 68, 26 Wash. 358. 


The Supreme Court has definitely held 
that the term “special taxes,” as used in 
Const. art. 10, § 11, relating to municipal 
taxation, and providing that the restriction 
as to the rate of tax shall apply to both gen- 
eral and special taxes, does not include spe- 
cial assessments for street improvements, 
though the ruling concedes that those assess- 
ments are sustainable only as an exercise of 
the taxing power. Lamar Water & Electric 
Light Co. v. City of Lamar, 31 S. W. 756, 
759, 128 Mo. 188, 32 L. R. A. 157. 


The term “special tax” has been, or can 
be and frequently has been, used with pro- 
priety to include an assessment for the re- 
construction of a street. A covenant to pay 
“all taxes, general and special,“ assessed 
against certain property, prima facie includes 
an assessment levied on the property to pay 
for the reconstruction of an adjoining street. 
Thomas v. Hooker-Colville Steam Pump Co., 
22 Mo. App. 8, 10, 11. 


SPECIAL TERM. 


A special term is a separate, independent 
term. In re Dossett, 37 Pac. 1066, 1073, 2 
Okl. 369. 


A special term of court is a term ap- 
pointed by the presiding officer or officers, 
held at an unusual time, for the transaction 
of particular business. Wightman v. Kars- 
ner, 20 Ala. 446, 451. 


Rev. St. 1889, p. 2147, § 14, states that 
a special term is when only one judge pre- 
sides, and is for the trial of causes and for 
the transaction of all other business not 
specified in the next preceding section. State 
ex rel. McCaffery v. Eggers, 54 S. W. 498, 
499, 152 Mo. 485. 


Under the Constitution, declaring that 
there shall be four justices of the Supreme 
Court in each district, that the general terms 
of said court may be holden by any three or 
more justices, and that special terms and 
circuit courts may be holden by any one or 
more of said justices, as the entire jurisdic- 
Jon of the court may be exercised at the 
general term by three or more judges, it 
follows that the authority, subordinate in 
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some respects, must be administered at the 
special term, or there is no difference be- 
tween them. The words “general” and “spe- 
cial” import this distinction:, The meaning 
of “general” is that which comprebends all; 
the whole. “Special’? means something de- 
signed for a particular purpose. Applied to 
jurisdiction, they indicate the difference be- 
tween a legal authority extending to the 
whole of a particular subject and one limit- 
ed to a part, and, when applied to the terms 
of the court, the occasions upon which these 
powers can be respectively exercised. Gracie 
v. Freeland, 1 N. Y. (1 Comst.) 228, 232, 


SPECIAL TICKET. 


Act March 9, 1875, § 8, declaring that 
the provisions of the act regulating the issu- 
ing and taking up of railroad tickets should 
not apply to speclal, half-fare, or excursion 
tickets,” applies to all special tickets, wheth- 
er they are half-fare or excursion tickets, 
or special in any other respect. State v. 
Fry, 81 Ind. 7, 9. 


SPECIAL TRAVERSE. 


A special] traverse is a mode of spread- 
ing upon the record, and submitting to the 
judgment of the court, a defense, consisting 
sometimes of new matter not appearing by 
the preceding pleading, which operates as an 
indirect denial of some fact or facts on which 
the case made by some preceding pleading 
depends; and although the matter pleaded by 
way of inducement does not directly answer 
the preceding pleading, for which purpose the 
absque hoc clause is necessary to form the 
perfect issue, yet it is a fundamental rule 
that the inducement should be such as in it- 
self amounts to suflicient answer in substance 
to the last pleading. Allen v. Stevens, 29 N. 
J. Law (5 Dutch.) 509, 513. 


A “special traverse” is defined by Gould, 
Pl. 377, § 4, as one preceded by introductory, 
affirmative matter called the inducement to 
the traverse.” He also says that “a special 
traverse begins with the words ‘absque hoc’ 
or ‘et non.’ A special traverse cannot be cre- 
ated to stand by itself. It depends on the 
affirmative connected with it. A defendant in 
replevin may plead property in himself, or in 
himself and plaintiff, or in himself and oth- 
ers, or in himself, plaintiff, and others, or in 
other persons; but in either case he must 
specially traverse by ‘et non’ or ‘absque hoc’ 
that the property belongs to plaintiff,” etc. 
Chambers v. Hunt, 18 N. J. Law (3 Har.) 
339, 352. 

In People v. Pullman's Car Co., 175 III. 
125, 51 N. E. 664. 64 L. R. A. 366, the court 
said: The design of a special traverse, as 
distinguished from common traverse, is to 
explain or qualify the denial. The essential 
parts of such plea are the inducement, the 
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denial, and the verification. The issuable 
part of the plea is the denial, which is under 
the absque hoc; and, when the denial under 
the absque hoc is sufficient, no issue of fact 
can be formed upon the inducement.” Peo- 
ple v. Central Union Tel. Co., 61 N. E. 428, 
430, 192 III. 307, 85 Am. St. Rep. 338. 


SPECIAL TRUST. 


A special trust arises where special and 
particular duties are pointed out to be per- 
formed by the trustee. In such cases he is 
not a mere passive agent, but he has active 
duties to perform, as when an estate is given 
to a person to sell and from the proceeds to | 
pay the debts of the settlor. Freer v. Lake, 
4 N. E. 512, 514, 115 III. 662; Cone v. Dun- 
ham, 20 Atl. 311, 313, 59 Conn. 145, 8 L. R. A. 
647, 


“A special trust is where the conveyance | 
to the trustee is to answer some immediate | 
and particular purpose, as where a trustee 
is interposed for the execution of some pur- 
pose, particularly pointed out, and the trustee | 
is bound to exert himself in the execution of 
the settlor’s intention.” Lewin, Trusts. “It 
is an obligation upon a person, arising out of 
the confidence imposed in him, to apply prop- 
erty faithfully and according to such confi- | 
dence.” Willis, Trustees Flagg v. Ely (N. 
Y.) 1 Edm. Sel. Cas. 206, 200, 4 N. Y. Leg. 
Obs. 100, 101. 


A simple trust is where property is vest- 
ed in one person upon trust for another, and 
the nature of the trust, not being prescribed 
by the settlor, is left to the construction of 
the law. In this case the cestui que trust has 
jus habendi, or the right to be put in actual 
possession of the property, and jus disponen- 


di, or the right to call upon the trustee to 


execute conveyances of the legal estate as the 
cestui que trust directs. The special trust is 
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to perform the duties imposed by the donor, 
and the cestui que trust has but a right in 
equity to enforce the performance. Dodson 
v. Ball, 60 Pa. (10 P. F. Smith) 492, 496, 100 
Am. Dec. 586, 


SPECIAL VENIRE. 


A special venire is a writ issued by order 
of the court for any number of persons, not 
less than 36, in the discretion of the court, to 
serve as a jury in a particular case. Code 
Cr. Proc. art. 605; Hall v. State, 12 S. W. 
739, 740, 28 Tex. App. 146. 


A special venire is a writ issued by order 
of the district court, in a capital case, com- 
manding the sheriff to summon such a num- 
ber of persons, not less than 36, as the court 
in its discretion may order, to appear before 
the court on a day named in the writ, from 
whom the jury for the trial of such case is to 
be selected. Code Cr. Proc. Tex. 1895, art. 
642. 


SPECIAL VERDICT. 


A special verdict is defined by statute 
as that by which the jury find the facts 
only, leaving the judgment to the court. Da- 
vis v. Chicago, M. & St. P. Ry. Co., 67 N. W. 
16, 19, 98 Wis. 470. 33 L. R. A. 654, 57 Am. 
St. Rep. 935; Big..ow v. Danielson, 78 N. W. 
599, 601, 102 Wis. 470; People v. McClure, 42 
N. E. 523, 524, 148 N. Y. 95; People v. Board 
of Police (N. Y.) 14 Abb. Prac. 151, 155; Spar- 
rowhawk v. Sparrowhawk (N. T.) 11 Hun, 
528, 530; Shipp v. Snyder, 25 8. W. 900, 901, 
121 Mo. 155; Robinson & Co. v. Berkey, 69 N. 
W. 434, 436, 100 Iowa, 136. 62 Am. St. Rep. 
549; In re Keithley’s Estate, 66 Pac. 5, 134 
Cal. 9; Montgomery v. Sayre (Cal.) 25 Pac. 
552, 554; Egan v. Estrada (Ariz.) 56 Pac. 721, 
722; Conner v. Citizens’ St. Ry. Co., 105 Ind. 
62, 65. 4 N. E. 441. 55 Am. Rep. 177; Maxwell 


where the machinery of a trustee is intro- v. Wright, 67 N. E. 267, 160 Ind. 515; Pitts- 


duced for the execution of some purpose, par- | 


ticularly pointed out, and the trustee is not, 
as before, a mere passive depository of the 


estate, but is called upon to exert himself 


actively in the execution of the settlor’s in- 
tention, as where a conveyance is to trustees 
upon trust to sell for payment of debts. 
kins v. Brinkley, 45 S. E. 541, 542, 133 N. C. 
154. 


burgh, C. & St. L. R. Co. v. Spencer, 98 Ind. 
186, 188. 


A special verdict is defined by Gen. St. p. 
684 (Code Civ. Proc. § 285), to be that “by 
which the jury finds facts only.” It must 


Per- present the facts as established by the evi- 


dence, and not the evidence to prove them. 
The facts to be found in a special verdict are 
the issuable facts presented by the plead- 


Trusts are simple and special. In the ings and there is no need of greater minute- 
one the trustee is passive, performing no | ness in the verdict than in the pleadings. 


duty, and the trust is merely technical. In 


the other, he is active, executing the donor’s | 


will, and the trust is operative. A simple 
trust gives to the cestui que trust the right 
to the possession and disposal of the property, 


and the legal estate becomes executed in him, ment to the court. Ann. 
unless when it is necessary to remain in the § 152; 


trustee to preserve the estate for the cestul 
que trust or pass it to others. A special 
trust maintains the legal estate in the trustee 


First Nat. Bank of Sturgis v. Peck, 8 Kan 
660, 666. 


A special verdict is that by which the 
jury find the facts only, leaving the judg- 
Codes & St. Or. 1901, 
Ballinger’s Ann. Codes & St. Wash. 
1897, § 5019; Code Civ. Proc. S. C. § 282; Code 
Civ. Proc. Cal. 1903, § 624; Code Civ. Proc 
N. Y. 1899, § 1186. 


SPECIAL VERDICT 


A special verdict must present the facts 
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A “special verdict” is a finding upon the 


as established by the evidence, and not the | material issues of fact raised by the plead- 


evidence to prove them, and they must be so 
presented as that nothing remains to the 
court but to draw conclusions of law. Little 
Rock & Ft. S. Ry. v. Miles, 40 Ark. 298, 326, 
48 Am. Rep. 10; Pen. Code Cal. 1903, § 1152; 
Rev. Codes N. D. 1899, § 5444: Code Civ. 
Proc. S. D. 1908, § 270; Cr. Code N. Y. 1903, 
§ 438; Bates’ Ann. St. Ohio 1904, § 5200; 
Rev. St. Utah 1898, § 3162; Code Cr. Proc. S. 
D. 1903, § 402; Ann. Codes & St. Or. 1901, § 
1414; Rev. St. Okl. 1903, § 4472. 


A special verdict finds all the facts which 
are requisite to enable the court to say, upon 
the pleadings and verdict, which party is by 
law entitled to judgment without reference 
to the evidence. Eisemann v. Swan, 19 N. 
Y. Super. Ct. (6 Bos w.) 668, 671. 


A special verdict is where the jury find 
the facts particularly, and then submit to the 
court the questions of law arising on them. 
Day v. Webb, 28 Conn. 140, 144. 


A special verdict is where the jury find 
the facts of a case, leaving the ultimate de- 
cision of the case upon those facts to the 
court, concluding conditionally that if, upon 
the whole matter thus found, the court should 
be of opinion that the plaintiff has a good 
cause of action, they then find for plaintiff, 
and assess his damages; if otherwise, then 
for the defendant. This proceeding is entire- 
ly anomalous. It is unknown and unrecog- 
nized by the common law, or by practice un- 
der the statute of Westminster II (St. 13 Edw. 
I, c. 30), which in fact originated the special 
verdict as it now exists. There also exists 
another species of special verdict, as where 


| 


ings. The object of a special verdict is sole- 
ly to obtain a decision of the issues of fact 
raised by the pleadings, not to decide dis- 
putes between witnesses as to minor facts, 
even if such minor facts are essential to es- 
tablish, by inference or otherwise, the main 
fact. Baxter v. Chicago & N. W. R. Co., 80 
N. W. 644, 646, 104 Wis. 307. 


A special verdict professes to find all the 
material facts which have been proved to the 
satisfaction of the jury, and concludes that 
if upon the facts so found the court should 
be of opinion that the defendant is in law 
guilty then the jury should find him guilty, 
but if upon the facts thus found the court 
should be of opinion that the defendant is 
not in law guilty then they find him not 
guilty. A verdict finding some only of many 
facts necessary to constitute the offense, 
without negativing the residue, is not a spe- 
cial verdict. United States v. Watkins (U. 
S.) 28 Fed. Cas. 419, 480. 


A special verdict is when the jury finds 
the facts, leaving the ultimate decision of the 
cause upon those facts to the court, conclud- 
ing conditionally that if, upon the whole mat- 
ter thus found, the court should be of the 
opinion that the plaintiff has a good cause 
of action, they then find for the plaintiff, and 
assess his damages; if otherwise, they then 
find for the defendant. Nothing is better set- 
tled, on principle as well as authority, than 
that all the facts upon which the court is to 
pronounce judgment should be incorporated 
in the special verdict. It is the exclusive 
province of the jury in the first place to de- 


the jury return a general verdict for plain-| termine all disputed questions of fact, to- 
tiff, subject, nevertheless, to the opinion of | ether with such undisputed facts as may be 


the court on a special case stated by counsel 
on both sides as a matter of law. 8 BI. 
Comm. 378. But this proceeding has gone 
out of practice, and perhaps never existed in 
Pennsylvania. Wallingford v. Dunlap, 14 
Pa. (2 Harris) 31, 32. 


A special verdict is defined by Black- 
stone to be one where the jury state the na- 
ked facts as they find them to be proved, and 
pray the advice of the court thereon, con- 
cluding conditionally—that is, if upon the 
whole matter the court should be of the opin- 
ion that the plaintiff had cause of action, 
then they find for the plaintiff; if otherwise, 
for the defendant. It is well settled beyond 
a question that a verdict of guilty, without 
specifying any offense, is general and suffi- 
cient. Statler v. United States, 15 Sup. Ct. 
616, 617, 157 U. S. 277, 39 L. Ed. 700. 


A “special verdict” is one by which the 
facts of the case are put on the record and 
the law is submitted to the judges, and the 
judgment is but the conclusion of the law up- 
on the facts thus found. Sweigard v. Wil- 
son, 106 Pa. 207, 213. 


necessary to a just decision of the cause. If 
important undisputed facts are omitted by 
mistake from the special verdict, or incor- 
rectly recited therein, the court may, upon 
full proof thereof, so amend and mold the 
verdict as to make it conform to the undis- 
puted facts. This should be done when the 
verdict is rendered, or as soon as practicable 
thereafter. The court, in considering a spe- 
cial verdict and entering the judgment there- 
on, is necessarily confined to the facts found 
and embodied in the verdict. McCormick v. 
Royal Ins. Co., 29 Atl. 747, 748, 163 Pa. 184. 


The facts involved in the finding of a 
special verdict are divided into two classes, 
evidentiary facts and inferential facts, and 
it is the duty of the jury to consider the evi- 
dentiary facts and to find the inferential. 
Louisville, N. A. & C. Ry. Co. v. Miller, 37 N. 
E. 343, 348, 141 Ind. 533. 


A special verdict must contain the con- 
clusions of fact as established by the evi- 
dence to the satisfaction of the jury, and not 
the evidence to prove them. People v. Me- 
Clure, 42 N. E. 523, 524, 148 N. T. 95. 


SPECIAL VERDICT 


Under Code, § 408, defining a general ver- 
dict as that by which the jury pronounced 
generally upon all or any of the issues, either 
in favor of the plaintiff or defendant, and a 
special verdict as that by which the jury 
found the facts, only leaving the judgment 
to the court, simple responses of es“ or 
“No” to issues submitted constitute general, 
not special, verdicts, and in case of incon- 
sistency between such responses the rule 
which requires a special verdict to prevail 
over a general one has no application. Por- 
ter v. Western N. C. R. Co., 97 N. C. 63, 71, 
2 S. E. 580. 


Finding in answer to interrogatories 
distinguished. 


There is a manifest difference between 
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have the same effect as if the grantor had 
covenanted that he, his heirs and personal 
representatives, will forever warrant and de- 
fend the said property unto the grantee, his 
heirs, personal representatives, and assigns, 
against the claims and demands of the gran- 
tor and all persons claiming or to claim by, 
through, or under him. Isner v. Kelley, 41 
S. E. 158, 160, 51 W. Va. 82. 


SPECIALIST. 


“Specialist” is defined in the Standard 
Dictionary to mean more especially a phy- 
sician or surgeon who applies himself to the 
study of some particular branch of his pro- 
fession. Whether a physician is a specialist 
or not is not a question of law, but one of 


a special verdict and the finding of the facts | fact, primarily for his own determination. 
in answer to interrogatories propounded to But, when he holds himself out as a special- 
the jury. A special verdict is in lieu of a; ist, it becomes his duty to use that degree of 


general verdict, and its design is to exhibit | 
all the legitimate facts and leave the legal | 
conclusions entirely to the court. Findings | 
of fact in answer to interrogatories do not 
dispense with the general verdict. A special | 
verdict covers all the issues in the case, while | 
an answer to a special interrogatory may re- 
spond to but a single inquiry pertaining. 
merely to one issue essential to the general | 
verdict. The one method of ascertaining : 
the facts often serves precisely the 5 
purpose as the other. The advantage of spe- 
cial interrogatories is that the parties are 
not deprived of the benefit of the general 
verdict and that the ultimate facts need not 
be called for. The design of special in- 
terrogatories is to point out the controlling 
questions in the case, exact for them separate 
consideration, and thereby guard against mis- 
apprehension of what are the vital issues to 
be determined. When the answers cover all 
the ultimate facts, these furnish a full ex- 
planation of the general verdict and a safe 
test of its accuracy. Their use, however, | 


skill which such a practitioner of necessity 
should possess. Baker v. Hancock, 64 N. E. 
38, 29 Ind. App, 456. 


SPECIALLY. 


“Specially,” as used in a statute provid- 
ing that animals specially imported for breed- 
ing purposes shall be admitted free, is de- 
fined to mean “particular,” and applies to 
and qualifies the words “for breeding pur- 
poses,” and not the word “imported.” Unit- 
ed States v. One Hundred and Ninety-Six 
Mares (U. S.) 29 Fed. 139, 140. 


SPECIALLY AUTHORIZED. 


“Specially authorized,“ as used in St. 
1875, c. 99, § 11, providing that the mayor 
and aldermen of a city, or any police officer 
or constable specially authorized by them, 
may enter on the premises of any person 
licensed to sell liquors to ascertain the man- 
ner in which such person conducts his busi- 


should never be perverted to the purpose of; ness, merely denotes the authority to be de- 
confusing and misleading jurors, nor to that rived from the order of the mayor and alder- 
of merely satisfying the curiosity of the | men, as distinguished from the powers vested 


parties. Morbey v. Chicago N. W. R. Co., 89 
N. W. 105, 107, 116 Iowa, 84. 


Answers to special questions not dis- 
posed of by the issues in a case do not there- 
after constitute a special verdict. Montgom- 
ery v. Sayre (Cal.) 25 Pac. 552, 554. 


Separate findings. 

Separate findings on separate causes of 
action are not special, but general, verdicts. 
Robinson & Co. v. Berkey, 69 N. W. 434, 436, 
100 Iowa, 136, 62 Am. St. Rep. 549. 


SPECIAL WARRANTY. 


It is provided by Code, c. 72, § 14, that a 
covenant by which any grantor shall warrant 
specially the property hereby conveyed shall 


in police officers and constables by virtue of 
their offices under the general laws, and does 
not require every order of the mayor and al- 
dermen authorizing such an entry to state 
the names of the officers and to designate the 
particular buildings which are to be searched. 
Commonwealth v. Ducey, 126 Mass. 269, 273. 


SPECIALLY DISPOSED OF. 


Testator by a residuary clause of his will 
gave to his wife and certain children, to be 
taken by them, share and share alike, all 
the rest and residue of his property which 
had not been specially disposed of. It was 
contended that the words “specially disposed 
of” in such clause excluded property subse- 
quently acquired, but it was held that the 
words should be construed according to their 


SPECIALLY SET UP 


ordinary acceptation, as showing an inten- 
tion of the testator to dispose of all his es- 
tate, real and personal, which had not been 
bequeathed or devised by a previous clause in 
the will, which construction gave to the wid- 
ow an estate for life or widowhood in the 
testator’s after-acquired property. Roberts 
v. Roberts, 29 N. E. 886, 887, 140 III. 345. 


SPECIALLY SET UP. 


The words “specially set up or claimed,” 
as used in Rev. St. § 709 [U. 8. Comp. St. 
1901, p. 575), giving the right of appeal to the 
Supreme Court of the United States from the 
state courts, where rights under the federal 
Constitution or laws were specially set up or 
claimed, implies that if a party intends to 
invoke for the protection of his rights the 
Constitution, or some treaty, statute, com- 
mission, or authority, he must so declare, and 
unless he does so declare specially—that is, 
unmistakably—the Supreme Court is without 
authority to re-examine the final judgment 
of the state court. Oxley Stave Co. v. Butler 
County, 17 Sup. Ct. 709, 711, 116 U. S. 648, 
41 L. Ed. 1149 (cited in Union Mut. Life Ins. 
Co. v. Kirchoff, 18 Sup. Ct. 260, 262, 169 U. 
S. 103, 42 L. Ed. 677). 


A federal right is “specially set up or 
claimed” in a state court, within Rev. St. $ 
709, so as to confer jurisdiction on the Su- 
preme Court of the Unlted States on a writ 
of error, where a claim sufficiently appears 
in a motion for new trial and in the assign- 
ments of error before the Supreme Court of 
the state. San Jos6 Land & Water Co. v. 
San José Ranch Co., 23 Sup. Ct. 487, 489, 189 
U. S. 177, 47 L. Ed. 765 (citing Murdock v. 
Memphis, 87 U. S. [20 Wall. ] 590, 633, 22 L. 
Ed. 429, 443; Gross v. United States Mortg. 
Co., 108 U. S. 477, 2 Sup. Ct. 940, 27 L. Ed. 
795; Fire Ass'n of Philadelphia v. New Tork, 
119 U. S. 110, 115, 7 Sup. Ct. 108, 30 L. Ed. 
342, 345; Egan v. Hart, 166 U. S. 188, 17 
Sup. Ct. 300, 41 L. Ed. 680: Sayward v. Den- 
ny, 158 U. S. 180, 184. 15 Sup. Ct. 777, 39 L. 
Ed. 941, 942; Mallett v. North Carolina, 181 
U. 8, 589, 21 Sup. Ct. 730, 45 L. Ed. 1015). 


SPECIALTV. 


See Debt by Specialty.” 


Under the common-law rule a seal made 
the instrument a specialty, and removed it 
from that class of writings known as “sim- 
ple contracts.” J. B. Streeter Co. v. Janu, 
96 N. W. 1128, 1129, 90 Minn. 393. 


A specialty is a sealed instrument. 
Beekman v. Hamlin, 24 Pac. 195, 196, 19 Or. 
383, 10 L. R. A. 454, 20 Am. St. Rep. 827. 


The word “specialty” is understood to 
mean a sealed instrument, and it is undoubt- 
ediy used in that sense in Comp. St. p. 879, 
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limiting actions on specialty to eight years. 
Brainerd v. Stewart, 33 Vt. 402, 404. 


A specialty is a writing under the hand 
and seal of a party. Halnon v. Hainon, 55 
Vt. 321, 322. 


Debts by specialty are such whereby a 
sum of money becomes or is acknowledged 
to be due by an instrument under seal. Lane 
v. Morris, 10 Ga. 162, 167 (elting 2 Bl. Comm. 
382); January v. Goodman (U. S.) 1 Dall. 
208, 1 L. Ed. 103; Kimball v. Whitney, 15 
Ind. 280, 282. 


Bouvier says a specialty is “a writing 
sealed and delivered.” Brainerd v. Stewart, 
33 Vt. 402, 404. 


Tomlins, in his Law Dictionary, defines 
a specialty as “a writing or deed under the 
hand and seal of the parties,” and says these 
are looked on as the next class of deeds aft- 
er those of record, being confirmed by spe- 
cial evidence under seal. Brainerd v. Stew- 
art, 33 Vt. 402, 404. 


Parsons, in his work on Contracts, 
speaks of specialties as “contracts under 
seal.” Brainerd v. Stewart, 83 Vt. 402, 404. 


A specialty is defined by Littleton to be 
a bond, bill, or such like instrument, writing, 
or deed, under the hand and seal of the par- 
ties. Broughton v. Badgett, 1 Ga. (1 Kelly) 
75, 77. 


A specialty includes contracts under sea! 
and obligations of record. It is the sale or 
record which constitutes a specialty. Doyle 
v. West, 54 N. E. 469, 470, 60 Ohio St. 438. 


Sealing and delivering is the criterion of 
a specialty. The writing must be actually 
sealed, and although in the body of the writ- 
ing it is said that the parties have “set their 
hands and seals,” yet It is not a specialty 
unless it be actually sealed and delivered; 
but if a paper be actually sealed and deliv- 
ered, it is a specialty, though no mention of 
it be made in the body of the writing. The 
fact, and not the assertion, fixes the nature 
of the instrument. Taylor v. Glaser Pa.) 2 
Serg. & R. 502, 503. 


The word “specialty,” as used in the 
statutes of limitation of Virginia providing 
that all actions of debt grounded upon any 
lending or contract, without specialty, shall 
be commenced and sued within five years 
and not after, is a term of art with a weil- 
known common-law meaning, and does not 
include a contract which is not sealed. Bank 
of United States v. Donnally, 33 U. S. (8 Pet.) 
361, 371, 8 L. Ed. 974. i 


A specialty is a contract executed with 
the solemnity of sealing and delivery, and is 
emphatically still a deed. In contemplation 
of law it possesses the attributes of dignity 
and verity in a pre-eminent degree. None 


SPECIALTY 


but debt or covenant will lie upon it. It con- 
stitutes the basis of the action, without ref- 
erence to the consideration, and defendant 
cannot deny the debt or demand without de- 
nying the deed which creates it Helm v. 
Eastland, 5 Ky. (2 Bibb) 193, 194. 


“Specialty” is a word which in its tech- 
nical signification imports an instrument un- 
der seal for the payment of money. The 
term, it is true, is sometimes employed in a 
loose way of being invested with a more ex- 
tensive meaning; but, when precision is im- 
portant, the term is used with the limited 
force just assigned to it. Elasser v. Haines, 
18 Atl. 1095, 1100, 52 N. J. Law (23 Vroom) | 
10. 


A specialty is defined to be a writing, 
senled and delivered, which is given as a se- 
curity for the payment of a debt, in which 
such debt is particularly specified; and al- 
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the medical profession. In re Hunter, 60 N. 
O. 372, 374. 


Judgment. 


The term “specialty,” as used in the stat- 
ute of limitations, does not embrace a judg- 
ment. Kimball v. Whitney, 15 Ind. 280, 282; 
Burnes v. Simpson, 9 Kan. 658, 665. 


The transcript of a judgment is to be 
regarded as a specialty, within the statute 
of limitations. Stockwell v. Coleman, 10 
Ohio St. 83, 41. 


The word “specialty,” as used in the 
statutes of Ohio, limiting the time for the 
bringing of an action upon a specialty, in- 
cludes a judgment of the court of a sister 
state. Randolph v. King (U. S.) 20 Fed. Cas. 
260, 261. 


A judgment of a court is not a “special- 


though in the body of the writing it is said ty.” within the meaning of that term as used 
that the parties have set their hands and in the statute of limitations, which provides 
seals, yet if the instrument be really sealed, that actions upon the case, covenant, and 
it is a specialty, and if it be not sealed it is debt founded upon a specialty, or any agree- 
not a specialty, though the parties in the ment, contract, or promise in writing, must 
body of the writing make mention of a seal. be commenced within 15 years. Tyler's 


The term bas long been used in England and | 
America as embracing debts on recognizan- 
ces. Judgments, and decrees, and in England 
certainly debts upon statute; but there is no 
ease holding that a note secured by a mort- 
gage is a specialty. Seymour v. Street, 5 
Neb. 85, 87. 


An instrument by which the defendant 
promises and obligates himself and his heirs | 
to pay to the plaintiff and his assigns, con- | 
cluding with the words, “‘as witmess my hand 
and seal,“ and actually sealed, is a specialty. | 
January v. Goodman (U. S.) 1 Dall. 208, 1 L. 
Ed. 103. 


“Specialty or simple contract,” within 
the meaning of Code Civ. Proc. § 1843, pro- 
viding that the heirs of an intestate and the 
heirs and devisees of a testator are respec- 
tively liable for the debts of the decedent 
arising by simple contract or by specialty. to 
the extent of the estate, interest, and right 
in the real property which descended to them 
from, or was effectually devised to them by, 
the decedent, comprises every kind of con- 
tractual obligation, and therefore a sole dev- | 
isee is liable for indebtedness of a fixed: 
amount arising and invested by the testator | 
as agent. De Crano v. Moore, 64 N. Y. Supp. 
3, 6, 50 App. Div. 361. 


A specialty is a contract under seal, and 
is considered by the law as entered into witb | 
more solemnity, and consequently of higher 


Ex’rs v. Winslow, 15 Ohio St. 364, 366. 


The word “specialty,” as used in the lim- 
itation laws of Nebraska, does not include a 
domestic judgment. David y. Porter, 1 N. 
W. 528, 530, 51 Iowa, 254. 


A judgment for damages estimated in 
money is sometimes called by text writers 
a “specialty” or contract of record, because 
it establishes a legal obligation to pay the 
amount recovered, and by a fiction of law 
a promise to pay is implied where such le 
gal obligation exists. It is on this principle 
that an action ex contractu will lie on a judg- 
ment. But this fiction cannot convert a 
transaction wanting the assent of the par- 
ties into one which necessarily implies it. 
Judgments for torts are usually the results 
of violent contests, and, as observed by the 
court below, are imposed on the losing party 
by a higher authority against his will or pro- 
test. Louisiana v. New Orleans, 109 U. S. 
285, 3 Sup. Ct. 211, 27 L. Ed. 936. A liability 
for tort created by statute, although reduced 
to a judgment by a recovery of the damages 
suffered, did not thereby become a contract, 
in the sense of the Constitution of the Unit- 
ed States. Livingston v. Livingston, 66 N. 
E. 123, 127, 173 N. Y. 377, 61 L. R. A. 800, 
93 Am. St. Rep. 600. 


SPECIALTY BY CONTRAOT. 


“Specialty by contract” means some 


dignity, than ordinary simple contracts, Civ. right or cause of action given by statute 
Code Ga. 1895, § 3634. which does not exist at common law. In 
such cases the nature or cause of action does 

As branch of a profession. not depend in any degree upon any contract 
A specialty is one branch of a profes- relation. There is no original obligation 
sion; for example, dentistry is a specialty of | whatever created by the act of the parties. 


SPECIE 


Wardle v. Hudson, 96 Mich. 482, 485, 55 N. 
W. 992 


SPECIE. 


“Specie,” as used in an instrument pay- 
able in specie, means that the designated 
number of dollars should be paid in so many 
gold or silver dollars of the coinage of the 
United States. Trebilcock v. Wilson, 79 U. 
S. (12 Wall.) 687, 695; Belford v. Woodward, 
41 N. H. 1097, 1099, 158 III. 122, 29 L. R A. 
593. 


“Specie” may well be understood to 
mean such coin as constitutes a legal tender. 
Bryant v. Damariscotta Bank, 18 Me. (6 
Shep.) 240, 244. 


The word “specie” means gold or silver. 
Miller v. Lacy, 33 Tex. 351, 353. According 
to commercial usage, the standard of our 
language, and in the popular acceptance 
thereof, the term means gold and silver. 
Webb v. Moore, 20 Ky. (4 T. B. Mon.) 483. 


“Specie” means metallic money issued 
by public authority, and is generally used in 
contradistinction to paper money. Walkup 
v. Houston, 65 N. C. 501, 502. 


The word “specie” means gold and sil- 
ver, solid coin, etc.; that is, money which 
has an intrinsic value. Hartley's Lessee v. 
McAnulty (Pa.) 4 Yeates, 95, 96. 


Specie is a coin of the precious metals of 
a certain weight and fineness, with govern- 
ment’s stamp thereon denoting its value as 
a medium of exchange or currency. Henry 
v. Bank of Salina (N. Y.) 5 Hill, 523, 536. 


“Specie,” as used in a note payable in 
specie, made after the passage of the legal 
tender acts, should be construed to be pay- 
able in dollars only, and not to be payable 
for so many dollars in gold and silver coin. 
Glover v. Robbins, 49 Ala. 219, 221, 20 Am. 
Rep. 272. 


Marine insurance. 


The principal meaning of the word spe- 
cie” bas been said by Mr. Parsons (2 Pars. 
Marine Law, 381), in commenting on the 
rule that there is not a total loss of a cargo 
insured if a portion of the insured articles 
exist in specie,” to be appearance, and 
therefore there is not a total loss if a portion 
of the articles insured retain their appear- 
ance. Wallerstein v. Columbian Ins, Co., 26 
J. X. Super. Ct. (8 Rob.) 528, 538. 


SPECIE VALUE. 


“Specie value,” as used in a contract 
with the state to print the laws, etc., for so 
much in state paper at its specie value when 
the same shall become due and payable, 
means the market or current value of the 
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paper, and not an arbitrary valuation fixed 
by the officers of the state. Blackwell v. 
Auditor of Public Accounts, 1 Ill. (Breese) 
196. 


SPECIES. 


Act 1869, making it unlawful for the own- 
er of “domestic animals of the species bull” 
to allow them to run at large, means bulls of 
all kinds and descriptions, without reference 
to size, age, or quality; but it does not em- 
brace cows, beifers, or steers. The word 
“species” implies individuals of the same 
kind and all of the individuals having the 
same characteristics. Oil v. Rowley, 69 III. 
469, 472. 


SPECIFIC. 


The words “generic” and “specific” are 
relative words. A name, which is said by 
comparison with some other name to be 
specific, ig so said because the definition giv- 
en of the name alleged to be specific limits 
the subject under consideration more or fur- 
ther than the definition which is assigned 
to that name which is called generic. Curie 
v. Beard (U. 8.) 44 Fed. 551, 553. 


“Specific” is defined to mean “tending 
to specify or make particular, definite, limit 
ed, or precise, as a specific statement. Peters 
v. Banta (Ind.) 23 N. E. 84, 85. 


The word “specifically,” as defined by 
the lexicographers, is equivalent to the word 
“definitely” or precisely.“ Under the me- 
chanic’s lien law of the District of Columbia, 
requiring that notices of lien shall “specific- 
ally set forth the amount claimed,” it ir 
necessary only to set forth the precise 
amount claimed, but not the items that gc 
to make up that amount. Emack v. Camp 
bell (U. S.) 14 App. Cas. 186, 190. 


“Specific” means the very opposite of 
the word general,“ and in an action on re- 
plevin to recover the possession of specific 
property a complaint containing only a gen- 
eral description of the property is insufficient 
Smith v. McCoole, 46 Pac. 988, 989, 5 Kan. 
App. 718. 


“Specific,” as used in a statute requiring 
grounds of appeal to be set forth in a specific 
manner, is relative. The purpose of the stat- 
ute is to notify the adverse party of the 
grounds of appeal and to enable him to be 
prepared to meet them at the trial. A state- 
ment in an appeal from a decree refusing to 
admit to probate an instrument purporting 
to be a will, stating as a ground of appeal! 
that the instrument is the last will ane 
testament of the deceased, is specific. Lis 
comb v. Eldredge, 38 Atl 1052, 1053, 20 R. 1 
335. 


SPEZCIFIO 


Im medicine. 

“A specific in medicine,” says Dungii- 
son, “is a substance to which is attributed 
the property of removing directly one dis- 
ease, rather than any other.” Humphrey's 
Specific Homeopathic Medicine Co. v. Wens 
(U. 8.) 14 Fed. 250, 253. 


SPECIFIC APPROPRIATION. 


“Specific appropriation,” as used in 
Const. art. 3, § 22, declaring that no money 
shal] be drawn from the treasury, except 
in pursuance of a specific appropriation made 
by law, means a particular, a definite, a limit- 
ed, and a precise appropriation. State v. 
Wallichs, 11 N. W. 860, 861, 12 Neb. 407; 
Id., 21 N. W. 389, 397, 16 Neb. 679; Id., 15 
Neb. 609, 610, 20 N. W. 110. 


“Specific appropriation,” as used in Pol. 
Code, art. 6, § 433, subd. 17, providing that 
the Comptroller of State may draw warrants 
on the treasury for the payment of money 
directed by law to be paid out of the treas- 
ury, but no warrant must be drawn unless 
authorized by law upon an unexhausted spe- 
cific appropriation provided by law to meet 
the same, means an act by which a named 
sum of money has been set apart in the 
treasury and devoted to the payment of a 
particular claim or demand. Stratton v. 
Green, 45 Cal. 149, 150. 


SPECIFIC ASSIGNMENT OF ERROR. 


That the court erred in rendering judg- 
ment is not a “specific assignment” of error, 
as contemplated by Rev. St. 1894, § 667. 
Seisler v. Smith, 46 N. F. 993, 994, 150 Ind. 
88. 


Under Rev. St. 1894, § 667, requiring on 
appeal a specific assignment of all the er- 
rors relied on, a specification which invites a 
discussion, not of a single ruling of the trial 
court, but of two distinct rulings, is not 
within the term. May v. State, 39 N. B. 701, 
702, 140 Ind. 88. 


SPECIFIC DENIAL. 


A specific denial to each allegation of a 
complaint is a separate denial applicable only 
to the particular allegation which such de 
nial controverts. San Francisco Gas Co, v. 
City of San Francisco, 9 Cal. 453, 470. 


The term “specific denial,” as used in 
Prac. Act Dec. 23, 1867, § 16, providing that 
an answer under certain circumstances 
should contain a specific denial, means a de- 
nial contradistinguished from a general de- 
nial, and a denial under information and 
belief. Sands v. Maclay, 2 Mont. 35, 38. 


The word “specific,” as used in the Code, 


SPECIFICO LEGACY 


tain a specific denial of each material al- 
legation of the complaint controverted by 
the defendant, requires the answer to dis- 
tinctly specify the allegations controverted. 
An answer cannot be controverted, without 
mentioning by some particular mark of dis- 
tinction the allegation which it is designed 
to controvert. An answer denying in terms 
specifically every material allegation of the 
complaint, but without particularizing the 
allegations, is not a specific denial, but in 
effect a mere general denial, and hence is 
insufficient under the Code. Seward v. Mil- 
ler (N. Y.) 6 How. Prac. 312. 


SPECIFIC DEPOSIT. 


A “specific deposit” exists where money 
or property is given to a bank for some spe- 
cific and particular purpose, as a note for 
collection, money to pay a particular note, or 
property for some specific purpose. Officer 
v. Officer, 94 N. W. 947, 948, 120 lowa, 389, 
98 Am. St. Rep. 365. 


SPECIFIC DUTY. 


A duty imposed by laws is specific when 
a case or state of circumstances exists prop- 
er for its discharge. A specific duty may 
arise in two ways. It may be imposed di- 
rectly, as when a public officer is directed 
to execute a particular conveyance to a per- 
son by name, or it may arise out of a general 
duty, as where circumstances have arisen 
such as were in the contemplation of the 
law imposing such general duty as the ob- 
ject and occasion of its exercise. Morton 
v. Comptroller General, 4 S. O. (4 Rich.) 430, 
473. 


SPECIFIO GRAVITY. 


‘Specific gravity” is the ratio of the 
weight of a body to the weight of an equal 
volume of some other body taken as the 
standard or unit. Louisville Public Ware 
house Co. v. Collector of Customs (U. S.) 49 
Fed. 561, 568, 1 C. OC. A. 371. 


SPECIFIO LEGAO T. 


A “specific legacy“ has been defined to 
be the bequest of a particular thing or mon- 
ey, specified and distinguished from all oth- 
ers of the same kind, as of a horse, a piece 
of plate, money in a purse, stock in the 
public funds, a security for money, which 
would immediately vest with the assent of 
the executor. Morriss v. Garland’s Adm’r, 
78 Va. 215, 222; Graham v. Graham's Ex'r. 
45 N. O. 291, 297; Rexford v. Bacon, 62 N. 
E. 936, 940, 195 III. 70; In re Wood worth's 
Estate, 31 Cal. 595, 601; Fow's Estate, 12 
Pa. Co. Ct. R. 133, 134; In re Walkers Es- 
tate (Pa.) 3 Rawle, 229, 237; Chester County 
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104; Kunkel v. Macgill, 56 Md. 120, 122;, same kind, and which could only be satis- 


Tifft v. Porter, 8 N. T. (4 Seld.) 516, 518; 
Langdon v. Astor’s Ex’rs, 10 N. Y. Super. Ct. 
(3 Duer) 477, 543; Getman v. McMahon (N. 


Y. Supp. 164, 166, 52 Hun, 200; Hill v. Hard- 
ing, 17 S. W. 199, 201, 92 Ky. 76; Broadwell 
v. Broadwell's Adm’r, 61 Ky. (4 Metc.) 290, 
291; Lilly v. Curry’s Ex'r, 69 Ky. (6 Bush) 
590, 592; Perrine v. Perrine, 6 N. J. Law 
(1 Halst.) 133, 140, 10 Am. Dec. 392; Kelly 
v. Richardson, 13 Soufh. 785, 790, 100 Ala. 
584; Gllmer's Legatees v. Gilmer’s Ex'rs, 42 
Ala. 9, 16; Tomlinson v. Bury, 14 N. E. 137. 
140, 145 Mass. 346, 1 Am. St. Rep. 464; New 
Albany Trust Co. v. Powell, 64 N. E. 640, 
641, 29 Ind. App. 494; Adair v. Adair, 90 N. 
W. 804, 806, 11 N. D. 175; Cooch’s Ex’r v. 
Cooch’s Adm’r (Del.) 5 Houst. 540, 566, 1 Am. 
St. Rep. 161; In re Ludeam’s Estate (Pa.) 1 
Pars. Eq. Cas, 116, 117; Osborne v. McAlpine 
(N. Y.) 4 Redf. Sur. 1, 4; Pell v. Ball (S. C.) 


Speers, Eq. 48, 51, 55. 


“A ‘specific legacy,’ as the term imports, 
is a gift or bequest of some definite, specific 
thing—something which is capable of being 
designated and identified. A clause in a will 
giving to certain persons ‘all moneys or leg- 
acies coming to me from any source’ does 
not create a specific legacy.” Dean v. 
Rounds, 27 Atl. 515, 18 R. I. 436. 


A bequest of a sum of money to be paid 
out of another sum willed to the wife of 
testator, which sum is not to be paid from 
any particular sum, is not a specific legacy. 
Adair v. Adair, 90 N. W. 804, 806, 11 N. D. 
175. 


It has been said that “specific legacies” 
are of two kinds: The first is that where a 
certain chattel is particularly described and 
distinguished from all others of the same 
species, as, “I give the diamond ring pre- 
sented to me by A.” This legacy can be 
satisfied only by the delivery of the identical 
ring. The second is where a chattel of a 
certain kind is bequeathed, without any des- 
ignation of it as an individual chattel, as, I 
glve a dlamond ring.“ This may be fulfilled 
by a delivery of anything of the same kind. 
But this distinction no longer prevails, and 
the only kind now recognized is that first 
mentioned. In re Hadden, 1 Con. Sur. 306, 
308, 9 N. T. Supp, 453. 


A legacy is specific where it is a bequest 
of a specific part of testator’s effects, so dis- 
tinguished from the rest thereof that upon 
the consent of the executor the property or 
the thing bequeathed vests in the legatee; 
an individual legacy, which cannot be satis- 
fied but by the delivery of the identical sub- 
ject. Everitt v. Lane, 37 N. C. 548, 551. 


A specific legacy is a gift of a specific 
part of the testator’s estate, identified and 
distinguished from all other things of the 


fied by the delivery of the particular thing. 
The gift is specific, if the specific things are 


so enumerated as to distinguish them from 
Y.) 30 Hun, 531, 533; Scofield v. Adams, 12, the residue. 
Hun, 366, 369; Humphrey v. Robinson, 5 N. it should be shown by express words. 


It is no longer necessary that 
It 
may be implied from the whole will, taken 
together. Dauel v. Arnold, 66 N. H. 846, 850, 
201 III. 570. 


A “specific legacy,” as the term imports, 
is a gift or bequest of some definite, specific 
thing, something which is capable of being 
designated and identified. Dean v. Rounds, 
18 R. I. 436, 27 Atl. 515, 28 Atl. 802. Gifts 
of stated sums of money, without specifying 
any distinctive money, in contradistinction 
to any other money of like amount, are not 
specific legacies, but are general pecuniary 
legacies. In re Martin (R. I.) 54 Atl. 589, 
594. 


A legacy is specific when it can be satis- 
fied only by the transfer or delivery of some 
particular portion of or article belonging to 
the estate, which the testator intended should 
be transferred to the legatee in specie. Ro- 
quet v. Eldridge, 20 N. E. 733, 734, 118 Ind. 
147. 


“A legacy is specific when the thing be- 
queathed is personal property specified and 
so designated that that particular thing, and 
no other in its stead, must pass to the leg- 
atee.” Starbuck v. Starbuck, 93 N. O. 183, 
185. 


A legacy is specific when it is the inten- 
tion of the testator that the legacy should 
be the very thing bequeathed, and not mere- 
ly a corresponding amount in value. Wal- 
lace v. Wallace, 23 N. H. (3 Fost.) 149, 154. 


A specific legacy is a gift of a severed 
or distinguished part of a testator’s estate. 
Theobald, Wills, 104. It is the bequest of a 
particular thing or money, specified and dis- 
tinguished from all others of the same kind. 
Roper, Leg. 192. A gift of all the money in 
a bag, all the money in a purse, or all the 
money in a bank, would be a specific legacy, 
and a bequest of all uninvested moneys in a 
bank, or in the hands of agents, or in the per- 
sonal custody of the testator at the time of 
his decease, is specific. In re Fow's Estate, 1 
Pa, Dist. R. 483. 


A bequest of money, afterwards de- 
scribed by the testator as property ‘“‘specific- 
ally disposed of,” is a “specific legacy.” 
Witherspoon v. Watts, 18 S. C. 396, 424. 


A specific legacy ordinarily entitles the 
legatee to income, profits, or proceeds of the 
article on the death of the testator, because 
such legacies are considered separate from 
the general estate, and appropriated from 
the time of the death of the testator. Weth- 
ered v. Safe Deposit & Trust Co., 28 Atl. 
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A designation of a general legacy as a 
specific one in a residuary clause of a will 
will not change its character, where the 
term “specific” is evidently used by the tes- 
tator with reference to the fact that it was 
a legacy of a specified sum of money. Park- 
er's Ex’rs v. Moore, 25 N. J. Eq. (10 C. E. 
Green) 228, 233. 


“Specific,” as used in Rev. St. c. 65, $ 
31, authorizing the legatee of a specific leg- 
acy to recover the same in a suit at law, 
means definite, special, or particular. Holt 
v. Libby, 14 Atl. 201, 202, 80 Me. 329. 


A bequest by an iron manufacturer to 
his children of certain amounts of iron and 
iron castings, when at the time of his death 
he did not own a quantity of fron and iron 
castings sufficient to pay all such legacies, 
and he did not specify any particular iron 
or iron castings, or say my iron and cast- 
ings,” was held not to be a specific legacy, 
but to partake of the nature of both a gen- 
eral and a specific legacy. Graham v. Gra- 
bam’s Ex’r, 45 N. C. 291, 297. 


To make a legacy specific the will must | 


mark out some identical thing given, as a 
house or other individual] thing, or, if it be 
of stock, it may be described as “my stock,” 
etc., or “stock standing in my name.” If it 
be of money, it may be identified as money 
in a certain bank; but a bequest of a speci- 
fied amount of some particular kind of stock 
is not specific. So a bequest of a specified 
amount of gold and silver, to be kept on in- 
vestment by a trustee, is not a specific leg- 
acy, but is a pecuniary legacy. Mathis v. 
Mathis, 18 N. J. Law (8 Har.) 59, 66. 


A legacy of a particular thing, specified 
and distinguished from all others of the 
same kind belonging to the testator, is spe- 
cific. Civ. Code Cal. 1903, § 1357. subd. 1; 
Civ. Code Mont. 1895, § 1820; Rev. St. Utah 
1898, § 2802; Civ. Code S. D. 1903, § 1071. 


As subject to ademption. 


The principal characteristics of a spe- 
cific legacy are that it is a part of the tes- 
tator’s property itself, that it is a severed 
or distinguished part of the whole of his 
property, and that it is liable to ademption. 
Morriss v. Garland’s Adm’r, 78 Va. 215, 222. 


A specific legacy can only be satisfied 
by the thing bequeathed. If that has no 
existence when the will becomes operative, 
the legacy has no effect. Tomlinson v. Bury, 
14 N. E. 137, 140, 145 Mass. 346, 1 Am. St. 
Rep. 464. 


A specific legacy is one which expresses 
and distinguishes the property bequeathed 
from the other property of the testator, so 
that it can be identified. It can only be sat- 
isfied by the thing bequeathed. If that has 
no existence when the bequest would other- 
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wise become operative, the legacy has no 
effect. If the testator subsequently parts 
with the property, even if he exchanges it 
for other property, or purchases other prop- 
erty with the proceeds, the legatee has no 
claim on the estate for the value of his leg- 
acy. The legacy is adeemed by the act of 
the testator. Tomlinson v. Bury, 145 Mass. 
347, 14 N. E. 140, 1 Am. St. Rep. 464. A 
provision in a will reciting that the testator 
is entitled, or may be entitled, to a certain 
interest in the estate of a deceased person, 
and defining the entire interest, constitutes 
a specific devise, though the cash value 
thereof is indefinite. In re Tillinghast, 49 
Atl. 634, 635, 23 R. L 121. 


If at the time of a testator’s death the 
subject of a specific legacy is found among 
the assets of the testator, it must be paid 
to the legatee by the executor in preference 
to the general legacies, and is not liable to 
contribution for the payment of debts due 
from the estate, if there should not be a 
sufficiency of assets for that purpose, and 
for the payment of other legacies in full; 
and, moreover, such legacy is payable at 
once, and, where it is a money legacy, with 
interest from the death of the testator. On 
the other hand, if the property so specifically 
bequeathed is not in the possession of the 
testator at the time of his death, by reason 
of its previous payment, sale, or destruction, 
it is adeemed, and the gift fails. A bequest 
of $2,000 of the “South Ward loan of Ches- 
ter, Pa.,“ by a person owning $10,000 worth 
of bonds known by that designation, is a 
demonstrative, and not a specific, legacy, 
and is therefore not adeemed by the payment 
of the bonds before the testator’s death. 
Ives v. Candby (U. S.) 48 Fed. 718, 719. 


Demonstrative or general legacy dis- 
tinguished. 

One of the attributes of a specific, as 
distinguished from a general, legacy, or a 
demonstrative legacy, is that, if the property 
given in specie does not exist at the death 
of the testator, there is nothing upon which 
the gift can take effect, and the legacy is 
necessarily lost. A general legacy is payable 
out of any personalty, or, if properly char- 
ged, out of the real estate, of the deceased. 
In this respect a demonstrative legacy has 
the quality of a general legacy. It differs 
from a specific legacy in this respect: That 
the former bequeaths certain property in 
specie, while the latter gives generally a 
sum of money to be primarily raised out of 
certain specified property. If there is none 
of the property existing out of which it is 
to be raised, it becomes a general legacy, 
payable out of the general estate. If a part 
of the property is existing. but such part is 
insufficient to pay all of the demonstrative 
legacy, the remainder becomes a general leg- 
acy. Johnson v. Conover, 35 Atl, 291, 293, 
54 N. J. Eq. 333. 


SPECIFIC LEGACY 


A specific legacy is a bequest of a par- 
ticular chattel distinguished from all others 
of the same kind, as contradistinguished 
from a general legacy which is one payable 
out of a general fund. Perrine v. Perrine, 
6 N. J. Law (1 Halst.) 133, 139, 10 Am. Dec. 
392; Tifft v. Porter, 8 N. Y. (4 Seld.) 516, 518 
(citing Williams, Ex’rs, 838). 


If a legacy is made payable primarily 
out of a specified fund, it is called demon- 
strative. A specific legacy is a bequest of a 
specified part of the testator’s estate, which 
is so distinguished. Thus, where a legacy is 
bequeathed out of a debt, if the debt be not 
in existence at the testator’s death, or suffi- 
cient to pay the legacy, the legatee will be 
entitled to satisfaction out of the general 
estate. On the other hand, where the legacy 
is so connected with the fund out of which 
it is payable that the legacy and the fund 
are the same, it is specific, as if one be- 
queathed to B. the money now owing to him 
from A., or in the hands of A. Under these 
definitions, the giving to each of two sons 
of a certain portion of the fund and to both 
the whole is indicative of a specific legacy; 
and where the testator added, providing 
the said amount and interest is collected“ 
from the fund designated, there can be no 
doubt that the legacies were specific, and not 
demonstrative. Appeal of Smith, 103 Pa. 
559, 561. 


A legacy is said to be “general,” when 
it is not answered by any particular portion 
of or article belonging to the estate, the de- 
livery of which will alone fulfill the intent 
of the testator; and when it is so answered 
it is said to be a specific legacy, because it 
consists of some specific thing belonging to 
the estate, which is by the legacy intended 
to be transferred in specie to the legatee. 
A will providing that “I have and own in 
my own right the sum of $2,000, received 
from the estate of my father, which I will 
and bequeath to my daughters, in equal 
shares,” is a specific legacy. Smith v. Me 
Kitterick, 2 N. W. 390, 392, 51 Iowa, 548. 


A specific legacy differs from a general 
legacy or pecuniary legacy in this respect: 
that if the thing secured or money bequeath- 
ed is lost, paid, or destroyed in the lifetime 
of the testator, the legatee will not be enti- 
tled to any recompense or satisfaction out 
of his personal] estate; whereas, a general 
legacy is to be paid out of the assets of the 
testator when converted into money, if the 
same is sufficient for that purpose, and in the 
order prescribed in the will. Humphrey v. 
Robinson, 5 N. Y. Supp. 164, 166, 52 Hun, 
200. 


A specific legacy differs from a general 
or pecuniary legacy in this respect: that if 
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give unto my nephew one thousand dollars 
on the books of the loan office, Pennsylvania, 
as per certificate No. 267,” but previous to 
the death of the testator, and after the mak- 
ing of the will, the government paid off the 
loan, and the testator received the $1,000 
standing in his name, the legacy was specific, 
und was adeemed by the receipt of the mon- 
ey by the testator. In re Ludlam’s Estate 
(Pa.) 1 Pars. Eq. Cas. 116, 117. 


All money deposited in bank. 


The term “specific legacy” includes a 
bequest of money deposited in a bank, the 
bequest being all of testator’s money deposit- 
ed in such bank. In re Bell’s Estate, 8 Pa. 
Co. Ct. R. 454. 


All personalty. 


A bequest of all testator’s personalty, 
with certain specific exceptions, is a general, 
and not a specific, legacy. Kelly v. Rich- 
ardson, 13 South. 785, 790, 100 Ala. 584. 


A specific legacy is a bequest of specified 
goods, distinguished from all otber goods or 
property of the testator, which the legatee 
could point to and claim as his own. A mere 
bequest of all my personal property,” or a 
fractional part thereof, is not a specific leg- 
acy. The bequest of all the personal estate 
generally is not specific. A gift to a widow 
of one-third part of the personal estate of 
the testator in lieu of dower is not specific. 
| Appeal of Crone, 103 Pa. 571, 576. 


All property. 
A bequest of “all my property” is not a 
, Specific bequest. In re Woodworth’s Estate, 
| 31 Cal. 595, 601. 
| 
Particular debt. 
The gift of a particular debt, as where 
a bequest is made of the money now owing 
to me from A.,“ is a specific legacy. Hayes 
v. Hayes, 17 Atl. 634, 45 N. J. Eq. 461. 


Wherever the testator specifically de- 
scribes the chattel, and distinguishes it from 
all others of the same kind, it is a specitic 
legacy. When he bequeaths money in a par- 
ticular chest or a particular debt, it comes 
within this description; and a devise of “all 
the money due on a bond against P.” is a 
specific legacy. Stout v. Hart, 7 N. J. Law 
(2 Halst.) 414, 423. 


Real estate. 


A specific legacy is a bequest of a par- 
ticular article or articles capable of being 
designated and identified; and the devise of 
real estate, to be specific, must designate the 
| particular estate intended to be devised, or 
must be in such terms that it can be ascer- 


there be a deficiency of assets, the specific tained what particular estate is in view by 


legacy will not be liable to abate with the 


the testator. Bradford v. Haynes, 20 Me. 


general legacies. Where a will provided, “I | (2 App.) 105, 107. 


SPECIFIC LEGACY 


Stock or bonds. ` 


Specific legacies are considered as sep- 
arated by the testator from the general es- 
tate, and as appropriated at the time of the 
death, and consequently from that time 
whatever accrues from them belongs to the 
legatee. and therefore, when there is a spe- 
citic legacy of stock, the dividends belong to 
the legatee from the death of the testator. 
In re Blackmer’s Estate, 28 Atl. 419, 420, 66 
Vt. 46. 


A gift of a certain number of shares of 
certain stock to a grandchild, made when the 
testator possessed that number of shares, 
though at the time of his death he did not 
possess such number, is a specific legacy. 
New Albany Trust Co. v. Powell, 64 N. H. 
640, 641, 29 Ind. App. 494. 


A legacy is specific when it is a bequest 
of a specified part of the testator's personal 
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such stock at the time of the execution of 
the will is not sufficient to justify the court 
in declaring the legacy to be specific. Dry- 
den v. Owings, 49 Md. 356, 365. 


The bequest of a certain sum “in Con- 
federate state bonds” is not specific, but gen- 
eral. The words do not designate any par- 
ticular bonds, specified and distinguished 
from all others. Had the legacy been of a 
certain sum of money “in my Confederate 
state bonds,” it would have been specific; 
but the fact that the testator at the time of 
making his will had that whieh was given in 
quantity equal to or greater than the bequest 
was not of itself sufficient to change the class 
of legacy from general to specitic. Gilmer’s 
Legatees v. Gilmer’s Ex’rs, 42 Ala. 9, 16. 


SPECIFIC LIEN. 


A specific lien is a charge upon a par- 


estate. A legacy given by a bequest of “the ticular piece of property, by which it is held 


sum of $50,000 of the capital stock of * > , 

or, in case I shall not bold that amount of | 
such stock, * * * I direct them [the ex- 
ecutors] to take from my otber personal prop- 
erty to an amount sufficient to equal said 
sum,” other clauses of the will giving to vari- 
ous legatees each a specified number of 

shares of the capital stock of the same com- | 
pany, and others, is not a specific legacy, but | 
a pecuniary one. In re Anderson, 43 N. Y. 

Supp. 1146, 1148, 19 Misc. Rep. 210. 


A specific legacy is a disposition of a cer- 
tain thing, which may be known and distin- 
guished from any other thing of the same 
kind, so that the legatee may say, “I have a 
right to this very thing.” A donation in 
these words: “I give to H. my East Haddam 
Bank stock. The notes secured upon such 
stock are to be paid by my executor or ad- 
ministrator, so far as may be consistent with 
my will, and such stock to be in payment and 
discharge of my indebtedness to her, if 
enough for that purpose; and, if such stock 
exceed such indebtedness, then the use of all 
such stock to go to the said H. for life, and 
after her decease to go with the residuum of 
my property’’—was held to be a specific leg- 
acy of the bank stock. Brainerd v. Cowdrey, 
16 Conn. 1. 7. 


According to well-settled rules of con- 
struction, in order to constitute a specific leg- 
acy, it is necessary for the testator to dis- 
tinguish or identify the stock or thing given, 
by saying “stock now in my possession,” or 
“now standing in my name,” or some other 
equivalent expression, marking the corpus 
of the stock bequeathed, and showing the tes- 
tator meant that that identical stock, and no 
other, should pass to the legatee. In case of 
a bequest general of stocks, or of a sum of 
money in stocks, without further explana- 
tion, and without more particularly refer- 
ring to or marking the corpus of the identical 
stock, the fact that the testator possesses 


for the payment or discharge of some par- 


i ticular debt or duty, in priority to the gen- 


eral debts or duties of the owner. Rohrbach 
v. Germania Fire Ins. Co., 62 N. Y. 47, 56, 
20 Am. Rep. 451. 


A specific lien is one that attaches to 
certain property, or to some particular piece 
of property, as contradistinzuished from a 
general lien, such as a factor has for his gen- 
eral balance. Cross, Liens, pp. 246, 315. 
The lien of a mechanic or materialman, giv- 
en by statute, is a specific lien, as it attaches 
to a particular piece of property, as the build- 
ing and lot on which it stands. Gross v. Da- 
ly (N. X.) 5 Daly, 540, 546. 


A specific or particular Hien can arise 
only, first, by an express contract; second, by 
usage or custom of trade; third, by implica- 
tion of law; fourth. by statute. Pease v. 
Ditto, 59 N. E. 983, 986, 189 III. 456. 


SPECIFIC MACHINE. 


Act 1839, § 7, providing that every person 
or corporation, who has or shall have pur- 
chased or constructed any newly invented 
machine, manufacture. or composition of 
matter prior to the application of the invent- 
or or discoverer for a patent, shall be held to 
possess the right to use and vend to others 
to be used “the specific machine, manufac 
ture, or composition of matter” so made or 
purchased, means “the thing invented, the 
right to which has been secured by patent.” 
Andrews v. Hovey, 8 Sup. Ct. 676, 677, 124 
U. S. 694, 31 L. Ed. 557. 


SPECIFIC PERFORMANCE. 
See “Bill for Specific Performance.” 


“Specific performance” is a remedy for 
enforcing the equitable duties growing out of 
an alleged agreement, and when the agree- 
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ment is oral it must be of such a nature that 
the court would have had jurisdiction in re- 
spect to it in case it had been in writing. 
A contract will not be specifically enforced, 
unless it is certain in its terms, or can be 
made certain by reference to such extrinsic 
facts as may be within the rule of law refer- 
red to, to ascertain its meaning. Smith v. 
Bradhurst, 41 N. Y. Supp. 1002, 1004, 18 Misc. 
Rep. 546. 


The equity to compel specific perform- 
ance of contracts arises where an agreement 
binding at law has been infringed and the 
remedy at law by damages is inadequate. 
Adams, Eq. 77. But the inadequacy of a 
compensatory suit on a broken contract does 
not always depend on the breach being finan- 
cially injurious to the plaintiff. A breach 
that would be pecunlarily beneficial to him 
may be of such a nature in other respects 
that nothing short of prevention will be just. 
If the price fixed by written executory agree- 
ment for the sale of a farm is more than the 
value, that fact is not an answer to a bill 
brought by the purchaser against the vendor 
for specific performance of the agreement. 
The purchaser, financially benefited by the 
violation of his legal right, would be finan- 
cially injured by resorting to the remedy of 
a suit for nominal damages. Dow v. North- 
ern R. R., 36 Atl. 510, 543, 67 N. H. 1. 


“Specific performance” is an equitable 
remedy, which compels the performance of a 
contract in the precise terms agreed on, or 
such a substantial performance as will do 
justice between the parties under the cir- 
cumstances of the case. Rison v. Newberry, 
18 S. E. 916, 919, 90 Va. 513. 


Specific performance is not an absolute 
right. It rests in judicial discretion, exercis- 
ed according to the principles of equity and 
with reference to the facts in the case. Gen. 
Dig. U. S. 1710, and authorities cited; Wolf 
v. Great Falls Water Power & Town Site Co., 
38 Pac. 115, 117, 15 Mont. 49. 


Specific performance is not a matter of 
tight in the litigant, but is one of sound judi- 
cial discretion, controlled by established prin- 
ciples of equity, and will be granted or with- 
held by the court upon a consideration of all 
the circumstances of each particular case. 
The contract sought to be enforced must be 
certain and definite in all its provisions, and 
fair and mutual in its terms, and must be so 
clearly proven as to satisfy the court that it 
constitutes the actual agreement between 
the parties. If any of these ingredients are 
wanting, the specific performance will not be 
decreed. Horner v. Woodland, 41 Atl. 1079, 
1080, 88 Md. 511 (citing Geiger v. Green [Md.] 
4 Gill, 472). 


Specific performance has been defined as 
the actual accomplishment of a contract by 
the party bound to fulfill it; performance of 
a contract in the precise terms agreed on; 


SPECIFIC TAX 


strict performance. Diamond State Iron Co. 
v. Todd Del.) 14 Atl. 27, 34, 6 Del. Ch. 163. 


“Specific performance,” as applied to 
contracts, has been defined to be the actual 
accomplishment of the contract by the party 
bound to fulfill it; performance of the con- 
tract agreed on; strict performance. Bur- 
ton v. Vessels, 5 Del. Ch. 568, 572. 


The specific performance of contracts for 
sale or exchange and conveyance of land is 
never a matter of right, but always of grace. 
Appeal of Alexander (Pa.) 4 Montg. Co. Law 
Rep'r, 35, 36. 


SPEOTTIC POLICY. 


Specific policies are policies of insurance 
covering several different articles, but limit- 
ing the insurer's liability to a fixed sum on 
each separate article. American Cent. Ins. 
Co. v. Landau, 49 Atl. 738, 750, 62 N. J. Hq. 
78. 


SPECIFIC QUESTION. 


Gen. St. c. 66, § 199, providing that spe- 
cific questions of fact may be tried by a jury 
or referred, means a question specified; that 
is, distinctly stated. Cummings v. Taylor, 21 
Minn. 366, 369. 


SPECIFIC TAX. 


Chief Justice Grant, in Pingree v. Au- 
ditor General, 78 N. W. 1025, 120 Mich. 95, 44 
L. R. A. 679, said: “A tax based on the as- 
sessed cash value of property assessed is not 
a specific tax. It is an ad valorem tax, and 
any enactment by a Legislature that it is a 
specific tax does not make it so; otherwise, 
the Legisiature could determine what was 
meant by use of terms in the Constitution 
which have a well-defined meaning. The 
fact that, in imposing a specific tax, the value 
of the thing taxed is taken into considera- 
tion in determining the amount of it, does 
not change the nature of the tax.” Mr. Jus- 
tice Montgomery in his opinion begins with 
the statement: “I think it cannot be main- 
tained that a tax on property based on as- 
sessments is a specific tax. The definition 
of ‘specific tax’ stated by Judge Cooley is a 
tax which imposes a specific sum by the head 
or number, or some standard of weight or 
measure, which requires no assessment be- 
yond a listing and specification of the ob- 
jects to be taxed.” Union Trust Co. v. 
Wayne Probate Judge, 84 N. W. 1101, 1102, 
125 Mich. 487. 


The term “specific taxation” in Const. 
art. 14, §§ 11, 12, requiring a uniform rule of 
taxation, except on property paying specific 
taxes, does not include water rates paid by 
consumers under the statute incorporating 
the Water Commission of Detroit. Jones v. 
Board of Water Com’rs, 34 Mich. 273, 276. 
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SPECIFICALLY OHARGED. conversion of corn into meal, of grapes into 
wine, etc. Here, although the meal possesses 

As used in the opinion of the nage ae no quality which the corn did not, yet it not 
where a wife signed a note as shad or her only does not possess all the same qualities, 
nusband, had the debt been specifically char- but there is difference in the name, the char- 
ged with the consent of her trustee, the court | acter, the solidity, and every attribute w wich 
would have enforced its payment, the words distinguishes one species from another. 
specifically | charged” are used as 8ynony-| Meal and corn are as different as lime and 
mous with “expressly charged,” and do not rock, or rye and whisky. In such a case the 
mean ae charge must be on 0 rule as laid down in the books is indefinite, 
property. Flaum v. Wallace, 9 8. E. 567, and in some of the cases cited for Illustration 


571, 103 N. C. 296. seems to be twofold: (1) That there must be 
. a change of the species; (2) that the thing 
SPECIFICALLY DEVISED. changed must be insusceptible of reduction 


i to the original quality and kind. The uni- 
Testator, whose heirs at law were one versal] application of the latter branch of the 
son and two married daughters, in the first rule seems to be irreconcilable with the prin- 
clause of his will devised and bequeathed to ciple. The reason why the material of one 
his son, subject to the limitations afterwards | which has been changed into a different spe- 
made in the will, one equal one-third part of | cies by another is not to be restored to the 
9 àwn¾ÿp 55 original owner is that it cannot be returned 
in kind. It is not the specific thing which 
ee 5 5 3 85 belonged to him, and therefore is not his, and 
’ cannot be his, though it hemi- 
such third part. In a subsequent clause he ca] or mechanical 90 bo „ 
devised and bequeathed the general residuum , 
of his estate pe before eA devised, ß!v!ßx unies tie Ore: 
lly to be divided his th bil inal materia] can be restored without any 
1 020 A . 95 y a 8 8 85 H 10 gti A 55 intrinsic change. Therefore, as long as it 
en, their Deirs and assigns, Held, that DY remains a new and essentially different spe- 


the words “specifically devised” testator did | cies, it cannot be recovered by suit from the 


not mean, as technically construed, a specific person who effected the change in it. Lamp- 
legacy, as the gift of a particular chattel, but ton's Ex'rs v. Preston’s Ex'rs, 24 Ky. (1 J. J. 
meant his real estate. Homer v. Shelton, 43 Marsh.) 454, 462, 19 Am. Dac, 104. 

Mass. (2 Mete.) 194, 208. ' 


A statement in a demurrer that the bill 

IFICALLY DISPOSED OF. does not set forth any case for equitable re- 
1 £ j lief is a “specification,” within a rule of 
The residuary clause of a will, giving the | court requiring every demurrer to distinctly 
property not therein before “specifically dis- specify the ground or subject of demurrer. 
posed of,” means particularly disposed of. Demarest v. Terhune, 50 Atl. 664, 665, 62 N. 


Roberts v. Cooke, 16 Ves. 451, 453. J. Eq. 663. 
| A distinct “specification of error,“ under 
SPECIFICALLY INSURED. the rules of the Court of Civil Appeals, must 


Plaintiff was engaged in the cold storage Point out that part of the proceedings con- 
business, keeping in store eggs, poultry, etc., | tained in the record in which the error is 
which were constantly changing. The policy complained of in a particular manner, so as 
insured the merchandise contained in the to identify it, whether it be the rulings of the 
warehouse, “not specifically insured.” Plain- court upon a motion, or on the particular 
tiff held another policy on the poultry. part of the pleadings, or on any other matter 
Held, that the poultry was “specifically in- relating to the cause or its trial, or the por- 
sured,” and therefore not covered by the sec- tion of the charge given or refused, with such 


ond policy, notwithstanding the fact that the reasonable certainty as may be practicable 
poultry was not designated such as “one hun- in a clear statement, considering the matter 


dred packages of poultry, marked x ” ete. referred to. St. Louis & S. W. Ry. Co. of 
Firemen's Fund Ins. Co. v. Western Refrig- Texas v. McArthur, 70 S. W. 817, 318, 96 


erating Co., 44 N. E. 746, 747, 162 III. 322. Tex. 65. 


The “specifications of the grounds of op- 

position to a bankrupts discharge” are an 

SPECIFICATION. answer to the bankrupt’s petition for dis- 
Right by specification can only be ac charge, and therefore a pleading in almost 
quired when, without the accession of any | any sense. even the most technical, or else it 
other material, that of another person, which is an independent petition, though not such 
has been used by the operator innocently, has in form, asking the court to deny to the 
been converted by him into something specifi- | bankrupt his discharge; and in either case, 
cally different in the inherent and character- | by all the analogies of any practice, and by 
istic qualities which identify it. Such is the the very terms of the bankrupt statute, it re 
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quires verification. In re Glass (U. 8.) 119 
Fed. 509, 514. 


In architecture. 


“Specifications,” in architecture, em- 
brace, as understood by the profession, not 
only the dimensions and mode of construc- 
tion, but a description of every piece of ma- 
terial, its kind, length, breadth, and thick- 
ness, and the manner of joining the separate 
parts together. Bouvier defines them as “a 
particular and detailed account of a thing.” 
Gwilt: They are an accurate description 
of the materials and work to be used and 
performed in the execution of a building.” 
Worcest. Dict.: “A written instrument con- 
taining an exact and minute description, ac- 
count, or enumeration of particulars.” Gil- 
bert v. United States (U. S.) 1 Ct. Cl. 28, 34 
{citing Enc. Arch. p. 595, § 19). 


“The word ‘specifications,’ when applied 
to a building, means a specific and detailed 
statement of the materials to be used in the 
building and the manner of performing the 
work.” State v. Kendall, 18 N. W. 85, 90, 15 
Neb. 262. 


“Specifications” denotes a detailed state- 
ment of the various elements involved in the 
plan of the building or structure. Jenney v. 
City of Des Moines, 72 N. W. 550, 551, 103 
Iowa, 347. 


Where by a contract in writing a painter 
agreed with the owner to do all the painting 
agreeably to specifications signed by the par- 
ties and annexed to the contract, and fur- 
nish materials mentioned in the specifica- 
tions, and when the contract was executed 
there was annexed thereto a letter signed by 
the painter, showing the kind and quality of 
materials to be used and how they were to 
de applied, such a letter was a “specification” 
within the meaning of the contract. McGer- 
agle v. Broemel, 20 Atl. 857, 858, 53 N. J. 
Law, 59. 


In military law. 


According to military usage and prac- 
tice, a “charge” before a court-martial is in 
effect divided into two parts; the first tech- 
Dically called a charge,“ and the second 
a “specification.” The charge proper desig- 
nates the military offense of which the ac- 
cused is alleged to be guilty; and the speci- 
fication sets forth the acts or omissions 
which form the legal constituents of the of- 
fense. Carter v. McClaughry, 22 Sup. Ct. 
181, 189, 183 U. S. 865, 46 L. Ed. 236. 


In patents. 


“Specification,” as used in Rev. St. § 
4916 [U. S. Comp. St. 1901, p. 3393], provid- 
ing that, whenever any patent is inoperative 
or invalid by reason of a defective or insuff- 
elent specification, the Commissioner shall, on 
the surrender of such patent, cause a new 
patent for the same invention in accordance 
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SPECULATION 


with the correct specification, being used 
without the word “claim,” means the descrip- 
tion and claim. Wilson v. Coon (U. S.) 6 
Fed. 611, 614. 


The purpose of the drawings and the 
' specifications of a patent is to plainly de- 
i scribe the machine or combination invented, 
so that one skilled in the art can construct 
and operate it. Brammer y. Schroeder (U. 
S.) 106 Fed. 918, 930, 46 C. C. A. 41. ; 


SPECIFY. 


“Specify” means to point out, to partic- 
ularize, or to designate by words one thing 
from another; and a mortgage which de- 
‘scribed the property included therein as “one 
bay mare, two mare mules, one horse mule,” 
did not sufficiently specify the property, so 
as to put one, who bona fide purchased from 
the mortgagor one black horse mule nine 
years old and one black mare mule four 
| years old, on notice by its record that tbe 
i mules mortgaged were the same as those pur- 
chased. Stewart v. Jaques, 77 Ga. 365, 368, 
3 S. E. 283, 4 Am. St. Rep. 86. 


“Specified,” as used in a statute requir- 
ing the party to swear that a mortgage is 
made to secure the debt specified in the con- 
dition, means, according to Webster, “spe- 
cially named.” The intention of the act must 
have been to require that the debts designed 
to be secured should be specifically named, 
so that those who have occasion to consult 
the record may be able to ascertain the debt 
and amount of the demands designed to be 
secured. Page v. Ordway, 40 N. H. 253, 256. 


SPECIMEN. 


“Specimens,” as used in an indictment 
charging the stealing of a quantity of speci- 
mens of gold and silver ores, has a meaning 
well understood, particularly in the mining 
country. When we speak of specimens of 
quartz, it is as fully understood there what is 
meant as if you would speak of a horse. 
Webster defines the word thus: “A part or 
small portion of anything; a sample.’ A 
cabinet of minerals consists of specimens. 
People v. Freeman, 1 Idaho, 322. 


A marble statue is a “specimen of sculp- 
ture,” within the meaning of Tariff Act July 
24, 1897, c. 11, § 2, Free List, par. 649, 30 
Stat. 201 [U. S. Comp. St. 1901, p. 1687], cov- 
ering “specimens or casts of sculpture.” Sib- 
bel v. United States (U. S.) 124 Fed. 105. 


SPECULATION. 
As gaming, see “Gambling—Gaming.” 


The statement of a person that in pur- 
chasing property sold at a sale under a de 
cree of court he was making a “speculation” 
means that he was getting the property for 
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much less than it was worth. Maxwell v. 
Burns (Tenn.) 59 S. W. 1067, 1071. 


The fact that a lumber company lent 
money without security to persons to enable 
them to enter and pay for land under the 
timber and stone act, in the expectation that 
when the entrymen obtained title it would be 
enabled to buy the timber from such lands 
by reason of the fact that it had the only 
mill in the vicinity, does not render the en- 
tries invalid for fraud, where there was no 
agreement for the sale prior to the entries, 
but each man was free to keep the timber or 
to sell it to others; nor are such entries in- 
valid as made on “speculation,” because the 
persons making them did so with the inten- 
tion of selling the timber for their own bene- 
fit. United States v. Detroit Timber & Lum- 
ber Co. (U. 8.) 124 Fed. 893. 


SPECULATIVE DAMAGES. 


The term “speculative damages” is used 
to designate damages in excess of compensa- 
tory damages, which are allowed as a pun- 
ishment of the wrongdoer. It is synonymous 
with the term “exemplary,” “vindictive,” and 
“punitive” damages. Murphy v. Hobbs, 5 
Pac. 119, 123, 7 Colo. 541, 49 Am. Rep. 366. 


SPECULATIVE VALUE. 


The “speculative value” of corporate 
stock is based on calculation of future pros- 
pects and contingencies. Commonwealth v. 
Edgerton Coal Co., 30 Atl. 125, 164 Pa. 284. 


SPECULATOR. 
As trader, see “Trader—Tradesman.” 


SPEECH. 


See “Articulate Speech.” 


SPEEDILY. 


See As Speedily As Oan Be.“ 


In an instruction in an action against a 
city for injuries by reason of a defective 
sidewalk, declaring that the city was obliged 
to repair speedily, “speedily” is not synony- 
mous with “in a reasonable time,” which more 
clearly expresses the city’s obligation, and 
therefore the instruction was misleading and 
erroneous; the term “speedily” requiring a 
lesser time than the jury might find was a 
reasonable time within which the city was 
bound to repair. Hembling v. City of Grand 
Rapids, 58 N. W. 310, 99 Mich. 292. 


SPEEDY TRIAL. 


The term “speedy trial,” as used in the 
Constitution, guarantying to every one ac 
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cused of crime the right to a speedy trial, is 
difticult of definition. It is very clear that 
one so accused has not a right to demand a 
trial immediately upon the accusation or ar- 
rest being made. He must wait until the 
regular term of the court having jurisdiction 
of the offense with which he is charged, until 
an indictment is found and presented, and un- 
til the prosecution has had a reasonable time 
to prepare for the trial. Nor does a “speedy 
trial” mean a trial immediately on presenta- 
tion of the indictment or the arrest upon it. 
It simply means that the trial shall take 
place as soon as possible after the indictment 
is found, without depriving the prosecution 
of a reasonable time for preparation. Ex 
parte Stanley, 4 Nev. 113, 116. 


“Speedy,” as used in Const. art. 1, 1 10, 
providing “that in all capital or criminal 
prosecution a man hath a right to * > *® 
a speedy trial by an impartial jury,” does not 
mean “immediate.” Brown v. Epps, 21 S. E. 
119, 120, 91 Va. 726, 27 L. R. A. 676. 


What constitutes a “speedy trial,” as 
used in Code Cr. Proc. § 8, subd. 1, entitling 
defendant in a criminal action to a speedy 
and public trial, depends upon the circum- 
stances of each particular case. It is left 
with the court to determine whether that 
important right has been denied to the de 
fendant. People v. Hall, 64 N. Y. Supp. 433, 
436, 51 App. Div. 57. 


The guaranty of a speedy trial, provided 
by Const. art. 1, § 7, in fa vor of the accused 
in a criminal prosecution, does not preclude 
the state from a reasonable opportunity to 
examine and prosecute the charge. Ex parte 
Jefferson, 62 Miss. 223, 227. 


By the words speedy trial” in the Con- 
stitution is meant a trial regulated and con- 
ducted by fixed rules of law, and any delay 
created by the operation of those rules is 
not included in the meaning of the consti- 
tutional provision. Nixon v. State, 10 Miss. 
(2 Smedes & M.) 497, 507, 41 Am. Dec. 601. 


Gen. St. § 1609 (habeas corpus act), pro- 
vides that if any person shall be committed 
for a criminal or supposed criminal matter. 
and not admitted to bail, and shall not be 
tried on or before the second term of the 
court having jurisdiction of the offense. the 
prisoner shall be set at liberty by the court, 
unless the delay shall happen on the appli- 
cation of the prisoner. This is undoubtedly 
a statutory definition of the constitutional 
provision which exists in all our state Con- 
stitutions, as well as in the federal organic 
law, to wit, that the defendant in a criminal 
case shall be entitled to a speedy trial. 
This speedy trial was undoubtedly analogous 
to the right which obtained to the defendant 
at the common law, and which was recog- 
nized by the judges who held court under 
the commission of both oyer and terminer 
and gaol delivery. Under these commis- 
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sions, ft was the custom of the judges to 
proceed against the prisoners who were in 
confinement, and, except upon occasion 
shown, to clear the jail of all offenders two 
or three times a year. Cummins v. People, 
84 Pac. 734, 736, 4 Colo. App. 71 e 4 
BL Comm. c. 19). 


What is meant by a “speedy trial,” guar- 
antied by the Constitution, has been deter- 
mined by the Legislature in the enactment 
of a statute that every person against whom 
an indictment is found charging a felony and 
held in any court for trial shall be forever 
discharged from the prosecution for the of- 
fense if there be three regular terms of the 
circuit, or four of the county, corporation, 
or hustings court in which the case is pend- 
ing after he is so held without a trial. Ben- 
ton v. Commonwealth, 91 Va. 782, 786, 21 
S. E. 495. 


SPENDTHRIFT. 


A person may be considered a “spend- 
thrift” in the sense that he is extravagant, 
but may not have reached a point in his 
expenditures at which a court would be justi- 
fied in treating him as a spendthrift in the 
legal meaning of the word. In re Coleman’s 
Estate, 40 Atl. 69, 72, 185 Pa. 437. 


The word “spendthrift” shall include ev- 
ery person who is llable to be put under 
guardianship on account of excessive drink- 
Ing, gaming, idleness, or debauchery. Hurd’s 
Rev. St. III. 1901, p. 1719, e. 131, § 1, subd. 
6; Cobbey's Ann. St. Neb. 1903, § 5410; Ann. 
Codes & St. Or. 1901, § 5290; V. S. 1894, 
2750; Comp. Laws Mich. 1897, § 8735; Gen. 
St. Minn. 1894, § 255, subd. 6; Rev. Laws 
Mass. 1902, p. 89, c. 8, § 5, subd. 20; Pub. 
St. N. H. 1901, p. 64, c. 2, § 19; Appeal of 
Morey, 57 N. H. 54. 


SPENDTHRIFT TRUST. 


A “spendthrift trust“ is the term com- 
monly applied to those trusts which are cre- 
ated with a view of providing a fund for the 
maintenance of another, and at the same 
time securing it against his improvidence or 
incapacity for his protection. Provisions 
against alienation of the trust fund by the 
voluntary act of the beneficiary or by his 
creditors are the usual incidents. Bennett 
v. Bennett, 66 III. App. 28, 37, 38. 


A provision in a will which gave the 
rents and profits of the realty to the hus- 
band during his life, and the remainder in 
the property to his sisters, and exempted the 
interest of the husband in the property, or, 
rather, its rents and profits, from liability 
for the husband’s debts, created what is 
called a “spendthrift trust.” Guernsey v. 
Lazear, 41 S. E. 405, 406, 51 W. Va. 328. 
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SPINSTER OR UNMARRIED NIECE. 


Where a will gave testator’s residuary 
estate to his “spinster or unmarried nieces,” 
six of his nieces never having been married, 
and two of them being widows at the time 
of his death, it was held that as then all 
stood in the same relation to testator, and 
their actual condition was that of single or 
unmarried women, the widows, as well as 
the spinsters, were included. In re Con- 
way’s Estate, 87 Atl. 204, 181 Pa. 156, 40 
Wkly. Notes Cas. 193, 194. 


SPIRIT—SPIRITS. 


See “Distilled Spirits’; “Wine Spirits.” 


The word “spirit” is derived from the 
Latin word “spiritus,” one meaning of which 
is “life.” Caswell v. State, 21 Tenn. (2 
Humph.) 402, 403. 


“Spirit” is defined by Webster as a 
strong, pungent, stimulating liquor, obtained 
by distillation, as rum, brandy, gin, whisky. 
The word “spirit” is derived from the Latin 
“spiritus,” meaning life. The discovery of 
the art of distillation belongs to the alchem- 
ists, who made it in the course of their in- 
vestigations after what they called the “elix- 
ir vitæ,” a liquid the discovery of which 
was to render man immortal. When by dis- 
tillation they had procured pure alcohol, 
judging from its effects, they for a time were 
deluded by the hope that the grand secret 
had been discovered, and called it “aqua 
vitæ,” water of life. Brandy is still so call- 
ed by the French, “eau de vie.“ The Eng- 
lish, in adopting the name, have taken the 
word “spiritus” as the root from which to 
form it, instead of the more common word 


“vitæ.” Caswell v. State, 21 Tenn. (2 
Humph.) 402, 403. 
“Spirit,” or “spirits,” has a general 


meaning, as applied to fluids, mostly of a 
lighter character than ordinary water, ob- 
tained, but not produced, by distillation; but, 
as applied particularly to iiquors, they sig- 
nify the essence, the extract, the purest solu- 
tion, the highly rectified spirit—the pure al- 
cohol contained in them. The spirit of liq- 
uors is really the alcohol in them. It is this 
characteristic, this essential element, that 
makes them spirituous. State v. Glersch, 4 
S. E. 193, 194, 98 N. C. 720. 


Spirits are the product of a double pro- 
cess, by the application of heat to a still 
containing the material. The product of the 
first distillation is known as “low wines” 
or “singlings,” which are subsequently sub- 
jected to a second process, in order to pro- 
duce spirits. United States v. Tenbroek, 15 
U. 8, (2 Wheat.) 248, 258, 4 L. Ed. 231. 


“Spirits” are liquors manufactured by 
distillation. The class does not include ale, 
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as it lg produced by fermentation. People v. 
Crilley (N. Y.) 20 Barb. 246, 248. 


“Spirits” is the name of an inflammable 
liquor produced by distillation. The term 
cannot be applied to wine, which is the prod- 
uct of fermentation; and therefore the sale 
of wine is not the sale of a spirituous liquor, 
within the meaning of a statute prohibiting 
the sale of such liquors. State v. Moore 
Ind.) 5 Blackf. 118. 


“Spirits,” as used in St. 6 Geo. IV, e. 80, 
§ 132, providing a penalty for the sale of 
any quantity of “spirits” to any person to 
the end that the same may be unlawfully 
retailed or consumed, signifies an inflamma- 
ble liquid produced by distillation, either 
pure or mixed only with ingredients which 
do not convert it into some article of com- 
merce not known in common parlance under 
the general appellation of spirits,“ and does 
not include sweet spirits of niter. Attorney 
General v. Bailey, 1 Welsb. H. & G. 281. 


Absinthe is within the phrase “brandies 
and other spirits” in the French reciprocity 
agreement, providing for reduced duties on 
brandies and other spirits. United States v. 
Luyties (U. S.) 124 Fed. 977. 


By the word “spirit,” in statutes, shall 
be intended all spirituous or intoxicating liq- 
uor, and all mixed liquor, any part of which 
is spirituous or intoxicating, unless other- 
wise expressly declared. Pub. St. N. H. 
1901, p. 65, c. 2, § 33. 


SPIRIT GAS. 


“Spirit gas” is a mixture of camphene 
and alcohol in different proportions than are 
employed of the same ingredients in making 
“burning fluid.“ Putman v. Commonwealth 
Ins. Co. (U. S.) 4 Fed. 753, 764. 


It cannot be said as a matter of law that 
the term “camphene” or “spirit gas,” within 
the meuning of a fire policy prohibiting the 
lighting of the insured premises with cam- 
phene or spirit gas, includes burning fluid. 
Stettiner v. Granite Ins. Co., 12 N. Y. Super. 
Ct. (5 Duer) 594, 596. 


SPIRITOUS LIQUORS. 


See, also, “Spirituous Liquors.” 


A complaint reciting that an offense was 
against an act concerning the sale of “spirit- 
ous” liquors, while the word in the title of 
the act was “spirituous,” was not defective. | 
In Worcester’s Dictionary it is said that 
“spirituous” and “spiritous’” have the same 
meaning, and Webster says that “spirituous” 
might as well be written “spiritous.” 
monwealth v. Burke, 81 Mass. (15 Gray) 408, | 
409. 
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An allegation in an indictment charging 
the sale of “spiritous liquors” is equivalent 
to a charge that the defendant sold “spirit- 
uous liquors,” as the word used in the indict- 
ment is idem sonans with the word as cor- 
rectly spelled. Brumley v. State, 11 Tex. 
App. 114, 116, 


SPIRITUAL. 


“Spiritual,” as used in an indictment 
charging the defendant with the unlawful 
sale of “spiritual liquor,” means “spirituous.” 
State v. Clark, 8 Ind. 451, 452. 


SPIRITUALISM. 


A belief that the spirits of the dead can 
communicate with the living through the 
agency of persons called “mediums,” who pos- 
sess qualities or gifts not possessed by man- 
kind in general. Middleditch v. Williams, 17 
Atl. 826, 828, 45 N. J. Eq. 726, 4 L. R. A. 738. 


SPIRIT UO US LIQUORS. 


Spirituous liquors technically and strict- 
ly include all liquors which contain alcohol 
in appreciable quantities. In this sense vi- 
nous and malt liquors are also spirituous, in 
that each contains spirits of alcohol; but in 
ordinary acceptation the term “spirituous 
liquors” imports distilled liquors, and in a 
statute requiring a license to sell spirituous, 
vinous, or malt liquors the term is employed 
in its ordinary sense, as indicated from the 
use of the superadded terms “vinous” and 
“malt,” which have no office to perform 
unless the phrase “spirituous liquors” is con- 
fined to the definition which it has in com- 
mon parlance, denoting liquids which are the 
results of distillation. Blankenship v. State, 
21 S. Ð. 130, 93 Ga. 814. 


Spirituous liquors imply such liquors as 
contain alcohol, and thus have spirit, no mat- 
ter by what particular name denominated, or 
in what legal form or combination they may 
appear. Hence distilled liquors, fermented 
liquors, and vinous liquors are all spirituous 
liquors. Spirituous“ means containing or 
partaking of spirit; having the refined, strong, 
ardent quality of alcohol in greater or less 
degree. State v. Giersch, 4 S. E. 193, 194, 98 
N. C. 720. 


An indletment charging the unlawful sale 
of “spirituous liquors” is sufficiently certain, 
without specifying the kind of liquor sold. 
State v. Witt, 39 Ark. 216, 218. The use of 
the words “spirituous liquor“ in an indict- 
ment charging a violation of the statute pro- 
hibiting the sale without license of any wine 
or spirituous liquors is a sufficient description 


Com- | of the liquor sold, without averring what par- 


ticular kind of liquor was sold. State v. 
Blaisdell, 33 N. H. 388, 394. 


SPIRITUOUS LIQUORS 


The use of the words “spirituous liq- 
uors,” in an indictment charging a violation 
of the statute prohibiting a sale without li- 
cense of brandy, rum, or other spirituous liq- 
uors, is sufficient to describe a sale of brandy, 
although the indictment does not attempt to 
designate the particular kind of spirituous 
liquors sold. Commonwealth v. Odin, 40 
Mass. (23 Pick.) 275, 279. 


Spirituous, vinous, and malt Hquors are 
commonly known to contain a considerable 
portion of alcohol, and alcohol is commonly 
known to be intoxicating. Hence an allega- 
tion in an indictment for the sale of spirit- 
uous, vinous, and malt liquors contrary to 
law is equivalent to alleging the sale of in- 
toxicating liquors contrary to law. State v. 
Reily, 52 Atl. 1005, 1006, 66 N. J. Law, 399. 


The fact that alcohol is discovered in liq- 
uor alleged to have been sold in violation of 
St. 1869, c. 415, prohibiting the sale of spirit- 
uous liquors, does not necessarily prove that 
the liquor is spirituous, within the meaning 
of the statute. Commonwealth v. Blos, 116 
Mass. 56, 58. 


The term “spirituous liquors” includes 
rum, brandy, and gin, which are different 
species of spirituous liquors; and an indict- 
ment charging the sale of rum, brandy, and 
gin is not invalid because it fails to charge 
that such liquors are spirituous. State v. 
Munger, 15 Vt. 290, 293. 


The term “spirituous and intoxicating 
liquors,” as used in the title relating to intox- 
icating liquors, shall be heid to include all 
spirituous ‘and intoxicating liquors, all mix- 
ed liquors, all mixed liquor of which a part 
is spirituous and intoxicating, all distilled 
spirits, all wines, ale, and porter, all beer 
manufactured from hops and malt, or from 
hops and barley, and all beer on the recep- 
tacle containing which the laws of the United 
States require a revenue stamp to be affixed, 
and all fermented cider sold to be drunk on 
the premises, or sold in quantities less than 
One gallon to be delivered at one time in 
towns where licenses to sell intoxicating liq- 
uors are granted, or in quantities less than 
five gallons to be dclivered at one time in 
towns where licenses are not granted. Gen. 
St. Conn. 1902, § 2636. 


By the words “spirit,” “spirituous liq- 
uor,” or “intoxicating liquor,” in statutes, 
shall be intended all spirituous or intoxicat- 
ing liquor, and all mixed liquor, any part of 
which is spirituous or intoxicating, unless 
otherwise expressly declared. Pub. St. N. H. 
1901, p. 65, c. 2, § 33. 


Intoxicating liquor synonymous. 


“Spirituous liquors,” as used in Code, $ 
629, requiring a license for engaging in the 
' business of selling “spirituous liquors,” is not 
synonymous with “intoxicating liquors.” 
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Spirituous liquors technically and strictly in- 
clude all liquors which contain alcohol in ap- 
preciable quantities. In this sense vinous 
and malt liquors are also spirituous, in that 
they contain spirits of alcohol; but in ordi- 
nary acceptation the term “spirituous liq- 
uors” imports distilled liquors, and such is 
the sense in which it is used in the statute. 
Spirituous liquors may be intoxicating, but 
the term does not include all intoxicating liq- 
uors, beverages, or bitters. A given liquor 
may be in a high degree intoxicating, and yet 
not be “spirituous liquor“ within the sense of 
the statute. Fermented or hard cider is an 
illustration. Cane beer is another. Allred 
v. State, 8 South. 56, 57, 89 Ala. 112. 


In Code, § 4861, providing that no person 
shall retail “spirituous liquors” on Sunday, 
the words were employed in a general sense, 
and intended to comprehend all alcoholic or 
intoxicating liquors, whether the alcoholic 
principle is separated by distillation or de- 
veloped by fermentation. State v. Sharrer, 
42 Tenn. (2 Cold.) 323, 324. 


The terms “spirituous liquors” and in- 
toxicating liquors,“ when used in a license 
law, are synonymous. State v. Jefferson 
County Com’rs, 20 Fla. 425, 429. 


“Spirituous liquors,” as used in a com- 
plaint charging that the defendant did sell, 
deal, or traffic in, and give away for the pur- 
pose of evading a certain act, spirituous, ar- 
dent, or intoxicating liquors, is not synony- 
mous with “intoxicating liquor,“ and the 
word “intoxicating” is not used in mere ex- 
planation of the word “spirituous,” but is 
intended to signify something different. All 
spirituous liquor is intoxicating, yet all in- 
toxicating liquor is not spirituous. In com- 
mon parlance spirituous liquor means distilled 
liquor. Fermented liquor, though intoxicat- 
ing, 1s not spirituous. Hence the complaint 
is bad for uncertainty. Clifford v. State, 29 
Wis. 327, 329. 


“Spirituous liquors” are included within 
the term “intoxicating liquors.” The word 
“intoxicating” includes a larger class of cases 
than “spirituous.” They bear the relation to 
each other of genus and species. All spirit- 
uous liquors are intoxicating, but all intoxi- 
cating liquors are not spirituous. Common- 


| wealth v. Herrick, 60 Mass. (6 Cush.) 465, 467; 


Same v. Grey, 68 Mass. (2 Gray) 501, 502, 61 
Am. Dec. 476. 


The words “spirituous liquors“ construed 
not to be synonymous in meaning with the 
words “intoxicating liquors.” There are in- 
toxicating liquors which are not spirituous. 
Commonwealth v. Livermore, 70 Mass. (4 
Gray) 18, 20; Same v. Grey, 68 Mass. (2 Gray) 
501, 502, 61 Am. Dec. 476. 


Alcohol. 


The term “spirituous liquors” in common 
parlance does not include pure alcohol, al- 
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though it is the basis of all spirituous liquors. 
We are not prepared to say, however, that 
selling pure alcohol is not selling spirituous 
liquors. Bennett v. People, 30 Ill. (20 Peck) 
389, 395. 


Act Feb. 22, 1842, providing that the sale 
of “vinous and spirituous liquors” may be 
licensed, etc., should not be construed to in- 
clude alcohol. There is a marked distinction 
between the specific thing known as alcohol“ 
and the liquors, commonly used as beverages, 
which contain more or less alcohol, but are 
not alcohol, though they may be alcoholic. 
The words “vinous or spirituous liquors,” as 
used in the statute, refer to alcoholic bever- 
ages. Lemly v. State, 12 South. 22, 70 Miss. 
241, 20 L. R. A. 645. 


The term “spirituous liquors,” in Acts 
1877, c. 107, § 1, prohibiting the sale of in- 
toxicating liquors,” etc., does not include al- 
cohol in which gum camphor is dissolved. 
State v. Haymond, 20 W. Va. 18, 20, 43 Am. 
Rep. 787. 


Ale or beer. 


Proof that ale was sold does not justify 
a conviction for selling “spirituous liquors.” 
Fleming v. City of New Brunswick, 47 N. J. 
Law (18 Vroom) 231, 232. 


“Spirituous liquors,” as used in Pamph. 
Laws, c. 846, relating to sale of spirituous 
liquors, refers to liquors produced by distil- 
lation. The term would not include ale pro- 
duced by fermentation; but what is sold as 
ale may be so mixed with spirituous Hquor 
as to fall within the meaning of the statute. 
Walker v. Prescott, 44 N. H. 511, 512. 


“Spirituous liquor,” as used in Rev. St. $ 
2139, prohibiting the selling of spirituous liq- 
uor and wine to Indians, should not be con- 
strued to include beer. The words “spiritu- 
ous liquor” refer to liquids produced by dis- 
tillation, In re McDonough (U. S.) 49 Fed. 
360. 


“Spirituous liquor,” as used in Rev. St. 
ę 2139, providing that no ardent spirits shall 
be introduced into the Indian country, and 
that every person who introduces or attempts 
to introduce any spirituous liquors or wines 
into such country shall be punishable, etc., is 
synonymous with the words “ardent spirits” 
as there used. The term includes lager beer. 
United States v. Ellis (U. S.) 51 Fed. 808. 


Where the term “spirituous liquors” is 
used alone in a statute, it may, with some | 
plausibility, be contended that the Legislature | 
meant to signify all intoxicating liquors ; but 
the case is quite different when wines are 
added to the articles prohibited. In that case 
it is evident that the Legislature did not 


think that all intoxicating drinks were in- | 
or | “strong or spirituous liquors” included strong 


cluded in the term “spirituous liquors,” 
they would not have named wines. 
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Beer is beer. 
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ous liquors” or “wine,” under Rev. St. § 2139, 
prohibiting the introduction of spirituous liq- 
uor into the Indian country. Sarlis v. United 
States, 14 Sup. Ct. 720, 722, 152 U. S. 570, 38 
L. Ed. 556. 


The term “spirituous liquors,” in Code, § 
4861, prohibiting the sale of spirituous liq- 
uors on Sunday, includes distilled, but not 
fermented, liquors, and therefore the sale of 
beer is not in violation of the statute. Fritz 
v. State, 60 Tenn. (1 Baxt.) 15, 16. See, also, 
State v. Quinlan, 41 N. W. 299, 300, 40 Minn. 
55. 


The prohibition against the sale on Sun- 
day of “spirituous and strong liquors” in- 
cludes lager beer if it is proved to be intoxi- 
cating. Dillman v. People (N. T.) 4 Wkly. 
Dig. 251, 252. 


Beer is not a “spirituous liquor,“ within 
the meaning of the statute against keeping a 
tppling house, which provides a penalty for 
selling without license wine or spirituous liq- 
uors, or the mixture of either, to be drunk on 
the premises where sold or adjacent premises. 
“Spirit” is the name of an inflammable liquor 
produced by distillation. By common and 
approved usage, as well as by that of makers 
and distillers, the word “spirituous,” as ap- 
plied to liquors, means such only as are pro- 
duced by distillation, as distinguished from 
those which are produced by fermentation 
alone. Gnadinger v. Commouwealth. 4 Ky. 
Law Rep. 514; King v. Commonwealth, Id. 
623. 


A complaint alleging that defendant did 
sell and deliver “spirituous liquor, to wit, 
beer,” without a license therefor, is equiva- 
lent to an allegation that the beer sold is of 
such a character as to fall within the term 
“spirituous liquor.” State v. Brown, 51 
Conn, 1. 


Ale and strong beer are “strong and 
spirituous liquors,” within the meaning of 
a statute prohibiting the sale of strong and 
spirituous liquors without a license. Cayuga 
County v. Freeoff (N. X.) 17 How. Prac. 442, 
443. 1 Rev. St. p. 680, § 15, providing for a 
forfeiture by any person who shall sell any 
“strong or spirituous liquors” in any quan- 
tity less than five gailons at a time without 
having a license therefor, should be construed 
to include ale and strong beer. Nevin v. 
Ladue (N. Y.) 3 Denio, 43, 44. As used in 
Laws 1857, c. 628, § 13, providing that who- 
ever shall sell any “strong or spirituous liq- 
uors” in less than a certain quantity at a 
time without having a license therefor shall 
forfeit a certain amount, should be construed 
to include ale or strong beer. Tompkins 
County v. Taylor (N. T.) 19 How. Prac. 259, 
264. It was held in the case of Tompkins 
County v. Taylor, 21 N. Y. 173, that the terms 


Schwab v. People (N. Y.) 4 Hun, 520, 


not included in either of the terms “spirit- 521. 


Cd 
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Brandy. 

The word “brandy” of itself imports a 
spirituous liquor, so that an indictment char- 
ging tbe sale of brandy is not defective in 
failing to charge that such liquor is spirit- 
uous. State v. Munger, 15 Vt. 290, 293. 


Cider. 


Cider is not included within the term 
“spirituous liquor.” State v. Oliver, 26 W. 
Va. 422, 426, 53 Am. Rep. 79; Allred v. State, 
8 South. 56, 57, 89 Ala. 112. 


The question whether “spirituous liq- 
uors,” within the meaning of a statute pro- 
hibiting the sale thereof without a license, 
includes cider, is a question for the jury. 
“Certainly in common acceptation cider 18 not 
understood to be either a vinous or a spirit- 
uous beverage, yet it may, when mixed with 
spirituous liquor and sold in that condition 
under the name of ‘cider,’ be regarded as 
spirituous within the meaning of the prohibi- 
tion.” Commonwealth v. Reyburg, 16 Atl. 
351, 352, 122 Pa. 299, 2 L. R. A. 415. 


Compounded or diluted beverage. 


Where spirituous liquor was one of the 
constituent parts of an article sold, but it 
was modified to make it more palatable, be- 
ing mixed with water and sugar, it was nev- 
ertheless “spirituous liquor,” within the 
meaning of a statute against selling such liq- 
uors without a license. Commonwealth v. 
White, 51 Mass. (10 Metc.) 14, 16. 


The sale of peppermint essence contain- 
ing 50 per cent. of alcohol, which is used al- 
most wholly as a carminative, but may be 
used as a beverage, with knowledge by the 
seller that it is purchased as a beverage, or 
of facts sufficient to charge an ordinary man 
with such knowledge, is a violation of V. 8. 
4460, prohibiting the sale of spirituous or 
intoxicating liquor, or mixed liquor a part 
of which is spirituous or intoxicating. State 
v. Kezer, 52 Atl. 116, 117, 74 Vt. 50. 


“Spirituous liquors,” as used in Code, $ 
4205, forbidding the selling of spirituous liq- 
uors to persons of known intemperate hab- 
its, means not only liquors in the usual sense 
of the word, but liquors when mixed or com- 
pounded with another article or ingredient; 
and hence a conviction might be had for sell- 
ing spirituous liquors to a person of known 
intemperate habits on proof of a sale of 
peaches and cherries put up in bottles and 
preserved in brandy liquor. Ryall v. State, 
78 Ala. 410, 411. 


The term “spirituous liquor’ is broad 
enough to embrace any beverage or decoction 
which contains whisky, even though it be 
adulterated with water or other fluid, if this 
is not done to an extent which impairs its 
stimulative and intoxicating quality. If spir- 
ituous or vinous liquor be present as a pre- 
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dominant element, it is immaterial that the 
beverage may be qualified by other ingre- 
dients, disguising it as a tonic or medicine. 
Wall v. State, 78 Ala. 417, 418. : 


Cordial. 


Cordial is a spirituous Hquor. 
Bennet (Del.) 3 Har. 565, 566. 


“Common store cordial is sweetened 
whisky sold as spirituous liquor. Godfrey’s 
cordial is a very different thing, known for 
and sold as medicine. The sale of the for- 
mer is in violation of a statute prohibiting 
the sale of spirituous liquors, but the sale of 
the latter is not within the prohibition of the 
statute.” State v. Bennett (Del.) 3 Har. 
565, 567. 


State v. 


Fermented liquors in general. 


The term “spirituous liquors” does not 
include fermented liquors. Klare v. State, 
43 Ind. 483, 485 (citing State v. Moore [Ind.] 
5 Blackf. 118). 


“Spirituous liquors” are distilled liquors, 
and not fermented ones. This distinction ex- 
ists, not only in common parlance, but is 
recognized by chemists and philologists. Cas- 
well v. State, 21 Tenn. (2 Humph.) 402, 403. 


The term “spirituous liquors,” as used 
in Code, §§ 3110, 3116, relating to the prohi- 
bition of the sale of spirituous liquors, in- 
cludes fermented liquors, such as wine and 
beer, as well as distilled liquors. State v. 
Gieisch, 4 S. E. 193, 98 N. C. 720. 


One who has a license only to sell wine, 
beer, ale, cider, and other fermented liquors 
cannot sell “spirituous liquors” thereunder. 
Commonwealth v. Thayer, 46 Mass. (5 Mete.) 
246, 247. 


The term “spirituous liquors” is popular- 
ly used to designate distilled liquors, as dis- 
tinguished from fermented liquors. It im- 
plies that the beverage is composed in part or 
wholly of alcohol extracted by distillation, 
and it does not apply to a liquid the aico- 
holic properties of which are latent and exist 
substantially in the same form as in the orig- 
inal material from which the liquid was 
made. It does not include within its mean- 
ing fermented liquors. State v. Adams, 51 
N. H. 568, 569. : 


The phrase “spirituous liquors” in its 
ordinary sense means liquors composed in 
part or entirely of alcohol, produced by dis- 
tillation, as distinguished from fermented 
and malt liquors, and in this sense it never 
includes porter, ale, beer, or wines. State 
v. Thompson, 20 W. Va. 674, 678. 


“Spirituous liquor” in its extended mean- 
ing may include all liquors composed in 
whole or in part of alcohol, for such liquor 
partakes of a spirituous quality, and the par- 
ticular phraseology of the statute may show 
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the Legislature intended to use it in this ex- 
tended meaning. In most of the states, and 
in this state, “spirituous liquor” means that 
which in whole or in part is composed of al- 
cohol extracted by distillation. It is used 
in the latter sense in Act March 19, 1875, 
prohibiting within certain limits the sale or 
giving of “spirituous liquors,” and hence 
the statute does not prohibit the sale of malt 
liquors. Tinker v. State, 8 South. 855, 90 
Ala. 647. 


Gin. 


The term “gin” imports a spirituous liq- 
uor, so that an indictment charging the sale 
of gin is not defective in failing to charge 
that such liquor is spirituous. State v. Mun- 
ger, 15 Vt. 290, 293. 


Medicinal preparation. 


A medicinal preparation capable of be- 
ing used as a beverage, and which contains 
such a percentage of alcohol as, if drunk to 
excess, will produce intoxication, is within 
the meaning of an act prohibiting the sale of 
“spirituous, malt, or intoxicating liquors” 
without taking out a specified license; and 
this is true, though the same may contain 
certain other constituents which, either sepa- 
rately or in conjunction with alcohol, possess 
useful medicinal properties. Chapman v. 
State, 27 S. E. 789, 100 Ga. 311. 


Under Gen. St. § 3048, relative to the 
sale of intoxicating liquors, providing that 
the term “spirituous and intoxicating liq- 
uors” shall include, not only all mixed liq- 
uors, but also all mixed liquor of which a 
part is spirituous and Intoxicating, liquors, 
spirituous and intoxicating in their nature, 
do not lose their identity when compounded 
with drugs or chemicals for use as medi- 
cine or in commerce or the arts. State v. 
Gray, 22 Atl. 675, 676, 61 Conn. 39. 


Under an indictment charging the sale of 
spirituous and vinous liquors, a defendant 
may be convicted for the sale of medicated 
bitters capable of producing intoxication. 
Prinzel v. State, 33 S. W. 350, 351, 35 Tex. 
Cr. R. 274. 


“Spirituous liquors,” within the meaning 
of the statute prohibiting the sale thereof, 
will not be construed to mean medicines, and 
prohibit the sale thereof; but the question 
will always be whether it is a sale of medi- 
cine or of liquors. If an apothecary sell 
brandy as such, it would be a violation of the 
law. If the brandy is made up into lauda- 
num or other medicines, it is not a violation 
of the statute prohibiting the sale of spiritu- 
ous liquors, State y. Bennett (Del.) 3 Har. 
565, 566. 


Rum. 


The words “rum,” “brandy,” etc., in 
the statute prohibiting the sale of brandy, 
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rum, etc., or other spirituous liquors, with- 
out a license, are not used to constitute a 
distinct offense or class of offenses; but they 
are put in the statute by way of instance, so 
connected with the larger term “spirituous 
liquors” as to give efficiency to the rule of 
construction ejusdem generis, and qualify 
those more general words. It is not necessa- 
ry, in an indictment for the violation of the 
statute, to charge the particular kind of liq- 
uors sold. Commonwealth v. Odlin, 40 
Mass. (23 Pick.) 275, 279. 


Rum, brandy, and gin are different spe- 
cies of spirituous liquors, and the words in 
and of themselves import them to be spiritu- 
ous liquors. Thus an indictment charging 
the sale of rum, brandy, and gin is not de- 
fective in failing to charge that such liquors 
are spirituous. State v. Munger, 15 Vt. 290, 
293. 


Whisky. 


The term “spirituous liquor,” in a stat- 
ute requiring the sellers of wine, brandy, 
rum, or other spirituous liquors to be li- 
censed, inciudes whisky. People v. Webster 
(Mich.) 2 Doug. 92. See, also, Frese v. State, 
2 South. 1, 4, 23 Fla. 267. 


The court will take notice that whisky 
is a spirituous liquor. Wall v. State, 78 Ala. 
417, 418; State v. Murphy, 48 Pac. 628, 629, 
23 Nev. 390. 


Wine. 


The question whether the term “spiritu- 
ous liquors,” in the statute prohibiting the 
sale thereof, includes blackberry wine, pre- 
pared from the juice of the berry, without 
the addition of any brandy or whisky, is 
for the jury. We may be allowed to assume 
as a matter of common knowledge that, 
when first pressed from the berries, it con- 
tains no alcohol; but it will undergo a fer- 
mentation by which alcohol is generated, so 
that whether at any given time alcohol is 
present is a question of fact, to be deter- 
mined by some of the tests known to scien- 
tific men, or by evidence of its effects in 
producing intoxication and the like. We do 
not think the Legislature intended to include 
in spirituous liquors every liquor which con- 
tains the least alcohol, for that would include 
cider which has begun to get hard, and many 
extracts usually sold by druggists as per- 
fumes and medicines, which have not been 
usually considered as spirituous liquors, so 
as to require the druggist to take out a 
retailer's license before selling them. The 
phrase “spirituous liquors” is not a techni- 
cal term, but must receive the meaning usu- 
ally given to it among people in general. 
State v. Lowry, 74 N. C. 121, 123. 


It cannot be said as a matter of law that 
wine is not a spirituous liquor, but such 
question is for the jury in a prosecution for 
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an illegal sale. State v. Stewart, 31 Me. 515-+ SP|TTQON. 


516. 
The word cuspidor“ is derived from the 
“‘Spirituous liquors” do not include wines Portugese aaa to spit; ‘“cuspidore,” a 


or other fermented liquors; for they imply spitter. ‘The difference between a spittoon 

that the beverage is composed in part or and cuspidor is one of form only, so the 

fully of alcohol extracted by 333 fact that one patent was for a cuspidor and 

State v. Oliver, 26 W. Va. 422, ? m. the other for a spittoon was of no importance 

Rep. 79. in determining their validity. Ingersoll v. 
Acts 1837, c. 120, making it a misdemean- Turner (U. 8.) 7 Fed. 859. 

or to retail “spirituous liquors,” etc., em- ` 

braces all those which are procured by dis- 

tillation, but not those procured by fermenta- SPLIT BAMBOO. 

tion, and hence does not include wine. Cas- See “Bamboo.” 

well v. State, 21 Tenn. (2 Humph.) 402, 403. 


The term “spirituous liquors” does not 
| SPOILED LUMBER. 


include wine, which is a product of fermen- 
tation, and therefore the sale of wine is not “Spoiled lumber,” as used in a contract 
in violation of a statute prohibiting the sale requiring a person to saw all the clean 
of spirituous liquors. State v. Moore (Ind.) stuff, select box, that could be cut out of 
5 Blackf. 118. logs, he to keep “spoiled lumber” and allow 
Wines manufactured within the state a specified price, means, in its known and 
from fruits raised in the state is by ex- acknowledged signification, only such as was 
press provisions of the act not included in rendered unfit for market, and not lumber 
the term “spirituous liquors,’ as used in Which was not sawed according to the speci- 
Code, § 3116, which makes the sale of any | fications. Harris v. Rathbun, 41 N. Y. (2 
“spirituous liquors” in prohibited districts, Keyes) 312, 313. 
a misdemeanor. State v. Nash, 2 S. E. 645, 
646, 97 N. C. 514. 


“Spirituous liquor,” as used in Gen. 
Laws, c. 109, § 13, prohibiting the sale of 
spirituous liquor, should be construed to in- 
clude intoxicating wines. Jones v. Surprise, 
9 Atl. 384, 385, 64 N. H. 243. 


SPITTING OF BLOOD. 


“Spitting of blood” literally means 
spit blood, without regard to the source from 
whence the blood comes, but, as used in an 
application for a life insurance policy, re The mutilation of instruments by a 
quiring the applicant to state whether he stranger is termed “spoliation,” as contra- 
had had, since childhood, “spitting of blood,” | distinguished from “alteration,” and is very 
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The term “spoliation,” as used in refer- 
ence to instruments, denotes tbe act of a 
stranger to the instrument in changing the 
instrument without the participation of the 
party interested therein. It is distinguished 
from “alteration,” which is an act of a par- 
ty interested therein in changing the instru- 
ment in such a manner as to change the le- 
gal effect thereof. Medlin v. Platt County, 8 
Mo. 235, 239, 40 Am. Dec. 135. 


it evidently has a different meaning, as, for) different in its consequences and effects. If 
instance, its meaning as a medical term, ap- by such a method an instrument is so defaced 
plying to the spitting of blood coming from or changed as to lose its identity, it will be 
the lungs; and parol evidence was admissi- merely the destruction of the primary evi- 
ble to explain the sense in which it was used. dence, as in the case of a loss of a paper, 
Singleton v. St. Louis Mut. Ins. Co., 6 Mo. compelling the party to resort to secondary 
63, 76, 27 Am. Rep. 321. evidence. Crockett v. Thomason, 37 Tenn. (5 


By the expression “spitting of blood,” Sneed) 842, 344. 
used in an application for a life insurance The rule that, while assessments for pub- 
policy, is no doubt meant the disorder so lic improvements rest upon the basis of bene- 
called, whether proceeding from the lungs, | fits or presumed benefits to the property as- 
the stomach, or any other part of the body. | sessed, it is not essential to their validity that 
Still, however, one act of spitting blood would | actual enhancement in value or other bene- 
be sufficient to put the insurers on inquiry | fits to each owner should be shown. On the 
as to the cause of it, and ought, therefore, other hand, it is held that when, owing te 
to be stated. Rolfe, B., said: “I have no the extraordinary facts, the presumption on 
doubt that, if a man had spit blood from his which the rule rests does not apply, and to 
lungs, no matter in how small a quantity, | force the owner to wake the improvement is 
or even had spit blood from an ulcerated sore to confiscate his property without compensa- 
throat, he would be bound to state it.” Mu- tion, this is “spoliation,” and will not be en- 
tua! Ben. Life Ins. Co. v. Miller, 39 Ind. 475, forced. Duker v. Barber Asphalt Pay. Os. 
485. (Ky.) 74 S. W. 744, 748. 
7 Wos. & P.—49 


SPOLIATION 


Where the result of the course of a pub- 
He improvement to the owner of a lot is 
that bis lot has been entirely taken for the 
improving of an adjacent public way, that is 
“spoliation,” if anything is. If the tax im- 
posed is equal to the value of the property 
taxed after the {mprovement for which the 
tax is laid, it is not material to the lot own- 
er whether it is more, or how much more; 
for he loses interest at the point where the 
proposed tax consumes the property taxed. 
Pfaffluger v. Kremer (Ky.) 74 S. W. 238, 240. 


SPORT. 


Webster defines “sport” as “to play, to 
frolic, to represent by any kind of play”; 
and baseball is a sport, within Cr. Code, § 
241, providing that, if any person of the age 
of 14 years or upwards shall be found on 
Sunday sporting, hunting, fishing, or shoot- 
ing, be shall be fined or imprisoned. State 
v. O'Rourke, 53 N. W. 591, 592, 35 Neb. 614, 
17 L. R. A. 830. 


“Sport” is a very general term, cover- 
ing fleld sports and other means of recrea- 
tion, and includes the game of billiards. 
State v. Miller, 86 Atl. 795, 796, 68 Conn. 
373. 


Comp. St. c. 110, § 12, relating to money 
lost at a “game or sport,” does not apply to 
money lost on a wager. The statute refers 
to gaming only, and the word “sport” is add- 
ed to “game,” so as to show that game was 
intended to be used in its utmost extension, 
but yet it was only intended to include mon- 
ey lost at some game or play, either of skill 
or chance. West v. Holmes, 26 Vt. 530, 534. 


In Hickman v. Littlepage, 82 Ky. (2 Da- 
na) 344, in construing a statute authorizing 
a person betting money on any game, sport, 
or pastime to maintain an action for restitu- 
tion against a depositor for money staked 
and unpaid to the winner, it was held that 
neither of the words “game,” “sport,” or 
“pastime” applied to money staked on the 
event of an election. Graves v. Ford, 42 Ky. 
(8 B. Mon.) 113, 114. 


SPORTING. 


“Sporting,” as used in Cr. Code, § 241, 
providing for the punishment of any person 
found sporting on Sunday, cannot be con- 
strued to include furnishing a performance 
consisting of music, dancing, and feats of 
contortion. “Sport” is defined by Webster 
as follows: “To divert; to make merry; to 
represent by any kind of play; to exhibit or 
bring out in public, as to sport a new equi- 
page; to play; to frolic; to wanton; to 
practice the diversions of the feld; to trifle.” 
According to the same lexicographer, sport- 
ing” means “indulging in sport; practicing 
the diversions of the field.” The term as 
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used in the statute means practicing the di- 
versions of the field, and also includes out- 
door sports, which from their nature are 
forced upon the attention of the young, and 
whose religious sensibilities are thereby of- 
fended. Wirth v. Calhoun, 89 N. W. 785, 786, 
64 Neb. 316. 


“Sporting,” as used in Act March 30, 
1864 (Swan & 8. St. 289), making it unlawful 
for any person of 14 years or upward to be 
found on Sunday sporting, rioting, quarreling, 
hunting, fishing, or shooting, does not mean 
the quiet, peaceful, and invigorating exer- 
cise of either walking or riding on the Sab- 
bath day, although no urgent need or charity 
may prompt the exercise. Nagle v. Brown, 
37 Ohio St. 7, 9. 


Playing at the game of baseball is 
“sporting,” within the meaning of the stat- 
ute concerning the observance of Sunday. 
Seay v. Shrader (Neb.) 95 N. W. 690, 692. 


SPORTING HOUSE. 


A “sporting house“ is defined in the Cen- 
tury Dictionary as a house frequented by 
sportsmen, betting men, gamblers. and the 
like. The term does not necessarily mean a 
house kept or used for unlawful sports or 
practices. White v. Western Assur. Co. of 
Toronto, 54 N. W. 195, 196, 52 Minn. 352. 


SPORTSMEN. 


“Sportsman” is defined in the Century 
Dictionary as one who sports, specifically a 
man who practices fleld sports, especially 
hunting or fishing, usually for pleasure, and 
in a legitimate manner.” White v. Western 
Assur. Co. of Toronto, 54 N. W. 195, 196, 52 
Minn. 352. 


SPOTTER. 


On a prosecution for maintaining a liq- 
uor nuisance, witnesses called by the govern- 
ment testified that they were employed at so 
much compensation a day in the case and 
other cases, and that they made it their busi- 
ness to procure illegal sales of intoxicating 
liquors for the purpose of prosecuting the sell- 
er. The court was not bound to instruct the 
jury that the testimony of these witnesses, 
commonly called “spotters,” was to be re- 
ceived with great caution and distrust; the 
credibility of witnesses being for the jury, 
and counsel being permitted to argue the 
question to them, and a spotter not being, in 
contemplation of law, an accomplice. State 
v. Hoxsie, 22 Atl, 1059, 1061, 15 R. L 1. 2 
Am. St. Rep. 838, 


SPRAIN. 


To sprain means to weaken, as a joint, 
ligament, or muscle, by a sudden and excess- 


SPRATS 


ive exertion, as by wrenching; to overstrain 
or stretch injuriously, but without laxation, 
as to sprain one’s ankle. In an action for 
persona! injuries, it was held that an allega- 
tion that plaintiff sprained his back was not 
sufficient to render evidence of injuries to 
the kidney and bladder admissible; such in- 
juries not arising from injuries to the joints, 
ligaments, or muscles of the back, and ap- 
parently not being regarded as included in 
the term “sprain.” Ft. Worth & D. C. Ry. 
Co. v. Rogers, 53 S. W. 366, 21 Tex. Civ. 
App. 605. 


SPRATS. 


“Sprats” are the young of the herring, a 
family distinct from that to which the sar- 
dines belong, but, where known to the retail 
trade as sardines, were properly classified as 
sardines for tariff purposes. In re Wieland 
(U. 8.) 98 Fed. 99, 100. 


SPREADING. 


The words “contriving, propagating, and 
spreading,” in an indictment charging the 
defendants with conspiring to occasion a fall 
and decline in the market price of certain 
stock, by contriving, propagating, and spread- 
ing divers false and injurious rumors, state- 
ments, imputations, etc., regarding and im- 
pugning the management and financial condi- 
tion of the corporation, are equivalent to the 
word “circulating,” as used in Pen. Code, § 
435, making it criminal for any one, with 
intent to affect the market price of stocks, 
to knowingly circulate any false statement, 
rumor, or intelligence: and they further 
charge motive, intent, and guilty knowledge. 
People v. Goslin, 73 N. Y. Supp. 520, 523, 67 
App. Div. 16, 


SPRING. 


The word “spring,” when applied to wa- 
ter, means the formation of water that natur- 
ally gushes out of the earth’s surface. A 
spring is a place where water issues from the 
ground by natural forces. Furner v. Sea- 
bury, 13 N. T. Supp. 12, 16, 59 Hun, 272 (citing 
Magoon v. Harris, 46 Vt. 264; Bloodgood v. 
Ayers, 108 N. Y. 405, 15 N. E. 433, 2 Am. St. 
Rep. 443). 


“Spring,” as used in a deed reserving to 
the grantor “the spring of water on said 
premises,” means a small stream of water 
which had its rise in a spring on adjoining 
land, but flowed onto the premises conveyed, 
where it finally lost itself in the ground, 
where there was no other spring or water on 
the premises. Peck v. Clark, 8 N. B. 335, 
337, 142 Mass. 436. 


Acts 1886, c. 269, § 2, authorizing a cor- 
poration to take the waters from a certain 
pond, and the waters of any spring, and “the 
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water rights connected therewith,” means 
waters issuing from the earth, or found 
therein by digging or otherwise opening it, 
and bubbling up or flowing therefrom, and 
does not include the waters of a pond. Pro- 
prietors of Mills on Monatiquot River v. 
Braintree Water Supply Co., 21 N. E. 761, 
762, 149 Mass. 478, 4 L. R. A. 272. 


Well distinguished. 


“Springs,” as used in a deed granting the 
privilege of taking water from springs, means 
a place where water by natural forces usually 
issues from the ground, and does not include 
places where the grantor reached water by 
orifices in the ground, and where the water 
did not flow to the surface. Magoon v. Har- 
ris, 46 Vt. 264, 271. 


A spring is water issuing by natural 
forces out of the earth at a particular place, 
It is not a mere place or hole in the ground, 
nor is it all the water that can be gathered 
or caused to flow at a particular place. A 
well is not necessarily a spring, nor is water 
which by the expenditure of labor can be 
gathered into a reservoir. Furner v. Sea- 
bury, 31 N. E. 1004, 1007, 185 N. Y. 50. 


SPRING SHIPMENT. 


The expression “spring shipment,” where 
no time was fixed in an agreement for the 
delivery of timber, the seller to have it ready 
for spring shipment, might be held to mean 
just what the calendar named as the spring 
months, viz., March, April, and May, or there 
might be given to it a somewhat more popu- 
lar meaning, as the period when vegetation 
began to put forth, and extending in this lat- 
itude from about the middle of March to 
about the middle of June. But there is no 
meaning which can be given to it which as a 
matter of law would make it extend beyond 
the Ist of July. Parker v. Selden, 69 Conn. 
544, 551, 552, 38 Atl. 212, 213. 


SPRINGING USE. 


A springing use is one which arises from 
the seisin of the grantor, and where there is 
no estate going before it, and is distinguished 
from a shifting use, which is always in dero- 
gation of a preceding estate. Smith v. Bris- 
son, 90 N. C. 284, 288. 


SPURIOUS BILL. 


A spurious bill may be a legitimate im- 
pression from the genuine plate, but it must 
have the signatures of persons who are not 
the officers of the bank by which it purports 
to have been issued, or else the names of fic- 
titious persons. A spurious bill may be an 
illegitimate impression from a genuine plate, 
or an impression from a counterfeit plate. A 
bill may be both counterfeit and forged, or 


SQUANDERED 


both counterfeit and spurious, but it cannot 
be both forged and spurious, Kirby v. State, 
1 Ohio St. 185, 187. 


SQUANDERED. 


An allegation in an answer that mort- 
gaged property was “squandered and dis- 
posed of” to defendant’s injury necessarily 
implies that the property was sold, or an 
interest in it transferred to oth Burr v. 
Boyer, 2 Neb. 265, 267. 


SQUARE. 


See “Church Square”; “College Square”; 
“Courthouse Square“; „Garden 
Square“; Market Square”; “Public 
Square”; “Seminary Square.” 

See, also, “Block.” 


Each subdivision of territory bounded on 
all sides by principal streets should be deem- 
ed a square,“ within the meaning of Louis- 
ville City Charter, § 12, providing that street 
improvements shall be made at the exclusive 
cost of the owners of lots in each fourth of a 
“square.” Caldwell v. Rupert, 73 Ky. (10 
Bush) 179, 183; Broadway Baptist Church v. 
McAtee, 71 Ky. (8 Bush) 508, 8 Am. Rep. 480. 


Each subdivision of the territory bound- 
ed on all sides by principal streets shall be 
deemed the square. Ky. St. 1903, § 2833. 


An “aperture so many inches square“ 
-within the meaning of a contract selling the 
right to the amount of water which will pass 
through such an aperture, means a rectilin- 
ear aperture, for till the quadrature of the 
circle be discovered, the diameter of a circle 


equal in contents to a given square will not 


be found. Schuylkill Nav. Co. v. Moore (Pa.) 
2 Whart, 477, 491. 


The terms “park” and “square,” as used 
in the statutory provisions relating to the 
use of bicycles and tricycles, shall not include 
any spaces under the control of park com- 
missioners, or of a park board, or a park de- 
partment of a city or town having power to 
make regulations relative to such spaces. 
Rev. Laws Mass. 1902, p. 531, e. 52, § 12. 


As synonymous with block. 


“Square,” as employed in New Orleans 
City Ordinance No. 4798, prohibiting private 
markets within a radius of six squares of any 
public market, is synonymous with “block,” 
as used in city ordinance No. 4145, providing 
that no private market shall be established 
within a walking distance of six blocks of 
any public market. State v. Natal, 7 South. 
781, 782, 42 La. Ann. 612, 


As honest. 
“Square,” as used in the statement that 
one must do the square thing in a business 
transaction, means “rendering equal justice; 
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exact; fair; honest.” Webst. Dict. A state- 
ment in a letter that a certain charge made 
by an abstracter of titles amounted to petit 
larceny, and that the addressee must make 
the abstracter do the square thing, is libelous 
per se; the declaration that the party must 
be compelled to do the square thing implying, 
in the connection in which it was used, that 
he had been dishonest. Ivey v. Pioneer Sav- 
ings & Loan Co., 21 South. 531, 533, 113 Ala. 
349. 


As measure of distance includes streets. 


“Squares,” as used in Acts 1878, No. 100, 
prohibiting the keeping of private markets 
within “a radius of six squares” of a public 
market in New Orleans, means a space term- 
ed and designated as “squares,” including 
the streets, which would be 2,100 feet, and 
not 1,800 feet, which would be exclusive of 
the street. State v. Berard, 3 South. 463, 
464, 40 La. Ann. 172. 


As measure in printing. 


A “square” in legal advertisements shall 
be considered and held to be a space occupied 
by 240 ems of the type used in printing ad- 
vertisements. Bates’ Ann. St. Ohio 1904, § 
4369. 


A “square” in state advertisements shall 
be considered to be a space occupied by 300 
ems of plain, solid matter. Bates’ Ann. St 
Ohio 1904, § 316. 


As indicating public use. 


„Square,“ as used to designate a certain 
portion of ground within the limits of a city 
or village, indicates a public use, either for 
purposes of a free passage or to be orna- 
mented for grounds of pleasure, amusement, 
recreation, or health. This is said to be the 
proper and settled meaning of the term in its 
ordinary and usual signification. Rowzee v. 
Pierce, 23 South. 307, 309, 75 Miss. 846, 40 L. 
R. A. 402, 65 Am. St. Rep. 625. $ 


The word “square,” when used as a term 
of dedication, imports a complete and unre- 
| stricted abandonment to public uses for pur- 
poses of free passage, or to be ornamented 
and improved for grounds of pleasure, recre- 
ation, or health. Methodist Episcopal Church 
v. City of Hoboken, 83 N. J. Law (4 Vroom) 
13, 17. 


SQUARE INCH OF WATER. 


A “square inch of water” is a stream of 
water with a cross-section area of one square 
inch moving with a velocity due to the given 
head. This meaning is a technical meaning 
among water engineers, and is not the same 
as the practical square inch of water, which 
is an amount of water which will be dis 
charged through the aperture in a flume of 
the given number of square inches, the cen- 
ter of which aperture is at the given distance 
below the surface of the water in tbe flume. 


SQUARE LEAGUE 


The theoretical inch is certain and unvary- 
ing in amount. The practical inch varies in 
amount according to the construction of the 


aperture. The practical inch discharged 
though an aperture with thin edges will 


measure about 62 per cent. in amount of the 


theoretical inch; but if the aperture be trum- 
pet shaped, or furnished with proper adjut- 


age inside the reservoir, it may be made to 


equal the theoretical inch, and even to dis- 
charge as much as 240 per cent. of the theo- 
retical inch. The theoretical inch is founded 
on a theory merely, namely, the theory that 
water spouting from a side of a flume with 
a certain head, say four feet, will have the 
same velocity as if it fell the same distance 
through the air, and, as this velocity is fixed 
and certain, the amount of water referred to 
in the theoretical inch is fixed and certain. 
When used in conveyances of water power 
made previous to 1860 the term did not have 
the defined technical meaning of a stream of 
water with a cross-section area of one square 
inch moving with the velocity due to a given 
head, but will have the theoretical meaning 
when the parties have so treated it. Janes- 
ville Cotton Mills v. Ford, 52 N. W. 764, 766, 
82 Wis. 416. 17 L. R. A. 564, 567. See, also, 
Jackson Milling Oo. v. Chandos, 52 N. W. 
759, 762, 82 Wis. 437. 


SQUARE LEAGUE. 


A “square league” is 5,000 varas square, 
and its area is 25,000,000 varas. United 
States v. De Rodriguez (U. 8.) 25 Fed. Cas. 
821, 822. 


SQUARE YARD. 


“Square yard,” as used in a contract for 
the cutting and grading of a street prepara- 
tory to paving, the payment to be at a cer- 
tain sum per square yard for cutting, grad- 
ing, and removing the dirt, is synonymous 
with cubic yard—a square yard, or a yard 
every way of the solid contents of the ex- 
cavated ground. A square yard, when ap- 
plied to a surface, means, of course, super- 
ficial measure; but, when applied to a solid, 
it might, and generally would, import solid 
measure, or a yard every way according to 
the subject of mensuration. City of Louis- 
ville v. Hyatt, 41 Ky. (2 B. Mon.) 177, 181, 36 
Am. Dec. 594. : 


SQUATTER. 


A squatter is one who has actual pos- 
session of the land of another and who 
makes no claim to own it, being merely an 
intruder; and, no matter how long he may 
continue there, the statute of limitations will 
confer no right upon him, because he makes 
no claim against the true owner, and his 
possession, therefore, is not adversary. Par- 
kersburg Industrial Co. v. Schultz, 27 S. E. 
255, 43 W. Va. 470 (citing Creek mur v. Creek- 
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mur, 75 Va. 430; Nowlin v. Reynolds [Va.] 
25 Grat. 137, 141; Hudson v. Putney, 14 
W. Va. 561; Kincheloe v. Tracewells [Ta.] 
11 Grat. 587, 588). 


A squatter, according to Webster, is 
one who settles on new land, particularly on 
public land, without a title. According to 
Bouvier he is one who settles on lands of 
others without any legal authority. This 
term is particularly applicable to persons 
who settle on public land. According to Mc- 
Adam, Landl. & Ten. 283, a squatter may 
be defined to be a person who settles or lo- 
‘cates on land without obtaining a legal ti- 
tle. The words “squatter or intruder,” in 
Code Civ. Proc. § 2232, authorizing summary 
proceedings to remove squatters or intruders, 
do not include persons entering under a tax 
| deed and remaining in possession after it 
has been adjudged void for invalidity of the 
assessment tax, and for the reason that he 
| did not enter without title or legal authority. 
O'Donnell v. McIntyre (N. T.) 16 Abb. N. C. 
84, 87. 


SQUATTER RIOTS. 


Judicial notice will be taken in Call- 
fornia that the term “squatter riots” has ref- 
erence to riots occurring by reason of con- 
flicting claims to land growing out of the 
uncertainty in the early land titles. A 
charge that one has been engaged in squat- 
ter riots is not libelous per se. Clarke v. 
Fitch, 41 Cal. 472, 477. 


SQUEEZE. 


In mining parlance “squeeze” is the. 
settling of the base of the columns or parti- 
tions left to support the roof into the softer 
material of the floor, thereby causing the 
floor in the space to heave, and masses of 
rock and coal to fall from the top and sides, 
rendering them more or less dangerous, 
Reddon v. Union Pac, Ry. Co., 15 Pac. 262, 
263, 5 Utah, 344. 


SR. 


The suffix “Sr.” is no part of a name, 
and an instruction that, if a father adopted 
the suffix Sr.“ to distinguish himself from 
the son, the law presumed the deed of the 
property owned by the father, executed with- 
out the suffix, to be the deed of the son, and 
that it devolved on plaintiffs, claiming it was 
the father’s, to establish their claim, was 
incorrect. Hunt v. Searcy, 67 S. W. 206, 208, 
167 Mo. 158. 


STAB. 


Cut synonymous, see “Cut.” 


— ——— — ——— - — 


The term “stabbing” means “properly A 
wounding with a pointed instrument.” State 


STAB 


v. Cody, 23 Pac. 891, 894, 18 Or. 506; State 
v. Patza, 3 La. Ann. 512, 514; State v. 
Lowry, 33 La. Ann. 1224. 


To constitute “stabbing,” the knife need 
not enter further than to penetrate the skin 
and draw blood. Ward v. State, 56 Ga. 408, 
410. 


“Stab,” as used in an indictment, will 
not be construed as a technical term, but in 
tts ordinary acceptation, and to include a 
wound made with a knife. Ruby v. State, 7 
Mo. 206, 208. 


STABLE. 


As building, see “Building”; “Building 
(In Criminal Law).” 


In an indictment for barn burning, al- 
leging the offense to have been committed by 
burning a barn and stable, “stable” is used 
mMmterchangeably with the word “barn.” Pri- 
marily a barn is a building for the storage 
of grain and fodder, and a stable is a build- 
ing for the lodging and feeding of horses and 
other domestic animals. It is stated in Web- 
ster’s International Dictionary that in the 
United States a part of a barn is often used 
for a stable. Saylor v. Commonwealth (Ky.) 
&7 S. W. 614, 615. 


A stable is a house, shed, or building for 
beasts to lodge and feed in; and to call a 
building a stable is sufficient to indicate the 
purpose for which it is, or is intended to be, 
used. Dugle v. State, 100 Ind. 259, 260. 


The word “stable,” in 2 Hill’s Code, p 
662, § 46, which defines burglary as an un- 
lawful entry, with intent to commit a felony, 
of an office, shop, store, warehouse, malt- 
house, stillhouse, mill, factory, bank, church, 
schoolhouse, railroad car, barn, stable, ship, 
steamboat, and water craft, or any building 
in which goods, merchandise, or valuable 
things are kept for use, sale, or deposit, means 
any “stable,” without regard as to whether 
any valuable things are kept therein or not, 
as the latter clause of the statute only refers 
te buildings not specifically designated. 
State v. Sufferin, 82 Pac. 1021, 6 Wash. 107. 


“Stable,” as used in Cr. St. § 140, de- 
fining arson as the willful and malicious set- 
ting fire to or burning any “Darn, stable, 
coach house, gin house, storehouse, or ware- 
house,” does not include a fodder house and 
corncrib. State v. Jeter, 24 8. E. 889, 891, 
47 8. C. 2. 


STACK. 
See “Straw Stack.” 


The term “stack,” as used in an insur- 
ance policy covering grain in a stack, has a 
well-defined meaning, including grain in coni- 
cal piles out of doors, so built as to be able 
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to shed the water and protect the grain from 
the elements by reason of their own con- 
struction, and cannot be said to include grain 
in a mow in a barn. Benton v. Farmers’ 
Mut. Fire Ins. Co., 60 N. W. 691, 693, 102 
Mich. 281, 26 L. R. A. 237. 


In common parlance the terms shock of 
wheat” and “stack of wheat” have a totally 
distinct and different signification. ‘“Shock’’ 
is the term applied to the small collection 
and arrangement of a few sheaves together 
in the field, in such manner as to protect 
them against the weather for a few days, 
until the farmer has time to gather them 
into his barn, or place them in the large 
conical pile, called a “stack.” Denbow v. 
State, 18 Ohio, 11, 12. 


STAGE. 


A stage is a carriage devoted to public 
use, built and used for the transportation of 
passengers. Talcott Mountain Turnpike Co. 
v. Marshall, 11 Conn. 185, 199. 


“A stage is any carriage that travels by 
set stages.” Middlesex Turnpike Co. v. 
Wentworth, 9 Conn. 371, 878. 


STAGE DRIVER. 


“Stage driver,” as used in the United 
States militia law, exempting all stage driv- 
ers who are employed in the care and con- 


veyance of mail of the United States from 


the performance of military duty, is to be 
construed as only including persons whose 
general or stated employment is that of driv- 
er of a stage carrying the mail, and not to 
melude a person only temporarily connected 
therewith as hostler employed in the barns 
of the mail contractor. Littlefield v. Le- 
land, 8 Me. (8 Greenl.) 185, 186, 


STAGE OF PROSECUTION. 


Rev. St. § 880, punishes the attempt by 
persuasion to prevent a witness in a criminal 
case in any “stage of the prosecution” from 
appearing or testifying. Held, that the 
stages of the prosecution include the inves- 
tigation by the grand jury, which results in 
finding the bill. State v. Desforges, 17 
South. 811, 820, 47 La. Ann. 1167. 


STAGECOACH. 


“Johnson defines a stagecoach as a 
coach that regularly carries passengers from 
town to town.” Cincinnati, L. & & Turn- 
pike Co. v. Neil, 9 Ohio, 11, 13. 


“Stagecoach,” as used in St. 4 Geo. IV, 
c. 94, § 30, excepting from the exemptions 
from toll all horses drawing “any stage 
coach, van, caravan, or stage wagon, or oth- 
er stage carriage conveying passengers or 
goods for pay or reward,” means a vehicle 


STAGNUM 
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that starts from some one point at certain' prohibiting the trotting of horses for a 
stated intervals, as an errand cart, and did wager. A wager is a bet, which is a pledge 
not apply to the horses and wagons of ajas of money to be paid to another in a cer- 
wharfinger, who carried goods from his tain event; the other pledging to pny a for- 


wharf to persons in the neighborhood, and 
brought goods from the neighborhood to his 
wharf, but whose wagons went out and re- 
turned at different hours, according to cir- 
cumstances, and on some days made more 
journeys than others. Dr. Johnson defines 
a stage carriage as one that “keeps its 
stages.” Reg. v. Ruscoe, 8 Adol. & H. 386, 


STAGNUM. 


“In Co. Litt. 5, it is laid down that 
‘stagnum’—in English, a pool—consists of 
water and land; and therefore by the name 


of stagnum or a pool the water and land 


shall pass also. In the same manner gurges, 
a deep pit of water, consisteth of water and 
land; and therefore by the grant thereof by 
that name the soil doth pass.” Johnson v. 
Rayner, 72 Mass, (6 Gray) 107, 110. 


STAKE. 


In boundaries. 


It is a settled rule of construction that 
when “stakes” are mentioned in a deed sim- 
ply, or with no other added description than 
that of course and distance, they are intend- 
ed by the parties, and so understood, to des- 
ignate imaginary points. Massey v. Belisle, 
24 N. O. 170, 177. 


In considering the description in a grant 
of lands, beginning at a 
thence north 500 chains, thence west 250 
chains, thence south 500 chains, thence east 
250 chains, to the first station,” the court 
said: “A stake is an imaginary point. 
There is no telling where it is. So the grant 
has no beginning; its description being void 
on account of its vagueness.” Mann v. Tay- 
lor, 49 N. C. 272, 273, 69 Am. Dec. 750. 


In gaming. 

Where several parties contribute money 
for some valuable things to a fund, on un- 
derstanding that each one is to have a 
chance to gain a portion or all of the fund, 
dependent on the happening of some uncer- 
tain event, such fund or pool is a stake. 
Harris v. White, 81 N. T. 532, 539. 


The term “stakes” is usually given to 
the money or other things which are wa- 
gered. Jordan v. Kent (N. Y.) 44 How. Prac, 
206, 207; Porter v. Day, 87 N. W. 259, 261, 
71 Wis. 296. 


“Stake,” as used in reference to trotting 
horses for a “purse or stake,” is not synony- 
mous with “wager,” as used in Rev. Laws, 
§ 4305, as amended by Acts 1888, No. 156, 


stake, running. 


i 


feit in the contrary event. Trotting for a 
purse or stake is not a transaction of that 
kind, but more properly belongs to the class 
of “no cure, no pay, cases.” Ballard v. 
Brown, 32 Atl. 485, 67 Vt. 586. 


Money paid for lottery tickets is money 
“laid, staked, or bet,” within the meaning 
of Code, § 4029, providing that all promises, 
agreements, notes, etc., when the whole or 
any part of the consideration thereof is for 
money or other valuable thing won or lost, 
“laid, staked, or bet,” at or upon any game 
of any kind or in any wager, are absolutely 
void and of no effect. One of the definitions 
of the word lay“ is to risk, and money paid 
for lottery tickets is risked on the chances 
of success at the drawing. To stake money 


is to put it at hazard on the issue of com- 


petition, or upon a future contingency, and 
money paid for lottery tickets is staked on a 
game of chance. Koster y. Seney, 68 N. W. 
824, 825, 99 Iowa, 584. 


The word “stake,” as used with refer- 
ence to dealings in futures, is the amount of 
the margin required to cover differences in 
values; and according to the price of a 
commodity on a future day the parties to the 
contract must respectively gain or lose. 
Mohr v. Miesen, 47 Minn. 228, 231, 49 N. W. 
862, 


STAKE OFF. 


As used in an act defining mining claims 
and regulating title thereto, and enacting 
that any claim, If abandoned for 10 consecu- 
tive days after being staked off, shall be for- 
feited to any person who may take up the 
same, and that no claim shall be regarded 
good and valid unless staked off with the 
owner’s name, giving the date when the 
same was made, the phrase “staked off” 
evidently refers to marked boundaries of 
claims by stakes, or at least with the posting 
of stakes along the vein or its croppings, so 
as to indicate to other prospectors the ground 
intended to be appropriated, and could hard- 
ly be intended to mean simply the erection 
of a single stake, with a notice somewhat 
similar to that required on what is known as 
the “discovery stake.“ Becker v. Pugh, 13 
Pac. 906, 907, 9 Colo. 589. 


STAKE OUT. 


The words “staked out,” with reference 
to an act by which the selectmen of a town 
staked out for the town’s use a highway, 
describes only the act of the finding of the 
line of the highway, and are as consistent 
with a mere easement for that purpose as 
with a title in fee. City of Boston v. Rich- 


STAKE RACE 


ardson, 95 Mass. (13 Allen) 161. And these 
words have no greater effect as to so much 
of the highway as was below high-water 
mark. Id., 105 Mass, 351, 369. 


STAKE RACE. 


A free handicap sweepstake, by an en- 
try for which, under the racing rules, lia- 
bility was not incurred absolutely, but only 
on condition that a horse should not be de- 
clared out, is not a “stake race,” within the 
meaning of a proposal for a race for winners 
of stake races. Stone v. Clay, 61 Fed. 889, 
892,10 G. OC. A. 147. 


STAKEHOLDER. 


A stakeholder, in equity, is defined to 
be “one who has in his hands money or 
other property claimed by several others.” 
Bouv. Law Dict. A debtor may occupy the 
situation of a stakeholder, in equity, when 
he acknowledges that he owes the debt, that 
it is due to one or the other of several claim- 
ants, but he is not advised to which of them, 
and when he deposits the money in court 
and asks that the contesting claimants may 
litigate their claims between themselves. 
Wabash R. Co. v. Flannigan, 75 S. W. 691, 
693, 95 Mo. App. 477. 


A stakeholder is a mere depositary of 
both parties for the money deposited by 
them, respectively, with a naked authority 
to deliver it over on the proposed contin- 
gency. He cannot be regarded as a party to 
the illegal contract, or in pari delicto, so as 
not to be held amenable to any party for the 
money received; but, if the authority is 
actually revoked before the money is paid 
over, it remains a naked deposit to the use 
of the depositor. Ball v. Gilbert, 53 Mass. 
(12 Mete.) 397, 402; Turner v. Thompson, 55 
S. W. 210, 211, 107 Ky. 647. He cannot 
avoid his responsibility to the loser by af ter- 
wards paying the whole of it to the winner. 
Fisher v. Hildreth, 117 Mass. 558, 562. 


A stakeholder is one who has received 
the funds of another or others in special de- 
posit for a given purpose, to be paid to one 
party, or divided between both or among all 
the parties, on the happening or not happen- 
ing of some anticipated event, of which the 
stakeholder is often the judge; and such 
property he is bound to hold separately from 
his other funds. Oriental Bank v. Tremont 
Ins. Co., 45 Mass. (4 Mete.) 1, 10. 


STALE. 


A stale claim is not susceptible of a pre- 
cise definition of uniform application. It is 
predicable of the particular circumstances 
of a particular case. It does not operate to 
discharge the debt, but to deny to the cred- 
itor the enforcement of some security or 
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form of liability which the law holds him 
to have lost by laches. Simple forbearance 
does not constitute it; but the reason on 
which it rests is that the creditor has unrea- 
sonably delayed the collection of his debt, 
so that some special equity or interest would 
be injuriously affected by the allowance of 
his claim. Hence it is that it has been gen- 
erally interposed to protect a purchaser of a 
vessel, or a person who shall have a like 
equity, against the debts previously existing, 
the collection of which had been so long de 
layed, under the presumption that they had 
been paid, or, at least, that the privileged 
hypothecation of the vessel for their security 
had been waived. Where there has been no 
change of ownership of a vessel, forbearance 
by a seaman in enforcing his lien on it for 
wages due, until after 21 months’ continu 
ous service, does not render the claim stale. 
The Galloway C. Morris (U. S.) 9 Fed. Cas. 
1111, 1112. 


What lapse of time shall make a claim 
of seamen for wages “stale” must depend 
so greatly upon the facts of the case that no 
general rule can be laid down which can be 
applied in all cases; but wages for the years 
1869 and 1870 must be deemed stale claims 
against a vessel when first urged fn 1873. 
The Harriet Ann (U. S.) 11 Fed. Cas. 597. 


The idea involved in stale demand seems 
to be the great lapse of time, and not mere 
changes in condition apart from such lapse 
of time, which renders the enforcement of 
the demand equitable. Ashurst v. Peck, 14 
South. 541, 544, 101 Ala. 499. 


What constitutes a stale equity is a 
vexed question, hardly susceptible of an ac- 
curate definition. Length of time alone is 
not a test of staleness. The question must 
be determined by the facts and circumstan- 
ces of each ense, and according to right and 
justice. The relations of the parties to each 
other often throw great light upon the ques- 
tion. A delay between parties occupying 
the relation to each other of parent and child, 
or husband and wife, or the like, might not 
give rise to staleness, when the same delay 
between parties not occupying such relations 
to each other might present such a case as 
to justify the application of the doctrine. 
King v. White, 63 Vt. 158, 21 Atl. 535, 25 
Am. St. Rep. 752. It has been doubtful 
whether the defense of staleness can be in- 
voked in a case to enforce a trust against 
an express trustee. Drake v. Wild, 27 Atl 
427, 429, 65 Vt. 611. 


STALL 
Shop distinguished, see “Shop.” 


An ordinance prohibiting liquor dealers 
from constructing or maintaining any stall, 
booth, or other inclosure” in any room or 
building where liquor is sold will be limited 


STALLAGE 


to inclosures which are or may be used as 
lounging or drinking places, or for any im- 
moral purpose, and not such as are innocent 
and necessary inclosures. State v. Barge, 84 
N. W. 911, 913, 82 Minn. 256, 58 L. R. A. 
428. 


STALLAGE. 
As toll, see Toll.“ 


STALLION. 


A stallion is an uncastrated male horse. 
State v. Royster, 65 N. O. 539. 


Webster defines the word ‘stallion’ as 
a horse not castrated; a stock horse. Taking 
the word ‘stallion’ according to the common 
understanding, also, it would not include an 
uncastrated horse colt under the age and 
condition at which it is troublesome to mares 
or dangerous to be at large.“ Aylesworth v. 
Chicago, R. I. & P. R. Co., 30 Iowa, 459, 460. 


STAND. 


Where a railroad company’s rule stated 
that passengers are not allowed to stand on 
the platform of cars, a person stood thereon, 
within the. meaning of the regulation, by 
going upon the platform while the train was 
in motion and some time before it arrived 
at the regular stopping place, and by stand- 
ing witb his feet upon the step and holding 
the railing by his hands, while awaiting 
either the slowing up of the train or its ar- 
rival at the passenger platform, that he 
might alight. Bon v. Ry. Passenger Assur. 
Co., 10 N. W. 225, 226, 56 Iowa, 664, 41 Am. 
Rep. 127. 


Where a person had his left foot only 
on the footboard of a car, and the right hang- 
ing outside and below the footboard, he 
would still be “standing on the footboard,” 
in the common acceptation and understand- 
ing of that term. City of Omaha v. Doty, 
89 N. W. 992, 993. 2 Neb. (Unof.) 726. 


“Standing or walking on the roadbed of 
any railway,” within the meaning of an ac- 
cident policy exempting the company from 
liability for injuries while standing or walk- 
ing on the roadbed of any railway, does not 
include the mere crossing of railroad tracks 
for the purpose of reaching the railroad sta- 
tion. To stand or walk on a roadbed implies 
some sensible duration of the act, and does 
not describe a mere crossing, made for a 
justifiable purpose, such as reaching the sta- 
tion. Common language distinguishes be- 
tween standing, walking, and crossing. Dun- 
ean v. Preferred Mut. Ace. Ass'n of New 
York, 13 N. Y. Supp. 620, 621, 59 N. Y. Super. 
Ct. 145. 


A city ordinance provided that no per- 
son should stand on any street for the sale 
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of any article, unless duly licensed. On a 
complaint for standing on a street and sell- 
ing newspapers in violation of the ordinance, 
a witness for the prosecution testified that 
the defendant on the day named in the com- 
plaint came into a certain street and sold 
newspapers; that he would stand for about 
five minutes, and then move a little, moving 
backwards and forwards within a space of 
15 feet. It was held that a ruling that if 
the defendant stopped in the manner describ- 
ed he would be guilty of standing in viola- 
tion of the ordinance was erroneous, and 
that the case should have been submitted to 
the jury, upon all the evidence, with proper 
instructions. Commonwealth v. Elliott, 12 

Mass. 367, 369. : 


“Stand,” as used in a party wall agree- 
ment, which provides that the rights of the 
parties shall continue so “long as the wall 
shall stand,“ does not mean as long as any 
portion of the wall itself shall remain, but so 
long as the wall shall remain fit for use as 
a party wall, and therefore it does not vio- 
late a provision in the agreement that no 
perpetual right or easement shall be thereby 
acquired. Odd Fellows’ Hall Ass'n of Port- 
land v. Hegele, 32 Pac. 679, 681, 24 Or. 16. 


STAND CASKS. 


“Stand casks” are large ornamental 
casks, holding more than five gallons, and 
forming part of the fixtures of a retail liq- 
uor store. United States v. Cask of Gin (U. 
S.) 8 Fed. 20, 21. 


STAND THE CLIMATE. 


A contract for the sale of lamp oll, war- 
ranted to “stand the climate” of Vermont 
without chilling, should not be construed as 
meaning that the oil would not chill in any 
possible exposure, but only that it would not 
chill in any reasonable exposure. This in- 
volves every reasonable exposure, whether 
used in lighting a dwelling house, a grist- 
mill, a livery stable, or the public streets. 
If the oil would stand the climate of Ver- 
mont without chilling when exposed, as it. 
must in its use in the various businesses of 
life in which it becomes necessary that it 
should be used, this is all that the plaintiff 
has a right to claim under the warranty. 
Hart v. Hammett, 18 Vt. 127, 130. 


STAND COMMITTED. 


An order directing that a defendant 
“stand committed” was equivalent to the 
statutory phrase that he “be committed“; 
the difference of phraseology being unimpor- 
tant. Young v. Makepeace, 103 Mass. 50, 57. 


STAND FOR. 


Where defendant told plaintiff that, if 
plaintiff would let the third person have 


STAND GOOD 
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goods to a certain value, he (defendant) | in the estimation of his fellow citizeas, it is 
would “stand for them,” he meant that he well enough; but if it were intended that 
would become guarantor or security to plain- | the jury might give compensation for any 
tiff for that amount. Pake v. Wilson, 28 public odium which might arise from an ex- 


South. 665, 666, 127 Ala. 240. 


STAND GOOD. 
As a guaranty. 


A finding that the defendant agreed to 
“stand good” to the plaintiff for the board 


of her son is not to be construed as showing 
a guaranty or suretyship, as one may stand 
good for a debt of his own, or for goods 
which he may purchase for another, and yet 
be the original and only obligor. McNabb v. 
Clipp, 31 N. Ð. 858, 859, 5 Ind. App. 204. 


Where a person, in order to induce a pur- 
chaser of property held in common to take 
a deed to the property, said, “I will stand 
good for all judgments against” the co-own- 
er, there is not a promise to pay the debt of 
another; but it is essentially an original un- 
dertaking to indemnify, based on a sufficient 
consideration. Elkin v. Timlin, 25 Atl. 139, 
151 Pa. 491. 


As creating a mortgage. 


An oral contract of sale of personalty, 
where it was agreed that, the purchase price 
not being paid in full, the property should 
“stand good” for itself, was an attempt to 
create a chattel mortgage by parol. Barn- 
hill v. Howard, 16 South. 1, 2, 104 Ala. 412, 


A parol agreement by a debtor that cer- 
tain personal property belonging to him 
“should stand good for his indebtedness” 
should be construed. as the same in effect as 
a verbal hypothecation of the property as a 
security for the debt. The words created an 
equitable lien merely. Jackson Morris & Co. 
v. Rutherford, 73 Ala. 155, 156 


STAND TO. 


A condition in an arbitration bond that 
the party shall well and truly “submit, stand 
to, and abide by” the decision and award of 
the arbitrators is construed to extend to the 
performance by the principal of the award 
after it is made; the court remarking, in the 
course of discussion, that to speak of sub- 
mitting to and abiding by a law, an order, 
or a decision means in common parlance to 
obey it, to comply with it, to act in accord- 
ance with it, and perform its requirements. 
Washburne y. Lufkin, 4 Minn. 466, 470 (Gil. 
362, 364). 


STANDING. 


„Loss of standing in society” is a very 
vague and uncertain element of damage in a 
battery. If by it was meant circumstances 
of outrage and insult, which wound the feel- 


posure at the trial of domestic quarrels, then 
it is clearly wrong. Barnes v. Martin, 15 
Wis. 240, 246, 82 Am. Dec. 670. 


St. Lim. Md. 1715, c. 23, § 6, providing 
that “no bill, bond, judgment, recognizance, 
statute merchant, or of the staple, or other 
specialty whatsoever, * * * shall be 
good or pleadable, or admitted in evidence.” 
after the debt or thing in action has “above 
12 years’ standing,” means 12 years’ stand- 
ing without any proceeding toward enforcing 
payment, and not merely 12 years from the 
date of the judgment. Digges v. Eliason (U. 
8.) 7 Fed. Cas. 691. 


STANDING ACROSS. 


Rev. St. 1881, § 2170, providing that any 
one in charge of a freight train, suffering it 
to remain “standing across” a highway, 
street, or alley, should be fined, does not 
mean. for an instant merely; but it means 
that such standing shall continue or remain 
long enough to become an obstruction and 
prevent the free enjoyment of the highway 
by the citizens of the state who may have 
occasion to use the same. The standing 
across contemplated is one of a transient 
character. State v. Malone, 35 N. E. 198, 
199, 8 Ind. App. & 


STANDING ASIDE. 


“Standing aside jurors” is the practice al- 
lowed the commonwealth of rejecting jurors 
without immediately showing cause of chal- 
lenge. This is an ancient practice, and in 2 
Bac. Abr. 764, it is stated: “It hath also been 
agreed, and is now the established practice 
of the courts, that if the king challenge a 
juror before the panel is exhausted, he need 
not show any cause of his challenge until 
the whole panel be gone through, and it ap- 
pear that there will not be a full Jury with- 
out the persons so challenged.” Warren v. 
Commonwealth, 37 Pa. (1 Wright) 45, 54 


The practice of “standing aside jurors“ 
is ancient, has come to us from England, like 
most of our customs and laws, and is not 
changed by the allowance of peremptory 
challenges. Warren v. Commonwealth, 37 
Pa. (1 Wright) 45. The mere passing of the 
juror over to the court or to the opposite 
party is not an absolute waiver of the right 
to challenge, if good cause be shown after- 
wards. The power to permit standing aside 
of a juror, and afterwards to allow a chal- 
lenge by the commonwealth, is essential to 
the due administration of justice. Zell v. 
Commonwealth, 94 Pa. 258, 272. 


The practice of “standing aside jurors” 


ings and tend to lower the party aggrieved | had its origin in the construction given by 
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the courts to a statute (St. 33 Edw. I) enact- 
ed in 1305. Like many other customs, it de- 
scended to us whence most of our laws and 
customs were derived. The right of the pros- 
ecuting officer for the commonwealth in 
Pennsylvania to stand aside jurors during 
the impaneling of a jury, without assigning 
the cause, exists in cases of misdemeanor, as 
well as in felonies. Haines v. Common- 
wealth, 100 Pa. 317, 322. 


The words “stand aside” are the usual 
formula, used in impaneling a jury, for re- 
jecting a juror. State v. Hultz, 16 S. W. 940, 
942, 106 Mo. 41. 


STANDING BY. 


The term “standing by,” as used with 
reference to one holding an interest in prop- 
erty and standing by while another without 
notice attempts to secure such interest, does 
not mean the actual presence or meeting face 
to face of both vendor and purchaser at the 
final consummation of the bargain. The ap- 
plication to him for information is equiva- 
Jent to bringing him to the treaty ground and 
making bim witness it, and, if at any stage 
of the negotiation he is present and fails to 
apprise the purchaser of his right, his silence 
is treated as an assurance that the vendor 
has the right, or, at least, that he himself 
has none. Morrison v. Morrison’s Widow, 82 
Ky. (2 Dana) 13, 16. 


The term “standing by,” so often used 
in the books and reports in discussing cases 
of estoppel, does not mean actual presence 
or actual participation in the transaction; 
but it means silence where there is knowl- 
edge and a duty to make a disclosure. An- 
derson v. Hubble, 93 Ind. 570, 573, 47 Am. 
Rep. 394; Kuriger v. Joest, 52 N. E. 764, 
769, 22 Ind. App. 633. 


The term “standing by” implies knowl- 
edge under such circumstances as render it 
the duty of the possessor to communicate It. 
Anderson v. Hubble, 98 Ind. 570, 573, 47 Am. 
Rep. 394; Kuriger v. Joest, 52 N. E. 764, 769, 
22 Ind. App. 633; Gatling v. Rodman, 6 Ind. 
289, 292; Richardson v. Chickering, 41 N. H. 
380, 381, 386, 75 Am. Dec. 769; State v. Hol- 
loway (Ind.) 8 Blackf. 45, 47. 


STANDING DETACHED. 
See “Detached.” 


STANDING GRAIN. 


An indictment charging that the defend- 
ant cut and destroyed a quantity of “stand- 
ing corn” meant corn attached to the land 
and not cut. Such corn is not personal prop- 
erty, but savors of, or rather is, a part of the 
realty. It is true that to certain purposes 
and to a certain extent “standing corn” {s 
considered by the common law as personal- 
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ty. It is llable to be taken and sold under 
execution, and as between the executor and 
heir it belongs to the executor; but in no 
other case does the common law view it as 
personalty. State v. Helmes, 27 N. C. 364, 
365. 


A mortgage of oats, describing the grain 
as “now standing,” does not cover oats which 
are cut and partially thrashed. “Trees are 
standing when they are erect and supported 
by their roots.” Ford y. Sutherlin, 2 Mont. 
440, 442. 


STANDING IN MY NAME. 


A bequest of stock or bonds “standing in 
my name” is sufficient to render the bequest 
specific, and to show that testator intended 
to devise the specific property, and not a 
quantity or species of the thing bequeathed. 
Norris v. Thompson’s Ex’rs, 16 N. J. Eq. (1 
C. E. Green) 218, 222; Kunkel v. Macgill, 56 
Md. 120, 123. 


In holding that the word “the” in a leg- 
acy of 10 shares of the stock of a certain 
railroad company did not make the legacy 
specific, the court say that if the word “my” 
was used, instead of the word “the,” the leg- 
acy would be specific, and that the same 
principle applies upon equally strong grounds 
when a testator, after giving legacies of 
stock generally, gives the rest of the stock 
standing in my name.” Harvard Unitarian 
Soc. v. Tufts, 23 N. E. 1006, 1007, 151 Mass. 
76, 7 L. R. A. 890. 


STANDING TIMBER. 


Standing timber ia realty. Balkcom v. 
Empire Lumber Co., 17 8. E. 1020, 1021, 91 
Ga. 651, 44 Am. St. Rep. 58. 


Standing trees are, ordinarily, at least, 
to be regarded, as between co-tenants, as 
part of the real estate, and severing and re- 
moving them without consent of other co- 
tenants is a destruction to that extent of the 
realty. After the severance they are the 
property of the co-tenants, and by a conver- 
sion of them the tenant converting them be- 
comes liable to his co-tenants as in case of 
other personal property. Nevels v. Ken- 
tucky Lumber Co., 56 S. W. 969, 970, 108 Ky. 
550, 49 L. R. A. 416, 94 Am. St. Rep. 888 
(quoting Shepard v. Pettit, 80 Minn. 119, 14 
N. W. 511). 


A deed reserving all the standing wood 
on the lot will be construed to include trees 
suitable for timber, as well as trees suitable 
for fuel, where there is nothing in the con- 
text or any other part of the deed to indicate 
that the term “standing wood” was used in 
a more limited sense. Strout v. Harper, 72 
Me. 270, 278. 


Standing timber, annexed to a freehold, 
passes with it, and often constitutes a great 
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part of its value. Erskine v. Plummer, 7 
Me. (7 Greenl.) 447, 450, 22 Am. Dec. 216. 


Standing trees are a part of the realty, 
and therefore not the subject of a parol con- 
veyance. Drake v. Howell, 45 S. H. 539, 133 
N. C. 162. 


STANDPIPE. 


Reserving only the right to dictate to 
a water company the location of the source 
of water supply does not authorize a city 
to determine the location of a standpipe; 
the source of water supply being the point 
from which the water is supplied, while a 
standpipe is a place from which it is dis- 
tributed. Carlyle Water, Light & Power Co. 
v. Carlyle, 81 III. App. 325, 338, 


STANDARD. 


“Standard” ex vi termini implies a meas- 
ure or test which has the general concur- 
rence and recognition of the class of persons 
engaged in the particular business or trade 
under consideration. Penn Steel Casting & 
Machine Co. v. Wilmington Malleable Iron 
Co. (Del.) 41 Atl. 236, 238, 1 Pennewill, 337. 


The word “standard,” as applied to 
scales, is descriptive, and cannot be appro- 
priated as an exclusive trade-mark to desig- 
nate a scale of a particular make, either 
alone or in connection with the word “com- 
puting.” Computing Scale Co. v. Standard 
Computing Co. (U. S.) 118 Fed. 965, 971, 55 
C. C. A 459. 


“Standard,” as used in the name of a 
certain tea, calling it “Standard He- No,“ im- 
plies that there are various grades of it, 
and that this is the “standard” or best arti- 
cle of the kind. Kenny v. Gillet, 17 Atl. 499, 
500, 70 Md. 574. 


STANDARD TIME. 


What is known as “simple standard 
time’—‘“‘central time“ —is merely the solar 
time of the ninetieth meridian west of 
Greenwich. The difference between stand- 
ard time and sun time is exactly the same 
over each meridian. There is a difference of 
four minutes for each degree between true 
sun time. which is obtained by the means 
of a dial, and standard or mean sun time. 
Ex parte Parker, 29 S. W. 480, 481, 35 Tex. 
Cr. R. 12. 


Formerly “standard time’ meant the 
average or standard sun time, as distinguish- 
ed from local sun time, as shown by a sun 
dial, which, of course, varies with every 
change of longitude, and which was never in 
use in this state, and since the day of rail- 
roads is practically obsolete in every civilized 
country. In 1883 the railroads of the United 
States and Canada adopted four kinds of 
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standard time, viz., eastern, central, mountain, 
and Pacific, each applicable to an area cov- 
ering approximately 15 degrees of longitude 
in each case; the standard being actually 
sun time at the central degree of longitude 
of the region to which the particular stand- 
ard was applicable. The state of Minnesota 
fell wholly within “central time,” which was 
actually sun time at ninetieth meridian of 
longitude. All standard mean times were 
based on sun times, but for the sake of uni- 
formity sun time at some particular point 
is adopted as the standard. The only sub- 
stantial difference between the standard 
time now in use and that in 1878 is that, 
as the former embraced more degrees of 
‘longitude than the latter, it necessarily fol- 
lows that at places the difference between it 
and local sun time is greater than it was un- 
der the standard time formerly in use. The 
standard times adopted by the railroads in 
1883 were since adopted by the people, in 
some parts of the country sooner than in 
others, and have long since become the sole 
standard time throughout the United States. 
In Minnesota central time was promptly 
adopted, and long before 1889 was in uni- 
versal use and established as the sole stand- 
ard of time in both public and private busi- 
ness; hence, under Gen. St. 1894, § 2012, 
being Gen. Laws 1878, c. 75, re-enacted in 
its present amended form in Gen. Laws 1889, 
c. 87, providing for the closing of saloons at 
11 o’clock at night, standard time as now 
understood will be used. State v. Johnson, 
77 N. W. 293, 294, 74 Minn. 381. 


The “standard time” throughout this 
state is that of the seventy-fifth ‘meridian 
of longitude west from Greenwich, and all 
courts and public officers and legal and offi- 
cial proceedings shall be regulated thereby. 
Laws N. X. 1892, c. 677, § 28. 


STAPLE CROPS. 


“Staple crops” or productions are such 
productions of the soll as have a special or 
defined character in the commerce of the 
country, such as wheat, rye, oats, buck- 
wheat, beans, corn, barley, ete. Keeran v. 
Griffith, 34 Cal. 580, 581. 


STARBOARD TAC K. 


Where a vessel is under way with a 
wind on ber starboard bow, she is neces- 
sarily on the starboard tack. Burrows v. 
Gower (U. S.) 119 Fed. 616, 617. 


STARCH. 


Arrowroot in the form of starch, pro- 
duced from arrowroot tubers by a process 
of manufacture, is subject to duty as starch, 
under Tariff Act July 24, 1897, c. 11, § 2, 
par. 285, 30 Stat. 173 [U. S. Comp. St. 1901, 


STARCH FACTORY 


p. 1653). Leaycraft & Co. v. United States 
(U. S.) 124 Fed. 999. 


STARCH FACTORY. 


„Starch factory,” as used in a represen- 
tation as to insurance on a starch factory, 
substantially includes the fixtures and ma- 
chinery necessary to the process of such 
manufacture. Pittsburg, V. & C. Ry. Co. v. 
Commonwealth, 101 Pa. 192, 196. 


STARE DECISIS. 


“There is not, in the common law, a 
maxim more eminently just and promotive 
of the public convenience than that of ‘stare 
decisis.” * * * If law, well established, 
may be annulled by an opinion, a foundation 
is laid for the most restless instability. The 
decisions of one court may . be overruled by 
another court. and those of the latter will 
have only a transient efficacy, until some 
future court, dissatisfied with them, shall 
substitute new principles in their place. No 
system of inflexible adherence to established 
law can be as pernicious as such ceaseless 
and interminable fluctuations.” Palmer's 
Adm’rs v. Mead, 7 Conn. 149, 157, 158. 


When a question of law has been set- 
tled in England, the courts in this country 
are in the habit of adhering to such decision. 
It is undoubtedly correct that such should, 
as a general rule, be the case; but to adhere 
blindly to English decisions, when no good 
reason can be assigned for them, or when no 
other reason can be assigned than that it 
has been thus decided, to do this without 
inquiring what influenced the courts to make 
such decision, or to do it without inquiring 
whether the same reasons exist in this coun- 
try as that would be foolish in the extreme. 
In England the sheriff is made liable for an 
escape; for the sheriff in that country is the 
keeper of the jail, and if the public prison 
is insufficient he can make all necessary 
repairs or alterations, and for the expense 
incurred he will be indemnified. In such a 
situation it is proper that, if the prisoner 
escapes, he should be liable; but a county 
in this country is liable to a sheriff for not 
providing a jail, where the sheriff has been 
subjected to an action for an escape. Brown 
County Com’rs v. Butt, 2 Obio (2 Ham.) 348, 
351. 

The rule of stare decisis means in gen- 
eral that, when a point has been once set- 
tled by judicial decision, it forms a precedent 
for the guidance of courts in similar cases. 
It expresses the principle upon which rests 
the authority of judicial decisions as prece- 
dents in subsequent litigations, and adher- 
ence to it is necessary to preserve the cer- 
tainty, stability, and symmetry of our juris- 
prudence. Menge v. The Madrid (U. S.) 40 
Fed. 677, 679. 
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“Stare decisis” is a name given to the 
doctrine that, when the court has once laid 
down a principle of law as applicable to a 
certain state of facts, it will adhere to that 
principle, and apply it to all future cases 
where the facts are substantially the same. 
Mdore v. City of Albany, 98 N. X. 396, 410; 
Hart v. Metropolitan St. Ry. Co., 72 N. X. 
Supp. 797, 798, 65 App. Div. 493. 


Without the observance of stare decisis 
the law is devested of one of its most im- 
portant attributes, becomes fluctuating and 
capricious, and, instead of being a steady 
light to guide or shield to protect, becomes 
an ignis fatuus to mislead or a snare to en- 
trap the citizen. Perkins v. Clements (Va.) 
1 Pat. & H. 141, 153. 


An adherence to the doctrine of stare 
decisis is undoubtedly necessary to preserve 
certainty and uniformity in the stability and 
symmetry of our jurisprudence. When the 
courts of last resort have announced prin- 
ciples affecting the acquisition of title to 
real estate, and the principles thus announ- 
ced have been long established, frequently 
recognized, and conformed to, and property 
rights have been acquired thereunder, it bas 
generally been held that such decisions 
should not be overturned, although the prin- 
ciples announced therein might otherwise be 
questioned. American Mortg. Co. v. Hop- 
per, 64 Fed. 553, 554, 12 C. C. A. 293. 


The maxim “stare decisis” is founded 
on reason, and it should not be so applied 
as to banish reason from the law. Its effect 
should be conclusive when former decisions 
have recognized and defined rules of inter- 
pretation with reference to which parties 
have entered into contractual relations. An 
act of the General Assembly to authorize a 
municipality to issue bonds for the construc- 
tion of a public improvement having been 
adjudged by the Supreme Court to be con- 
stitutionally valid, and the bonds having 
been thereafter sold and the improvement 
made, the Supreme Court will follow the 
former decision as to the validity of supple- 
mentary acts relating to the renewal or ex- 
tension of such bonds. Cincinnati v. Taft, 
63 Ohio St. 141, 58 N. E. 63, 65. 


Rules governing commercial transac- 
tions should remain settled and uniform 
among a people so much inclined and so 
often compelled to engage in traffic and to 
deal in bills of exchange as are the people 
of the United States. Treon v. Brown, 14 
Ohio, 482, 488. 


The doctrine of “stare decisis” is based 
on the assumption that the rules of law to 
which this doctrine applies have previously 
been determined by a court having final jur- 
isdiction of the questions involved. For 
this reason, where the decision of a tribunal 
is subject to review by one having superior 
authority over it for that purpose, or the 
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question determined may be passed upon by 
such tribunal in another case, the doctrine 
does not apply with full force until the same 
questions have been determined by the court 
of last resort. Calhoun Gold Min. Co. v. 
Ajax Gold Min. Co., 59 Pac. 607, 612, 27 
Colo. 1, 50 L. R. A. 209, 83 Am. St. Rep. 17. 


Infallibility is to be conceded to no 
tribunal. A legal principle, to be well set- 
tled, must be founded on sound reason. 
$ %» Precedents are to be regarded as 
the great storehouse of experience, not al- 
ways to be followed, but to be looked to as 
beacon lights in the progress of judicial in- 
vestigation.” Leavitt v. Morrow, 6 Ohio St. 
71, 78, 67 Am. Dec. 334. 


“Stare decisis” is not a rule of order, 
but a rule affecting the practical administra- 
tion of justice. Mead v. McGraw, 19 Ohio 
St. 55, 62. 


The decision of the Supreme Court set- 
tling the law in regard to sufficiency of no- 
tices of protest of promissory notes settled 
the law definitely and permanently as far 
as the court is able to settle it; and the 
court cannot be called on to overthrow the 
doctrine thus settled, which has been recog- 
nized and acquiesced in for 12 years or more 
in the business transactions of the state. 
On this question, therefore, the court will 
adopt the rule, “stare decisis.” Newberry 
v. Trowbridge, 4 Mich. 391, 395. 


The decisions of the highest judicial 
tribunal in the state on questions affecting 
rights of property, which becomes valuable 
and changes hands on the faith of such deci- 
sions, will not be disturbed without the most 
urgent necessity, to prevent injustice or vin- 
dicate obvious principles of law. Kearny v. 
Buttles, 1 Ohio St. 362, 367. 


Under the judicial construction of the 
registry law of 1831, which has prevailed in 
the state for some years past, a mortgage 
which is not duly executed and delivered for 
record has no validity either in law or equi- 
ty against a judgment lien; and though this 
is at variance with the former analogies of 
the law, yet, inasmuch as it has become a 
rule of property in settling priorities among 
creditors, the court, acting on the maxim, 
“stare decisis,” which is a safe and establish- 
ed rule of judicial policy, will not disturb 
it. White v. Denman, 1 Ohio St. 110, 115. 


“When a court comes to the deliberate 
conclusion that it bas made a mistake, it is 
better “ that it frankly acknowl- 
edge its mistake and declare the true doc 
trine, as it should have done. When, how- 
ever, a decision has become an established 
rule of property, it is not to be overthrown, 
except from the most urgent considerations 
of public policy.” Hines v. Driver, 89 Ind. 
339, 342. 


The Supreme Court, in determining the 
constitutionality of the law, should not fol- 
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low the prior decision, if satisfied that it 
was erroneous. State v. Aiken, 42 S. C. 222, 
234, 20 S. E. 221, 223, 26 L. R. A. 345. 


The decision of the Supreme Court in 
Kelly’s Heirs v. McGuire, 15 Ark. 555, laid 
down rules of descent, which rules have be- 
come rules of property, to be disturbed only 
by the Legislature; and the court will apply 
to that decison the policy of “stare decisis.” 
Oliver v. Vance, 34 Ark. 564, 567. 


STARTED. 


“Started,” as used in Code Iowa, § 8076, 
providing that, where the debtor who is the 
head of a family has “started to leave this 
state,” he shall have exempt only the ordi- 
nary wearing apparel of himself and family, 
does not mean the actual setting out on a 
journey, but means the commencement of the 
enterprise or undertaking; and one who had 
placed his wagon close to the house, ready to 
be loaded with goods, and a part of the goods 
were placed in boxes out of the house, and 
the appearance in the house indicated a state 
of preparation for moving, will be deemed to 
have “started” to remove from the state. 
Graw v. Manning, 7 N. W. 150, 151, 54 Iowa. 
719. 


STATE. 


See “Another State“; Foreign Nation 
or State“; Within the State”; “With- 
out the State.” 


“A state is defined by Vattel to be a 
body politic or a society of men united to- 
gether to promote their safety and advantage 
by means of their unlon, who are guided and 
directed by the public political authority— 
the government. The government is the lig- 
ament that holds the political society togeth- 
er, and when that is destroyed the society as 
a political body is dissolved.” Thomas v. 
Taylor, 42 Miss. 651, 706, 2 Am. Rep. 625. 
See, also, Keith v. Clark, 97 U. S. 454, 459, 24 
L. Ed. 1071, where the above definition is 
quoted, with the following additional: ‘Such 
a society has her affairs and her interests. 
She deliberates and takes resolutions in com- 
mon, thus becoming a mora! person, who pos- 
sesses an understanding and a will peculiar 
to herself, and is susceptible of obligations 
and rights.” 


A state, whatever may be the form of its 
internal government, and by whatever appel- 
lation it may be known, is, in the language 
of Vattel, “a moral person, having an under- 
standing and a will, capable of possessing 
and acquiring rights and of directing and 
fulfilling obligations.” Republic of Mexico 
v. De Arangoiz, 12 N. Y. Super. Ct. (5 Duer) 
634, 637 (quoting Vattel, Droit des Gens, liv. 
1, c. 1, $ 4). 


The state is a body politic, and not an 
association, society, or corporation, wixhin the 
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meaning of Comp. Laws, § 679, making prop- 
erty which is the subject of any association, 
society, or corporation the subject of ember- 
zlement. State v. Taylor, 64 N. W. 548, 550, 
T 8. D. 533. 


The state is a political corporate body, 
can act only through agents, and can only 
command by laws. In a suit brought by a 
taxpayer, who has duly tendered bills of 
credit authorized by the law of the state in 
payment of his taxes, against the person 
who, under cover of office as tax collector, 
has acted in the enforcement of a void law 
passed by the Legislature of a state, is an ac- 
tion against the collector personally as a 
wrongdoer, and not against the state, within 
the meaning of the eleventh amendment to 
the federal Constitution; and such a defend- 
ant, so sued, who seeks to substitute the 
state in his place, must produce a valid law 
of the state which constitutes his commission 
as its agent and a warrant for his act. Poin- 
dexter v. Greenhow, 114 U. 8. 270, 806, 5 Sup. 
Ct. 903, 29 L. Ed. 185, 193. 


“State,” as used in Const. U. 8. art. 2, 
§ 1, providing for the appointment of presi- 
dential electors, and requiring that each state 
shall appoint a number of electors equal to 
the whole number of Senators and Repre- 
sentatives, means the body politic and cor- 
porate. McPherson v. Secretary of State, 52 
N. W. 469, 470, 92 Mich. 377, 16 L. R. A. 475, 
81 Am. St. Rep. 587. 


A state, in the ordinary sense of the Con- 
stitution, is “a political community of free 
citizens, occupying a territory of defined 
boundaries and organized under a govern- 
ment, sanctioned and limited by a written 
Constitution, and established by the consent 
of the governed.” Texas v. White, 74 U. 8. 
(7 Wall.) 700, 721, 19 L. Ed. 227; State v. 
White, 25 Tex. 465, 595. 


A state is a political community organ- 
ized under a distinct government, recognized 
and conformed to by the people as supreme; 
a commonwealth; a nation. O'Connor v. 
State (Tex.) 71 8. W. 409, 410. 


The word “state” has a definite, fixed, 
certain legal meaning in this country and un- 
der our form of government. It had ac 
quired this meaning when the Constitution 
was adopted, and this is the one which must 
be attached to it when used in that instru- 
ment or in laws of Congress. It means one 
of the commonwealths or political bodies of 
the American Union, and which under the 
Constitution stand in certain specified rela- 
tions to the national government and are in- 
vested as commonwealths with full power in 
their several spheres over all matters not ex- 
pressly inhibited. It is a political organiza- 
tion, having a chief executive, who can make 
a requisition for extradition, and whose duty 
under the law is to obey, when made by one 
baving authority under the Constitution and 
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laws of the United States. Ex parte Mor- 
gan (U. 8.) 20 Fed. 298, 308. 


“The state is a political society organ- 
ized by the common consent of the inhabi- 
tants of a certain territory for purposes of 
mutual protection and defense, and exercis- 
ing whatever powers are necessary to that 
end.“ Cooley, Const. Lim. 1. “Its jurisdic- 
tion is coextensive with its territory, and in 
discharge of its natural functions it makes 
law, which is operative only within its own 
boundaries.” 2 Burl. Natural & Pol. Law, 
32. An attribute of a state is sovereignty. 
Its law as a general rule is supreme within 
its territory, but has no extraterritorial 
force; nor has the law of a foreign state any 
force within its territory. ‘This rule is sub- 
ject to modification, when applied to a state 
of the United States and the federal Union. 
There a dual system of sovereignty prevails, 
and the laws of the state are never consider- 
ed foreign in the federal courts, and the fed- 
eral laws are never considered foreign in the 
state courts. People v. Martin, 76 N. Y. 
Supp. 953, 954, 38 Misc. Rep. 67 (citing Unit- 
ed States v. Turner, 52 U. 8. [11 How.] 663, 
13 L. Ed. 857). 


The word “state” has two meanings, and 
is used in both of them in the Constitution, 
in different parts of that instrument. In one 
sense it signifies the territory inhabited by 
the people; in the other, it means the body 
politic inhabiting the territory. So that the 
words “civil office in the state” may mean 
either civil office within the territory or civil 
office in the frame of government or political 
organization which it was the business of the 
convention to establish. As the purpose of a 
constitution is to establish the principles of 
government for the community as a body 
politic, without any particular reference to 
the territory which they inhabit, the primary 
and leading sense in which the term “state” 
is used is that of the body politic. State v. 
Wilmington City Council (Del.) 3 Har. 294, 
299. 


As all state agencies. 


The provision of the fourteenth amend- 
ment of the Constitution of the United States 
that “no state shall make or enforce a law 
which shall abridge the privileges or immuni- 
ties of the citizens of the United States,” etc., 
is addressed to the states, and has reference 
to actions of that political body, by whatever 
instruments and in whatever modes that ac- 
tion may be taken. A state acts by its leg- 
islative, its executive, and its judicial author- 
ities, and the constitutional] provision means 
that no agency of the state, or of the officers 
or agents by whom its powers are exerted, 
shall deny to any person within its jurisdic- 
tion the equal protection of the laws. Who- 
ever by virtue of public position under a 
state government deprives another of prop- 
erty, life, or liberty without due process of 
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law, or denies or takes away the equal pro- ; happen to reside thereln.“ State v. Boyd, 48 
tection of the law, violates the constitutional] N. W. 739, 749, 81 Neb. 682. 

inhibition, since he acts in the name of and 

for the state and is clothed with the state’s| As jurisdiction. 

power. His act is that of the state. There- The word “state,” used in the cases de- 
fore Act Cong. March 1, 1875, providing that | ciding questions as to the home port of a ves- 
any officer charged with any duty in select- sel, refers to the jurisdiction, and not merely 
ing or summoning jurors, who shall exclude | to a sovereignty, and cannot have greater 
or fail to summon any citizens on account of | significance than the words “jurisdiction,” 
race, color, or previous condition of servi- or “county,” or “territory.” Rees v. The 
tude, shall be guilty, etc., is authorized by | General Terry, 18 N. W. 533, 537, 3 Dak. 155. 
the thirteenth and fourteenth amendments of 

the Constitution. Ex parte Virginia, 100 U.| As the opposite of local. 


S. 339, 346, 25 L. Ed. 676. See, also, Virginia “State,” as used in the title of an act to 
v. Rives, 100 U. S. 313, 318. provide for raising taxes for the use of the 
state, must be construed in contradistinction 

As an artificial person. to the term “local”; for, while the term 


“By a state I mean a complete body of | “state” is used to designate the whole body 
free persons united together for their com- politic, comprising the people and its terri- 
mon benefit, to enjoy peaceably what is their | torial jurisdiction, it is also sometimes used 
own and to do justice to others. It is an to designate the agencies employed in admin- 
artificial person. It has its affairs and its istering the government, which would doubt- 
interests, it has its rules, its has its rights, | less include within its signification local, as 
and it has its obligations. It may acquire well as the properly so called state, officers. 
property distinct from that of its members; When, however, it is used in reference to the 
it may incur debts, to be discharged out of | Subject of taxation, it is used in contradis- 
public stock, not out of the private fortunes | tinction to the term “local,” and hence an act 
of individuals; it may be bound by contracts, | which is expressly described as being intend- 
and for damages arising from the breach of ed to raise a revenue for the state cannot be 
those contracts.” Chisholm v. Georgia, 2 U. | construed as covering the subject of the sup- 
S. (2 Dall.) 419, 455, 1 L. Ed. 440. port for a local object, such as lighting 

streets in a city by its municipal ofticers. 
As association, corporation, or person. People v. Davenport, 91 N. T. 574, 591. 


See “Association”; “Corporation”; Mu- A 
nicipal Corporation”; “Person.” the people. 
The word “state” in its most enlarged 


` As a citizen. sense means the people composing a particu- 
“ lar nation and community. In this sense the 

See “Citizen.” 
state means the whole state or community 
Government thereof distinguished. united into one body politic, and “state” and 


„people of the state” are synonymous expres- 


In discussing the question as to the force sions. Union Bank v. Hill, 43 Tenn. (3 Cold.) 
in an act of the Legislature not authorized 325, 330. 


by the Constitution, the court, in Poindexter 

v. Greenhow, 114 U. S. 270, 290, 5 Sup. Ct The term “state,” in general use, some- 
903, 914, 29 L. Ed. 185, says the distinction | times means a people or a community of in- 
between the government of the state and the | dividuals, united more or less closely in po- 
state itself is important and should be ob- litical relations, inhabiting temporarily or 
served. In common speech and common ap- Permanently the same country; often it de- 
prehension they are usually regarded as iden- | notes only the country or territorial region 
tical, and as ordinarily the acts of the gov- inhabited by such a community; not infre- 
ernment are the acts of the state, because quently it is applied to the government under 
within the limits of its delegation of power, | Which the people live; and at other times it 
the government of the state is generally con- represents the combined idea of people, terri- 
founded with the state itself. The state it- tory, and government. In all these senses 
self is an ideal person, intangible, invisible, | the primary conception is that of a people or 
immutable. The government is an agent, community. The people, in whatever terri- 
and within the sphere of its agency a perfect | tory dwelling, either temporarily or perma- 
representative. This same distinction is to | Dently, and whether organized under a regu- 
be observed in determining the effect of the lar government or united by looser and less 
acts of a Governor as binding the state. definite regulations, constitute the state. 
Grunert v. Spalding (Wis.) 78 N. W. 606, 613. 3 5 74 U. 8. (7 Wall.) 700, 720, 
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As distinct from inhabitants. Story, Const. bk. 2, c. 1, § 208, says: 
“It may be said that the inhabitants The word ‘state’ is often used where it ex- 
make the state; nevertheless the state in its | presses merely the positive or actual organ- 
political organization is entirely different | ization of the legislative. executive, or judi- 
and distinct from the inhabitants who may cial powers, Thus the actual government of 
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a state is frequently designated by the name 
of ‘the state.’ We say the state has no power 
to do this or that, or the state has passed a 
law or prohibited an act, meaning no more 
than the proper functionaries organized for 
that purpose have power to do the act, or 
have passed the law, or prohibited the par- 
ticular action. The sovereignty of a nation 
or state, considered with reference to its as- 
sociation, may be absolute and uncontrolla- 
ble in all respects, except the limitations 
which it chooses to impose upon itself. But 
the sovereignty of the government organized 
within the state may be of a very limited na- 
ture. It may extend to a few or to many ob- 
jects. It may be unlimited as to some and 
restricted as to others. To the extent of the 
power given the government may be sov- 
ereign, and its acts may be deemed the sov- 
ereign acts of the state, Nay, the state, by 
which we mean the people composing the 
state, may divide its sovereign powers among 
various functionaries, and each in the limited 
sense would be sovereign in respect to the 
powers confided to each, and dependent in all 
other cases.” Crow v. State, 14 Mo. 237, 264. 


A state is “the whole people embraced 
in a prescribed territory, united into one body 
politic for the purpose of mutual protection 
and security from wrong and violence from 
within and from without its borders.” Wa- 
bash, St. L. & P. Ry. Co. v. People, 105 III. 
236, 240. 


As place. 


Rev. St. U. S. § 5134 [U. S. Comp. Ct. 
1901, p. 3454], requiring banking associations 
in their certificates to name the place where 
their operations of discount and deposit are 
to be carried on, designating the state, terri- 
tory, or district, means simply the place, the 
locality, in which the business is to be car- 
ried on. The word “state” has various mean- 
ings. Silver Bow County v. Davis, 12 Pac. 
688, 690, 6 Mont. 306. 


As precinct. 
See “Precinct.” 


As the whole state. 


When the Constitution speaks of the 
“state,” the whole state, in her political ca- 
pacity, and not her subdivisions, is intend- 
ed. Such is the natural import of the word, 
aod such must be its construction in making 
the Constitution consistent with itself and 
reasonable. Cass v. Dillon, 2 Ohio St. 607, 
616. 


Counties, cities, etc., are political sub- 
divisions of the state, and are included in 
the term ‘‘state,” which is the concrete whole. 
State v. Levy Court (Del.) 43 Atl. 522, 524, 1 
Pennewill, 597. 


District of Columbia and territories. 
The District of Columbia is not a “‘state,”’ 
within the clause of the federal Constitu- 
7 Wns. & P.—50 
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tion extending the jurisdiction of the United 
States Supreme Court to controversies be- 
tween states. Metropolitan R. Co. v. Dis- 
trict of Columbia, 10 Sup. Ct. 19, 22, 132 U. S. 
1, 83 L. Ed. 231. 


The District of Columbia and the terri- 
tories are not “states,” within the judicial 
clause of the Constitution giving jurisdiction 
in cases between citizens of different states. 
Downes v. Bidwell, 21 Sup. Ct. 770, 780, 182 
U. S. 244, 45 L. Ed. 1088; Hepburn v. Ellzey, 
6 U. S. (2 Cranch) 445, 452, 2 L. Ed. 332; 
Watson v. Brooks (U. S.) 13 Fed. 540, 543; 
Scott v. Jones, 46 U. S. (5 How.) 343, 12 L. 
Ed. 181; Corporatlon of New Orleans v. Win- 
ter, 14 U. S. (1 Wheat.) 91, 94, 4 L. Ed. 44. 


The territories are not states, within the 
meaning of Rev. St. § 709 [U. S. Comp. St. 
1901, p. 575], permitting writs of error from 
the Supreme Court in cases where the valid- 
ity of a state statute is drawn in question. 
Downes v. Bidwell, 21 Sup. Ct. 770, 780, 182 
U. S. 244, 45 L. Ed. 1088; Miners’ Bank of 
Dubuque v. State of Iowa, 53 U. S. (12 How.) 
1, 6, 13 L. Ed. 867. 


The territorles are not within the clause 
of the Constitution providing for the ere- 
atlon of a Supreme Court and such inferior 
courts as Congress may see fit to establish. 
Downes v. Bidwell, 21 Sup. Ct. 770, 780, 182 
U. S. 244, 45 L. Ed. 1088. 


The word “state,” as used in Act March 
2, 1895 [U. S. Comp. St. 1901, p. 3178], making 
it an offense to cause lottery tickets to be 
transferred from one state to another, was 
used in its constitutional sense, which does 
not include a territory of the United States. 
United States v. Ames (U. S.) 95 Fed. 453. 
456. 


The term “state,” when used in the Con- 
stitution of the United States, is confined to 
a part of the American confederacy, and does 
not embrace a territory of the United States. 
Seton v. Hanham (Ga.) R. M. Charlit. 374. 


While the word “state” is often used in 
contradistinction to “territory,” yet in its 
genera] public sense, and as sometimes used 
in the statutes and the proceedings of the 
government, it has the larger meaning of any 
separate political community, including there- 
in the District of Columbia and the territo- 
ries, as well as those political communities 
known as the “states of the Union.” Tal- 
bott v. Silver Bow County Com’rs, 11 Sup. 
Ct. 594, 597, 139 U. S. 438, 35 L. Ed. 210. 


The term “state,” as used in the federa} 
statute regulating the taking of pilots on 
waters forming the boundary between two 
“states,” also includes an organized territory 
of the United States. The Ullock (U. S.) 19 
Fed. 207, 212; Neil v. Wilson, 12 Pac. 810, 
812, 14 Or. 410. 


The word “state,” as used in the special 
currency act of 1864, or in the amendment 
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thereto, is construed to mean territory, wher- 
ever the same is applicable. People v. Moore, 
1 Idaho, 504, 507. 


The District of Columbia and the terri- 
tories are states“ as that word is used in 
treaties with foreign powers, with respect to 
the ownership, disposition, and inberitance 
of property. Downes v. Bidwell, 21 Sup. Ct. 
770, 780, 182 U. S. 244, 45 L. Ed. 1088. 


The term “states of the Union,” as used 
in article 7 of the treaty between the United 
States and France of February 23, 1853, pro- 
viding that “in all the states of the Union, 
whose existing laws permitted, Frenchmen 
shall enjoy the right of possessing personal 
and real property by the same title and in 
the same manner as the citizens of the Unit- 
ed States,” means all the political communi- 
Hes exercising legislative powers in the coun- 
try, embracing not only states, but also ter- 
ritories and the District of Columbia. De 
Geofroy v. Riggs, 10 Sup. Ct. 295, 298, 133 U. 
S. 258, 35 L. Ed. 643. 


Rev. St. U. 8. § 5219 [U. 8. Comp. St. 
1901, p. 3502], relating tocassessing taxes Im- 
posed by authority of the state within which 
a national banking association is located, 
should be construed to mean the legislative 
authority, or the authority within the locality 
in which the banking association is situated, 
that may rightfully and legally levy and as- 
sess taxes on personal property. It includes 
a territory, which is an organized political 
community. Silver Bow County v. Davis, 
12 Pac. 688, 090, 6 Mont. 306. 


A territory is nót a state, nor are the 
words “territory” and “state” used as syn- 
onymous or convertible terms in the acts of 
Congress. For instance, in 1853, Congress 
passed “An act regulating the fees and costs 
in the several states.” By act of 1855 Con- 
gress extended the provisions of the act of 
1853 to the territories “as fully in all par- 
ticulars as they would be had the word ter- 
ritories’ been inserted after the word 
states,“ and the act had read in the several 
states and territories of the United States. 
Smith v. United States, 1 Wash. T. 262, 268. 
See Bright. Dig. pp. 273, 279. 


The word “state,” as used in Act March 
2, 1895, e. 191, 28 Stat. 963 [U. S. Comp. St. 
1901, p. 3178], which provides that any per- 
son who shall cause to be brought within the 
United States from abroad, for the purpose 
of disposing of the same, or deposited in or 
carried by the mails of the United States, or 
carry from one state to another in the Unit- 
ed States, any ticket of a lottery, shall be 
punishable, etc., does not include the Dis- 
trict of Columbia. United States v. Whelp- 
ley (U. S.) 125 Fed. 616, 619. 


The word “state,” when applied to the 
different parts of the United States, includes 
the District of Columbia and the several 
territories of the United States. Shannon’s 
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Code Tenn. 1896, § 65; Gen. St. N. J. 1895, p. 
3195, § 36; Rev. St. Mö. 1899, § 4160; Code 
Miss. 1892, § 1515; V. S. 1894, 18; U. 8. 
Comp. St. 1901, pp. 2040, 3420; Oode Civ. 
Proc. Mont. 1895, § 3463, subd. 6; Civ. Code 
Mont. 1895, § 4662, subd. 5; Pen. Code Mont. 
1895, § 7, subd. 19; Pol. Code Mont. 1895, § 
16, subd. 6; Rev. St. Utah 1898, § 2498; Laws 
N. Y. 1892, c. 677, § 23; Code N. C. 1883, § 
3765, subd. 11; Ky. St. 1903, § 446; Rev. St. 
Wis. 1898, § 4971; Rev. St. Me. 1883, p. 59, 
c. 1, § 6, subd. 16; Code Iowa 1897, § 48, subd. 
15; Gen. St. Kan. 1901, § 7342, subd. 15; 
Comp. Laws Mich. 1897, § 50, subd. 15; Pub. 
St. N. H. 1901, p. 63, e. 2, § 4; Code W. Va. 
1899, p. 133, c. 13, § 17; Code Civ. Proc. Cal. 
1903, § 17, subd. 7; Pen. Code Cal. 1903, § 7, 
subd. 19; Pol. Code Cal. 1903, § 17, subd. 10; 
Horner’s Ann. St. Ind. 1901, § 240, subd. 7; 
Mills’ Ann. St. Colo. 1891, § 4185, cl. 12; 
Rev. Laws Mass. 1902, p. 89, c. 8, § 5, subd. 
21; Rev. Codes N. D. 1899, § 5152; Rev. Code 
Civ. Proc. 8. D. 1903, § 8; Rev. Code Del. 
1893, c. 5, § 1, subd. 12; Gen. St. Minn. 1894, 
§ 255, subd. 17; Code Va. 1887, § 5 [1 Code 
Va. 1904, p. 5, $ 5]; Hurd's Rev. St III. 
1901, p. 1720, c. 181, § 1, subd. 14; Civ. Code 
Ala. 1896, § 6. 


Foreign state. 

The word “state,” as used in the inher- 
itance tax law, imposed by the law or rev- 
enue act upon property passing either by 
will or by the intestate law of any state or 
territory, is not to be construed in a sense 
broad enough to include a foreign state or 
territory, but is limited to the states of the 
United States. Eidman v. Martinez, 22 Sup. 
Ot. 515, 517, 184 U. S. 578, 46 L. Ed. 697. 


Pen. Code, § 789, provides that the juris- 
diction of a criminal action for stealing in 
another state, or recèlving property, “know- 
ing it to have been stolen, and bringing the 
same into this state,” is in any country into 
or through which such stolen property has 
been brought. Held, that the statute does 
not apply to property stolen in Canada, since 
it is apparent that the word state,“ as used 
the second time, refers to a particular terri- 
tory within the United States, and hence by 
an elementary rule of construction it must be 
held so used in the first instance. People v. 
Black, 54 Pac. 385. 386, 122 Cal. 73. 


Under a statute exempting from taxation 
shares of stock in a corporation situated in 
another state, where all its stock is taxed 
in such state, it is held that the word state“ 
applies to a foreign state, as well as one of 
the United States. Foster v. Stevens, 22 
Atl. 78, 79, 63 Vt. 175, 13 L. R. A. 166. 


Within the statute requiring insurance 
companies, as a condition of doing busi- 
ness in Michigan, to make a certain deposit 
with the state treasurer or with a certain 
officer of the state where the company is 
organized, the word “state” is manifestly 
confined to the communities within the Unit. 
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ed States, and will not include a foreign of police commissioners for the city of New- 


country; 


for, while nations are often and port, appointed by the Governor, by and 


properly designated as “states,” yet where with the consent of the Senate, as the words 


by the law companies formed under the laws 
of foreign governments are mentioned as 
distinct from companies of other states, the 
word “states” will not be held to apply to 
such foreign countries. Employers’ Liabil- 
ity Assur. Co. v. Insurance Com'rs, 81 N. 
W. 542, 543, 64 Mich. 614. 


Indian tribe. 


“A gtate has been defined to be a peo- 
ple permanently occupying a fixed territory, 
bound together by common laws, habits, and 
customs (or by a constitution) into one body 
politic, exercising, through the medium of an 
organized government, independent sover- 
eignty and control over all persons and 
things within its boundaries, capable of mak- 
ing war and peace, and of entering into in- 
ternational relations with other communi- 
ties.” The Miami tribe of Indians do not 
constitute an international political state. 
Roche v. Washington, 19 Ind. 53, 56, 81 Am. 
Dec. 376. 


United States. 


The word “state,” as used in the statute 
prohibiting the sale of lottery tickets in the 
state of Connecticut issued under the author- 
ity of any other state, extends to the sale of 
tickets in a lottery authorized by the nation- 
al government; the law not being aimed 
only against the sale of tickets by any of the 
states of the United States merely, but 
against the sale of such as are authorized 
by any other sovereignty. Terry v. Olcott, 
4 Conn. 442, 445. 


STATE AGENT. 


“State agent,” as used in a sheriffs re- 
turn that he had served summons on & cer- 
tain party as “state agent” of the defendant, 
sufficiently designated such person as the 
person appointed by the defendant, under 
Rev, St. § 6018, providing that foreign insur- 
ance companies shall file with the State Su- 
perintendent of Insurance a written instru- 
ment or power of attorney, duly signed and 
sealed, appointing and authorizing some per- 
son, who shall be a resident of this state, to 
acknowledge or receive service of process. 
Stone v. Travelers’ Ins. Co., 78 Mo. 655, 657. 


Commonwealth synonymous. 
See “Commonwealth.” 


STATE AUDITOR. 
See “Auditor.” 


STATE BOARDS AND COMMISSIONS. 


The words “state boards and commis- 
sions” are broad enough to include the board 


were used in Gen, Laws, c. 17, § 14, provid- 
ing that the Attorney General, whenever re- 
quested, shall act as the legal adviser of all 
state boards and commissions and the offi- 
cers thereof. In re Police Com’rs (R. I.) 49 
Atl. 36, 87. 


STATE BONDS. 
As bill of credit, see “Bill of Credit.” 


“State bonds,” as used in a will directing 
certain funds to be invested in first-class 
state bonds, meant bonds of the state. 
Griggs v. Veghte, 19 Atl. 867, 870, 47 N. J. 
Eq. 179. 


STATE CENSUS. 


The phrase “state census,” as used in 
Act Feb. 7, 1891, providing for the salaries of 
justices of the peace according to the popula- 
tion of their respective cities and towns “as 
shown by the last state or federal census,” 
has reference to the state census provided 
by Const. art. 2, § 3, requiring the Legisla- 
ture to provide for the taking of a state cen- 
sus in 1895 and every ten years thereafter, 
and does not include the census taken by as- 
sessors pursuant to Code 1881, § 2754, re- 
quiring assessors to take biennial censuses, 
commencing in 1883, of all the inhabitants in 
their respective districts. Rohde v. Seavey, 
29 Pac. 768, 769, 4 Wash. St. 91. 


STATE COMPTROLLER. 


The term “state comptroller,” as used 
in a provision creating the office of state 
comptroller, means a supervising officer of 
revenue, among whose duties is the final 
auditing and settling of all claims against 
the state. State v. Doron, 5 Neb. 899, 413. 


STATE CONSTABLE. 


The phrase “state constable” is equiv: 
alent to the phrase “a constable of the com- 
monwealth,” which was the designation used 
in the statutes. Commonwealth v. Certain 
Intoxicating Liquors, 97 Mass. 63, 66. 


STATE CONSTITUTION. 


The state Constitution is not a grant of 
power, or an enabling act to the Legislature, 
but it is a limitation on the general powers 
of a legislative character, and restrains only 
so far as the restriction appears, either by 
express terms or by necessary inference. 
State v. Rogers, 13 Cal. 159, 165. 


STATE OCONVIOTS. 


The term “state convicts” embraces all 
that class of persons convicted of crime and 
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sentenced to hard labor for the state in the 
penitentiary, within or without its walls. 
Ex parte Gayles, 19 South. 12, 13, 108 Ala. 
514. 


STATE COURT. 
See “Courts of the State.” 


STATE CURRENOY. 
See “Currency of State.” 


STATE DEBTS. 


“State debts” do not refer to obligations 
which can be enforced by legal process, ei- 
ther in a court of law or equity; for in this 
sense a state is never indebted. All its con- 
tracts, however solemnly made, rest solely 
upon the public faith. A state debt never 
contained in its definition any other obliga- 
tion than the moral one of good faith in 
calling forth and applying the resources of 
the state to meet its engagements. A state 
debt always meant, as it still means, a 
moral duty on the part of the proper organs 
of the government to faithfully administer | 
and call forth so much of the resources of 
the state as may be necessary to comply 
with its undertakings. Rodman v. Munson 
(N. Y.) 13 Barb. 188, 189. 


STATE ELECTION. 
See “Election within State.” 


An election for constable, held under a 
general law which provides for such an elec- 
tion on the same day in each militia district 
of the several counties of the state of Geor- 
gia, is a “state election,” within the meaning 
of the statute forbidding the sale or fur- 
nishing of intoxicating liquors to any person 
on days of election, state, county, or mu- 
nicipal; and the fact that the official duties 
of the officers elected are confined to respec- 
tive counties or subdivisions of counties does 
not change the character of the election. 
Rose v. State, 33 S. E. 439, 441, 107 Ga. 697. 


In statutes relative to elections, the term 
“state election” shall apply to any election 
held for the choice of national, state, dis- 
trict, or county officer by the voters, whether 
for a full term or for the filling of a va- 
cancy. Rev. Laws Mass. 1902, p. 105, c. 11, 
§ 1. 


The term “state elections,” as used in 
acts relating to ballots and manner of voting 
in counties of 50,000 inhabitants or more, ap- 
plies to any election held for the choice of 
any national, state, county, or district officer 
or officers. Shannon's Code Tenn. 1896, $ 
1231, 


STATE GOVERNMENT. 
Other state government, see Other.“ 
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STATE INSTITUTIONS. 


“State institutions,” ag used in Const. 
art. 7, § 2, providing that the trustees of 
the benevolent and other state institutions 
should be appointed by the Governor, means 
institutions belonging to and owned by the 
state, and not to such as might belong to the 
particular municipalities or counties, though 
established under the legislative authority of 
the state, which contributes to the support 
of such institution and governs it by state 
laws. Chalfant v. State, 37 Ohio St. 60, 61. 


STATE JAIL OR PENITENTIARY. 


The words “state jail or penitentiary,” 
as used in Rev. St. § 5543 [U. S. Comp. St. 
1901, p. 3721], providing for a deduction 
from the time of certain United States 
prisoners confined in any state jail or peni- 
tentiary, are not to be construed so as to 
limit the provision to jails supported by the 
state at large. The words refer to jails and 
penitentiaries within a state, whether state, 
city, or county institutions, which are per- 
mitted by the state to be used for the con- 
finement of prisoners of the United States. 
United States v. Schroeder (U. &) 27 Fed. 
Cas. 977, 978. 


“State jail or penitentiary,” as used in 
Rev. St. § 5541 [U. S. Comp. St. 1901. p. 
3721], providing that, in every case where 
any person convicted of any offense against 
the United States is sentenced to imprison- 
ment for a longer period than one year, the 
court may order the same to be executed in 
any state jail or penitentiary within the dis- 
trict or state where the court is held, means 
the same thing as state prison in Act Cong. 
March 3, 1865, § 3, providing that the sen- 
tence of every person so convicted and sen- 
tenced may be executed in any state prison 
or penitentiary within the district or state 
where the court is held. In re Mills, 10 Sup. 
Ct. 762, 764, 135 U. S. 263, 34 L. Ed. 107. 


STATE LAND BOARD. 


The “state land board,” authorized by 
Hill's Ann. Laws, § 3598, and Laws 1899, 
p. 157, to sell the land of the state, to make 
rules for the transaction of business, etc., is 
analogous to the “land department” of the 
general government. Robertson v. State 
Land Board, 70 Pac. 614, 616, 42 Or. 183. 


STATE LANDS. 


The words “state lands,” as used in the 
statutes providing that telegraph and tele- 
phone companies may construct and main- 
tain telegraph and telephone lines over state 
lands, embrace the lands of the state ad- 
jacent to the state basin canal authorized by 
statute, providing for the construction of a 
canal, and providing that at the expiration 
of 35 years the property of the canal to the 
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extent of 120 feet on each side thereof should 
become vested in the state. State v. Cum- 
berland Telephone & Telegraph Co., 27 South. 
795, 796, 52 La. Ann. 1411. 


Tide lands belonging to the state are 
not “state lands,” within Code Proc. § 649, 
providing for service of notice in condemna- 
tion proceedings if the property sought to be 
appropriated is “state, school, or county 
lands,” and such lands cannot be condemn- 
ed; there being no authority therefor. Se- 
attle & M. Ry. Oo. v. State, 34 Pac. 551, 7 
Wash. 150, 22 L. R. A. 217, 38 Am. St. Rep. 
866. 


The terms “public lands” and “state 
lands” shall be defined and deemed to be 
synonymous, whenever either is used in the 
chapter relating to the management and dis- 
position of state lands. Ballinger's Ann. 
Codes & St. Wash. 1897, § 2134. 


STATE LAW. 


A municipal ordinance enacted under 
legislative authority is a “state law,” with- 
in Const. U. S. art. 1, § 10, par. 1, inhibiting 
state laws impairing the obligation of con- 
tracts. Citizens’ St. Ry. Co. v. City Ry. Co. 
(U. S.) 56 Fed. 746, 751. 


A municipal ordinance, not passed under 
supposed legislative authority, cannot be re- 
garded as a law of the state, within the 
meaning of the constitutional prohibition 
against state laws impairing the obligation 
of contracts. Hence a suit to prevent the 
enforcement of such an ordinance would not 
be one arising under the Constitution of the 
United States, in the absence of any showing 
that the ordinance is authorized, or supposed 
to be authorized, by a law of the state. 
Hamilton Gaslight & Coke Co. v. City of 
Hamilton, 13 Sup. Ct. 90, 92, 146 U. S. 258, 
86 L. Ed. 963. 


STATE OFFICER. 


“State officers” are those whose duties 
concern the state at large, or the general 
public, both exercised within defined limits. 
In re Police Com’rs (R. I.) 49 Atl. 86, 87 
(citing People v. Curley, 5 Colo. 419). 


“State officers,” in a general sense, are 
officers whose duties and powers are coex- 
tensive with the territorial limits of the 
state. “County officers,” in the same sense, 
are those whose general authority and juris- 
diction are confined within the limits of the 
county in which they are appointed, who are 
appointed in and for a particular county, and 
whose duties concern more especially the 
people of that county. Whether an officer, 
unprovided for by the Constitution, but cre- 
ated solely by legislative enactment, is to be 
regarded as a state or county officer, must 
depend in a large measure upon the terri- 
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torial scope of his jurisdiction, and upon the 
nature and character of his powers and du- 
ties. If the jurisdiction for the exercise of 
his powers and duties is coextensive with the 
limits of the state, then he is a state officer; 
if confined, like a sheriff or county judge, 
within the limits of a county, but coextensive 
with the limits of such county, then he is a 
county officer. State v. Burns, 21 South. 290, 
295, 38 Fla. 367. 


The term “state officer,” by the express 
provisions of Laws 1892, c. 681, includes 
every officer for whom all the electors of the 
state are entitled to vote, and every officer, 
appointed by one or more state officers or by 
the Legislature, and authorized to exercise 
his officia] function throughout the entire 
state, or without limitation to any political 
subdivision of the state, except United States 
Senators, members of Congress, and electors 
for President and Vice President of the Unit- 
ed States. People v. Nixon, 52 N. E. 1117, 
1118, 158 N. T. 221. 


An “office of the state,” within the mean - 
ing of Act Feb. 3, 1849, which declares that, 
„whenever vacancies shall exist or shall oc- 
cur in any of the offices of this state, 
+ œ è the Governor shall appoint some 
suitable person,” etc., must at least be an 
office directly created by Constitution or 
statute. The agency of a municipal corpora- 
tion is not an office of the state. People v. 
Conover, 17 N. Y. 64, 67. 


In statutes relative to elections, the term 
“state officer’ shall apply to any person to 
be chosen at a state election. Rev. Laws 
Mass. 1902, p. 105, c. 11, § 1. 


The term “state officer,” as used in acts 
relating to ballots and manner of voting in 
counties of 50,000 inhabitants or more, ap- 
plies to any person to be chosen at such 
elections. Shannon’s Code Tenn. 1896, § 1231. 


The words “state officers,” as used in 
the title relating to elections, shall include 
the Governor, Lieutenant Governor, State 
Treasurer, Secretary of State, and State Au- 
ditor. V. S. 1894, 57. 


Within the term “state or district of- 
ficer,” as used in the chapter punishing 
drunkenness in office, are included the Gov- 
ernor, Lieutenant Governor, the heads of 
the several executive departments at the cap- 
ital, and their chief clerks, the judges of 
the Supreme Court, Courts of Appeals, and 
the district courts, district attorneys, mem- 
bers and officers of the Senate and House of 
Representatives, and all other officers who de- 
rive their appointment directly from state 
authority. Pen. Code Tex. 1895, art. 147. 


By the term “officer of this state,” as 
used in the article punishing any officer 
of this state who trades for, buys, or is in 
any way concerned in the purchase of any 
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claim or demand against the state, is meant 
the Governor, Lieutenant Governor, the 
heady or employés of any executive depart- 
ments, members and officers of both houses 
of the Legislature, the judges of the sev- 
eral courts, district and county attorneys, 
sheriffs, tax collectors, and tax assessors. 
Pen. Code Tex. 1895, art. 263. 


County, town, or school district officers. 


The term “state officer,” as used in 
Const. art. 6, § 12, giving the Supreme Court 
exclusive appellate jurisdiction in cases 
where any state officer” is a party, should 
be construed in their popular sense, as re- 
ferring only to the officers whose official 
duties and functions are coextensive with 
the boundaries of the state, and do not in- 
clude such officers as constables or justices 
of the peace, whose official functions are to 
be performed in the townships in which 
they are elected, and are in popular parlance 
known as ‘township officers,” nor to sher- 
iffs, coroners, county justices, etc., whose 
functions are confined to their respective 
counties, and are commonly known and 
called “county officers.” State v. Dillon, 2 
S. W. 417, 419, 90 Mo. 229. 


The term “state officers,” in Const. 
1868, art. 4, § 23, providing that all state offi- 
cers may be impenched for any misdemeanor 
in oftice, etc., does not include an officer 
elected by the vote of a single county and 
confined in his duties to the territorial lim- 
its of such county. Ex parte Willey, 54 Ala. 
226, 228. 


Rev. St. art. 946, providing that the Su- 
preme Court may issue writs of mandamus 
against officers of the state government, does 
not apply to county officers. Travis County 
v. Jourdan, 42 S. W. 543, 91 Tex. 217. 


Const. c. 2, § 29, which requires every 
officer in authority under this state, before be 
enters upon the execution of his office, to 
take and subscribe the following oath or 
affirmation of office, etc., does not apply to 
the town and schoo! district officers. Brock 
v. Bruce, 2 Atl. 598, 606, 58 Vt. 261. 


Game—Constable. 


A constable, in Missouri, is a state offi- 
cer, and not a municipal officer. State ex rel. 
Attorney General v. McKee, 69 Mo. 504, 508. 


Same—County commissioners. 


The phrase “officers of the common- 
wealth,” as used in Const. pt. 2, art. 8, c. 1, § 
2, providing that the Senate shall be a court 
with full authority to hear {mpeachments 
made by the House of Representatives 
against any officer or officers of the common- 
wealth, was not intended to include all civil 
officers of every grade within the common- 
wealth, and the various officers of cities or 
towns are not officers of the commonwealth; 
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but, on the other hand, officers elected by the 
people at large, or provided for in the Consti- 
tution, for the administration of matters 
of general or state concern, are included 
within the meaning of the phrase, so as to be 
subject to impeachment bythe Senate. Coun- 
ty commissioners, therefore, are not “officers 
of the commonwealth,” within the meaning of 
the term as used in the Constitution. In re 
Opinion of Justices, 46 N. E. 118, 119, 167 
Mass. 599. 


There is no doubt that the words offf- 
cers of the commonwealth,” standing alone, 
would include county commissioners, and 80 
they would every other otficer elected or ap- 
pointed to perform a duty or fill an office cre 
ated by law, from tipstave to Governor; but, 
as used in Pen. Code 1860, § 48, prohibiting 
bribery, they have a different meaning. That 
section provides for the punishment of any 
member of the General Assembly or any 
oflicer of this commonwealth.” The report of 
the commissioners clearly indicated that they 
did not use the words “officers of this com- 
monwealth” in their broadest sense, because 
they say they have made a distinction be- 
tween the party offering or attempting to 
bribe any public functionary on any account 
and the public functionary agreeing to receive 
it. What “any officer of this commonwealth” 
means is a state officer, or officer not of a 
particular locality, but of the state at large. 
Commonwealth v. Neely (Pa.) 8 Pittsb. R. 
527, 528. 


Same—OCounty judge or judge of pre 
bate. 


A county judge is not an officer of the 
state government, within Rev. St. art. 946, 
authorizing the Supreme Court to issue writs 
of mandamus against “officers of the state 
government.” Turner v. Cotton, 57 S. W. 
35, 93 Tex. 559. 


A judge of probate is not a “state ofi- 
cer,” in the sense in which that term is used 
in the statutes of the state. Secord v. 
Foutch, 44 Mich. 89, 90, 6 N. W. 110. 


Same—County treasurer. 


A county treasurer, though commission- 
ed by the Governor and required to collect 
state revenues, is not a “state officer,” within 
Const. art. 5, § 15, making all state officers 
liable to impeachment for misdemeanors in 
office. Donahue v. Will County, 100 III. 94, 
108. 


Same—Sheriff or deputy. 


A sheriff is not a state officer, within the 
meaning of Const. art. 6, § 12, and the fifth 
section of the amendment thereto adopted in 
1884 (Laws 1883, p. 216), giving the Supreme 
Court of Missouri exclusive appellate juris- 
diction in causes where any state officer is a 
party; and the words “state officer,” as used 
in the Constitution, are to be construed ip 
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their popular meaning, and refer only to of- 
ficers whose official duties and functions are 
coextensive with the boundaries of the state. 
Paddock-Hawley Iron Co. v. Mason (Mo.) 2 
S. W. 841 (following State v. Dillon, 2 8. 
W. 417, 90 Mo. 229). Const. art. 6, $ 12, 
as amended by the fifth section of the amend- 
ment thereto adopted in 1884, giving the Su- 
preme Court of Missouri exclusive appellate 
jurisdiction in cases where any state officer 
is a party, does not include a sheriff. State 
v. Spencer, 3 S. W. 410, 91 Mo. 206. 


A special deputy, authorized by sheriff 
to execute a particular process, is an “officer 
of the state,” within an act punishing any 
person for knowingly resisting an officer of 
the state. Andrews v. State, 78 Ala. 483, 
484. 


City board of health. 


Under a constitutional provision (Const. 
art. 6, § 12) giving the Supreme Court juris- 
diction in cases where a county or other po- 
litical subdivision of the state, or any “state 
officer” is a party, it is held that no appeal 
lies to the Supreme Court of Missouri from a 
judgment from the Court of Appeals of St. 
Louis upon an application by the state for a 
writ of prohibition to prevent the board 
of health of that city from abating a nui- 
sance; members of that board being elected 
or appointed solely to execute the local laws 
of the city, and not being state officers, with- 
in the meaning of the Constitution. State 
v. St. Louls Board of Health, 90 Mo. 169, 2 
8. W. 291. 


Justices and officers of Supreme Court. 


The justices and officers of the Supreme 
Court are included in the words “state off- 
cers,” in Rev. St. c. 10, § 13, relating to the 
duties of the superintendent of public prop- 
erty, and providing that he is not authorized 
to interfere with any rooms in the Capitol 
that are appropriated by law for the use of 
the Legislature or state officers, during the 
time the same shall be used and occupled. 
In re Janitor of Supreme Court, 35 Wis. 410, 
419. 


Locktender. 


Laws 1870, e. 82, § 1, conferring juris- 
diction on the canal appraisers to hear and 
determine all claims against the state, etc., 
arising out of the negligence or conduct of 
any “officer of the state having charge of 
the canals,” does not apply to a locktender, 
whose duty merely is to attend to the locks, 
to the opening and closing of the same, and 
the passing of boats through them. Such per- 
son is not a state officer in any respect, but 
is only a day laborer employed to perform 
manual or mechanical labor, a mere serv- 
ant or employé, and is entirely devested of 
any official powers or functions. Sipple v. 
State, 3 N. E. 657, 659, 99 N. X. 284. 
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Mayor of city. 


The office of mayor of the city of De- 
troit is an office under the state, within 
Const. art. 5, § 15, providing that “no per- 
son holding office under the state shall exe- 
cute the office of Governor.” Attorney Gen- 
eral v. Common Council of City of Detroit, 
70 N. W. 450, 455, 112 Mich. 145, 87 L. R. A. 
211, 


Municipal officer distinguished. 


There is a recognized distinction between 
state officers, whose duties concern the state 
at large or the general public, although ex- 
ercised within defined territorial limits, and 
municipal officers, whose functions relate ex- 
clusively to their particular municipality. 
A state officer may be connected with some 
of the municipal functions, but he must de- 
rive his powers from a state statute, and ex- 
ecute his powers in obedience to a state law. 
The mayor of a city is not an officer under 
the state. Britton v. Steber, 62 Mo. 370, 
374. 


“It is important,” says Judge Dillon (1 
Dill. Mun. Corp. [4th Ed.] § 58), to bear in 
mind the distinction between state officers 
(that is, officers whose duties concern the 
state at large or the general public, although 
exercised within defined territorial limits) 
and municipal officers, whose functions relate 
exclusively to the particular municipality. 
The administration of justice, the preserva- 
tion of the public. peace, and the like, al- 
though confined to local agencies, are essen- 
tially matters of public concern, while the 
enforcement of municipal by-laws, the es- 
tablishment of gasworks and waterworks, 
the construction of sewers, and the like, are 
matters which pertain to the municipality, as 
distinguished from the state at large.” In 
People v. Curley, 5 Colo. 419, the court says: 
“A popular but mistaken impression pre- 
vails to some extent that all civil officers, 
whose duties embrace municipal laws, ordi- 
nances, and regulations, are purely local or 
municipal in their character, and have no 
general relation to the body politic or the 
state. It must be borne in mind that there 
is a legal distinction between state officers 
(that is, officers whose duties concern the 
state at large or the general public, although 
exercised within defined limits) and munici- 
pal officers strictly, whose functions relate 
exclusively to the particular municipality.” 
The board of police commissioners for the 
city of Newport, appointed by the Govern- 
or, by and with the consent of the Senate, is 
a state board or commission, within Gen. 
Laws, c. 17, § 4, providing that the Attor- 
ney General, whenever requested, shall act 
as the legal adviser of all state boards, and 
shall represent such boards in litigation, 
since the duties of such commissioners are 
of a general nature, rather than municipal. 
In re Police Com'rs (R. I.) 49 Atl. 36, 37. 
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Notary public. 
See “Notary Public.” 


Park commissioners. 


The commissioners who manage Yosemite 
Valley and the Mariposa Big Tree Grove are 
“ofticers of the state” of California, and their 
terms expire four years after their appoint- 
ment. People v. Ashburner, 55 Cal. 517, 524. 


Representative in Legislature. 


A representative in the State Legisla- 
ture is a state officer, within a statute rela- 
tive to balloting for state officers. Morril v. 
Haines, 2 N. H. 246, 247. 


Trustee or officer of state institution. 


Const. art. 16, § 3, provides that the Gov- 
ernor and all other state and judicial officers, 
etc., shall be liable to impeachment; and sec- 
tion 4 declares that all officers not liable to 
impeachment shall be subject to removal for 
misconduct or gross incompetency. Held, 
that the term “state officers,” as used in 
section 3, included only such general officers 
as immediately belong to one of the three 
constituent branches of the state govern- 
ment, and therefore the term did not include 
a member of the board of trustees of one of 
the educational institutions of the state. 
State v. Hewitt, 52 N. W. 875, 878, 3 8. D. 
187, 16 L. R. A. 413, 44 Am. St. Rep. 788. 


As a general rule the term “state officer” 
is only applied to those superior executive 
officers who constitute the heads of the ex- 
ecutive departments of the state. An ex- 
treasurer of the board of regents of the Ag- 
ricultural College is not a “state officer,” 
within the meaning of Const. art. 4, § 4, giv- 
ing the Supreme Court original jurisdiction 
in mandamus as to all state officers. State 
v. Smith, 33 Pac. 974, 6 Wash. 496. 


Warden of city prison. 


The warden of the city prison in New 
York is not a state officer,” but a “person 
holding a position by appointment in a city 
or county, * * * receiving a salary from 
such city or county,” within Laws 1892, c. 
577, prohibiting removal without a hearing 
of a veteran holding such an office. People 
v. Wright, 44 N. E. 1036, 1037, 150 N. X. 444. 


STATE OF IOWA. 


The term “state of Iowa” and the term 
“the state of Iowa” are synonymous, so that 
the use of either in an indictment is a suffi- 
cient compliance with the constitutional pro- 
vision that a prosecution shall be conducted 
in the name of “the state of Iowa.“ Harri- 
man v. State (Iowa) 2 G. Greene, 270, 271. 


STATE PAPER. 


The words state paper“ mean the news- 
paper designated by the Legislature, in which 
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public acts, resolves, advertisements, and no- 
tices are required to be published. Rev. St 
Me. 1883, p. 59, c. 1, § 6, subd. 24. 


STATE PAUPER. 


The term “state pauper,” in Laws 1878, 
c. 94, § 3, providing that all persons needing 
relief who have no settlement in any town 
in this state shall be state paupers, and 
shall, when needing relief, be provided for 
by the Comptroller for the period of six 
months after they come into the state, means 
one who is supported to some extent, at least, 
by the state. The term, by the express lan- 
guage of the statute, includes all persons 
needing rellef and having no settlement in 
any town in the state. Town of Marlbor- 
ough v. Town of Chatham, 50 Conn. 554, 557. 


STATE PRISON. 


County jail. 


Code Civ. Proc. § 161, provides that bail 
may be exonerated either by the death of 
the defendant or his imprisonment in the 
state prison, etc. There is no substantial 
reason for making a distinction between 
county jails and the penitentiary, where the 
term of imprisonment may be the same in 
both. From all appearances the term “state 
prison,” as used in the statute, may be 
equally applied, and was probably intended 
to apply, to either the penitentiary or the 
county jail. Sedberry v. Carver, 77 N. C. 
319, $21. 


Prison in other state. 


“State prison,“ in the general sense of 
the term, means a place of confinement for 
state prisoners; that is, for persons charged 
with political offenses and confined for rea- 
sons of state. Rev. St. c. 227, enumerates 
as one of the causes of divorce conviction of 
crime and actual imprisonment in the state 
prison. The term “state prison” is limited 
in meaning to the prison established and 
maintained in the state in which the stat- 
ute was passed, and does not include a pris- 
on in another state, though called there a 
“state prison.” In New Hampshire and in 
some other states the term has been applied 
as the proper name of the penitentiary main- 
tained by the state for the confinement of 
prisoners convicted of certain crimes, in dis- 
tinction from other prisons maintained and 
used by counties and cities. If a man is 
sentenced to the state prison—that is, to the 
general penitentiary of the state—it is for 
a crime to a certain degree fixed by statute, 
and a crime of a higher legal character than 
one for which a criminal is confined in a 
county jail or other house of correction. 
Martin v. Martin, 47 N. H. 52, 53. 


State jail or penitentiary synonymous. 


“State prison,” as used in Act Cong. 
March 3, 1805, § 3 [U. S. Comp. St. 1901, p. 
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3721], providing that, in every case where Const. art. 8, § 9, which provides that all 
any person convicted of any offense against | funds belonging to the state for educational 
the United States shall be sentenced to im- purposes, the interest and income whereof 
prisonment for a period longer than one year, only are to be used, shall be deemed trust 
it shall be lawful for the court passing sen- | funds held by the state, etc., and shall not 
tence to order the same to be executed in any be invested or loaned, except on United 
state prison or penitentiary within the dis- States or state securities, etc., should be 
trict or state where such court is held, means construed to include state warrants issued 
the same thing as “state jail” in Rev. St. $ in pursuance of an appropriation and secured 
5541 [U. S. Comp. St. 1901, p. 8721], pro- | by a levy of taxes for their payment. In re 
viding that the sentence of every person so State Warrants, 41 N. W. 636, 637, 25 Neb. 
convicted and sentenced may be executed in | 659. 

any state jail or penitentiary within the 


state or district where the court is held. In A mere evidence of indebtedness, such 


as a state warrant of another state, might 


re Mills, 10 Sup. Ct. 762, 764, 135 U. 8. 263, 
34 L. Ed. 107. 


The words in the state prison,” in a 
verdict, are equivalent to a state penitentia- 
ry; that being the only state prison known 
to the law. McCoy v. State, 7 Tex. App. 
379, 381 (citing Moore v. State, 7 Tex. App. 
14); Harris v. State, 8 Tex. App. 90. 


State reformatory. 


Pub. St. 1883, c. 148, § 1, making the sup- 
port of a “state prison convict” committed to 
a state lunatic hospital a commonwealth 
charge, means the convicts of the one insti- 
tution known as the “state prison,” and 
does not include the convicts of the state 
reformatory. Beard v. City of Boston, 23 N. 
E. 826, 827, 151 Mass. 96. 


Under Rev. St. 1881, 35 6162-6202, the 
penal department of the Indiana reforma- 
tory institution is a “state prison.” Walton 
v. State, 88 Ind. 9, 13. 


STATE PURPOSE. 


Lands exclusively used for state pur- 
poses, see “Exclusively Used.” 


Any legitimate expenditure of the state 
necessary to be provided for by a state tax 
is a “state purpose,” within the meaning 
of Const. art. 10, § 11, limiting the tax to 
be assessed for state purposes. People v. 
Scott, 12 Pac. 608, 611, 9 Colo. 422; State v. 
Kenney, 26 Pac. 383, 385, 10 Mont. 488. 


STATE SECURITIES. 


The term “state securities,” as used in 
Const. art. 8, § 9, declaring that all funds 
belonging to the state for educational pur- 
poses shall not be invested or loaned, except 
on United States or state securities, etc., in- 
cludes state warrants drawn by the Auditor 
on the Treasurer in pursuance of an appro- 
priation regularly made by the Legislature 
and secured by a levy of taxes for their pay- 


ment. The term is not limited to state 
bonds. State v. Bartley, 58 N. W. 966, 967, 
40 Neb. 298, 


not be a state security, within Const. art. 8, 
§ 9, requiring the investment of a permanent 
school fund of a state in United States or 
state securities, or county bonds; but a state 
bond, which in due form and by its lawful 
execution pledges the credit of the common- | 
wealth is a state security. State v. Stuefer 
(Neb.) 92 N. W. 646, 647. 


STATE TAX. 


Taxes collected by the county officials 
for the support of the county government 
constitute a “state tax,” in the sense that 
they can be imposed by no other authority, 
and are to be used for the public benefit. 
Neary v. Philadelphia, W. & B. R. Co. (Del.) 
9 Atl. 405, 413, 7 Houst. 419. 


“State taxation” means any taxation by 
authority of the state, whether it be strictly 
for state purposes, or for mere local and 
special objects. Wisconsin Cent. R. Co. v. 
Price County, 10 Sup. Ct. 341, 344, 133 U. S. 
496, 33 L. Ed. 687. 


It was settled in Walcott v. People, 17 
Mich. 68, that the state might pass laws for 
the levy of new specific taxes, and in Kit- 
son v. Ann Arbor, 26 Mich, 325, that local 
specific taxes might be authorized. In both 
of these cases the money was to be put to 
local purposes. In one sense, undoubtedly, 
any tax levied by a general law is a state 
tax; but, if the moneys are to be put to local 
uses, the only substantial difference between 
that and one levied by local action consists 
in this: that in one case the state levies the 
tax, and in the other it authorizes the levy. 
All taxation must be authorized by the state, 
and such taxes may be levied under general 
laws, when no express provision of the Con- 
stitution forbids it. Highway and school 
taxes are very commonly levied in that way. 
The schoo! mill tax is collected under a gen- 
eral law, but put to the uses of the com- 
munity which paid it, and it was in no prop- 
er sense anything more than a local tax; 
and a tax on the liquor business of a specific 
annual sum is not a state tax, when it ig 
assessed and collected locally and appropri- 
ated to local purposes, though collected un- 


STATE TAX 


der a general state law. Youngblood v. Sex- 
ton, 32 Mich. 406, 413, 20 Am. Rep. 654. 


A tax to provide for the further con- 
struction of a railroad is a state tax. State 
v. State Bank (Ind.) 6 Blackf. 349, 350. 


A tax voted by a township to pay fora 
subscription to the stock of a railroad about 
to be built through the township is not a 
state tax. Carolina, C. G. & C. Ry. Co. v. 
Tribble, 25 8. C. 260, 264. 


An impost for county and township pur- 
poses is a state tax. It can be imposed by 
no other authority. Camden & A. R. Co. v. 
Commissioners of Appeal, 18 N. J. Law (3 
Har.) 71. 


The Genera] Assembly, by the several 
acts passed February 13, 1862 (59 Ohio Laws, 
p. 9), March 21, 1863 (60 Ohio Laws, p. 18), 
and February 25, 1864 (61 Ohio Laws, p. 15), 
assess a tax on the dollar valuation of the 
taxable property of the state for the relief 
of the necessities of families of soldiers and 
marines in the state and United States serv- 
ice, and provide that it shall be collected in 
the same manner as other taxes. Held, that 
the levy thus made wasa “state tax,” with- 
in Act Feb. 18, 1804, § 17, establishing a 
university in the town of Athens, and pro- 
viding that the lands of two townships vest- 
ed in the Ohio University should thereafter 
be exempt from all state taxes. State v. 
Auditor of State, 15 Ohio St. 482. 


STATE TAX LANDS. 


„State tax lands,” as used in Pub. Acts 
1893, No. 206, § 84, providing that any per- 
son may purchase any state tax lands by 
paying therefor the amount for which the 
same was bid off to the state, with interest, 
includes all lands of which the state had 
become purchaser, either on original sale or 
on a second sale to the state. Muirhead v. 
Sands, 111 Mich. 487, 493, 69 N. W. 826. 


STATE WATERS. 
See “Waters of the State.” 


STATE WITNESS. 


“County and state witnesses,” within 
the meaning of Code, art. 25, § 7, imposing on 
the county commissioners the duty of levy- 
ing all needful taxes to compensate coun- 
ty and state witnesses, must be construed 
to mean such witnesses as are entitled to 
be paid by the public authorities. The sec- 
tion requires the county commissioners to 
pay all witnesses before justices of the peace 
summoned on behalf of the state, and all 
summoned on behalf of defendant when he 
is discharged, or fined only 15 cents, or ac- 
quitted, but not to pay fees due to the pris- 
oner’s witnesses when he is convicted. Scha- 
mel v. Washington County Com’rs, 34 AtL 
R39, 83 Md. 128, 
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STATE’S COUNSEL. 


The oath administered to grand jurors, 
established by common-law usage and pre- 
scribed by our own statute, contains this 
clause, “The state’s counsel, your fellows’, 
and your own you shall keep secret.“ Held. 
that the expression ‘“state’s counsel’? means 
more than the opinions or advice given by 
the prosecuting attorney to the jury. The 
injunction of secrecy applies as well to the 
secrets of the state, the person accused, the 
facts testified to which indicate the guilt 
of the accused of the offense under investi- 
gation, and the witnesses who testify to 
such facts. The expression “state’s counsel” 
is equivalent to the secrets of the cause. 
State v. Bowman, 38 Atl 331. 332, 90 Me. 
363, 60 Am. St. Rep. 266. 


STATEHOUSE COMMISSIONERS. 


“Statehouse commissioners” are not 
trustees of the statehouse fund, to be used 
in the purchase of a site for and the erection 
of a new statehouse, in the legal sense of 
the word. They are intrusted with the dis- 
position of the fund which is devoted by law 
to certain purposes, which are analogous to 
the purposes of a trust fund; but so are oth- 
er ofticials, who could not be called trustees. 
The Governor, for instance, has at his dis- 
posal a certain fund, which he may expend 
at his discretion for the apprehension of 
criminals. This does not make him a trus- 
tee, and subject his administration of the 
fund to the supervision of a court of equity. 
These commissioners are officials of the 
state, agents of the General Assembly, and 
accountable to the Legislature for their off- 
cial acts. If public office is a public trust, 
it is so in a moral sense, not in legal intend- 
ment. In re Statehouse Construction Loan, 
38 Atl. 927, 929, 20 R. I. 704. 


STATEHOUSE FUND. 


By the term “statehouse fund” is meant 
the sum authorized to be raised by loan by 
a vote of the people, adopting the proposi- 
tion for the issue of state bonds for the pur- 
chase of a site for and the erection and com- 
pletion of a new statehouse. In re New 
Statehouse (R. I.) 37 Atl. 2, 3; In re State 
house Construction Loan, 38 Atl. 927, 928. 
20 R. I. 704. 


STATE. 


See Natural State of Stream.“ 


The word “state” is defined to mean to 
aver or allege, to represent fully in words, 
to narrate, to recite. The petition in an ac- 
tion for slander of title declared that defend- 
ants did represent and state that defendant 
was not the owner of certain property, and 
it was held that those allegations meant that 


STATE 


defendant spoke the language charged; the 
words “represent and state” implying the 
utterance of the language mentioned in con- 
nection with those words. Butts v. Long, 68 
N W. 754, 756, 94 Mo. App. 687. 


The expression “stating separately and 
distinctly the facts found,” as used in Act 
May 14, 1874, maklng it the duty of referees 
to reduce their decision to writing, “stating 
separately and distinctly the facts found, 
the answers to any facts submitted in writ- 
ing by counsel, and the conclusion of law,” 
means that the referee must make his find- 
ing contain facts as fully as a special ver- 
dict. Sweigard v. Wilson, 106 Pa. 207, 213. 


“Stating the evidence,” under Const. art. 
4, $ 26, declaring that “Judges shall not 
charge juries in respect to matters of fact, 
but may state the testimony and declare the 
law.“ means more than repeating it. It in- 
cludes the idea of placing it in its logical 
relation to the propositions which it is ad- 
duced to support or contradict, as well as to 
the principles and rules of law by which 
its bearing and force ought to be controlled. 
To say that there is no evidence bearing on 
an issue does not conflict with such section. 
The intention of the section was to prevent 
judges from forcing upon the jury their own 
convictions as regards matters of fact. Red- 
ding v. South Carolina R. Co., 5 S. O. (5 
Rich.) 67, 69. 


The use in the Penal Code of any 
word expressive of “relationship,” “state,” 
“condition,” “office,” or trust“ of any per- 
son, as “parent,” “child,” “ascendant,” “de- 
scendant,” minor,“ infant,“ ward.“ 
“guardian,” or the like, or of the relative 
pronouns “he” or “they” in reference there- 
to, includes both males and females. Pen. 
Code Tex. 1895, art. 22. 


As allege. 

“Stating” a case to be within the pur- 
view of a statute is simply alleging that it 
is. Spalding v. Spalding (N. I.) 3 How. 
Prac. 297, 301. 


As contain. 


“State,” as used tn Horner’s Rev. St. 
1897, § 339, cl. 5, declaring it a ground of 
demurrer that the complaint does not state 
facts sufficient to constitute a cause of ac- 
tion, is substantially equivalent to the word 
“contain.” Leach v. Adama, 52 N. E. 813, 
814, 21 Ind. App. 547, 


As refer to. 


Sess. Laws 1832, p. 26, § 42, incorporat- 
ing the city of Utica, and providing that all 
actions brought to recover any penalty or 
forfeiture shall be brought in the corporate 
name, and in any such action it shall be law- 
ful to declare generally in debt for such 
penalty or forfeiture, “stating the section” 
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of the act or ordinance under which the pen- 
alty is claimed, does not require that the 
contents of the section be set forth, but is 
synonymous with “referring,” and a refer- 
ence to the section by number is sufficient. 
Webster defines the verb “state” as to de- 
tail; but it may mean to set down in gross, 
Webster not being considered a very fit au- 
thority by which to test the force of the 
word in a statute concerning pleading. City 
of Utica v. Richardson (N. T.) 6 Hill, 300, 
802. 


Show distinguished. 


The word “show” is not synonymous 
with “state,” since stating is simply alleg- 
ing, while showing consists in the disclosure 
of the facts. Spalding v. Spalding (N. Y.) 8 
How. Prac. 297, 301. 


There is a material distinction between 
“showing” a fact and “stating” it. In the 
former case satisfactory proof may be re- 
quired; in the latter the mere recita! of the 
fact is sufficient. Meadow Valley Min. Co. 
v. Dodds, 7 Nev. 143, 148, 8 Am. Rep. 709. 


STATE AN ACCOUNT. 


Where a decree referred the cause to the 
master to ascertain and report the nature 
and amount of all advances between the par- 
ties, “stating an account” of the same, the 
master was authorized, under the authority 
to state an account, to allow and compute 
interest on such advances and on the account 
as an incident thereof. Hodges v. Hodges, 
9 R. I. 82, 35. 


STATE OF CULTIVATION. 


1 Laws, p. 190, provides that a widow is 
entitled to dower in her husband’s lands, if 
the lands were at the time of his death in a 
state of cultivation. Held, that the phrase 
“in a state of cultivation“ meant that the 
lands were not in their original state of na- 
ture, or that they had been cleared and 
worked and have not reverted to a similar 
state; but if the lands were in a state of 
cultivation, as thus defined, the fact that they 
yielded no net income was immaterial. John- 
son v. Perley, 2 N. H. 56, 57, 9 Am. Dec. 35. 


STATED. l 
See “Account Stated”; “Case Stated.” 


“Stated” is defined as settled; establish- 
ed; regular; occurring at regular times; not 
occasional; as stated hours of business, 
People v. Tuthill, 31 N. Y. 550, 560; Wood v. 
Moore (Pa.) 1 Chest. Co. Rep. 265, 266. 


In Act May 14, 1874, exempting from 
taxation churches, meeting houses, or other 
places of stated worship, stated“ means 
fixed, established, occurring at regular times, 


STATED 


as stated hours of business. So “statedly” 
means at certain times, not occasionally. 
Mullen v. Erie County Com'rs, 85 Pa. 288, 
291, 27 Am. Rep. 650. 


“Stated” signifies told, recited; whereas 
the word “acknowledged” means received 
with approbation, owned before authority. 
The use of the word “stated” in a certificate 
of acknowledgment of a deed by the grantor, 
which states that the grantor stated before 
the officer, etc., cannot be used as a substi- 
tute for the word “acknowledged.” Dewey 
v. Campau, 4 Mich. 565, 567. 


STATED ACCOUNTS. 
See “Account Stated.” 


Stated accounts are those which have 
been examined by the parties, and where a 
balance due from one to the other has been 
ascertained and agreed upon as correct. Me- 
Lellan v. Crofton, 6 Me. (6 Greenl.) 307, 308. 


A stated account is an agreement by both 
parties that all the articles are true. Union 
Bank v. Knapp, 20 Mass. (3 Pick.) 96, 113, 15 
Am. Dec. 181. 


STATED ATTENDANT. 


An act incorporating religious societies, 
and providing that no person shall be entitled 
to vote at any election held by any such so- 
ciety until he shall have been a “stated at- 
tendant on divine worship” in such congre- 
gation at least one year before such election, 
means more than mere attendance, but is an 
attendance of a particular nature or char- 
acter; and the term “stated” is used to char- 
acterize the nature or kind of attendance 
which shall confer qualification to vote, and 
hence the attendance must be regular, at 
certain times, and not occasional. This at- 
tendance must be personal, and cannot be 
supplied by another; and the regular attend- 
ance of another member of the family is not 
sufficient to meet the requirements of the 
statute. People v. Tuthill, 31 N. Y. 550, 560, 


STATED MEETING. 


Under a statute making meetings of 
school directors either stated meetings or 
special adjourned meetings, the court, in de- 
termining the meaning of the word “stated,” 
uses the following language: “The adjective 
‘stated’ does not occur in Bailey's Dictionary 
(Ed. 1759), nor in Johnson’s (Quarto Ed. 1819), 
except in quotations under the verb ‘to state,’ 
nor in the Critical Pronouncing Dictionary, 
published at Burlington by D. Allinson & Co., 
in 1813; but it is in Webster, and his defi- 
nition is ‘settled, established, regular; occur- 
ring at regular times, not occasional, as 
stated hours of business; fixed, established, 
as a stated salary.’ Webster defines ‘regu- 
lev’ as conformed to a rule, methodical, peri- 
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odical, and the adverb ‘regularly’ as in uni- 
form order, at certain intervals or periods, as 
day and night regularly returning. So, also, 
the word ‘ordinary,’ a synonym of ‘regular,’ is 
defined as methodical, regular, according to 
established order. In legal phraseology, we 
speak of an account stated, a case stated; 
and where damages are fixed by contract 
they are styled liquidated, stipulated, or 
stated damages.” Zulich v. Bowman, 42 Pa. 
(6 Wright) 83, 87. 


The terms “stated meeting” and regular 
meeting’ of a board of directors or con- 
trollers, whenever they occur in an act re- 
lating to the organization of boards of school 
directors, shall be taken to mean the first 
meeting thereof, for organization, after the 
annual election of directors or controllers, and 
the monthly or other periodical meetings, 
held thereafter in accordance with the stand- 
ing regulations of the board; but, if there are 
no standing regulations, then every meeting 
held in succession from said first meeting 
for organization, by adjournment to a time 
and place certain, and so entered on the min- 
utes of the proper board, shall be to all in- 
tents and purposes regarded as a regular 
meeting. 1 P. & L. Dig. Laws Pa. 1894, col. 
766, § 52. 


STATED MINISTER. 


A minister ordained by an unincorporat- 
ed religious society composed of members be- 
longing to different towns is not a “stated 
and ordained minister,“ within St. 1786. c. 3, 
providing that a marriage shall be solemnized 
by a “stated and ordained minister of the 
gospel.” Ligonia v. Buxton, 2 Me. (2 Green.) 
102, 108, 11 Am. Dec. 46. 


A statute authorizing the solemnization 
of marriage by ‘‘stated and ordained minis- 
ters of the gospel“ should be construed to in- 
clude a person ordained as minister of the 
gospel according to the form observed in 
Baptist churches, after being engaged by- 
two public societies in the town where he 
lives to preach to them alternately. Com- 
monwealth v. Spooner, 18 Mass. (1 Pick.) 235. 


STATED PLACE OF WORSHIP. 


“Stated,” in Act May 14, 1874, exempting 
from taxation places of religious worship 
and all churches or other places of stated 
worship, means fixed, established, occurring 
at regular times. Mullen v. Erie County 
Com’rs (Pa.) 4 Wkly. Notes Cas. 502, 503. 


STATED SALARY. 


The solicitors for county criminal courts, 
who receive a certain sum per diem, payable 
quarterly, receive “stated salaries,” within 
the meaning of the Constitution, making 
counties liable for compensation of officers 


STATED WORSHIP 


receiving stated salaries. State v. Barnes, 8 
South. 433, 484, 24 Fla. 29. 


STATED WORSHIP. 


The holding of occasional services in the 
parsonage of a church, situated on the same 
lot with the church, does not make the par- 
sonage a regular place of stated worship. 
Wood v. Moore (Pa.) 1 Chest. Co. Rep. 265, 
266. See, also, Mullen v. Erie County Com’rs, 
85 Pa. 288, 291, 27 Am. Rep. 650. 


STATEMENT. 


See “Agreed Statement”; “Plain State- 
ment”; “Short Statement”; “Succinct 
Statement”; “Written Statement” 


“Statement,” as defined by Webster, is 
the act of stating, reciting, or presenting ver- 
bally or on paper, and, as used in Code, § 
4565, prohibiting a person from testifying 
as to any transaction with or statement by” 
a deceased person, is not confined to verbal 
statements, but includes written. Montague 
v. Thomason, 18 S. W. 264, 265, 91 Tenn. 168. 


A statement is different from a declara- 
tion, which is a specification, in legal and 
technical form, of the circumstances which 
constitute plaintiff’s cause of action. A state- 
ment is an immethodical declaration, stating 
in substance the time of the contract, the 
sum, and on what founded, whether a verbal 
promise, book account, note, bond penal, or 
single bill, with a certificate of the belief of 
the plaintiff, or his agent, of what is really 
due. Dixon v. Sturgeon, 6 Serg. & R. 25, 28. 


To state” is to express the particulars 
of in writing or in words; to make known 
specifically or explain particularly. Under 
Act Dec. 2, 1882, authorizing defendants in 
criminal cases to make statements in their 
own behalf, the defendant is not allowed to 
become a witness, or his statement to become 
evidence, but it simply allows the accused to 
produce his explanation. Chappell v. State, 
71 Ala. 322, 324. 


Where a certificate in a beneficiary so- 
ciety provides that it is issued on condition 
that the statements in the application for 
membership be made a part of the contract, 
the word “statements” includes a warranty 
in the application as to representations there- 
in and a waiver of all provisions of law pre- 
venting the applicant's physician from dis- 
closing communications relative to his pa- 
tient’s physical condition. Foley v. Royal 
Arcanum, 45 N. E. 456, 457, 151 N. T. 196, 56 
Am. St. Rep. 621. 


The term “statement in a public jour- 
nal,” within the meaning of the statute pro- 
viding that no juror shall be disqualified be- 
cause he has formed an opinion based on 
statements in a public journal, if he states 
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submitted to him, includes a publication of 
the evidence, or what purports to be the 
evidence, in a newspaper. People v. Thiede, 
89 Pac. 837, 845, 11 Utah, 241; Hopt v. 
Utah, 7 Sup. Ct. 614, 616, 120 U. S. 430, 30 L. 
Ed. 708. 


Mechanic’s lien. 


The term “statement of his demand,” as 
used in a statute requiring a person claiming 
a mechanic’s lien to set out a “statement of 
his demand” in the lien notice, “has been fre- 
quently held, in the case of materialmen, to 
mean a reasonable bill of items.” Fairhaven 
Land Co. v. Jordan, 32 Pac. 729, 731, 5 Wash. 
729 (citing Gates v. Brown, 25 Pac. 914, 1 
Wash. St. 470; Warren v. Quade, 29 Pac. 
827, 3 Wash. St. 750). 


Code Civ. Proc. § 1187, requiring that the 
notice of a claim for a mechanic’s lien should 
contain a statement of the claimant's de- 
mand,” does not mean an itemized account. 
Jewell v. McKay, 23 Pac. 139, 142, 82 Cal. 
144. 


Code, § 3673, providing that the claimant 
for a mechanic’s lien should file with the 
county clerk a claim containing a true state- 
ment of his “demand” after deducting all 
just credits and offsets, means the thing 
claimed as due, which is a sum of money; 
and a statement of the demand would be a 
recital of facts out of which it arises, and 
does not imply that the claim should contain 
an itemized statement. Ainslie v. Kohn, 19 
Pac. 97, 101, 16 Or. 863. 


Under section 4 of the mechanic’s lien 
law (Rev. St. 1874, p. 665, c. 82, as amended 
in 1887), requiring the filing of a statement 
or demand due the claimant after allowing 
all creditors, the statement must show the 
amount of each particular kind of mason 
work done, where the contract fixed and des- 
ignated price for each kind. Ehdin v. Mur- 
phy, 48 N. B. 956, 957, 170 III. 399. 


STATEMENT OF ACCOUNT. 


As between a bank and a depositor, the 
entry of debts in the depositor’s pass book 
and striking a balance thereon constitute a 
“statement of the account,” and the delivery 
of the book to the depositor and his reten- 
tion of it without objection make it a stated 
account; and where the book has been re- 
tained many months without objection, and 
the precise balance it exhibits has been 
drawn out, these facts afford clear evidence 
of a settled, as well as a stated, account, 
which establishes prima facie the accuracy 
of the items. Clark v. Mechanics’ Nat. 
Bank (N. T.) 11 Daly, 239. 


STATEMENT OF FAOT. 


“Statement of fact,” as distinguished 
from hearsay or opinion evidence, is a brief 


that he can act impartially in the matters legal phrase, and means the testimony by a 
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witness of his recollection of things observed 
and perceived by him. It is that knowledge 
which is derived through impressions upon 
the senses by external objects and through 
subjective sensations. It is that knowledge 
which a witness gains by ordinary percep- 
tion and understanding of things seen or 
heard, or otherwise perceived through the 
senses or subjectively experienced through 
sensation. Lipscomb v. State, 23 South. 210, 
218, 75 Miss. 559, 


STATION. 


See Passenger Station or Depot“; Po- 
lice Station“; Railroad Station“: 
“Regular Station“; “Skimming Sta- 
tion“; Telegraph Stations.“ 

See, also, Depot.“ 

All stations, see All.“ 


“Station,” as used in Sayles’ Civ. St. 
1897, art. 4517, providing that every railroad 
company shal] have a good and sufficient 
brake upon the hindmost car on all trains 
transporting passengers and merchandise, 
and also permanently station there a trusty 
and faithful brakeman, under a penalty of 
not exceeding a certain sum, means that a 
trusty brakeman shall be selected and assign- 
ed permanently to the post and place indicat- 
ed; but it was not intended that the brake- 
Man so assigned should under no circumstan- 
ces absent himself from such station without 
liability for the penalty. Mr. Webster defines 
the word “station” as “to place; to set; to 
appoint or assign to the occupation of a post, 
place, or office; as to station troops on the 
right of an army; to station a sentinel on the 
rampart; to station ships on the coast of 
Africa.” Ft. Worth & D. C. Ry. Co. v. Shetter 
Tex.) 58 8. W. 179, 181. 


As employment, occupation, or busi- 
moss. 

The word “station,” as used in Code, § 
583, providing that a writ of mandamus may 
be issued to any inferior court, board, officer, 
or person to compel the performance of an 
act which the law especially enjoins as a duty 
resulting from a “station,” means employ- 
ment, occupation, or business. Therefore the 
writ is properly issued to compel the owner of 
steamboats and other water craft to furnish 
certified lists of the tons of freight and num- 
ber of passengers passing through the locks, 
as prescribed by Act Oct. 19, 1876, § 12, pro- 
viding for a board of cana] commissioners, as 
the owners of such boats and water craft may 
be said to occupy a sort of public station, on 
whom the Legislature has seen fit to impose 
this regulation on behalf of the public. Board 
of Canal and Locks Com’rs v. Willamette 
Transp. & Locks Co., 6 Or. 219, 228, 


As military depot or post. 


The words “depots, posts, and stations,” 
as used in a contract for the transportation 
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of military stores, obligating the carrier to 
receive the stores from the “depots, posts, or 
stations” named, etc., are to be taken in their 
military sense, and not in the sense of rail- 
way depots, posts, or stations, and hence ob- 
ligated the carrier to recelve and transport 
the goods from the military depots, posts, and 
stations within the posts or territories con- 
templated. Caldwell's Case, 86 U. S. (19 
Wall.) 264, 268, 22 L. Ed. 114. 


In the approved use of language, no 
doubt, the word “station” means a place or 
position, and it may be said that wherever a 
man, in pursuance of orders, stays or re- 
mains, he is stationed, and that, if he is a 
military man, such place becomes a military 
station. This word has a recognized and a 
different meaning under different circumstan- 
ces. It is a technical word in church rela- 
tions, in the science of ecclesiology, in the 
civil law, in surveying, in railroad language, 
and in military science. Although an army 
captain left a military station, his home, to 
which he went, did not become and is not 
to be deemed a military station, within the 
meaning of army regulations. A military 
station is merely synonymous with the term 
“military post,” and means a place where 
troops are assembled or military stores, ani- 
mate and inanimate, are kept or distributed, 
where military duty is performed or military 
protection offered, where something, in short, 
more or less closely connected with army or 
war, is kept or is to be done. United States 
v. Phisterer, 94 U. S. 219, 222, 24 L. Ed. 116. 


“Station,” within the meaning of Army 
Regulations 1863, par. 176, providing that the 
expiration of an officer’s leave of absence 
must find him at his station, means his per- 
manent station, the place of performance of 
his military duties, and not a place to which 
he was temporarily ordered for a special 
duty, and at which he accepted his leave of 
absence. An officer’s proper station cannot 
be changed by his being ordered to perform 
a temporary duty while on leave of absence. 
Anderson v. United States (U. 8.) 15 Ct. CL 
264, 269. 


As railroad depot. 


In Act March 9, 1889, § 1, providing that 
every corporation, company, or person operat- 
ing a railroad within the state shall place in 
each “passenger depot” of such company lo- 
cated at any “station” in this state at which 
there is a telegraph office, a blackboard on 
which such company or person shal! post the 
fact whether each scheduled passenger train 
is on time or not, the word “station” is syn- 
onymous with the words “passenger depot,” 
meaning the place, ground, and buildings pre 
pared for and used by the traveling public at 
such point in waiting for, taking, and leaving 
the trains, and by the company in operating 
the roads at that point. State v. Indiana & 
I. S. R. Co.. 32 N. E. 817, 818, 133 Ind. 69, 18 
L. R. A. 502. 


STATION 


The word “station,” so far as it applies 
to railroads and their management, has ac- 
quired no technical legal meaning. It is not 
necessary at all that it should be a regular 
station of the company, or one at which the 
train is scheduled to stop, in order to compel 
the company to the exercise of the care req- 
uisite in law toward an alighting passenger. 
The signification of the word “station” in 
this respect, in relation to the conduct and 
management of a railroad, is that it is a 
Place at which a halt is made for the pur- 
pose of taking on or letting down passengers 
or goods; and this definition will be good for 
all stations, terminal or otherwise. Falk v. 
New York, 8. & W. R. Co., 29 Atl 157, 158, 
56 N. J. Law (27 Vroom) 380. 


Every regular stopping place of a rail- 
way train, where it receives or leaves passen- 
gers, is a “station,” and universally so under- 
stood. Ricker v. Portland & R. F. Ry., 38 Atl 
338, 340, 90 Me. 395. 


The act providing that no railroad shal] 
abandon any “depot or station” on its road, 
after the same has been established for 12 
months, except by the approval of the rail- 
road commissioners, means a station at which 
trains stop, not merely for wood and water, 
but for the transaction of the ordinary busi- 
ness of receiving and delivering freight and 
passengers. State v. New Haven & N. Co., 37 
Conn. 153, 163. 


“Station,” as used in a statute forbidding 
a railroad company to abandon a station 
witbout the consent of the railroad commis- 
sioners, does not include a mere platform at 
which certain daily trains stopped to take or 
leave passengers, but at which no office or 
agent is kept, nor tickets sold. State v. New 
Haven & Northhampton Co., 41 Conn. 134, 
139. 


In an action against a street railway 
company for personal injuries, the plaintiff 
claimed that she was injured by the negli- 
gence of the defendant street car company in 
suddenly starting the car while she was 
boarding at the crossing, and the court sub- 
mitted to the jury the question whether the 
street corner was near the station for receiv- 
ing and discharging passengers. On appeal 
the court said: “It is somewhat out of the 
ordinary in calling a street corner in a city 
a ‘station.’ We, however, regard the word 
in the connection used as meaning ‘place,’ and 
so understood there was no harm in the mis- 
nomer.” Maxey v. Metropolitan St. R. Co., 
68 S. W. 1063, 1064, 95 Mo. App. 303. 


Yards included. 


In law, “station,” or “station limits,” 
includes railroad yards. Hall v. Chicago, B. 
& N. R. Co., 46 Minn. 439, 441, 49 N. W. 239. 


STATION AT BACH END OF LINE. 


The phrase station at each end of the 
nne,“ as used in Sp. Laws 1881, c. 200, grant- 
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ing to a street railway company the right to 
construct and operate a single or double track 
for a passenger railway, witb all necessary 
tracks and turnouts, side tracks, and switches 
in the streets of Duluth and its suburbs, and 
declaring that no car shall remain standing 
on any of the stations more than 10 minutes, 
except at each end of the line and the sta- 
tions nearest the passenger depot of any other 
railway companies, at which excepted sta- 
tions they may stay a longer time, means 
stations at each end of the tracks, and not at 
each end of the run of particular cars. Wil- 
son v. Duluth St. Ry. Co., 64 Minn. 863, 364, 
67 N. W. 82. 


STATION AGENT. 
As agent, see “Agent.” 


A statute authorizing service of process 
on a railroad by service on any station agent 
or ticket agent did not authorize a service 
on a commercial agent of the road. Station 
agent means the agent locally in charge of 
the station depot, and generally is not at 
the end of the road, but at some intermedi- 
ate place. City of Detroit v. Wabash, St. L. 
& P. Ry. Co., 30 N. W. 321, 322, 63 Mich. 712. 


Under Code 1873, § 1289, declaring that 
service of a notice of a claim against a rail- 
road for the killing of animals might be 
made on the “officer, station or ticket agent 
employed in the management of the busi- 
ness of the corporation,” a return on the 
notice showing that the service was made 
on the “station agent of the road” was suf- 
ficient; such phrase being well understood 
to mean agents of the company operating or 
owning a railroad. Welsh v. Chicago, B. & 
Q. R. Co., 6 N. W. 13, 53 Iowa, 6382. 


STATIONARY MACHINERY. 


The term “stationary machinery” has 
been construed to include an engine, in part 
attached to the floor and in part kept in posi- 
tion by its own weight, used in operating 
machinery in railroad shops. Richmond & 
D. R. Co. v. Commissioners of Alamance, 84 
N. O. 504, 506. 


STATIONER. 


Worcester says that “stationer” original- 
ly was synonymous with “bookseller,” and 
meant one who kept a stall or station for 
selling books. State v. Dupré, 7 South. 727, 
728, 42 La. Ann. 561. 


STATIONERY. 


Worcester defines “stationery” to be the 
goods sold by a stationer, such as books, pa- 
pers, pens, sealing wax, ink, etc. In modern 
use the term “stationery” probably covers 
only blank books, account books, ete. State 
v. Dupré, 7 South. 727, 42 La. Ann. 56L 


STATIONERY 


It is the duty of a sheriff of the county 
to furnish fuel for the county, and the coun- 
ty clerk is not entitled to an allowance for 
fuel for his office; but he is entitled to an al- 
lowance for postage stamps as “stationery,” 
postage stamps being often necessary in the 
discharge of the duties of the clerk’s office. 
Cole v. White County, 32 Ark. 45, 54. 


The term “stationery,” as applied to pur- 
chases for the state, includes everything 
properly so called, and printed letterheads 
and envelopes, as well as all blanks and 
blank books not covered by a printing con- 
tract. Code Miss. 1892, § 4218. 


The term “stationery,” as used in a pro- 
vision of the Code regulating the manner of 
purchasing stationery for the use of the state, 
includes everything properly so called, as 
well as blank books not covered by a print- 
ing contract. Shannon’s Code Tenn. 1896, 
§ 33. 


Blank forms. 


“Stationery,” as used in Scates’ Comp. 
St. e. 41, § 32, providing that all county com- 
missioners shall make allowances to clerks 
of courts for articles of stationery for their 


respective courts, includes blank forms indis- 


pensable for the prompt performance of the 
duties of the oftice of clerk of court. Knox 
County v. Arms, 22 III. (12 Peck) 175, 179. 


Blanks used by a clerk of a district court 
are not “stationery,” within the meaning of 
Rev. St. p. 172, e. 21, § 28, providing that the 


county board of commissioners shall provide 
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suitable books and stationery for the use of 


the county officers. Arapahoe County Com’rs 
v. Koons, 1 Colo. 160. 


As used in Code, § 660, and Act Feb. 8, 
1858, providing that certain officers, includ- 
ing the circuit clerk, should be furnished the 
necessary books and stationery for the use 
of his office, “stationery” includes blank 
writs, subpoenas, witness certificates, etc. 
procured by a circuit clerk and actually used 
in his office. Pike County Com’rs v. Gold- 
thwaite, 35 Ala. 704, 706. 


“Stationery” is defined by Webster to 
mean paper, pens, inks, quills, blank books, 
etc. As used in Rev. St. 1895, art. 2475, pro- 
viding that there shall be allowed to county 
officers, at the expense of the county, such 
stationery, including bail bonds and blank 
complaints, as may be necessary, it includes 
printed blanks other than bail bonds and 
complaint blanks. Harris County v. Clarke 
(Tex.) 37 S. W. 22, 23. 


Election tickets. 


“Stationery” embraces all writing mate- 
rials and implements, together with the nu- 
merous appliances of the desk and of mer- 
cantile and commercial offices; and hence 
supplying of election tickets cannot come 
within the provisions of a statute authoriz- 


STATUS 


ing a contract for furnishing all blanks and 
stationery for a county. Oklahoma County 
v. Blakeney, 48 Pac. 101, 103, 5 Okl. 70. 


STATUARY. 


“Statuary as is wrought by hand from 
metal,” as used in Tariff Act Oct. 1, 1890, par. 
465, does not include statuary cast from 
bronze, and touched up by hand and made 
expressive after casting, under the supervi- 
sion of the sculptor. Tiffany v. United States 
(U. 8.) 65 Fed. 494, 495. See, also, Id, 66 
Fed. 737, 738; Merritt v. Tiffany, 10-Sup. Ct 
52, 53, 132 U. S. 167, 33 L. Ed. 299. 


A marble figure, produced in the estab- 
lishment of a professional sculptor, under 
whose instructions the original model was 
made, and who gave such oral instructions 
and other supervision as were necessary to 
insure a faithful reproduction of the design, 
is held to be “statuary,” within the meaning 
of Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule N, par. 454, 30 Stat. 194 [U. S. Comp. St. 
1901, p. 1678], where it is provided that that 
term, wherever used in the act, shall be un- 
derstood to include only such statuary 
+ „ „ as is the professional production 
of a statuary or sculptor only.” Sibbel v. 
United States (U. S.) 124 Fed. 105. 


In Rev. St. § 2504, imposing a 10 per 
cent. ad valorem duty on paintings and stat- 
uary, it is provided: “The term ‘statuary,’ 
as used in the laws now in force imposing 
duties on foreign importations, shall be un- 
derstood to include professional productions 
of a statuary or sculptor.” Copies by mod- 
ern artists of ancient statues come within 
the meaning of this section. A statuary is 
one who professes or practices the art of 
carving images or making statues. Viti v. 
Tutton (Pa.) 15 Phila. 507, 508; Id. (U. S.) 
14 Fed. 241, 246. 


STATU QUO. 


See “In Statu Quo.” 


STATUS. 


See “Civil Status”; “Political Status.” 


The legal social relation and condition 
of the parties, as husband and wife, or oth- 
erwise, is what we understand by the term 
“status.” The status of marriage is one of 
the domestic relations. If a suit is brought 
between the parties to it for the purpose of 
determining the existence or continuance of 
this status, the judgment establishes the le- 
gal position of the parties as to the rest of 
the community, and upon considerations of 
public policy is binding upon all the world. 
But this rule does not extend to judgments 
which merely convey the rights of property 


STATUS 


or of the person, or other incidents of the 
status. Barney v. Tourtellotte, 138 Mass. 
106, 108. 


In a divorce case, the court said: “It is 
said that the relation of the parents to the 
children, and their relation to each other in 
regard to the children, is a status.. 
But the very meaning of the word ‘status,’ 
both derivative and as defined in legal pro- 
ceedings, forbids that it should be applied 
to a mere relation. Status implies relation, 
but it is not a mere relation.” De La Mon- 
tanya v. De La Montanya, 112 Cal. 101, 115, 
44 Pac. 345, 348, 32 L. R. A. 82, 53 Am. St 
Rep. 165. 


A status, once established, is presumed 
by the law to remain until the contrary ap- 
pears, or, as expressed by Code Civ. Proc. § 
1936, a thing once proved to exist continues 
as long as is usual with things of that na- 
ture. Kidder v. Stevens, 60 Cal. 414, 419. 


Each sovereignty determines for itself 
what the condition—‘status’—of individ- 
uals shall be, so long as they are domiciled 
within the jurisdiction of its laws. The sta- 
tus of an individual as to marriage, as well 
as freedom, may be very different in the 
various sovereignties in which he travels and 
dwells. A person may in Dakota be regard- 
ed and treated by the laws of that state as a 
single person, free to marry, and at the same 
time, while in IIlinols, regarded by the law 
as a married person. Marriage is a state 
which people can enter into only in accord- 
ance with the laws of the state where it 
takes place; but whether in a new sovereign- 
ty, to which they may remove, they will be 
recognized as husband and wife, depends 
upon the law of such sovereignty. Dunham 
v. Dunham, 57 Ill. App. 475, 497. 


STATUTE. 


See “Against the Statute”; “Betterment 
Statutes’; “Directory Statute’; Ex- 
pository Statute”; Imperative Stat- 
ute”; Permanent Statute’; ‘‘Person- 
al Statute”; Real Statute’; “Reme- 
dial Statute”; “Severance of Statute”; 
“Temporary Statute.” 

Local statute, see Local Law.” 

Pena! statute, see “Penal Laws.” 

Private statute, see “Private Act.” 

Public statute, see “Public Act.“ 

Special statute, see Special Law.” 


A statute is the express written will of 
the Legislature, rendered authentic by cer- 
tain prescribed forms and solemnities. 1 
Kent, Comm. 447. Its enactment always im- 
plies the judgment of the Legislature that it 
is expedient. There certainly can be no 
statute law which is not the will of the law- 
makers, implying this judgment as to its ex- 
pediency; and every expression of its will, 
implying this judgment, which is the proxi- 

7 Wos. & P.—51 
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mate cause of an obligatory rule of civil con- 
duct, is clearly an exercise of legislative pow- 
er. People v. Collins, 3 Mich. 343, 418. See, 
also, In re Seat of Government, 1 Wash. T. 
115, 122. 


A statute is an act of the Legislature as 
an organized body. It expresses the collect- 
ive will of that body, and no single member 
of it, or all the members as individuals, can 
be heard to say what the meaning of the 
statute is. It must speak for and be constru- 
ed by itself, by the means and signs to 
which, as appears upon its face, it has refer- 
ence. Otherwise, each individual might at- 
tribute to it a different meaning, and thus 
the legislative will and meaning be lost sight 
of. State v. Partlow, 91 N. O. 550, 552, 49 
Am. Rep. 652. 


“A statute,” says Bish. Cr. Law, § 291, 
„is simply a fresh particle of legal matter 
dropped into the previously existing ocean of 
law.” State v. Rechnitz, 52 Pac. 264, 265, 
20 Mont. 488. 


Any enactment, from whatever source 
originally, to which a state gives the force 
of law, is a “statute” of the state, within 
the meaning of the statutes relative to the 
jurisdiction of federal courts. New Orleans 
Waterworks Co. v. Louisiana Sugar Refining 
Co., 8 Sup. Ct. 741, 748, 125 U. 8. 18, 31 L. 
Ed. 607. 


A statute is an act of ordinary legisla- 
tion by the appropriate organ of the govern- 
ment, the provisions of which are to be ex- 
ecuted by the executive or judiciary, or by 
officers subordinate to them. Eakin v. Raub, 
12 Serg. & R. 830, 847. i 


A statute is a declaration of the Legis- 
lature that a given statement is the law. 
Bouvier defines a statute to be the written 
will of the Legislature, solemnly expressed 
according to the form necessary to constitute 
it a law of the state. Lane v. Missoula Coun- 
ty Com’rs, 13 Pac. 136, 139, 6 Mont. 473. 


Any enactment to which the state gives 
the force of law, whether it has gone through 
the usual stages of legislative proceedings or 
been adopted in other modes of expressing 
the will of the state, is a statute of the state, 
within the meaning of the acts of Congress 
relative to appellate jurisdiction of the fed- 
eral Supreme Court. Stevens v. Griffith, 4 
Sup. Ct. 283, 284, 111 U. S. 48, 28 L. Ed. 348. 


“Potter, in giving his division of stat- 
utes, divides them thus: Public and private; 
declaratory and remedial; perceptive, pro- 
hibitive, permissive, and penal; temporary 
and perpetual.” People v. Wright, 70 IIl. 
388, 399. 


The organic law is the Constitution of 
the United States and of this state, and is 
altogether written. Other written laws are 
denominated “statutes.” Ann. Codes & St 
Or. 1901, § 734. 


STATUTE 


By-law distinguished, 
See “By-Law.” 


City charter. 
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STATUTORY ALLOWANCES 


STATUTE MERCHANT. 


A “statute merchant” is where a man is 
bound before a mayor or bailiff of a corpo- 
rate town, who has power to take such bonds 


The Los Angeles city charter (Stat. 1889) | or recognizances to pay a certain sum of 
as an instrument of government and in its money at a fixed day. If there be default in 
political provisions, is a statute, within the | payment, then the person in whose favor it 
meaning of Civ. Code, § 1622, providing that is made comes before the officer taking the 


all contracts may be oral, except when re- 
quired by statute to be in writing. Frick v. 
City of Los Angeles, 47 Pac. 250, 251, 115 
Cal. 512, 


Municipal ordinance. 


A statute is the written will of the Leg- 
islature, expressed in the form necessary to 
constitute it a part of the law, an act of leg- 
islation, an enactment, or a written law; 
and it is manifest that a municipal ordi- 
nance is not a statute in the sense in which 
that word is used in Mill. & V. Code, § 47, 
providing that the repeal of a statute does 
not affect any penalty incurred nor any pro- 
ceeding commenced under the statute repeal- 
ed. City of Rutherford v. Swink, 35 S. W. 
554, 555, 96 Tenn. 564 


STATUTE BOOKS OF SISTER STATES. 


The provision of the statutes of Missouri 
that the printed statute books of sister 
states, purporting to be printed under the au- 
thority of such state or territory, shall be 
evidence of the legislative acts of such state 
or territory, does not render admissible in 
evidence as the printed statute books of a 
sister state a book entitled “The Statute 
Laws of the State of Tennessee of a Public 
and General Nature, Revised by John Hay- 
wood and Robert L. Cobbs, by Order of the 
General Assembly,” nor a book entitled “A 
Compilation of the Statutes of Tennessee of 
a General and Permanent Nature from the 
Commencement of the Government to the 
Present Time, with Reference to the Judicial 
Decisions in Notes, to Which is Appended a 
New Collection of Forms, by K. L. Caruthers 
and A. O. Nicholson,” ete.; neither purport- 
ing to be printed under the authority of the 
state. Bright v. White, 8 Mo. 421, 422. 


STATUTE LAW. 


See, also, “Statutory Law.” 
Common law distinguished, see “Com- 
mon Law.” 


“Statute law” is the express written will 
of the Legislature, rendered authentic by cer- 
tain prescribed forms and solemnities. Law 
is a rule of conduct prescribed by legislative 
power for the government of the citizens of 
the state. The Legislature cannot delegate 
this power to any other person or body, not 
even to the people at large. Rohrbacher v. 
City of Jackson, 51 Miss. 735, 773. 
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statute, and prays him to certify it under 
his seal, upon which there issues a writ to 
execute the statute. Yates v. People (N. .) 
6 Johns. 337, 404. 


STATUTE OF LIMITATIONS. 
See “Limitation of Actions.” 


STATUTE OF USES. 


The “statute of uses” was that of 27 
Hen. VIII, which provided that, in the case 
of a conveyance of property to uses, the ces- 
tui que use should take the legal estate. The 
purpose of the statute was to abolish estates 
in which the legal right was held in one per- 
son for the use and benefit of another; but 
its operation was limited in such a manner 
as to cause it to feil to accomplish the pur- 
pose intended by a judicial construction that 
the statute only operated to pass the title to 
the cestui que use when the property was 
transferred to the grantee to the use of an- 
other. Where the property was granted to 
A., for the use of B., to be held in trust for 
C., the statute was only construed to pass 
the legal title to B., and it was held that 
he held the property in trust for C. There 
after the equitable estate created was called 
a “trust,” though it had formerly been known 
as a “use.” The leading practical effect of 
the statute was the introduction of a num- 
ber of forms of conveying real estate, as bar- 
gain and sell, covenants to stand seised, ete., 
by which title in fee could be passed with- 
out livery of seisin. Thompson y. Bennet 
(N. H.) 1 Smith, 327, 330. 


STATUTES OF ENGLAND. 


“Statutes of England,” as used in the 
repealing clause of the act of 1788 provid- 
ing that none of the statutes of England, etc., 
shall be considered as laws of this state, “can 
mean nothing less than the acts of ParHa- 
ment.” Levy v. McCartee, 81 U. S. (6 Pet.) 
102, 111, 8 L. Ed. 834. 


STATUTES PARI MATERIA. 
See “In Pari Materia.” 


STATUTORY ALLOWANCES. 


A devise to testator’s widow in lien of 
her “statutory allowances” applies to the 
widow’s quarantine and exemptions made 


STATUTORY BOND 


by law. They are provisions having for their 
primary object the temporary relief of a wid- 
ow, and, strictly speaking, may be termed 
“statutory allowances.” While the courts of 
New York have not made extensive use of 
the word “statutory allowances,” yet that ex- 
pression is a most common one, and is one 
generally used when speaking of provisions 
similar to those given by the statute. In re 
Mersereau, 77 N. Y. Supp. 329, 332, 38 Misc. 
Rep. 208. 


STATUTORY BOND. 


A statutory bond is a bond required or 
directed by statute to be made in a particu- 
lar manner. To authorize a summary judg- 
ment against the securities of the principal 
obligor in such a bond, the bond itself must 
conform in all essential requisites to the 
statute. “If a departure from the conditions 
of the bond described by the statute makes 
the obligation less onerous, the bond may 
be enforced by a summary judgment; but, 
when the conditions of the bond are more 
onerous than the statute requires, such judg- 
ment ought not to be entered.” Janes v. 
Reynolds’ Adm’rs, 2 Tex. 250, 251. 


A statutory bond is a bond required by 
a statute to be made in a particular mode, 
and such mode must be substantially pur- 
sued in order to make a valid statutory bond; 
but, to render a bond void for want of con- 
formity to the statute, it must be made so 
by express enactment, or be intended as a 
fraud on the obligors by color of law, by 
an evasion of the statute, or be more onerous 
than required. A literal conformity to the 
statute in the statutory bond in general 
would not be required; but, where its con- 
ditions are specially and particularly set 
out, the bond should substantially embrace 
each of those conditions. Johnson v. Ers- 
kine, 9 Tex. 1, 9. 


The chief distinction between a statu- 
tory bond, strictly so called, and a common- 
law bond, is that the obligee or beneficiary 
of the former is entitled to all the remedies 
and processes which are granted by statute 
law, whereas the common-law or voluntary 
bond stands on the footing of an ordinary 
contract. Bonds intended to be official and 
statutory, but too defective to fulfill all the 
requirements of the statute and to be en- 
titled to all the privileges appertaining to 
strictly official bonds, are good as common- 
law bonds, unless they contain provisions 
contrary to those which are prescribed in the 
statute, or in violation of other rules of law, 
common or statutory, or of public policy. 
Hedderick v. Pontet, 12 Pac. 765, 768, 6 
Mont. 345. 


STATUTRORY CONTRACT. 


A statutory contract is a contract which 
the statute seys shall be implied from cer- 
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tain facts, and is governed by the ordinary 
rules relating to actions on contracts. Foley 
v. Leisy Brewing Co., 89 N. W. 230, 231, 116 
Iowa, 176. 


STATUTORY DEDICATION. 


A statutory dedication of land to the 
public use is one made in conformity with 
the provisions of the statute. The general 
rule is that, in order to constitute a valid 
statutory dedication, the provisions of the 
statute must be substantially complied with, 
and such acts as it requires must be per- 
formed substantially in the manner pre- 
scribed. City of San Antonio v. Sullivan, 
57 S. W. 42, 44, 23 Tex. Civ. App. 619; Peo- 
ple v..Marin County, 37 Pac. 203, 204, 103 
Cal. 223, 26 L. R. A. 659. 


STATUTORY FORECLOSURE. 


“Statutory foreclosure” is the execution 
of a power of sale given in a mortgage. 
The provisions of the statute regulate the 
execution of a power granted by the mort- 
gagor, and they do not authorize the taking 
away of one’s property without any author- 
ity from the owner. Proceedings taken un- 
der the statute should be sustained when 
the power of sale has been fairly exercised 
and the statutory provisions strictly com- 
plied with. Mowry v. Sanborn (N. X.) 11 
Hun, 545, 548. 


STATUTORY INSOLVENCY. 


“Statutory insolvency” is generally de- 
termined as an inability to pay debts when 
due or demandable. Finch Mfg. Co. v. Stir- 
ling Co., 41 Atl. 294, 296, 187 Pa. 506. 


STATUTORY LAW. 


“Statutory law” is the express or writ- 
ten will of the Legislature, rendered authén- 
tie by certain prescribed forms and solem- 
nity. Thorne v. Cramer (N. I.) 15 Barb. 
112, 114. 


“Statutory law” is the declared will of 
the Legislature, and presupposes the exercise 
of judgment and reason, and, if a general 
law, must be complete and absolute in itself, 
and not dependent for its enactment upon 
any other body or tribunal or person. Peo- 
ple v. Collins, 8 Mich. 843, 847. 


STATUTORY LIABILITY OF STOCK- 
HOLDERS. 


“Statutory liability of stockholders” isa 
liability created by statute in addition to 
unpaid subscriptions; the one great dis- 
tinction between these two classes of lia- 
bility being that stock subscriptions are held 
to be a trust fund for the payment of cred- 
itors, while the additional statutory liability 
produces a fund without any trust features, 


STATUTORY LIEN 


as has been held in some states. Burch v. 
Taylor, 24 Pac. 438, 1 Wash. St. 245. 


STATUTORY LIEN. 


Statutory liens have, without possession, 
the same operation that exist in common- 
law liens, where possession was delivered. 
Jones, Liens, par. 114, says: “Statutory 
liens generally differ from common-law liens 
in not requiring possession to support them. 
The protection afforded at common law by 
possession is in the case of statutory liens 
afforded by notice to the owner or by at- 
tachment of property within a limited time. 
A statutory lien without possession has gen- 
erally the same operation and efficacy that 
a common-law lien has with possession.” 
An agister's statutory lien will not, as be- 
tween the parties or as to third persons 
having notice, be lost by a change of pos- 
session not inconsistent with it, and not un- 
der such circumstances as to indicate an in- 
tent to waive, relinquish, or abandon it. 
Becker & Degen v. Brown, 91 N. W. 178, 
179, 65 Neb. 264. 


STATUTORY RECEIVER. 


A statutory receiver is one appointed in 
pursuance of special statutory provisions. 
He derives his power from the statute, and 
to it must look for the duty imposed upon 
him. He possesses such power only as the 
statute confers, or such as may be fairly 
inferred from the general scope of the law 
of his appointment. Boonville Nat. Bank v. 
Blakey (U. S.) 107 Fed. 891, 894, 47 C. O. 
A. 43. 


STAVE BOLTS. 


A contract to deliver to a manufacturer 
of barrels and staves a certain quantity of 
“stave bolts” meant bolts of a good mer- 
cHantable quality and suitable for the pur- 
pose for which they were intended. Ketch- 
um v. Wells, 19 Wis. 25, 34. 


STAY. 


In its general meaning, “to stay“ is to 
forbear to act, or to stop; but in its tech- 
nical sense a “stay” applies to proceedings 
already commenced, and, as used in an in- 
junctional order, directing “that all suits 
and proceedings to collect a debt set forth 
be and the same are hereby stayed,” applies, 
not to past proceedings alone, but future 
ones also, and as well to those pending as 
those de novo. In re Schwarz (U. S.) 14 
Fed. 787, 788. 


STAY OF EXECUTION. 
As matter of procedure, see “Procedure.” 


A stay of execution is an order prohibit- 
ing one from issuing process to enforce a 
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judgment. National Docks & N. J. J. d. 
Ry. Co. v. Pennsylvania R. Co., 83 Atl. 936, 


939, 54 N. J. Eq. 167. 


STAY OF PROCEEDINGS. 


An order “to stay proceedings” and an 
order “to extend the time in which a particu- 
lar act or proceeding is to take place” are 
not synonymous. An order to stay proceed- 
ings puts an end to all action, and no steps 
can be taken lawfully during its continu- 
ance; but after an order to enlarge the time 
in which a particular act may be done ex- 
pires the parties may lawfully take any 
steps not dependent on or connected with 
the order. Rev. St. c. 140, § 29, providing that 
no order to stay proceedings for longer peri- 
od than 20 days shall be granted by a judge 
out of court, etc., does not prohibit such 
judge from extending the time to answer in 
a case for a longer period than 20 days. 
Wallace v. Wallace, 13 Wis. 224, 226. 


Thomp. Dig. p. 453, § 2, providing that 
no writ of injunction to stay proceedings 
at law shall issue, except on motion and no- 
tice, refers to the interposition of the equi- 
table power of the court of chancery to stay 
judgment or the enforcement of a judgment 
at law, to the end that the equitable rights 
and liabilities of parties could be inquired in- 
to, and ultimately permanently enjoined, in 
whole or in part. Lewton v. Hower, 18 Fla. 
872, 876. 


“Injunction” is defined as a judicial pro- 
ceeding whereby a party is required to do a 
particular thing, or to refrain from doing 
a particular thing, according to the exigency 
of the writ. 2 Story, Eq. Jur. § 861. Under 
Rev. St. § 2773, it is a command to refrain 
from a particular act; but under such defini- 
tion a stay of proceedings, which is defined 
to be the act of stopping or arresting a ju- 
dicial proceeding by the order of the court 
or judge, is not an injunction, such as gives 
a writ of appeal from an order refusing a 
stay. Rossiter v. Etna Life Ins. Co., 71 N. 
W. 898, 96 Wis. 466. 


STAYOR. 


A “stayor’ of a judgment is a surety 
for the payment of the judgment. Stockard 
v. Granberry, 71 Tenn. (3 Lea) 668, 678. 


STEAD. 


See “In Its Stead.” 


“Stead” originally meant place or spot. 
This meaning is now obsolete, except as pre 
served in compound words, such as ‘*home- 
stead,” which is defined as the home place. 
McKeough’s Estate v. McKeough, 37 Atl. 
275, 276, 69 Vt. 34. 


STEADY EMPLOYMENT 


STEADY EMPLOYMENT. 


An agreement to give a person a job of 
“steady and permanent employment” means 
employment as long as the person is able, 
ready, and willing to perform such services 
as the other party may have for him to per- 
form. The words “steady” and “permanent” 
usually signify stability and duration. Penn- 
sylvania Co. v. Dolan, 32 N. E. 802, 805, 6 
Ind. App. 109, 51 Am. St. Rep. 289. 


STEAL. 


See “Private Stealing.” 


„Steal.“ as defined by Webster, means 
to take without right, with intent to keep. 
People v. Lammerts, 58 N. E. 22, 24, 164 N. 
Y. 137. 


A newspaper article, stating that a city 
board had voted to issue city bonds to con- 
struct a boulevard, which would enhance the 
value of the land, and that such project was 
pushed to further the interests of the owners 
at the public expense, and calling it a 
“steal,” but stating that the landowners were 
the recipients of the benefits, the word 
“steal” is qualified by the rest of the lan- 
guage, so that the word cannot be used in 
its ordinary sense. Randall v. Evening 
News Ass'n, 60 N. W. 301, 305, 101 Mich. 
561 


Pen. Code, § 528, defines with consider- 
able detail what acts shall constitute larceny 
and what intent shall characterize the crime, 
and provides that he who with such intent 
does any of such acts steals such property 
and is guilty of larceny. The word steal,“ 
as thus defined by the statute, covers all 
the prescribed details, and its use in an in- 
dictment which charges the taking to have 
been felonious or with a criminal intent suff- 
ciently includes the particular intent needed 
to constitute larceny. People v. Dumar (N. 
Y.) 42 Hun, 80, 85. 


The word “steal,” or “larceny,” when 
used in this Code in reference to the acquisi- 
tion of property, includes property acquired 
by theft. Pen. Code, art. 739. The word 
“steal” is a legal result of facts—a mere 
conclusion of law. Williams v. State, 12 
Tex. App. 395, 401. 


“Stealing” is defined by statute in Mas- 
sachusetts as a criminal taking. obtaining, 
or converting of personal property with in- 
tent to defraud or deprive the owner per- 
manently of the use of it, including all forms 
of larceny, criminal embezzlement, and ob- 
taining by criminal false pretenses. Com- 
monwealth v. Kelley, 68 N. E. 346, 347, 184 
Mass. 320. . 


The word “stolen,” as used in the title 
relating to search warrants, is intended to 
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embrace also the acquisition of property by 
any means forbidden and made penal by the 
laws of the state.. Code Cr. Proc. Tex. 1895, 
art. 346. 


The words “steal,” or “stolen,” when 
used In this Code with reference to the ac- 
quisition of property, include property ac- 
quired by theft. Pen. Code Tex. 1895, art. 
873. 


To take an article from another, and to 
steal it, are not necessarily synonymous 
terms. Therefore an instruction, in an ac- 
tion for malicious prosecution, that, if such 
circumstances existed as would cause a sus- 
piclon in a reasonable mind that plaintiff in 
the malicious prosecution suit has taken the 
articles described in a search warrant from 
defendant, it amounted to probable cause, 
was erroneous, as defendant might have 
had a suspicion that they were taken by 
plaintiff, and yet not the slightest reason to 
suppose that plaintiff had stolen them. 
Stone v. Stevens, 12 Conn. 219, 228, 229, 80 
Am. Dec. 611. 


The terms “stolen” or “embezzled” can- 
not be appropriately used as to describe the 
misappropriation and application to his own 
purpose by one partner of more than his 
share of the partnership property. The ti- 
tle of a copartner in and to all of the part- 
nership property is clear and well-recognized. 
So the fact of misappropriating any portion 
thereof by a partner and using the same for 
his individual benefit cannot be termed a 
stealing of the same, for the reason that 
one cannot steal property to which he has 
title. Holmes v. Gilman, 19 N. Y. Supp, 151, 
153, 154, 64 Hun, 227. 


As actionable per se. 


A charge that one “stole” a thing not 
the subject of larceny is not actionable per 
se. Ogden v. Riley, 14 N. J. Law (2 J. 8. 
Green) 186, 187, 25 Am. Dec. 513; Blanchard 
v. Fisk, 2 N. H. 398, 400; Stitzell v. Reyn- 
olds, 67 Pa. (17 P. F. Smith) 54, 56, 5 Am. 
Rep. 396; Morton v. Ladd, 5 N. H. 203, 20 
Anl. Dec. 573; Wing v. Wing, 66 Me. 62, 63, 
22 Am. Rep. 548; Cock v. Weatherby, 13 
Miss. (5 Smedes & M.) 333, 337. 


The term “stealing’’ imports a felony, 
and therefore to charge a person with steal- 
ing is actionable. Little v. Barlow, 26 Ga. 

23, 425, 71 Am. Dec. 219; Cock v. Weather- 
by, 13 Miss. (5 Smedes & M.) 333, 337; Hall 
v. Adkins, 59 Mo. 144, 145. 


As a carrying away. 
Carry away as, see “Carry Away.” 


In an Indictment for larceny, the word 
“steal” implies a carrying away, and there- 
fore an indictment charging that the defend- 
ant did feloniously “steal, take. and drive” 


STEAL 


a sheep, without alleging that he drove or 
carried it “away” is sufficient. State v. 
Mann, 25 Ohio St. 668. 


The word “steal” means the felonious 
taking and carrying away of the goods of an- 
other. The word “steal” in an indictment 
implies a carrying away. State v. Parry, 21 
South. 30, 31, 48 La. Ann. 1483. 


As a felonious taking. 


The word “steal” has a uniform signifi- 
cation, and in common, as well as in legal, 
parlance means the felonious taking and car- 
rying away of the personal goods of another. 
State v. Chambers (Iowa) 2 G. Greene, 308, 
811: State v. Boyce, 65 Ark. 82, 83, 44 S. W. 
1043. 


“To steal a man’s property is to take it 
from his custody with a felonious intent, 
which felonious intent is the purpose of ap- 
propriating it fraudulently to the taker’s own 
use.” State v. Fitzpatrick (Del.) 82 Atl. 
1072, 1078, 9 Houst. 385. 


The word “steal” means to take and 
carry away feloniously, without right or 
leave. It implies a felonious taking, and the 
words “feloniously steal,“ as used in a section 
of the Code defining larceny, refer to the in- 
tent with which the stealing is done. State 
v. Smith, 71 Pac. 767, 768, 31 Wash. 245. 


„Steal“ means to take and carry away 
feloniously; hence it is held that an indlet- 
ment charging defendant with stealing a 
horse was not defective for a failure to al- 
lege that it was taken feloniously. People v. 
Lopez, 27 Pac. 427, 90 Cal. 569. 


The word “steal,” in Sess Laws 1886, e. 
11, § 8, providing that any person who shall 
steal, embezzle, or knowingly drive away or 
deprive another, etc., of any cattle, horse, etc., 
shall be guilty, is used in its popular and 
broader, and not in its purely technical, sense, 
and refers to any wrongful taking, although 
the taking may not be accompanied with 
felonious intent, or with an intent to deprive 
the owner permanently of his property, as 
in the case of larceny.” In re Gannett, 39 
Pac. 496, 497, 11 Utah, 283. 


“Steal,” as used in a statute, implies a 
simple larceny, and it is a necessary con- 
stituent of this crime that the taking should 
be with felonious intent; that is, the posses- 
sion must be acquired animo furandi, and ac 
cused must have intended to apply the thing 
stolen to his own use, or to derive some 
service or benefit to himself or another from 
the taking, so that the enticing away of a 
slave out of the possession of the owner, as 
it need not necessarily be with any hope on 
the part of him who enticed him away of 
deriving any benefit to himself, does not con- 
stitute stealing. Alexander v. State, 12 Tex. 
540, 542. 


“Steal,” in common as well as in legal 
parlance, imports a larceny, and, when used 
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in connection with property which is the sub- 
ject of larceny, means the felonious taking. 
State v. Chambers, 2 G. Greene, 311; People 
v. Robertson, 3 Wheeler, Cr. Cas. 181; Peo 
ple v. Urquidas, 96 Cal. 241, 31 Pac. 52. And 
hence an instruction stating a party obtain- 
ing possession of property with the intention 
of stealing it is guilty of larceny is suffl- 
cient, without the use of the word “felonious- 
ly” before the word “stealing.” People v. 
Tomlinson, 36 Pac. 506, 508, 102 Cal. 19. 


“Steal” means to take and carry away 
feloniously; to take without right or leave, 
and with intent to keep wrongfully. Under 
this definition it is unnecessary for an indict- 
ment, in which it is alleged that defendant 
did “feloniously steal, take, and carry away” 
the property, to allege that they were taken 
with intent to steal. State v. Dewitt, 53 S. 
W. 429, 431, 152 Mo. 76. 


The words “stole, took, and carried 
away,” in an instruction that defendant is 
guilty of grand larceny if she stole, took, and 
carried away the property, is bad, in failing 
to state the nature of the taking, as the 
words are not as particular as the words 
used in a statute, which requires that a tak- 
ing must be wrongful and with a felonious 
intent in order to constitute a sufficient in- 
dictment. State v. Campbell (Ky.) 18 8. W. 
1109, 108 Mo. 611. 


As larceny. 
The word “steal” has a legal significa- 
tion. To steal is to commit larceny. State 
v. Tough (N. D.) 96 N. W. 1025, 1028. 


Bonvier says: The term ‘stealing’ has 
nearly the same meaning as larceny.“ An 
indictment charging the breaking and enter- 
ing of a building for the purpose of stealing 
goods contains a sufficient allegation that it 
was for the purpose of committing larceny. 
Mathews v. State, 36 Tex. 675. 


The term “steal,” as used in the Crim- 
inal Code of Nebraska defining larceny, in- 
cludes all of the elements of larceny at com- 
mon law; and hence it is not error for the 
court to charge the jury that they may con- 
vict on finding the accused guilty of stealing 
the property described. Barnes v. State, 59 
N. W. 125, 126, 40 Neb. 545. 


The words “take and steal,” in a com- 
plaint charging that the defendant did fe 
loniously take and steal certain articles, was 
construed to be sufficient designation of the 
crime, and larceny, though the words “steal, 
take, and carry away” are the proper techni- 
cal words to be used. Green v. Common- 
wealth, 111 Mass. 417, 419. 


The natural and most obvious import of 
the word “steal” is that of a felonious taking 
of property, or larceny. The word “steal” or 
“stealing,” in a criminal statute, when un- 
qualified by the context, signifies a taking 
which at common law would have been de- 
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nominated “felonious,” and imports the com- 
mon-law offense of larceny. Gardiner v. 
State, 26 Atl 80, 33, 55 N. J. Law (26 Vroom) 
17. 


The natural and most obvious meaning 
of the word “steal” is the felonious taking of 
property, or larceny. Such is its meaning as 
used in an allegation charging a person with 
stealing wood. The word “steal” may be 
qualified by accompanying words, so as to 
show that such was not the meaning. Thus 
to say of a person that “he stole apples from 
my trees” imputes a trespass, not larceny; 
but it is otherwise to say that “he stole ap- 
ples from my bin.” Darling v. Clement, 37 
Atl. 779, 780, 60 Vt. 292. 


“The natural and most obvious import 
of the word ‘steal’ is that of felonious taking 
of property, or larceny; but it may be quali- 
fied by the context. If one says to another, 
‘He stole the apples from my trees,’ it im- 
ports a trespass, and not a felony, and the 
words are not actionable; but if he says, 
‘He stole the apples from my cellar,’ he im- 


ports a felonious taking, and the words are 


actionable.” But the words may be equivo- 
eal, and the question whether they impute a 
felonious taking or not may depend upon the 
facts and circumstances under which they 
were spoken, and the facts and circumstances 
referred to the speaker and understood by 
the hearers; and therefore to charge that 
another stole certain patterns for castings is 
equivocal, as it may be properly used to de- 
scribe material forms for molding and mak- 
ing castings, or may only import that plain- 
tiff carried away in his memory a prototype 
of the forins and proportions of the castings, 
or by drawing descriptions or models made 
by himself out of his own materials; and 
therefore it is for the jury, in a slander suit, 
to determine whether it is intended by such 
language to charge the crime of larceny. 
Dunnell v. Fiske, 52 Mass. (11 Metec.) 551, 554. 


The word “steal,” when used to charac- 
terize a taking of personal property, imports 
larceny, and is actionable. It means more 
than the word “take,” and therefore a com- 
plaint in an action for slander, which alleges 
that defendant charged plaintiff to have sto- 
len tea, etc., is not supported by evidence 
that defendant stated that the plaintiff took 
tea. Coleman v. Playsted (N. Y.) 86 Barb. 
26, 28. 


The term “intention of stealing,” as used 
by a court in defining burglary to the jury, 
as follows: “If you believe from the evi- 
dence, beyond a reasonable doubt, that the 
defendant entered the barn, as charged in the 
information, with the intention of stealing 
hay therein, then the offense of burglary 
would be complete,” is equivalent to “inten- 
tion of committing grand or petit larceny.” 
People v. Urquidas, 81 Pac. 52, 58, 96 Cal. 
239, 
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The word “steal” is not the technical 
word to describe the common-law crime of 
larceny. That word is not at all essential to 
describe that crime, and it is a mistake to 
imply from its use only the technical offense 
of larceny. It is the common speech to de- 
scribe that offense, no doubt, but not the 
technical words. “Feloniously take and car- 
ry away” are the technical words;’ the word 
“steal” having perhaps crept from common 
speech into statutes, decisions, and indict- 
ments. United States v. Jolly (U. 8.) 37 Fed. 
108, 111 (citing Same v. Stone IU. S.] 8 Fed. 
232). l 


Stealing and larceny at common law had 
the same meaning, and hence stealing means 
the wrongful or fraudulent taking and re- 
moval of personal property by trespass, with 
a felonious intent to deprive the owner there- 
of and to convert the same to the taker’s own 
use. Hughes v. Territory, 56 Pac. 708, 709, 
8 Okl. 28. 


The Legislature has modified the mean- 
ing of “larceny,” as used in the crimes act, 
so that the taking of personal property, ac 
complished by fraud or stealth, and with in- 
tent to deprive another thereof, is larceny, 
regardless of whether or not it was taken for 
the purpose of depriving the owner thereof, 
and for the purpose of converting it to the 
use of the taker. Therefore, while “stealing” 
and “larceny” at common law were synony- 
mous terms, our statute has given to the 
word “larceny” a much broader meaning 
than it then had, while “steal” or “stealing” 
has not been defined by our statutes, and 
must be construed according to its common- 
law meaning. Sullivan v. Territory, 58 Pac. 
650, 8 Okl. 499. 


The word “steal” cannot be accepted as 
the equivalent of larceny. It is but one word 
in the definition, and does not even define all 
the verb “action.” “Steal, take, and carry 
away” have always been indissolubly con- 
joined, each as essential to the other, in or- 
der to constitute the crime of larceny. Hale, 
P. C. 518. Accordingly, where an indictment 
charged that the defendant broke and en- 
tered, etc., with intent to “take, steal, and 
carry away” certain pieces of meat, the use 
of the word “steal’’ does not serve to correct 
a failure to charge that the meat was the 
property of another. Barnhart v. State, 56 
N. E. 212, 214, 154 Ind. 177. 


The term “steal” in its legal significa- 
tion imports a larceny; but the words of 
an indictment for robbery, that defendant 
did “seize, take, and carry away,” import 
a trespass, and do not express a larceny. 
Matthews v. State, 4 Ohio St. 539, 540. 


Theft synonymous. 
“Steal” and “theft” are synonymous 
terms, and in an indictment for theft an alle 
gation that the defendant did steal, ete., 
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charges merely a conclusion of law, and 1s 
insufficient for not charging the acts, intents, | 
and omissions which enter into a definition | 
of the crime. Young v. State, 12 Tex. App. 
614, 615. 


On an appeal from a conviction under 
an indictment “for receiving and selling sto- 
len property, knowing the same to have been 
stolen,” a recognizance which recites that de- 
fendant stands charged with receiving stolen 
property, instead of describing the offense in 
the language of Pen. Code, art. 743, as prop- | 
erty “acquired by another in such manner 
as that the acquisition comes within the 
meaning of the term theft.“ is sufficient, as 
by article 739 it is provided that the word 
“steal” or “stolen,” when used in this Code 
in reference to the acquisition of the prop- 
erty, includes property acquired by theft. 
Thus we have a fixed, definite meaning for 
the word “stolen.” and, giving to it this 

meaning, the offense is sufficiently set forth 
and described in the recognizance. Sands v. ! 
State, 18 S. W. 86, 87, 30 Tex. App. 578. 


STEAL AND TAKE. 


“Steal and take,” as used in Code 1873, § 
3858, providing that if any person, with 
force or violence or by putting in fear, shall 
“steal and take” from the person of another | 
any property that is the subject of larceny, | 
he is guilty of robbery, is synonymous with 
“stealing” as used in section 3905, provid- 
ing that, if any person commits the crime of 
larceny by stealing from the person of an- 
other, he shall be punished. State v. Graff, 
24 N. W. 6, 7, 66 Iowa, 482. 


STEAM. 


“Steam” is the elastic aeriform fluld in- 
to which water is converted when heated to 
the boiling point. It is an element of pow- 
er, and, when that power is transmitted or 
applied by means of a mechanism termed a 
“steam engine,” it furnishes what is known 
as applied or transmitted power or motion 
for practical purposes, like the running of 
machinery. Steam, however, is not the only 
source of power, as there is water power, 
electric power, etc. As used in a lease of a 
building, together with power, not exceeding 
six-horse, for the conduct of the lessee’s busi- 
ness, that of a steam laundry, also “steam” 
for washing machines and dry rooms, it is 
used for a different purpose and to accom- 
plish a different end than the word “power.” 
The common speech of people indicates that 
there is a difference between “steam” and 
“power,” in the popular understanding, at 
least; for we speak of heating our houses 
by or with steam, but never by or with pow- 
er. We inquire of a manufacturer by what 
power he runs his mill, and he replies, steam, 
water, or electric power, as the case may be, 
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and the question excites no surprise. If, 
however, “steam” and “power” mean the 
same thing, it would be a very idle inquiry as 
to what power was used to run the mill in- 
quired about. Reynolds v. Washington Real 
Estate Co., 49 Atl 707, 709, 23 R. I. 197. 


Plaintiff company in 1882 owned a horse 
railroad from F. Ferry to C. Depot, whence it 


‘carried passengers by a steam railroad to a 


pleasure resort. Defendant owned a horse 
railroad from the ferry to the resort, whicb 
ran within five blocks of C. Depot, and pas- 
'sengers were accustomed to walk the five 
blocks and change to plaintiff's steam line. 
The companies then agreed that defendant 
should use plaintiff's tracks to C. Depot, so 
that its passengers might avoid the five 
blocks’ walk, and that defendant should run 
its cars between the ferry and the depot by 
plaintiff’s schedules; the intention being to 
increase the traffic, both of the steam rail- 


road and the defendant's line, as far as C. 


Depot. There was a provision in the agree- 
i ment that, if defendant at any time used or 
permitted “steam as a motive power” on its 
line from near C. Station to the resort, the 
contract could be rescinded by either party. 
Held, that the words “steam as a motive 


, power” should be construed to include elec- 


tricity generated by steam, since steam at 
the time of the agreement was the only rec- 
ognized motive power for rapid transit. By 


such use of the words, any motive power for 


rapid transit was referred to. Prospect Park 
& C. I. R. Co. v. Coney Island & B. R. Co., 
21 N. T. Supp. 1046, 1048, 66 Hun, 366. 


STEAM FARM ENGINE. 


The phrase “steam farm engine,” as used 
in an insurance policy, not being the name of 
any pattern or style of engine, must be un- 
derstood as descriptive of any engine adapt- 
ed to farm purposes. Wilson v. Union Mut. 
Fire Ins. Co., 55 Atl. 662, 663, 75 Vt. 320. 


STEAM SAWMILL. 


“Steam sawmill,” as used in a policy of 
insurance on a steam sawmill, includes, not 
only the building itself, but all apparatus and 
machinery necessary to make it a steam saw- 
mill in all its parts. Bigler v. New York 
Cent. Ins. Co. (N. T.) 20 Barb. 635, 636. 


STEAM VESSEL. 


Seventeen canal boats and two tugs, 
fastened together, are not to be deemed a 
“steam vessel” under steam, within the 
meaning of Rev. St. § 4233 [U. S Comp. St. 
1901, p. 2893], requiring a stean vessel to 
keep out of the way of a sailing vessel. 
Millbank v. The A. P. Cranmer (U. S.) 1 Fed. 
255, 257. 


In the collision rules, every steam vessel 
which is under sail, and not under steam, it. 


STEAMBOAT 


to be considered a sailing vessel, and every 
vessel under steam, whether under sail or 
not, is to be considered a steam vessel. The 
words steam vessel” shall include any ves- 
sel propelled by machinery. U.S. Comp. St. 
1901, pp. 2863, 2876, 2886, 2893. 


STEAMBOAT. 


See, also, “Steamer”; 
“Steam Vessels.” 


“Steamship” ; 


A vessel propelled by steam, whether the 
power be applied in one part of the vessel or 
another, and whether the vessel uses the aux- 
iliary power of sails or relies solely upon 
steam, is a “steamboat,” within the meaning 
of Laws 1826, p. 253, §§ 3, 4, providing that, 
whenever any steamboat shall be navigating 
in the nighttime, the master of such boat 
shall cause her to carry and show two good 
and suffleient lights. Fitch v. Livingston, 6 
N. Y. Super. Ct. (4 Sandf.) 492, 506. 


A boat, which is a canal boat in common 
and just parlance, does not become a “steam- 
boat,” or anything but a canal boat, by being 
pulled or pushed by a steam tug. The char- 
acter of a boat—i. e., the question whether a 
boat is a canal boat or a vesesl of another 
kind—is to be determined by her build, ob- 
ject, and general and ordinary purposes and 
uses, and not upon the fact whether she 18 
found for part of her voyages or occasionally 
in tide waters, and is moved on them by 
steam. Buckley v. Brown (U. 8.) 4 Fed. 
Cas. 566, 567. 


The word “steamboat,” in 2 Hill’s Code, 
p. 662, § 46, which defines burglary as an 
unlawful entry, with intent to commit a fel- 
ony, of an office, shop, store, warehouse, malt- 
house, stillhouse, mill, factory, bank, church, 
schoolhouse, railroad car, barn, stable, ship, 
steamboat, and water craft, or any building 
in which goods, merchandise, or valuable 
things are kept for use, sale, or deposit, 
means any steamboat, without regard as to 
whether any valuable things are kept therein 
or not, as the latter clause of the statute only 
refers to buildings not specifically designat- 
ed. State v. Sufferin, 32 Pac. 1021, 6 Wash. 
107. 


„Steamboats used for the transportation 
of freight and passengers,” within the mean- 
ing of a statute authorizing a canal com- 
pany to charge tolls upon all boats, vessels, 
steamboats, and other craft used for the 
transportation of freight or passengers,” 
da not include tugs engaged in towing 
freight or passenger vessels through the 
canal, or passing through the canal on their 
return trip. Sturgeon Bay & L. M. Ship 
Canal & Harbor Co. v. Leatham, 45 N. E. 
422, 423, 164 III. 239. 


As boat or vessel. 
See “Boat”; Vessel.“ 
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As building. 
See Building.“ 


STEAMBOAT CHANNEL. 


The “steamboat channel” of a river is 
the deepest part of the stream, and the chan- 
nel upon which commerce on the river by 
steamboats or other vessels is usually con- 
ducted, and is synonymous with channel 
of commerce.” Iowa v. Illinois, 13 Sup. Ct. 
239, 147 U. 8. 1, 87 L. Ed. 55, 


STEAMBOAT DEBTS. 


“Steamboat debts,” within the meaning 
of a contract to release a part owner of a 
steamboat from debts due by the said steam- 
boat, and to hold him harmless of any and 
all claims and demands that may arise or be 
brought against the steamboat, cannot be 
shown by oral testimony to have a well- 
known meaning among steamboat men and 
merchants, in the port where the vessel was, 
as limited to debts made a lien on the boat 
for supplies and material. The evident 
meaning of the contract was to secure the 
part owner against all liability arising from 
his part ownership of the boat. Moran v. 
Prather, 90 U. 8. (23 Wall.) 492, 499, 23 L. 
Ed. 121. 


STEAMER. 


A steamer is a vessel propelled by steam, 
and is so called, no matter whether it is a 
passenger, freight, or war vessel; so that a 
contract to render services on a steamer is 
not indefinite as to the kind of vessel. Camp- 
bell v. Jimenes, 27 N. X. Supp. 351, 353, 7 
Mise. Rep. 77. 


STEAMSHIP. 


A steamship is a vessel provided with 
three masts, with cross-vyards on euch mast 
fitted to carry square sails on each, in addi- 
tion to a number of fore and aft sales, and 
also provided with steam power. Swan v. 
United States (U. S.) 19 Ct. Cl. 51, 62. 


STEARIC ACID. 


“Stearic acid” is an olly substance. 7 
Century Dictionary and Cyclopedia, p. 5922, 
states respecting the acid: “It burns like 
wax, and is used for making candles.“ Web- 
ster’s International Dictionary gives this 
definition: “Stearic acid (Chem.): A mono- 
basic fatty acid, obtained in the form of 
white crystalline scales, soluble in alcohol 
and ether. It melts to an oily liquid at 
69° C.“ Propfe v. Coddington (U. S.) 108 
Fed. 86, 87, 47 C. C. A. 218. 


STEARINE. 


In Tilghman v. Proctor, 102 U. S. 707, 
26 L. Ed. 279, the court said: “It was dis- 


STEARINE 
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covered by Chevreul, an eminent French means all metal produced from tron or its 


chemist, as early as 1813, that ordinary fat, 
tallow, and oil are chemical compounds con- 
aisting of a base, which has been termed 
‘glycerine,’ and of different acids, termed 
generally ‘fat acids,’ but specifically, ‘stearic, 
margaric, and oleic acids.’ These acids, in 
combination severally with glycerine, form 
stearine, margarine, and oleine. They are 
found in different proportions in the various 
neutral fats and oils; stearine predominat- 
ing in some, margarine in others, and oleine 
in others. When separated from their base, 
(glycerine) they take up an equivalent of wa- 
ter, and are called ‘free fat acids.“ Tilgh- 
man v. Proctor, 8 Sup. Ct. 894, 895, 125 U. 
S. 136, 81 L. Ed. 664. 


“Stearine”’ is one of the products result- 
ing from the manufacture of tallow, and is a 
hard substance or residuum, left after ex- 
tracting or pressing the oll from the tallow. 
Fairbanks v. Spaulding (U. 8.) 19 Fed. 416. 


STED. 


Coke says: “Stethe or sted betokeneth 
properly a bank of a river, and many times 
a place.” Woodman v. Lane, 7 N. H. 241, 244 
(quoting Co. Litt. 4b); Barney v. Leeds, 51 
N. H. 253, 265, 


STEEL 
See “Sheet Steel.” 


“Steel” is iron carbonized with a certain 
proportion of carbon. United States v. Ull- 
man (U. S.) 28 Fed. Cas. 823, 826. 


“Steel” formerly meant a compound of 
iron and carbon, in which the carbon was 
present in an amount varying from one- 
half of 1 per cent. to 2 per cent. The com- 
pound thus called “steel” possessed the prop- 
erties of both cast fron and wrought iron in 
a certain decree. It had strength, hardness, 
and resiliency, but it also possessed a salient 
property, which the others possessed in a 
moderate degree or not at all, and that is 
the property of being hardened and temper- 
ed by heating and cooling. But the new pro- 
cesses in the manufacture of iron with car- 
bon have left the distinctions between steel 
and iron in an unsettled condition, and so 
there have been for some years two contend- 
ing definitions of steel—one which excludes 
all compounds of fron and carbon which do 
not have the tempering quality, and another 
which includes all malleable products by fu- 
sion, whether or not the percentage of iron is 
sufficient to give the tempering quality. The 
term steel“ is practically applied by Amer- 
ican steel manufacturers to the low carbon 
article. Wallace v. Noyes (U. S.) 13 Fed. 172, 
177. 


“Steel,” as used in Tariff Act March 3, 
1883, imposing a certain tariff duty on steel, 


ores, of whatever description or form, with- 
out regard to the per cent. of carbon contain- 
ed therein or the particular process of manu- 
facture, either granular or fibrous in struc- 
ture, which is cast and which is malleable. 
Farris v. Magone (T. S.) 46 Fed. 845, 849. 


“Steel,” as used in Tariff Act Oct. 1, 
1890, par. 150, does not includes billets of 
metal, produced from iron or its ores, con- 
taining 20 per cent. of carbon, and smaller 
percentages, ranging from .002 to .081, of 
silicon, manganese, phosphorus, and sulphur, 
which is granular in structure, malleable, 
and which, at any stage of the process of 
production, has been cast, by being run into 
molds. Gary v. Cockley (U. 8.) 65 Fed. 497, 
501, 13 C. C. A. 17. 


Strips of steel from 6 to 12 millimeters 
wide, and .12 to .20 of a millimeter long, 
cold rolled, tempered, polished, with edges 
slightly rounded, which are used for the man- 
ufacture of steel tape measures, are compre- 
hended in the ordinary meaning of “steel 
strips” or “strip steel,” and are dutiable un- 
der Act March 8, 1883, par. 177, as steel 
strips. Webster’s Unabridged and the Cen- 
tury Dictionaries define “strip” as a narrow 
piece, comparatively long. Magone v. Vom 
Cleff (U. S.) 70 Fed. 980, 981, 17 C. O. A. 549. 


STEELY IRON. 


By the term “steely fron” we under- 
stand to be meant a grade of mild or soft 
steel, which approaches so closely in physic- 
al and chemical characteristics the metal 
known as malleable wrought iron as to be 
difficult to distinguish the one from the oth- 
er, or a grade of wrought iron so nearly ap- 
proaching steel as to be almost undistin- 
guishable. Mr. H. De B. Parsons, an expert 
of marked intelligence, declares the term 
“steely fron” to be unscientific, and one which 
should not be used. He says that the point 
when a metal ceases to be wrought iron and 
reaches a grade known as steel is difficult 
of definition, in that they fade away, one 
class to the other, as daylight to darkness. 
Gary v. Cockley (U. S.) 65 Fed. 497, 503, 13 
C. C. A. 17. 


STEER. 
See Beef Steer.“ 


A steer is a castrated male of the cattle 
species. A person indicted for stealing a 
steer cannot be convicted on evidence that 
he stole a bull. State v. Royster, 65 N. C. 
539. 


Under Rev. Code, § 3706, making the 
stealing of animals of the “cow kind“ grand 


STEER 


larceny, the stealing of a steer is included. 
Watson v. State, 55 Ala. 150. 


Calves. 


“Steers,” as used in Gen. St. e. 47, 1 18, 
exempting from attachment “one yoke of 
oxen or steers,” includes male animals of 
this species two or three months less than 
a year old. Though cattle of this age are 
generally called “calves,” they are none the 
less steers; the proper appellation being 
“steer calves.” Mundell v. Hammond, 40 
Vt. 641, 644. i 

As cattle. l 

A steer belongs to the class of “neat cat- 
tle,” and in an indictment under a statute 
making the stealing of “neat cattle” grand 
larceny without regard to value, it would be 
sufficient to use the word “steer,” without 
employing the term “cattle” or “neat cattle.” 
State v. Bowers (Mo.) 1 8. W. 288; State v. 
Lawn, 80 Mo. 241, 242; Arrington v. State, 
13 Tex. App. 551, 553. 


“Steer,” as used in an indictment for 
wounding a steer, will be understood to be 
within the words “cattle or other beast,” 
which are the words of the statute providing 
for the punishment of the offense, etc. State 
v. Abbott, 20 Vt. 537, 538. 


“Steer,” as used in an indictment char- 
ging the malicious killing of a steer, etc., will 
be understood to designate an animal of the 
species cattle. State v. Lange, 22 Tex. 591. 


As equivalent to ox. 


“Steer” and “ox,” in the popular use of 
the words, are equivalent, and are used to 
designate a castrated taurine male, which 
has been brought under the yoke. Hence 
the word “steer,” in an indictment, is a sufi- 
cient description of the animal stolen. Wat- 
son v. State, 55 Ala. 150. 


Spayed cow. 

“Steer” is defined to be a young male 
of the ox kind, or common ox; especially a 
castrated taurine male from two to four 
years old. Hence, under an indictment 
charging the theft of a steer, proof that the 
animal was a spayed cow is a fatal vari- 
ance. Territory v. Marinez (Aris) 44 Pac. 
1089. 


STENOGRAPHER. 


See “Official Stenographer.” 


The stenographer is a new officer, un- 
known until lately in our judicial history. 
He is a sworn officer of the court, whose 
duty it is “to take full stenographic notes 
of all pleadings, including the testimony, 
rules, and charge of the court, and every 
trial had thereat, which must be done under 
the directions of the presiding judge of the 
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court.” The mere statement of the stenog- 
rapher, without the sanction and signature 
of the judge who presided at the trial of the 
issues, is not a certificate of the proceed- 
ings and findings had upon the trial of the 
issues. Rynerson v. Allison, 30 S. C. 534, 
538, 9 S. D. 656. 


A stenographer is one who writes in 
shorthand by using abbreviations or char- 
acters for whole words, and a court stenog- 
rapher is not a clerk. In re Appropriations 
for Deputy State Officers, 41 N. W. 643, 646, 
25 Neb. 662. 


Under Act May 8, 1876 (P. L. 140), a 
stenographer is an officer of the court, acts 
under oath, and his notes are declared to be 
official, and to be the best authority in case 
of dispute. They are to be used whenever 
their use is required, including the use 
thereof in the appellate court, and his tran- 
script shall be filed and made a part of the 
records of the case. In view of these pro- 
visions, intended to preserve and reproduce 
the evidence in the most accurate form, to 
be done by a sworn officer, and deemed to be 
official and the best authority, and filed as 
a part of the record, it cannot be held that 
the note of an exception taken, and by 
whom, is not to be regarded as a part of 
the record, and is valueless, because it is 
not sealed by the judge. One of the pur- 
poses of the appointment of a stenographer 
is to secure rapid and unabating progress in 
the trial, relleving court and counsel from 
taking full notes. The act intended that 
the officer should perform a duty which 
would supersede the necessity of personal 
attention to these details by the court 
Chase v. Vandergrift, 88 Pa. 217-219. 


STEPCHILDREN. 
As children, see “Child—Children.” 


STEPFATHER. 


As included in term father, see “Fa- 
ther.” 


A stepfather, strictly speaking, is the 
husband of one’s mother by a subsequent 
marriage; and therefore a man who marries 
the mother of an illegitimate child does not 
become the stepfather of such child. Citi- 
zens’ St. R. Co. v. Cooper, 53 N. E. 1092, 
1094, 22 Ind. App. 459, 72 Am. St. Rep. 319; 
Thornburg v. American Strawboard Co., 40 
N. E. 1062, 1063, 141 Ind. 443, 50 Am. St. 
Rep, 334. 


The relation of stepfather and step- 
daughter, within the meaning of the stat- 
ute against incest, does not exist after the 
termination of the marriage relation between 
the stepfather and the stepdaughter’s moth- 
er. To aver the relation of stepfather and 
stepdaughter in an indictment for incest Is, 


STEPSISTER 


therefore, a sufficient allegation of the mar- 
riage of the mother to the stepfather, and 
the subsistence of the marriage relation at 
the time in question. Noble v. State, 22 
Ohio St. 541, 545. 


STEPSISTER. 


Strictly speaking a stepbrother or step- 
sister is one related by marriage only, with- 
out common blood, as where a widow having 
issue marries a widower having issue. 
These issues are to each other stepbrother 
or stepsister, being related by the marriage 
of their parents, but having no common 
blood. It is, however, held that, under the 
designation of stepbrother and stepsister in 
a will, half-brothers and half-sisters can 
take; such an intention of the testator being 
inferable from the fact that he had no step- 
brothers or stepsisters, strictly speaking, in 
existence. In re Weiss’ Estate (Pa.) 1 
Montg. Co. Law Rep’r, 209, 210. 


STEPS. 
As building, see “Building.” 


STEPS NECESSARY TO SELL. 


An authority given to an agent to “take 
any steps necessary to sell“ property does 
not empower him to employ another broker 
to make such sale. Carroll v. Tucker, 21 
N. Y. Supp. 952, 953, 2 Misc. Rep. 397. 


STERLING. 


If a man draws a Dill in Ireland upon 
England, and recites that it is for “sterling” 
money, it must be taken to mean sterling 
in that part of the United Kingdom where 
it is payable. Taylor v. Booth, 1 Car. & P. 
286. 


STET. 


“Stet” is a word used by printers to in- 
dicate that words which have been struck 
out are to be regarded as still in. Beach v. 
O’Riley, 14 W. Va. 55, 62. 


STETHE. 


Coke says: “Stethe, or sted, betoken- 
eth properly a bank of a river, and many 
times a place.” Barney v. Leeds, 51 N. H. 
253, 265 (quoting Co. Litt. 4b); Woodman 
v. Lane, 7 N. H. 241, 244. 


STEVEDORE. 


Stevedores are a class of laborers at the 
ports whose business it Is to load and unload 
vessels, The Senator (U. S.) 21 Fed. 191. 
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“Stevedore” is defined as “one. whose 
occupation is to load and unload vessels 
in port“; in other words, a contractor or a 
jobber for special business, ready to be em- 
ployed by anybody at his line of work. Ran- 
kin v. Merchants’ & Miners’ Transp. Co., 
73 Ga. 229, 232, 54 Am. Rep. 874. 


A stevedore is not an independent con- 
tractor doing the work which, when com- 
pleted, is to be turned over to the master 
for his approval or disapproval, but he must 
load the steamer at all times under the di- 
rection of, and so subject to, the control of 
the master: The Elton (U. S.) 8 Fed. 519, 
521, 31 C. C. A. 496 (citing The Alejandro 
IU. S.] 56 Fed. 621, 6 O. C. A. 54). 


STEWARD. 


See “Shop Steward.” 


In the terms “trustee” and “steward,” 
as referring to a church organization, there 
is no legal import of such ownership or con- 
trol of real property as to render such offi- 
cers responsible for the negligent falling 
of a gate located in the church property, 
which results in the death of a child. Fop- 
piano v. Baker, 8 Mo. App. 560. 


A steward of a vessel is generally re- 
garded as one of the crew, and may be 
merely a waiter on board the vessel, and 
there is nothing in his title which gives him 
more implied authority to bind the vessel or 
its owner for supplies than any other mem- 
ber of the crew, and they have none. Du- 
rando v. New York & N. Steamboat Co., 23 
Abb. N. C. 56, 58, 4 N. Y. Supp. 386. 


STICKER. 


“Sticker” is a term apparently used to 
designate a slip of paper bearing the name 
of a candidate, to be attached to a ballot in 
the blank space provided for any name not 
already on the ballot. Act June 19, 1891. 
De Walt v. Bartley, 24 Atl. 185, 188, 15 L. 
R. A. 771, 146 Pa. 529, 28 Am. St. Rep. 814. 


A sticker shall be a strip or piece of 
paper bearing upon one side the printed or 
written name or names of a candidate or 
candidates for office, and bearing upon the 
other side an adhesive substance. Rev. St. 
Wyo. 1899, § 240. 


STICKS. 


A railroad company gave an order for 
a quantity of timber for building cars, and 
a few months later, none of the timber hav- 
ing been delivered, countermanded the or 
der and stated that the vendor might de 
liver the sticks be had then ready, but need 
not saw any more. Held, that the words 
“sticks” referred to the sawed timber then 


STICKS 


ready for delivery, and did not include the 
unsawed logs on hand at the time. Cin- 
cinnati, H. & D. R. Co. v. Dickey, 30 Ohio 
St. 16, 19. 


Umbrella sticks, of wood, having cel- 
juloid handles, are within Tariff Act July 
24, 1897, c. 11, § 1, Schedule N. par. 462, 30 
Stat. 194 [U. S. Comp. St. 1901, p. 1679], 
imposing a duty on “sticks for umbrellas.” 
United States v. Borgfeldt (U. S.) 124 Fed. 
304. 


STILL. 
Distillery distinguished, see “Distillery.” 


The words “still are,” in an indictment 
charging that a dam and pond still are a 
nuisance to the public, import a prior and 
continuing offense, and therefore evidence of 
the existence of the nuisance at any time 
within two years prior to the date laid in the 
indictment is admissible. State v. Holman, 
10 S. E. 758, 104 N. C. 861. 


STILLBORN CHILD. 


A stillborn child is one born dead, or in 
such an early state of pregnancy as to be 
incapable of living, though not actually dead 
at the time of birth. Children born within 
the first six months after conception are con- 
sidered by the civil law as incapable of liv- 
ing; and therefore, though they are appar- 
ently born alive, if they du not in fact sur- 
vive so long as to rebut the presumption of 
law, they cannot inherit, so as to transmit 
the property to others. Marsellis v. Thal- 
himer (N. T.) 2 Paige, 35, 41, 21 Am. Dec. 66. 


STILLHOUSE. 


The word “stillhouse,” in 2 Hill’s Code, 
p. 662, § 46, which defines burglary as an un- 
lawful entry, with intent to commit a felony, 
of an office, shop, store, warehouse, malt- 
house, stillhouse, mill, factory, bank, church, 
schoolhouse, railroad car, barn, stable, ship, 
steamboat, and water craft, or any building 
in which goods, merchandise, or valuable 
things are kept for use, sale, or deposit, 
means any stillhouse, without regard wheth- 
er any valuable things are kept therein or 
not, as the latter clause of the statute only 
refers to buildings not specifically designated. 
State v. Sufferin, 32 Pac. 1021, 6 Wash. 107. 


STIPEND. 


The word “stipend” means “to pay by 
settled wages.” The word “stipend,” as used 
in the statute providing that any officer or 
employé or other person in the service of the 
Hawaiian government, or entitled to a salary 
or stipend from the government, shall be de- 
scribed as a government beneficiary, and de- 
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claring that the salary or stipend of such 
beneficiary may be attached, does not in- 
clude the balance due a defendant by virtue 
of a contract to build a bridge, and therefore 
such balance due could not be attached. 
Morse v. Robertson, 9 Hawaii, 195, 197. 


Stipends “are the requital of some sup- 
posed service, and are paid yearly, or at 
even portions of a year, and are the subject 
of contract between parties.” Mangam v. 
City of Brooklyn, 98 N. X. 585, 597, 50 Am. 
Rep. 705. 


STIPULATE. 


To stipulate is to make an agreement, to 
bargain, to contract, to settle terms, etc. 
Campbellsville Lumber Co. v. Hubbert, 112 
Fed. 718, 724, 50 C. O. A. 435. 


A contract is an agreement entered into 
by the mutual consent of the parties. A 
stipulation is an instrument taken by order 
of the court. Its terms are determined by 
the will of the court, and not by that of the 
parties. Consequently it is to be interpreted 
by the intention of the court only as to the 
nature and intent of its obligation. If it 
means an instrument taken in the interest of 
justice to sustain the jurisdiction of the 
court, it ought not to receive such a con- 
struction as would deprive either party of 
any of his legal rights. Lewis v. Orpheus 
(U. S.) 15 Fed. Cas. 492, 493, Jones v. Same, 
Id.; Young v. Same, Id. 


STIPULATION BOND. 


A stipulation bond for the release of a 
vessel is not a mere personal security given 
to the plaintiff, but a security given to the 
court. It is a pledge, or substitute for the 
property proceeded against, and the sureties 
are not parties to the suit, or entitled to in- 
terfere in any way with the management of 
the suit. The New York, 104 Fed. 561, 564, 
44 C. O. A. 38. 


STIPULATION FOR JUDGMENT. 


Final decree distinguished, see “Final 
Decree or Judgment,” 


STIRPS. 


A “stirps” is a root of inheritance. It 
designates the ancestor from whom the heir 
derives title, and it necessarily presupposes 
the death of the ancestor. Rotmanskey v. 
Heiss, 39 Atl. 415, 86 Md. 633. 


STITCHED. 


Leather gloves, the stitching being in 
three rows, each of which presents the ap- 
pearance of three-plait crochet work, the ef- 


STOCK 


fect being produced by the needle with only 
one cord or strand of thread, are not subject 
to duty as gloves “stitched or embroidered 
with more than three single strands’’ under 
Tariff Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 445, 30 Stat. 193 [U. S. Comp. St. 
1901, p. 1677]. United States v. Robinson 
(U. S.) 124 Fed. 1013, 1014. 


STOCK. 


See Farming Stock”; Live Stock”; 
“Rolling Stock”; “Trespassing Stock”; 
“Very Fine Stock”; Wholesale Stock.” 


Under a statute providing that, where 
there is no wife or children, there shall be 
made a just and equal distribution to the 
next of kindred to the interstate in an equal 
degree or legally representing their stocks, 
and according to his or her respective rights, 
it is held that the terms “next of kindred” 
and “stock” are common-law words, and not 
civil. Davis v. Vanderveer’s Adm’r, 23 N. J. 
Eq. (8 O. E. Green) 558, 567. 


The term “bonds” or “stocks,” when- 
ever used in the chapter relating to the rev- 
enue, shall be held to mean and include bonds 
or stocks of whatsoever kind, whether issued 
by incorporated or unincorporated companies, 
towns, townships, counties, states, or other 
corporations, held or controlled by persons 
residing in this state, whether for themselves, 
or as guardians, trustees, or agents, on which 
the holder or owner thereof is receiving or 
is entitled to receive interest, for himself or 
others. Rev. St. Mo. 1899, § 9123. 


A fire policy on a “stock of hair, wrought, 
raw, and in process,” does not cover fancy 
goods made of other materials, although such 
as are usually kept and sold in a retail hair 
store. Medina v. Builders’ Mut. Fire Ins. 
Co., 120 Mass. 225, 226. 


As crops or farm machinery. 


„Stock,“ as used in the Compiled Laws, 
exempting from execution the tools, imple- 
ments, materials, stock, apparatus, team, ve- 
hicles, horses, harness, or other things to 
. enable any one to carry on the profession, 
trade, occupation, or business in which he 
is wholly or principally engaged, not exceed- 
ing in value $200, should be construed to in- 
clude seed wheat of a farmer; for it is un- 
questionably necessary to enable one to carry 
on the business of farming. Stilson v. Gibbs, 
9 N. W. 254, 255, 46 Mich. 215. 


Hay, oats, corn, corn stalks, calves, etc., 
are exempt to a farmer, within the term 
“stock” in the statute exempting tools, stock, 
materials, etc., to enable any person to carry 
on his business, trade, or profession. Hutchi- 
son v. Whitmore, 51 N. W. 451, 452, 90 Mich. 
255, 30 Am. St. Rep. 431. 


In connection with farm or land, “stock” 
has a settled meaning, whereby it is re- 
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stricted to the animals which are used or 
that are supported by or reared upon it. A 
devise of stock in this connection would not 
pass the crop of the antecedent year made 
on the land or the farming utensils. Gra- 
ham v. Davidson, 22 N. C. 155, 171. 


In an agreement by the parties for the 
sale of the stock of one of them to satisfy 
a debt, “stock” was in itself an uncertain 
term, and might include wagons, sleighs, bug- 
gies, hay, and other articles. Bradshaw v. 
McLoughlin, 89 Mich. 480, 482. 


“Stock upon my farm,” as used in a will 
providing that all such stock should go to a 
certain person, carries the standing crops of 
corn growing on the farm at the time of the 
testator’s death. West v. Moore, 8 East, 339, 
848. 


“Stock,” as used in a will whereby tes- 
tator devised and bequeathed a certain farm, 
with all the stock, grain, and farming uten- 
sils that might be on the farm at the time, 
was employed in its popular sense, as includ- 
ing domestic animals, cattle, etc., used upon 
the farm, and did not embrace a clip of woo) 
of the year previous from sheep kept and 
sheared on the farm. Baker v. Baker, 8 N. 
W. 289, 290, 51 Wis. 538. 


The word “stock,” in a devise by a hus- 
band to his wife of all his household goods, 
cattle, corn, hay, and implements of hus- 
bandry and stock belonging to his house, 
messuage, farm, and premises, was construed 
to include the stock of a malthouse on prop- 
erty in which he had a leasehold interest, as 
well as the stock in husbandry. Brook Bank 
v. Wentworth, 8 Atk. 64. 


As domestic animals. 


A testator, who, after bequeathing sev- 
eral tracts of land, devised his stock and 
movable property, will be held to have in- 
tended by the word “stock” nothing more 
than his live stock. Wood’s Adm'x v. 
George’s Adm’r, 86 Ky. (6 Dana) 343, 344. 


“Stock,” as used in Iowa, relating to 
stock running at large, means domestic ani- 
mals collected, raised, or used on a farm, and 
includes swine. State y. Clark, 21 N. W. 
666, 667, 65 Iowa, 336. 


“Stock” is defined by Webster as mean- 
ing domestic animals or beasts collected, 
used, or raised on a farm, as a stock of cat- 
tle or of sheep, and includes horses. Inman 
v. Chicago, M. & St. P. Ry. Co., 15 N. W. 
286, 287, 60 Iowa, 459. 


“Stock,” as used in a devise to the tes- 
tator’s wife of a farm, etc., and all the 
stock, household goods, furniture, provisions, 
and other goods which may be thereon at the 
time of the testator’s decease, should be con- 
strued to have been used in its agriculturai 
sense, as signifying the domestic animals, 
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and nothing more. 
Ind. 96, 98. 


It is held that, under an exemption of 
certain stock, a horse may be exempted from 
execution. Webb v. Brandon, 51 Tenn. (4 
Heisk.) 285, 292. 


The term “stock” uniformly imports cat- 
tie, and not horses; and such is its popular 
meaning when used in reference to a farm. 
Dudley v. Deming, 34 Conn. 169, 173. 


“Stock,” as used in 71 Ohio Laws, p. 81, 
requiring railroad companies to construct a 
fence sufficient to turn stock, should not be 
limited to embrace only such animals as are 
not breachy or unruly. Pittsburg, C. & St. 
L. By. Co. v. Howard, 40 Ohio St. 6, 7. 


As used in the chapter relating to do- 
mestic animals, the term “stock” means cat- 
tle, horses, mules, and asses. Code Iowa 
1897, § 2311. 


For the purposes of the chapter relating 
to railroad corporations, the terms “live 
stock” and “stock” shall include all classes 
of horses, asses, mules, neat cattle, sheep, 
and swine. Rev. St. Wyo. 1899, § 3216. 


As used in the fence and stock law, the 
word “stock” means horses, mules, colts, 
cows, calves, sheep, goats, jennets, and all 
neat cattle and swine. Code N. O. 1883, $ 
2822. 


Heagy v. Cheesman, 88 


As goods or merchandise in trade. 
Of drugs, see “Drug Stock.” 


“Stock,” in mercantile law, is defined to 
be “the goods or chattels which a tradesman 
holds for sale or traffic.” In general terms, 
the entire property employed in business. 
Burrill's Law Dict. Worcester defines it to 
be “the funds employed in some business or 
enterprise; also public funds or securities; 
the shares of various corporations.” Com- 
monwealth v, Danville, H. & W. R. Co. (Pa.) 
2 Pears. 400, 401. 


The term “stock” is frequently used by 
merchants to designate their goods and mer- 
chandise in trade. Whiting v. Root, 3 N. W. 
134, 141, 52 Iowa, 292. 


“Stock,” as defined, is not limited to the 
goods with which a merchant begins busi- 
ness, but rather to the goods he employs in 
his trade, and such will be held to be its use 
in a bond that a consignee shall account for 
all property, goods, and chattels which may 
come into his possession or under his control. 
Braun v. Woollacott, 61 Pac. 801, 803, 129 
Cal. 107. 


“Stock” generally comprehends articles 
accumulated in a business or calling for use 
and disposal in its regular prosecution. Jew- 
ell v. Trustees of Sumner Tp., 84 N. W. 973, 
975, 113 Iowa, 47. 
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A flre policy on the stock of a grocer, 
wedring apparel, and household furniture 
does not cover linen sheets, etc., not laid in 
for the use of the family, but smuggled into 
the country for clandestine sale. Clary v. 
Protection Ins. Co., Wright, 227, 229. 


The terms “tools, implements, materials, 
stock, or fixtures,” necessary for carrying on 
a debtor’s business, which are exempted 
from execution in the statute, do not in- 
clude a wagon, with patent couplings attach- 
ed, used by the owner in carrying on his 
business of selling patent couplings. Gibson 
v. Gibbs, 75 Maas. (9 Gray) 62. 


The tools or implements, materials, 
stock, and fixtures of a debtor necessary for 
carrying on his trade or occupation, which 
are exempted from execution by St. 1855, e. 
264, do not include the stock of goods, scales 
and measures, horse, wagon, and harness of 
a shopkeeper in the country. The clause in 
this section which exempts from attachment 
the tools and implements of the debtor has 
never been so construed as to embrace that 
class of persons who are engaged merely in 
the business of buying and selling articles of 
merchandise. On the contrary, it has always 
been considered as having been intended spe- 
cially for the benefit of those to whom, on ac- 
count of their peculiar pursults and avoca- 
tions, tools and implements are essential to 
make their labor available and to enable 
them to complete the work which they un- 
dertake to perform. Wilson v. Elliot, 73 
Mass. (7 Gray) 69, 70. 


In a guaranty to be responsible to a cer- 
tain amount for what stock a certain shoe- 
maker had or might thereafter want, stock“ 
denoted the supply of materials for the busi- 
ness. Gates v. McKee, 13 N. Y. (8 Kern.) 
232, 234, 64 Am. Dec. 545. 


“Stock,” as used in a mortgage covering 
a stock of groceries described as being locat- 
ed in a designated store, does not include 
groceries and other merchandise stored in 
another and different building, used by the 
mortgagor as a warehouse, merely because 
the articles composing this latter stock were 
first received into the store, and thence re- 
moved to the warehouse, none of them, how- 
ever, being kept in the store for sale until 
brought back thereto for that purpose; the 
mere transit of the goods through the store 
on their way to the wareroom not operating 
to make them a part of the stock. Robinson 
v. Norton, 34 8. E. 147, 148, 108 Ga. 562. 


Same—Collections. 


“Stock,” as used in Code 1880, § 585, 
fixing a privilege tax upon each store pro- 
portionate to the stock carried therein, means 
only the goods, etc., kept by the merchant 
for sale in the course of business, and did 
not extend to the collections made by him, 
whether made in money or in property taken 
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as a mere step in the collection of the debts 
due him. Harness v. Williams, 1 South. 759, 
760, 64 Miss. 600. 


As shares in corporations. 


“Stock,” as used by a testator, bequeath- 
ing “all my notes, bonds, stock, and money 
on hand” to his wife and certain named chil- 
dren, meant bonds and evidences of shares in 
corporations, and not live stock. Capehart v. 
Burrus, 29 S. E. 97, 99, 122 N. C. 119, 42 L. 
R. A. 152. 


STOCK (In Corporation Law). 
See “Available Stocks”; “Bank Stock”; 


“Certificate of Stock’; Common 
Stock”; “Free Stock“; “Increased 
Stock“; “Ordinary Stock“; “Original 


Stock“; “Overissued Stock”; Prefer- 
red Stock”; “Prepaid Stock’; “Special 
Stock”; “Watered Stock.” 

See, also, “Share of Stock.” 

Stocks or otherwise, see “Otherwise.” 


“The stock of a corporation,” says Mr. 
Lowell, “may be defined as the sum of all 
the rights and duties of stockholders.” Wins- 
low v. Fletcher, 4 Atl. 250, 253, 53 Conn. 
390, 55 Am. Rep. 122. 


“Stocks” are property consisting of 
shares in joint-stock companies. Parker v. 
Otis. 62 Pac. 571, 572, 130 Cal. 322, 92 Am. 
St. Rep. 56. 


“Stock” is defined as a proportional part 
of certain rights in the management and 
profits of the corporation during its existence, 
and in the assets upon its dissolution. 
Thayer v. Wathen, 44 S. W. 906, 909, 17 Tex. 
Civ. App. 882 (citing 1 Cook, Stock, Stockh. 
& Corp. Law, § 12). 


As to banking corporations, the term 


“stock” is used in its technical sense; as to 
other corporations and persons engaged in 
banking business, the term refers to rights 
in property equivalent to rights presented by 
shares of stock in a corporation; that Is to 
say, a given interest in the capital of an un- 
incorporated association engaged in banking 
business is placed on the same basis as if the 
association were incorporated and such in- 
terest were represented by shares of stock 
therein. State v. Lewis, 95 N. W. 388, 389, 
118 Wis. 432. 


“Corporate stock” is not commercial pa- 
per, and it has none of the privileges and im- 
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evidence of the ownership of the shares of 
stock named therein, and is not negotiable. 
Though by the by-laws of the corporation 
shares of the stock may be only transferable 
on the books of the company, an equitable 
right in them may be acquired by a delivery 
of the certificate, or by a written assignment 
or contract, which will be good between the 
parties, and may be perfected, as against the 
corporation and third parties, by notice of the 
assignment or contract. Cherry v. Frost, 75 
Tenn. (7 Lea) 1, 7. 


As capital. 


The “stock” of a corporation is the cap- 
| ital on which it is to do business, and it does 
not become available for that purpose until 
after directors are elected under the corpo- 

rate act of the state. Coyote Gold & Silver 
Min. Co. v. Ruble, 8 Or. 284, 293. 


“Stock,” whether preferred or common, 
is capital; and, generally speaking, a certifi- 
cate of stock merely evidences the amount 
which the holder has contributed to or ven- 
tured in the enterprise. Such a certificate, 
representing nothing more than the extent of 
his ownership in the capital, cannot well be 

treated as indicating that he is by virtue of 

it alone also to the same extent a creditor, 
who may compete with other creditors in the 
| distribution of the funds arising from the 
conversion of the corporation’s assets into 
money. Heller v. National Marine Bank, 43 
Atl. 800, 801, 89 Md. 602, 45 L. R. A. 438, 73 
Am. 8t. Rep. 212. 


“Stock,” as used in Acts 1796, e. 29, 
| directing that the county court may appoint 
| commissioners to lay off. to the widow and 
| heirs maintenance out of the stock, crop, 
and provisions of her deceased husband, 
means that which is commonly denominated 
“stock” in the country, namely, animals with 
which the plantations of farmers are usually 
supplied, and does not include general or 
perishable articles on the farm. Van Norden 
v. Primm, 3 N. C. 149. 


Bouvier deflnes stock“ to be the capital 
of a corporation. This is usually divided in- 
to shares of a definite value, as $100 or $50 
per share. 2 Bouv. Law Dict. 531. The 
stock of railroad companies consists of their 

capital, invested in such property as may be 
necessary and proper for conducting the 
zusiness for which they were chartered. All 
the property of these companies, necessary 
for the purpose of laying, building, and sus- 


munities that such paper has. A purchaser | taining their respective railroads, constitutes 
takes it subject to any debt due from the a part of the capital stock of said companies, 
stock he purchases to the corporation. Spil- and is not liable to be taxed in any other 
man v. Mendenhall, 57 N. W. 468, 471, 56 manner than as specified in their respective 


Minn. 1S0. 


Stock in a corporation, in the sense of a 
stockholder, is a species of incorporeal per- 


charters. Bibb County v. Central R. & Bank- 
ing Co., 40 Ga. 646, 650. 


The word “stock” is defined in Bouvier's 


sonal property in the nature of a chose in’ Law Dictionary as “the capital of corpora- 


action. A certificate of stock is only written 


tions; the indebtedness of states, Which is 
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sometimes represented by stocks and some- 
times bonds.” The word “stock,” as used in 
Gen. St. § 3828, as amended so as to provide 
that personal property in the state not ex- 


empt from taxation shall include all stocks 


not issued by the United States, includes both 
public stocks and shares in private corpora- 
tions. Lockwood v. Town of Weston, 61 
Conn. 211, 216, 23 Atl. 9. 


Stock of a railroad company is the ag- 
gregate of the property and effects of the 
company, which as a principal or capital 
fund is employed in or made subservient to 
the prosecution of the specific business for 
which the company was chartered. In its 
ordinary form it is the sum of the moneys 
contributed in fixed proportions for the pur 
poses of the adventure by the persons will- 
ing to take part in it, but by speedy conver- 
sion it becomes the lands, rights of way, 
roadbed. track, depots, workshops, machin- 
ery, engines, carriages, etc., acquired for the 
company. State v. Hood (S. C.) 15 Rich. 
Law, 177, 185. 


As capital stock. 


6663 


STOCK 


As intangible right of property. 
“Stock” is an intangible right of proper 
ty: the shares being distinguished from each 
other only by their respective owners. 
Princeton Bank v. Crozer, 22 N. J. Law (2 
Zab.) 383, 386, 53 Am. Dec. 254. 


As merchandise. 
See “Merchandise,” 


As money. 
See Money.“ 


As personal proporty. 
See “Personal Property.” 


As share or share of stock. 


The word “stocks,” as used in Const. 
art. 13, § 2, providing for taxation, and de 
claring that “this article shall not be so con- 
strued as to authorize the taxation of the 
stocks of any company or corporation, when 
the property of such company or corporation 
represented by such stocks has been taxed,” 
is in the plural form, and evidently means 
property consisting of shares in joint-stock 


The term “stock of the company” im- companies, whether of banking institutions 
ports the capital stock of such company; the or other corporations. Commercial Nat. Bank 


subscribed fund, which the company held, as y, Chambers, 61 Pac. 560, 561, 21 Utah, 324, 
distinguished from separate interests of indi-|5g L. R. A. 346. 


vidual stockholders. Trask v. Maguire, 85 
U. S. (18 Wall.) 391, 402, 21 L. Ed. 938. 


As certificate of stock. 


In a statute providing that it shall be 
the duty of any person, firm, corporation, or 
association owning any shares or stock in 


Section 1753, Rev. St. 1898 (Laws 1899, any banking company or corporation to ren- 


e. 193, § 1), providing that no corporation der and return the same for taxation, the 
shall issue any stock, or certificate of stock, | Words “shares” and “stock” are evidently 
except in consideration for money, labor, or used as of synonymous import, as is often 
property actually received, equal to the par done in common parlance. Each corporator 
value thereof, and that all stocks issued con- Is required to give in for taxation the part 
trary to such provision shall be void, refers or portion of the capital stock of the corpo- 
to certificates of stock, as distinguished from ration or association which he owns. This 
the stock itself. Pietsch v. Krause, 93 N. W. individual interest may be designated as ei- 


9, 11, 116 wis. 344. 


As chattels. 
See Chattel“: Personal Property.” 


As chose in action or credits. 
See Chose in Action“; Credits.“ 


As debt. 


“Stock,” as used in Act March 25, 1870, 
authorizing manufacturing corporations to 
issue and dispose of preferred stock and guar- 
anty the holders of such stock semiannual 
dividends not exceeding the rate of interest 
allowed by law to be contracted for, and on 
final payment of such preferred stock at such 
time as shall be specified in the certificate, 
should be construed in the sense of debt,“ 
so that certificates of stock will mean cer- 
tificates of debt, and “preferred stockhold- 
ers” mean preferred creditors or preferred 
certificate holders. Burt v. Rattle, 31 Ohio 
St. 116, 128. 

7 Wos. & P.—52 


ther his “share” or his “stock,” and, wheth- 
er it is spoken of as one or the other, evi- 
dently it is the interest represented and con- 
veyed by certificates of stock or shares into 
which the capital of the association is divid- 
ed to which reference is had. Harrison v. 
Vines, 46 Tex. 15, 21, 22. 


“Stock,” as used in Act Ga. Dec. 14, 1835, 
amending the charter of the Central Railroad 
& Banking Company, and denying to munic- 
ipal corporations the power to tax its stock, 
but giving them power to tax any property, 
real or personal, of the company, means 
shares of stock in the hands of stockholders, 
and is not used in the sense of “capital 
stock,” or as equivalent to plant or property. 
Central R. & Banking Co. v. Wright, 17 Sup. 
Ct. 80, 81, 164 U. S. 327, 41 L. Ed. 454. 


An enactment which exempts a corpora- 
tion or its stock from taxation also exempts 
the shares of stock held by its stockholders, 
and the exemption of the shares of stock of 
an incorporated company in the hands of 
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stockholders from “sny taxation or impost 
whatsoever” also exempts the capital stock 
of the company from taxation or impost. 
Hancock v. Singer Mfg. Co., 41 Atl 846, 848, 
62 N. J. Law, 289, 42 L. R. A. 852 


As tangible property. 

“Stock,” as used in 1 Rev. St. 1852, p. 
118, requiring the president, secretary, agent, 
or other accounting officers of every railroad, 
plank road, turnpike road, slack water navi- 
gation, telegraph, and bridge company to fur- 


nish a list of stock to the auditor of the 
county where its principal office is situated, 
does not mean the subscriptions of stock, but 


the actual, tangible property of such com- 
pany. State v. Hamilton, 5 Ind. 310. 


“Stock,” as used in 1 Rev. St. 1852, p. 
113, requiring the officers of a railroad com- 
pany to furnish a list of stock to the auditor 
of the county wherein is situated the prin- 
cipal office, includes not only stock subscrip- 
tions, but all the actual, tangible property of 
the company. Michigan Cent. R. Co. v. Por- 
ter, 17 Ind. 380. 


STOCK CATTLE. 


“Stock cattle” includes all descriptions 
of the bovine kind not included in the term 
“beef cattle,” which means steers over the 
age of three years intended for beef. Elliott 
v. Long, 14 8. W. 145, 146, 77 Tex. 467. 


STOCK CERTIFICATE. 
See “Certificate of Stock.” 


STOCK CLOCK. 


A “stock clock” is a gambling device, con- 
sisting of a mechanical contrivance, composed 
of wheels, cogs, and weights, constructed so 
as to be wound up with a crank, containing 
a spout in which cards are placed, each one 
marked so as to represent a particular kind 
of railroad or other stock. Players of the 
machine invest a sum of money in some stock 
represented by a particular card. The clock 
is then set in motion, when two of the cards 
in the spout drop out of the spout through 
two slots, one dropping through the upper 
and the other through the lower slot. If the 
card representing the stock invested in by 
the customer is forced through the upper 
slot, then the stock has risen, and he wins a 
sum equal to one-half of the amount invested. 
If the card drops through the lower slot, the 
stock has fallen, and the customer loses a 
like amount. State v. Grimes, 49 Minn. 443, 
445, 52 N. W. 42. 


STOCK CORPORATION. 


A stock corporation is a corporation hav- 
ing capital stock divided into shares, and 
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the holders thereof dividends or shares of 
the surplus profits of the corporation. Buker 
v. Steele, 48 N. T. Supp. 346, 350. 


STOCK DIVIDEND. 


A “stock dividend” is not in the ordinary 
sense a dividend; the latter being the dis- 
tribution of profits to stockholders as income 
from their investment. A stock dividend is 
merely an increase in the number of shares: 
the increased number representing exactly 
the same property that was represented by 
the smaller number of shares. One who sells 
stock, reserving the dividend that may be 
declared at a certain date, cannot claim the 
stock dividend then declared, but only the 
cash dividend. Kaufman v. Charlottesville 
Woolen. Mills Co., 25 S. E. 1003, 1004, 93 Va. 
673. 


Stock dividends on a trust fund are gen- 
erally held to be capital, though there may 
be cases in which they are held to be income, 
depending on the substance and intent of the 
action of the corporation, as manifested by 
its vote or resolution; and such is the case 
where a testator bequeathed in trust, for the 
use of his daughters for life, stock in a com- 
pany which thereafter passed a resolution re- 
citing that for three years the net earnings 
had amounted to a specified sum, and that 
they had been applied to the improvement of 
the property, and that therefore a dividend 
of 20 per cent. be declared for such period, 
payable in the common stock of such com- 
pany. Thomas v. Gregg, 28 Atl. 565, 568, 78 
Md. 545, 44 Am. St. Rep. 810. 


A stock dividend gives the stockholders 
merely an evidence of the additions made by 
the corporation to its own capital. It adds 
nothing to the capital of the corporation, nor 
to the capital of the stockholder. De Koven 
v. Alsop, 68 N. E. 930, 931, 205 III. 309, 63 L. 
R. A. 587. 


STOCK D ROVER. 


Every person, whether owner or employé, 
who drives or brings, or assists in driving 
or bringing, any cattle, horses, mules, asses, 
sheep, or hogs through or into the state, is 
deemed a “stock drover.” Code Idaho 1901, § 
660. 


Any person who shall drive or bring live 
stock into or through this state shall be 
deemed a “stock drover.” Rev. Codes N. D. 
1899, § 1544. 


Any person driving live stock through 
any county in Wyoming is a “stock drover.” 
Rev. St. Wyo. 1899, § 2003. 


STOCK GROWER. 


Every person who owns any cattle, hors- 
es, mules, asses, sheep, or hogs in the state, 


which is authorized by law to distribute to and is engaged in the business of breeding 
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and growing the same for profit, is deemed a 
“stock grower.” Pol. Code Idaho 1901, § 660. 


Each person who shall keep neat cattle, 
horses, mules, sheep, swine, or goats for their 
growth or increase, within the state, shall 
be deemed a “stock grower.” Rev. Codes N. 
D. 1899, § 1544; Cobbey’s Ann. St. Neb. 1903, 
$ 3119. 


STOCK HOGS. 


The term “stock bogs,” in a statute ex- 
empting so many head of stock hogs, does 
not include hogs incapable of reproduction. 
Byous v. Mount, 17 8. W. 1037, 1038, 89 Tenn. 
861. 


STOCK IN TRADE. 


What shall be comprehended in the term 
“stock in trade” must always in a great meas- 
ure depend upon “the evidence of intention, 
intrinsically or extrinsically collected; but, 
where there is nothing peculiar in the case 
to determine the import of the phrase, the 
popular and usual understanding of the 
words must govern their interpretation.” 1 
Roberts, Wills, p. 869. “It seems to me that 
what constitutes stock in trade must, in gen- 
eral, be a question for extrinsic evidence, and 
is a proper subject of reference. * It 
was urged that the popular meaning of the 
words ‘stock in trade’ is the stock of goods on 
hand at any particular time. I am aware 
that among traders the goods on hand are 
designated as ‘stock’; but I cannot think 
that in the general understanding the term 
‘stock in trade’ embraces no more than this.” 
The words “stock in trade and notes,” in a 
bequest of “all my stock in trade. 
the notes and book accounts there owing to 
me,” etc, must be taken together. The 
notes intended are those which constituted 
a part of the stock in trade. What the stock 
in trade was is a matter to be inquired of 
by extrinsic evidence. It is agreed that there 
were no notes constituting a part of the stock 
in trade but certain sealed ones, or, if there 
were, it was only accidentally, and not in 
the ordinary course of business. Such in- 
struments are known by that name, though 
it is not the most obvious and appropriate 
one; and I certainly cannot think the enu- 
meration of ‘notes’ sufficient to exclude these 
instruments. So any ready money on hand, 
under the circumstances, would be part of 
the stock in trade.“ Todd v. Lewers (S. C.) 
Rich. Eq. Cas. 463, 464. 


An insurance policy covering the in- 
sured’s stock in trade” includes everything 
necessary for carrying on the insured’s busi- 
ness. Harper v. Albany Mut. Ins. Co., 17 N. 
T. 194, 197. 


Where a dealer brought goods from an- 
other state, where he had a branch of his 
business, and combined and intermingled 
such goods with his “stock in trade” used at 
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his principal place of business, the combined 
property should be taken as his stock in 
trade,” within the meaning of Laws Kan. 
1864, exempting stock in trade of any person 
from execution. In re Jones (U. S.) 13 Fed. 
Cas. 931, 932. 


In order that “stock in trade” may be 
exempt, the owner must be engaged or about 
to engage in manufacturing or other business 
in which such stock is or is to be used. 
Prosser v. Hartley, 20 N. W. 156, 158, 35 
Minn. 840. 


Statutes of Wisconsin exempt from exe- 
cution “the tools and implements or stock in 
trade. of any mechanic, miner, or other per- 
son, used and kept for the purpose of carry- 
ing on his trade or business,” etc. Under this 
provision it would seem “stock in trade,“ 
there referred to, does not include articles 
simply bought for sale or exchange, and 
which are not “used and kept for the purpose 
of carrying on trade or business.” Ex parte 
Robinson (U. 8.) 20 Fed. Cas. 963, 964. 


The phrase “stock in trade,” in a fire 
policy taken out by one on his stock in trade, 
includes goods in stores, bought on joint ac- 
count and sold for the mutual profit of the 
insured and another person. Millaudon v. 
Atlantic Ins. Co., 8 La. 557, 561. 


As used in Gen. St. e. 88, exempting 
from execution the necessary tools and im- 
plements of any mechanic, miner, or other 
person, used and kept for the purpose of 
carrying on his trade or business, and in 
addition thereto “stock in trade“ to a certain 
amount, etc.,.do not apply to partnership 
property, nor to goods bought to be sold again 
as merchandise, but only to the “stock in 
trade” of a mechanic, miner, or some other 
person who earns his livelihood in whole or 
in part by the use of tools or implements, 
and to the exercise of whose trade or busi- 
ness tools are necessary. Guptil v. McFee, 9 
Kan. 80, 34. 


Debts due. 


“Stock in trade,” as used in Pub. St. c. 
11, $ 20, cl. 1, providing for the taxation of 
goods, wares, merchandise, and other stock 
in trade, means the visible and tangible prop- 
erty with which the trade or business of the 
owner is carried on and to which it relates, 
and does not include debts due a corporation. 
New York Biscuit Co. v. City of Cambridge, 
37 N. E. 438, 439, 161 Mass. 326. 


The expression “all the stock in trade,” 
as used in a mortgage covering all the stock 
in trade of any nature or kind whatever of 
a partnership, does not embrace debts due to 
the partnership. Kemp v. Carnley, 10 N. Y. 
Super. Ct. (8 Duer) 1. 


Ice stored for sale. 


Ice stored for the purpose of future sale, 
vontingent upon a great variety of conditions, 
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is “stock in trade,” within Gen. Laws, c. 54, 
$ 9, declaring that stock in trade only, by a 
person not a resident of the town wherein it 
is located, shal] be taxed in such town to the 
owner or person having charge thereof. It is 
as much stock in trade as harvested crops of 
any kind, blocks of granite, or any other com- 
modity, separate froin the land, converted in- 
to personal property and held by the dealer 
until the demand therefor by his customers 
may render a remunerative sale probable. 
Winkley v. Town of Newton, 86 Atl. 610, 612, 
67 N. H. 80, 35 L. R. A. 756. 


Liquors in saloon. 


“Stock in trade,” as used in Gen. St. $$ 
1866, 1868, and Mills’ Ann. St. §§ 2562, 2564, 
exempting the stock in trade of any me- 
chanic, miner, or other person from execu- 
tion, apply to the merchant or shopkeeper, as 
well as to the mechanic, and include the stock 
of goods kept on sale by the merchant, in- 
cluding the liquors of a saloon keeper, regu- 
larly carrying on such business. Weil v. 
Nevitt, 31 Pac. 487, 488, 18 Colo. 10. 


Money in bank. 


“Stock in-trade,” as used in a statute re- 
lating to the taxation of stock in trade, can- 
not be construed to include money in bank. 
Boston Inv. Co. v. City of Boston, 33 N. E. 
580, 581, 158 Mass. 461, 


Revenue stamps. 


United States interna] revenue stamps 
are not subject to taxation as “stock in 
trade,” under Gen. St. c. 11, § 12. Palfrey v. 
City of Boston, 101 Mass, 829, 8 Am. Rep. 
364. ; 


Tools, fixtures, eto. 


A fire insurance policy, insuring the 
“stock in trade“ of a baker, should be con- 
strued to cover the tools, fixtures, and imple- 
ments of business, necessary for the carry- 
ing on of such baker’s business. The term 
“stock in trade” is to bave a more extended 
meaning than in the ordinary application to 
the business of merchants. The policy pro- 
tected everything which was necessary for 
carrying on the baker’s business. The mean- 
ing of the term will vary according to the 
business towhich it is applied. The stock of a 
merchant comprehends articles entirely dif- 
ferent from the stock of a farmer; but the 
term in all cases applies to personal property 
only. A mechanic, who insures his stock, cov- 
ers his implements of trade also. Moadinger 
v. Mechanics’ Fire Ins. Co., 2 N. T. Super. Ct. 
(2 Hall) 527, 530. 


Unfinished articles. 


“Stock in trade,” as used in a statute 
exempting from attachment or sale on ex- 
ecution stock in trade not exceeding a cer- 
tain amount, embraces unfinished and in- 
complete articles bought and held for the 
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sole purpose of finishing and fitting them 
for sale and use. McAbe v. Thompson, 6 
N. W. 479, 27 Minn. 134. 


Watches and jewelry. 


Watches and jewelry manufactured by 
a watchmaker and jeweler, whether manu- 
factured for particular customers upon spe- 
cial orders, or for customers generally and 
for sale to any person who might wish to 
purchase, whether completed or not com- 
pleted, as well as the raw materials kept by 
such watchmaker and jeweler from which 
to manufacture watches and jewelry, are 
included in the term “stock in trade,” under 
the Kansas exemption laws, providing that 
the stock in trade, etc., of any person, etc., 
shall be exempt. Bequillard v. Bartlett, 19 
Kan. 382, 386, 27 Am. Rep. 120. 


STOCKJOBBER. 


The words “bank,” banker,” broker,“ 
and “stockjobber,”’ when used in the revenue 
act, shall be construed to include whoever 
has money employed in the business of deal- 
ing in coin, notes, or bills of exchange, or 
in the business of dealing in or buying or 
selling any kinds of bills of exchange, checks, 
drafts, bank notes, promissory notes, bonds, 
or other writings obligatory, or stock of 
any kind or description whatsoever, or re- 
celving money on deposit. Hurd’s Rev. St. 
III. 1901, p. 1493, e. 120, § 292, subd. 3. 


STOCKJOBBING. 


“Stockjobbing” is the business of dealing 
in stocks or shares, and the purchase and 
sale of stocks, bonds, etc., as carried on 
by jobbers who operate on their own ac- 
count. State v. Debenture Guarantee & 
Loan Co., 26 South. 600, 606, 51 La. Ann. 
1874 (approving Cent. Dict.). 


STOCK ON HAND. 


“Stock on hand,” as used in a mortgage 
on the stock on hand, etc., of a baker, who 
was allowed to retain possession thereof, 
is an indefinite description of the property 
mortgaged, since it may mean the stock on 
hand when the mortgage was made, or the 
stock which might be on hand when the debt 
to be secured became due. Rocheleau v. 
Boyle, 28 Pac. 872, 879, 11 Mont. 451, 


STOCK OWNER. 


Every person who owns neat cattle, 
horses, mules, asses, sheep, or goats is a 
“stock owner.” Rev. St. Wyo. 1899, § 1986. 


STOCK POLIOY. 


A “stock policy” of insurance must not 
be confounded with a cash policy. They are 
essentially different. The payment of a cash 
premium does not decide the character of 


STOCK RANCHER 


a policy, as to whether it is mutual or stock. 
A mutual company may insure for either 
note or cash, and so may a stock company. 
A stock policy is issued solely upon the 
credit of the capital stock of the company to 
one who may be an entire stranger to the 
corporation. Given v. Rettew, 29 Atl. 703, 
705, 162 Pa. 638 


STOCK RANCHER. 


Every person, who for a consideration 
takes horses or other stock to keep and take 
care of by the day, week, month, or year, is 
deemed a “stock rancher.” Pol. Code Idaho 
1901, $ 715. 


STOCK SUBSCRIPTION. 
See “Subscribe—Subscription (To Stock).” 


STOCKBROKER. 


As broker, see “Broker.” 
As merchant, see “Merchant.” 


A “stockbroker” is one employed to 
buy and sell shares of stock in incorporated 
companies and the indebtedness of govern- 
ments. City of Little Rock v. Barton, 33 
Ark. 436, 444; Gast v. Buckley (Ky.) 64 S. 
W. 632, 633; Banta v. City of Chicago, 50 
N. E. 233, 237, 172 III. 204, 40 L. R. A. 611. 


A stockbroker deals in stocks of mon- 
eyed corporations and other securities for 
his principal. White v. Brownell (N. Y.) 
2 Daly, 329, 337. 


One who deals in securities on his own 
account cannot be a broker. Gast v. Buck - 
ley (Ky.) 64 S. W. 632, 633. 


The functions of a -stockbroker are 
recognized as broader than those of the 
ordinary broker, since he is intrusted with 
the possession of the property concerning 
which he acts, and may even take and 
transfer the same without the name of his 
principal appearing in the transaction. An 
ordinance defining a “broker” as one who for 
a compensation is engaged in selling or ne- 
gotiating the sale of goods, wares, and mer- 
chandise, produce, or grain belonging to oth- 
ers, applies to “stockbrokers,” though they 
have possession of the goods which they 
sell and buy, and though the transactions 
are completed in their own name, those 
for whom they were really acting not ap- 
pearing at all. Banta v. City of Chicago, 
50 N. B. 233, 237, 172 III. 204, 40 L. R. A. 
611. 


STOCKHOLDER. 


See “Bona Fide Stockholder.” 
All stockholders, see All.“ 


A stockholder is the owner of his shares 
absolutely, and has a right to manage his 
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property as suits his own notions. Bird 
Coal & Iron Co. v. Humes, 27 Atl. 750, 752, 
157 Pa. 278, 37 Am. St. Rep. 727. 


A “stockholder” is one owning stock. 
One whose shares of stock in a railroad cor- 
poration have been forfeited for nonpay- 
ment of calls is not a stockholder, within 
the meaning of the railroad act of 1850. 
providing that each stockholder shall be in- 
dividually liable to the creditors of the cor- 
poration to an amount equal to the amount 
unpaid on the stock for all the debts and 
liabilities of the corporation, and therefore 
such person is not liable to a creditor of the 
corporation for the amount unpaid on the 
forfeited stock, though the debt was con- 
tracted by the company before the stock was 
forfeited. Mills v. Stewart, 41 N. X. 384, 
386. 


The “stockholder” of a corporation is one 


who is the holder or proprietor of stock in 
the funds of the corporation. To be a 
stockholder of an incorporated company is 
to be possessed of the evidence that the 
holder is the real owner of a certain undi- 
vided portion of the property in actual or 
potential existence held by the company in 
its name as a unit for the common benefit 
of all the owners of the entire capital stock 
of the company. Ross v. Knapp, Stout & 
Co. Company, 77 Ill. App. 424, 433. 


A stockholder is one who appears on 
the books of a corporation as owner of 
shares, and is therefore entitled to a voice 
in the management of its affairs, and is bur- 
dened with liabilities incident to that rela- 
tion, which can only be thrown off by trans- 
ferring the stock. In re Argus Printing 
Co., 48 N. W. 347, 348, 1 N. D. 434, 12 L. R. 
A. 781, 26 Am. St. Rep. 639. 


“Stockholders” does not necessarily 
mean only those who have subscribed to a 
stock subscription list, whereby certain sums 
are agreed to be paid as contribution to a 
fund intended to supply a capital stock for 
the company; but those who agree to be 
answerable for assessments are really stock- 
holders in the company, whose operating 
fund is thus secured. Sugg v. Farmers’ Mut. 
Ins, Ass’n (Tenn.) 63 S. W. 226, 228. 


The word “stockholder,” within the stat- 
ute imposing individual liability on stock- 
holders, includes one who has subscribed for 
stock and is acting as an officer of the cor- 
poration, although no certificate of stock has 
been issued to him. Corwith v. Culver, 69 
III. 502, 505. 


The term “stockholder,” under Banking 
Law 1892, § 52, includes every owner of 
stock, legal or equitable, though not stand- 
ing in his own name on the books of the 
corporation, but not a persun who holds 
such stock as collateral for a debt. Hirsh- 
feld v. Bopp, 39 N. E. 817, 818, 145 N. X. 84. 


* 


STOCKHOLDER 


The “stockholders” of a business cor- 
poration are partners, with rights and lia- 
bilities fixed by the general or special law, 
which is a part of their contract. In re 
Opinion of Justices, 33 Atl. 1076, 1082, 66 
N. H. 629. 


A stockholder is not, as a stockholder, 
a creditor of the corporation whose stock 
he owns. The rights of a stockholder are 
all subordinate to the rights of the corpora- 
tion’s creditors. The stockholders are en- 
titled to none of the company’s assets or 
property until all just debts due by the cor- 
poration are paid. A stockholder does not 
stand on equal footing with the creditor, 
and is not jointly entitled with him to the 
fund. His claim to it begins only after every 
creditor has been satisfied. Cook v. Emmet 
Perpetual & Mutual Bidg. Ass’n, 44 Atl. 
1022, 1023, 90 Md. 284 (citing Davis v. Gem- 
mell. 73 Md. 530, 21 Atl. 712). 


The word “stockholder,” as used in the 
statute, giving such a person a right to in- 
spect the books of a corporation, not only 
defines the class upon which the right is 
conferred, but also the capacity in which 
the right is to be enjoyed, namely, that it 
must be with respect to the relator’s in- 
terest as a stockholder, or be germane to 
his interest as such. O’Hara v. National 
Biscuit Co., 54 Atl. 241, 242, 69 N. J. Law, 
198. 


“Stockholders,” as used in the charter of 
an insurance company providing that the 
association may be dissolved by two-thirds 
in number and value of the members and 
stockholders, means shares of stock. Com- 
monwealth v. Detwiller, 18 Atl. 990, 181 Pa. 
614, 7 L. R. A. 357. 


Under Sess. Laws 1876, p. 117, provid- 
ing that “any one of the directors or ex- 
ecutive officers of any corporation, owning 
stock in another corporation, shall be eligible 
to be elected director of the latter at any 
meeting convened for that purpose,” the 
secretary-treasurer and managing director 
of a saving society, which was, at the time 
of his appointment as director of another 
corporation, a lawful stockholder of such 
latter corporation, was eligible to the office 
of director. He was a stockholder by rep- 
resentation, though not a personal stockhold- 
er. He was also a stockholder within the 
joint-stock act (Sess. Laws 1888, p. 561), 
providing that the directors of every joint- 
stock corporation shall be stockholders of 
the corporation, as the savings bank, in its 
corporate capacity, could not well act as 
director of such other corporation, and its 
executive officer or chief manager must be 
the stockholder, within the meaning of the 
act. Chase v. Tuttle, 12 Atl. 874, 876, 55 
Conn. 455, 3 Am. St. Rep. 64. 


A stockholder in a railroad company 
may be said to be one who is interested in 
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the funds of the company and who assumes 
the liability of a stockholder. By issuing 
bonds, with the proceeds of which land wus 
purchased and donated to a railway as a 
bonus for machine shop purposes, a city did 
not become interested in the funds of the 
railway company, and hence did not par- 
take of the character of a stockholder in any 
way, and was not within the constitutional 
prohibition against becoming a stockholder 
in any company. Jarrott v. Moberly (U. 8.) 
13 Fed. Cas. 366, 370. 


The individual contributors to the stock 
of a corporation are denominated “stockhold- 
ers.” They are holders of the stock in shares 
proportionate to their several contributions; 
but they are not in law owners, either jointly 
of the whole, or severally of distinct parts, 
of the property and effects which thus con- 
stitute the stock of the company. State v. 
Hood (S. C.) 15 Rich. Law, 177, 186. 


A stockholder is a person, and as such 
is not an integral member of a corporation 
in which he may own stock. Fredericks v. 
Pennsylvania Canal Co. (Pa.) 16 Phila. 606, 
607. 


A stockholder is so far an integral part 
of the corporation that, in view of the law, 
he is privy to the proceedings touching the 
body of which he is a member. Johnson v. 
Stebbins-Thompson Realty Co., 76 8. W. 
1021, 1026, 177 Mo. 581. 


The term “stockholder,” as used in this 
section, shall apply, not only to such per- 
sons a8 appear by the books of the cor- 
poration to be such, but also to every eq- 
ultable owner of stock, although the same 
appears on the books in the name of another, 
and also to every person who has advanced 
the installments or purchase money of stock 
in the name of a minor, so long as the latter 
remains a minor, and also to every guardian, 
or other trustee, who voluntarily invests any 
stock funds in the stock. Hurlburt v. Ar- 
thur, 73 Pac. 734, 735, 140 Cal. 103, 98 Am. 
St. Rep. 17. 


The owners of shares in a corporation 
which has a capital stock are called ‘“‘stock- 
holders.” Civ. Code Idaho 1901, § 2096. If 
a corporation has no capital stock, the in- 
corporators and their successors are called 
“members.” Rev. St. Okl. 1908, § 951; Rev. 
Codes N. D. 1899, § 2871. 


The term “stockholders,” as used in a 
provision limiting the time within which ac- 
tion can be brought upon the lability of 
stockholders, applies not only to such per- 
sons as appear by the books of the corpora- 
tion to be such, but to any equitable owner 
of stock, although the stock appears on the 
books in the name of another. Bates’ Ann. 
St. Ohio 1904, § 3259. 


Within the meaning of a provision in 
the act relating to mines and minerals re- 


STOCKHOLDERS’ LIABILITY 


quiring corporations or companies to permit 
persons owning stock in such corporation or 
companies to enter the mine at any time dur- 
ing the business hours of the day, the term 
“stockholders” means stockholders whose 
names appear on the stock book of the com- 
pany as owners of stock, and none others. 
Comp. Laws N. M. 1897, § 2308 


As servant. 
See “Servant.” 


As trustee. 
See “Trustee.” 


STOCKHOLDERS’ LIABILITY. 


See “Statutory Liability of Stockhold- 
ers.“ 


STONE. 
See “Soapstone.” 


A stone is earthy or mineral matter con- 
densed in a hard state. Jenkins v. Johnson 
(U. 8.) 18 Fed. Cas. 525, 527. 


St. 7 Geo. III, e. 96, imposing a toll on 
“every ton of coals, cinders, lime, and lime- 
stone, stone, gravel, and manure,” applies to 
blocks cut with wedges from the quarry, 
reduced to certain dimensions, and squared 
with a pickax, to be used as railway sleep- 
ers, each being, after such preparation, worth 
9d. more than unwrought stone of the same 
weight. Fisher v. Lee, 12 Adol. & El. 622, 
623. 


STOP. 


Rev. St. § 8375a, giving a sheriff the 
right to ride on freight trains in the per- 
formance of his official duties between sta- 
tions where such trains stop,“ means where 
they in fact stop, and not where such trains 
regularly stop, or are scheduled to stop; and 
hence a sheriff is entitled to board a freight 
train, if it is in fact stopping at a place at 
the time be goes on board. Allen v. Lake 
Shore & M. S. Ry. Co., 47 N. E. 1037, 1038, 
57 Ohio St. 79. 


Riding round and round by a bicycler in 
large or small circles, waiting for a chance to 
shoot across a railroad crossing, is not a 
“stop” at all, either in form or substance. 
Robertson v. Pennsylvania R. Co., 36 Atl. 
403, 404, 180 Pa. 43, 57 Am. St. Rep. 620. 


STOP ORDER. 


The meaning of a “stop order” given to 
a broker is to await a certain figure, and, 
whenever this figure is reached, to stop the 
transaction by then selling or buying, as the 
rase may be, as well as possible. An instance 


6669 


STOPPAGE IN TRANSITU 


given by a witness was: “If you give e 
stop order at 109 or 110, you must sell as 
soon as the stock or bonds have sold at that 
price by some one else. If you can sell at 
that price, you must do it; but, if you can- 
not, you must sell at whatever the price is 
after they have sold at that price.” Porter 
v. Wormser, 94 N. K. 431, 443. 


STOP E. 


The excavation made in the breast of a 
drift in a mine is called a “stope,” which, 
may be defined to be the excavation made in 
a mine to remove the ore which had been 
rendered accessible by the shaft and drifts. 
Fisher v. Central Lead Co., 56 S. W. 1107, 
1111, 156 Mo. 479 (citing Cent. Diet.). 


STOPPAGE IN TRANSITU. 
See “In Transit”; Transit.“ 


“Stoppage in transitu” is the right which 
the vendor has, when he sells goods on cred- 
it to another, of assuming the possession of 
the goods while they are in the hands of the 
carrier or middleman in their transit to the 
consignee or vendee, and before they arrive 
into his actual possession, or at the destina- 
tion which he has appointed for them, on his 
becoming bankrupt or insolvent. The right 
came from courts of equity, and was first 
established in Wiseman v. Vendeputt, 2 
Vern. 203, and its parent, equity, recommend- 
ed the adoption of it in the courts of law as 
a legal right. O’Brien v. Norris, 16 Md. 122, 
180, 77 Am. Dec. 284. 


Chancellor Kent, in his Commentaries, 
defines the right of stoppage in transitu to 
be that right which the vendor has, when he 
sells goods on credit to another, of resuming 
possession of the goods while they are in the 
possession of the carrier or middleman, in 
transit to the consignee or vendee, and before 
they arrive into his actual possession, or the 
destination he has appointed for them, on his 
becoming bankrupt and insolvent. Branan 
v. Atlanta & W. P. R. Co., 33 S. B. 836, 108 
Ga. 70, 75 Am. St. Rep. 26. See, also, King- 
man & Co. v. Denison, 84 Mich. 608, 611, 48 
N. W. 26, 11 L. R. A. 347, 22 Am. St. Rep 
711. 


The right of stoppage in transitu is noth 
ing more than an extension of a right of liew 
which by the common law the vendor has 
on the goods for the price, originally allowed 
in equity, and subsequently adopted as a 
rule of law. By a bargain and sale without 
delivery the property vests in the vendee; 
but where, by the terms of sale, the price is 
to be paid on delivery, the vendor has a right 
to retain the goods until payment is made, 
and this right is strictly a lien, a right to de- 
tain and hold the goods of another as credit 
for the payment of some debt or the perform - 
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ance of some duty. But where the vendor 
and vendee are at some distance from each 
other, and the goods are on their way from 
the vendor to the vendee, or to the place by 
him appointed for their delivery, if the ven- 
dee becomes insolvent, and the vendor can 
repossess himself of the goods before they 
have reached the hands of the vendee or the 
place of destination, he has a right so to do, 
and thereby regain his lien. This, however, 
does not rescind the contract, but only re- 
Atores the vendor’s lien, and it can only take 
place when the property has vested in the 
vendee. Rowley v. Bigelow, 29 Mass. (12 
Pick.) 307, 313, 23 Am. Dec. 607. 


“Stoppage in transitu” is the right which 
arises to an unpaid vendor to resume the pos- 
session, with which he has parted, of goods 
sold upon credit, before they come into the 
possession of a buyer who has become insol- 
vent, bankrupt, or pecuniarily embarrassed. 
It is nothing more than the extension of the 
right of lien which by common law the ven- 
dor has upon goods for the price, originally 
allowed in equity, and subsequently adopted 
as a rule of law. The essential ground of the 
right of lien is possession; that of stoppage 
in transitu is nondelivery. Inslee v. Land, 
57 N. H. 454, 457. 


The right of stoppage in transitu is mere- 
ly an extension of the lien for the price 
which the vendor has after contract of sale 
and before delivery of goods sold on credit. 
The term Itself implies that the goods are 
in transit, and that they have not come in- 
to the possession of the vendee. It permits 
the vendor to resume possession before the 
goods sold have come into the vendee's pos- 
session, if the latter has become insolvent. 
Whether they are in the possession of a car- 
rier while in transit, or in the possession of 
a middleman, is immaterial. 2 Kent, Comm. 
702. The right also exists when they are 
sent by private conveyance, as well as by a 
common carrier. Logs being driven down a 
river are subject to the right of stoppage he- 
fore actual delivery to the vendee. Johnson 
v. Eveleth, 45 Atl. 35, 37, 93 Me. 806, 48 L. 
R. A. 50. 


“Stoppage in transitu” is the act by 
which an unpaid vendor of goods stops their 
progress and assumes possession while they 
are in transit to the purchaser. The right to 
arrest the goods so sold while in the hands 
of the carrier, when the sale was on credit 
and the purchaser has become insolvent, is 
conferred by law, independently of any con- 
tract between the parties. The right is pe 
culiar in {ts character, and bears no analogy 
to the power to trent as void a transaction 
invalid on the ground of fraud. The right 
exists where the sale was in all respects val- 
id, and where there was no condition attach- 
od to the delivery to the carrier, and where the 
title and right of possession are transferred 
to the purchaser on the execution of the in- 
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strument of sale. 
325, 331. 


The right of stoppage in transitu is an 
equitable extension, recognized by the courts 
of common law, of the seller’s lien for the 
price of goods of which the buyer has ac- 
quired the property, but not the possession. 
The right is paramount to any lien created 
by usage or agreement between the carrier 
and consignee for a general balance of ac 
counts. Potts v. New York & N. BÐ. R. Co., 
131 Mass. 455, 457, 41 Am. Rep. 247. 


The right of stoppage in transitu is but 
an equitable extension or enlargement of 
the vendor’s lien, and is not an independent 
or distinct right. McElwee v. Metropolitan 
Lumber Co., 69 Fed. 302, 307, 16 C. C. A. 232. 


It is not necessary for the person stop- 
ping goods in transitu to show that the con- 
signee failed after the contract. It is suffi- 
cient if his failure becomes known after 
the sale. Reynolds v. Boston & M. R. Co., 
43 N. H. 580, 588. 


If goods be sold and shipped on account 
and at the risk of the vendee, the bill of 
lading making the goods deliverable to him, 
on being assigned to him, transfers the legal 
title in the goods, to the perfection of which 
nothing is wanted but actual possession; but, 
until this be obtained, the vendor retains the 
equitable right to countermand the delivery 
of the goods, if the consideration has not 
been paid or the consignee has in the mean- 
time failed. Ryberg v. Snell (U. S.) 21 Fed. 
Cas. 117. 


The seller of goods, on discovering that 
the buyer is insolvent, may stop the goods in 
transit, before the buyer acquires possession, 
and retake them as his own. Three things 
must concur in order to confer the right of 
stoppage in transitu: (1) The buyer must be 
insolvent; (2) the goods must be unpaid for; 
(3) the goods must not have reached the pos- 
session of the buyer or his authorized agent. 
Walsh v. Blakely, 9 Pac. 809, 812, 6 Mont. 
194. 


Dows v. Perrin, 16 N. T. 


Where there has been a constructive de- 
livery, by putting property into the hands of 
a third person, to be delivered to the ven- 
dee, the vendor has the right of stoppage in 
transitu. Newhall v. Vangas, 15 Me. (3 Shep.) 
314,-819, 33 Am. Dec. 617. 


“Stoppage in transitu” is the exercise of 
a qualitied right over the property of anoth- 
er, and exists only where the party entitled 
to exercise it has possession of the property. 
It is founded on equitable principles. Slater 
v. Gaillard (S. C.) T Treadw. Const. 248, 271. 


Whatsoever doubt there may have been 
in former times as to the effect of stoppage in 
transitu, we think it is settled by the great 
weight of authority, English and American, 
that the true nature and effect of this remedy 


STOPPAGE IN TRANSITU 


ef the vendor is simply to secure the goods to 
bis possession, so as to enable him to exercise 
his rights as an unpaid vendor, not to rescind 
the sale. Such certainly is the law in this 
state. Allyn v. Willis, 65 Tex. 65, 73, 74. 


When the right of stoppage in transitu 
is properly exercised, the effect is to restore 
the vendor to precisely the same position as 
if the goods had never left his possession. 
Diem v. Koblitz, 29 N. E. 1124, 1126, 49 Ohio 
St. 41, 34 Am. St. Rep. 531. 


So long as the vendor bas the actual 
possesslon of the goods, or as long as they 
are in the custody of his agents and while 
they are in transit from him to the vendee, 
he has a right to refuse or countermand the 
final delivery, if the vendee be in failing cir- 
cumstances. McElwee v. Metropolitan Lum- 
ber Co., 69 Fed. 302, 307, 16 C. C. A. 232 (cit- 
ing White v. Welsh, 38 Pa. [2 Wright] 420). 


Exercise of right. 


Where it is sought to stop goods in tran- 
situ, notice to the carrier not to deliver the 
goods is sufficient, and a demand of deliv- 
ery is not essential. Reynolds v. Boston & 
M. R. Co., 43 N. H. 580, 588. 


What amounts to a stoppage in transitu 
in a particular case may be a question of 
difficulty; but it was very early held that 
where the consignee, being a purchaser of 
goods on credit, finds that he shall not be 
able to pay for them, and gives notice there- 
ef to the vendor, and leaves the goods in pos- 
session of any person, when they arrive, for 
the use of the vendor, and the vendor, on 
such notice, expressly or tacitly assents to it, 
it is a good stoppage in transitu, although 
the bankruptcy of the consignee intervene, 
and the goods rest in the consignor. Atkin v. 
Barwick, 1 Strange, 165. This was approved 
and confirmed in the case of Salte v. Field, 5 
Term R. 211. The same principle was adopt- 
ed in this commonwealth, in Lane v. Jackson, 
5 Mass. 157, though the facts led to a dif- 
ferent result. Grout v. Hill, 70 Mass. (4 
Gray) 361, 367. 


Where goods purchased by an insolvent 
were attached vy one of his creditors and 
sold, and proceeds thereof paid into court, 
the filing by the vendors of such goods of a 
claim in the attachment case to the proceeds 
of the goods was held a suflicient exercise of 
the right of stoppage in transitu. “It is not 
required,” said the court, quoting from 2 
Kent, Comm. pp. 540, 542, 543, that the ven- 
dor should obtain actual possession of the 
goods before they come into the hands of 
the vendee, nor is there any specific formal 
request for the stoppage of goods in transitu, 
though it is well settled that the bankruptcy 
of the buyer is not of itself tantamount to 
the stoppage in transitu. Before the deliv- 
ery of the goods by the carrier, the notice to 
him to stop the goods, or an assertion of the 
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vendor’s right by an entry of the goods at 
the custom house, or a claim to endeavor to 
get possession, is equivalent to an actual 
stoppage of the goods.” O’Brien v. Norris, 
16 Md. 122, 130, 77 Am. Dec. 284. 


Termination of right. 


The right of stoppage in transitu termi- 
nates only with an actual delivery, unless 
the carrier consents to hold the goods for the 
consignee or wrongfully refuses to deliver 
them. Reynolds v. Boston & M. R. Co., 43 
N. H. 580, 588. 


A vendor has the right of stoppage in 
transitu at any time before the actual or 
constructive delivery to the possession of the 
vendee, and the fact that the goods are sold 
on time does not affect it. Storage in a ware- 
house by an agent of the consignee termi- 
nates the right. Clapp Bros. & Co. v. Peck, 
7 N. W. 587, 588, 55 Iowa, 270. 


There can be no stoppage in transitu 
where the goods have been delivered to the 
vendee. Newhall v. Vangas, 15 Me. (8 Shep.) 
314, 319, 33 Am. Dec. 617. 


The nature and effect of the right to 
stoppage in transitu is simply to restore the 
goods to the possession of the vendor, so as 
to enable him to exercise his rights as an 
unpaid vendor, and not to rescind the sale. 
To enforce his rights the vendor is entitled 
to retake the possession of the property and 
hold it until the expiration of the credit, so 
as to be able to deliver it upon the payment 
of the price. When goods sold have left the 
bands of the carrier, reached their destina- 
tion, and the purchaser has disposed of them 
to one who gives a bond for the payment of 
the customs duties and deposits them in his 
own name in a bonded warehouse, the sell- 
er’s power to exercise the right of stoppage 
in transitu is gone. Sheppard v. Newhall, 
54 Fed. 306, 309, 4 C. C. A. 352. 


The right of stoppage in transitu of 
goods sold on credit, when the consignee is 
insolvent, exists against such consignee and 
all purchasers from him until there has been 
an actual delivery of the goods to the con- 
signee, or to the purchaser under his order, 
and until such delivery has been made and 
possession of the goods obtained the title of 
the bona fide purchaser from the consignee 
without notice can only be made good 
against the exercise of such right by the as- 
signment of the bill of lading. Branan v. 
Atlanta & W. P. R. Co., 88 S. E 836, 108 Ga. 
70, 75 Am. St. Rep. 26. 


The right of stoppage in transitu is cut 
off by the transfer of the bill of lading to a 
bona fide purchaser; but still, if the bill of 
lading be void for fraud, the holder can con- 
fer no better title than he had, and hence 
in such case of transfer he cannot shut off 
the right of stoppage in transitu. Dows v. 
Perrin, 16 N. Y. 325, 331. 


STOPPAGE IN TRANSITU 


“Stoppage in transitu,” as the term im- 
ports, can only take place while the goods 
are on their way. If they arrive at their 
ultimate destination, and come into the pos- 
session of the vendee, there is an end of the 
vendor’s right over them. Therefore the 
question in most of the cases on the subject 
has been whether the goods had or had not 
arrived at the termination of the journey. 
Tbe rule, it is said, to be collected from all 
cases, is that they are in transitu so long as 
they are in the hands of the carrier, whether 
he was or was not appointed by the con- 
signee, and so long as they remain in any 
place of deposit connected with tbeir trans- 
mission. Chandler v. Fulton, 10 Tex. 2, 12, 
60 Am. Dec. 188. 


Where goods are sold on credit at a for 
eign port, and shipped on board a vessel of 
the vendee, consigned to him, and to be de- 
livered to him at his port of residence, and 
the consignee becomes insolvent before pay- 
ment is made, the vendor has the right to 
stop the goods in their transit at any time 
before they shall come into actual possession 
of the vendee. This right to stop the goods 
in transitu is not devested by the purchase 
of the goods of others by the vendor on his 
own credit for the vendee, nor by the ven- 
dors taking bills of exchange drawn in his 
favor by the master of tbe vessel on the ven- 
dee, nor by charging a commission for doing 
the business; nor does the reception by the 
vendee of part payment take away the right. 
A claim made by the vendor on any person 
having charge of the goods before the transit 
ends is a sufficient exercise of the right of 
stoppage to revest the goods. Newhall v. 
Vargas, 18 Me. (1 Shep.) 93, 104, 29 Am. Dec. 
489. 


STORAGE. 


See “Cold Storage“: 
Storage.“ 


Goods Held on 


A deposit not gratuitous is called “stor- 
age.” Rev. St. Okl. 1903, § 2849; Rev. Codes 
N. D. 1899, § 4024; Civ. Code 8. D. 1903, § 
1876; Civ. Code Mont. 1895, § 2490; Walker 
v. Eikleberry, 54 Pac. 553, 554, 7 Okl. 599. 


Lumber sawed and piled on the premises 
of another preparatory to shipment does not 
occupy a “place of storage,” within the mean- 
ing of Michigan statutes excepting from the 
general rule of taxation, that personal prop- 
erty is regarded as belonging at the place of 
residence of the owner, those cases where 
the owner or person having control “hires or 
occupies a store, mill, or place for the sale 
of property, shop, office, mine, storage, manu- 
factory, or warehouse therein, for use in 
connection with such goods and chattels.” 
Monroe v. Greenhoe, 19 N. W. 569, 54 Mich. 
9; Osterhout v. Jones, 19 N. W. 964, 54 Mich. 
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Under Tax Law, 1882, providing that all 
goods and chattels situate in some township 
other than where the owner resides shall be 
assessed in the town where situate, and not 
elsewhere, if the owner or person having 
control thereof hires or occupies a store, mill. 
e è è storage, etc., for use in connection 
with such goods and chattels,” lumber piled 
to dry and season, on ground hired by the 
owner, to remain there until seasoned and 
ready for sale, was stored there, not only 
in the common, but in the legal, acceptation 
of the term. Hood v. Judkins, 28 N. W. 689, 
690, 61 Mich. 575. 


STORE. 


See “Brick Store”: “General Store”; “In 
Store”; “Meat Store“; Open Store“; 
“Secondhand Store.” 


“Store” is defined by Webster as any 
place where goods are sold, either by whole- 
sale or retail. Salomon v. Pioneer Co-operative 
Co., 21 Fla. 374, 885, 58 Am. Rep. 667; Mar- 
tin v. City of Portland, 17 Atl. 72, 73, 81 Me. 
293; Petty v. State, 22 S. W. 654, 655, 58 
Ark. 1; Sparrenberger v. State, 53 Ala. 481, 
483, 25 Am. Rep. 643. 


“Store” is defined by Worcester as a 
building or room in which goods of any kind 
are kept for sale, and especially for the sale 
of goods. Salomon v. Pioneer Co-operative 
Co., 21 Fla. 374, 385, 58 Am. Rep. 667. 


„Store“ is defined as a place where sup- 
plies, as provisions, ammunition, arms, cloth- 
ing, or goods of any kind are kept for future 
use or distribution; a storehouse; a ware- 
house; a magazine; a place where goods are 
kept for sale by either wholesale or retail; 
a shop, as a book store, a dry goods store. 
State v. Sprague, 50 8. W. 901, 903, 149 Mo. 
409. See, also, State v. Wilson, 47 N. H. 101. 
104. 


The word “store” as applied to a build- 
ing is intended to designate a place where 
traffic is carried on in goods, wares or mer- 
chandise. Boston Loan Co. v. City of Boston, 
187 Mass. 332, 835 (citing Hittinger v. In- 
habitants of Westford, 135 Mass. 258). 


The word “store” means a place where 
goods are sold, whether in a house or not, as 
used in Code 1880, § 585, levying a privilege 
tax on each store. Folkes v. State, 63 Miss. 
81, 83. 


The word “store,” if used in connection 
with a description or designation of buildings 
on a street, might, and frequently would, be 
construed to mean the house in which goods 
were kept for sale, or a house erected for 
that purpose. Burress v. Balir, 61 Mo. 188, 
140. 


The word “store,” as used in McClel 
Dig. p. 733, § 10, providing that an action on 
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an open account for goods sold and deliver- 
ed and an action for any article charged in 
the store account shall be barred in four 
years, cannot be construed to mean merely 
a retail store. Salomon v. Pioneer Co-opera- 
tive Co., 21 Fla. 874, 385, 58 Am. Rep. 667. 


The word “store” in 2 Hill's Code, p. 
662, § 46, which defines burglary as an un- 
lawful entry, with intent to commit a felony, 
of an office, shop, store, warehouse, malt- 
house, stillhouse, mlll, factory, bank, church, 
schoolhouse, railroad car, barn, stable, ship, 
steamboat, and watercraft, or any building 
in which goods, merchandise, or valuable 
things are kept for use, sale, or deposit, 
means any store, without regard to whether 
any valuable things are kept therein or not, 
as the latter clause of the statute only refers 
to buildings not specifically designated. State 
v. Sufferin, 32 Pac. 1021, 6 Wash. 107. 


A “store” will be considered a parcel of 
a mansion house if it is in a part of the 
house, or under the same roof, or if any of 
the family sleep in it. State v. Ginns (S. G.) 
1 Nott & Med. 583, 585. 


Adjoining building. 

The board of supervisors ordered that 
an election in a certain precinct should be 
held in T.’s “store.” The election was held In 
a building adjoining the store, and used in 
connection with it in the business, and it 
was contended that the election was not held 
in the place specified in the notice; but the 
court held that such building was included 
as a part of the place of the trading prem- 
ises, and that it was apparent that no one 
who went to the store for the purpose of vot- 
ing could possibly be deceived as to the place 
of voting. Hayes v. Kirkwood, 69 Pac. 80, 
31, 136 Cal. 396. 


Bakery. 


The word “store” is commonly used in 
this country as the equivalent of the Eng- 
lish word “shop,” which is very generally 
applied to what we call a “bakery,” as it is 
to any room or building where any kind of 
article of traffic is sold. The American word 
“store” applies to the building; the name 
more strictly belonging to the collection of 
wares within it. The English “shop” is the 
building itself, as distinguished from a place 
of sale, which is open like a “stall.” Rich. 
Dict. “Shop.” A “restaurant” has no more 
defined meaning, and is used indiscriminate- 
ly for all places where refreshments can be 
had, from the mere eating house or cook 
shop to the more common shops or stores, 
where the chief business is vending articles 
of consumption and confectionery, and the 
furnishing of eatables to be consumed on the 
premises is subordinate. Where the prem- 
ises insured are described as used for a resi- 
dence and stores, the fact that a bakery and 
a restaurant were located in the building will 
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not render the policy void. Richards v. 
Washington Fire & Marine Ins. Co., 27 N. 
W. 586, 587, 60 Mich. 420. 


Banking house. 

A banking house is a “store, shop, or 
warehouse,” within Rev. St. tit. 4, c. 4, § 39, 
making it a crime to break and enter in the 
night season the “store, shop, or warehouse” 
of another, wherein any goods, wares, or 
merchandise are deposited, with intent to 
commit theft. Wilson v. State, 24 Conn. 57, 
70. 


As building. 


“Store,” as used in Gen. St. e. 11, $ 12, 
providing that all goods, wares, and mer 
chandise and other stock in trade shall be 
taxed in those places where the owners 
hire or occupy manufactories, stores, shops, 
or wharves, as applied to a building, is in- 
tended to designate a place where trafiic is 
carried on in goods, wares, or merchandise. 
It includes any building or room used for 
carrying on any trade or business adapted to 
be carried on in a building or room and em- 
ploying a stock in trade. Boston Loan Co. v. 
City of Boston, 187 Mass. 332, 333. 


The word “store” has a settled, known 
Meaning, and is not used otherwise than as 
and for the name of a building. Common- 
wealth v. McMonagle, 1 Mass. 517. 


The use of the word “store” in an indict- 
ment charging breaking into a store is not 
sufficient to show the breaking and entering 
of a building, in violation of a statute making 
the breaking of certain designated buildings 
and other buildings criminal, but which does 
not include stores among the buildings spe- 
cifically enumerated. Commonwealth v. Mc- 
Monagle, 1 Mass. 517. 


Butcher shop. 

A butcher shop is a “store,” within 
Mansf. Dig. § 1887, as amended by Act 
March 7, 1885, forbidding any person to keep 
open a store on Sunday. Petty v. State, 22 
S. W. 654, 655, 58 Ark. 1. 


As dwelling house. 
See “Dwelling—Dwelling House.” 


Factory distinguished. 
See “Factory.” 


Inclosed park. 


“Store,” as used in Gen. St. tit. 52, § 4, 
prohibiting the keeping open on Sunday of 
any shop, house, store, etc., in which intoxi- 
cating liquors are sold, does not include an 
inclosed park in which such liquors are sold. 
State v. Barr, 39 Conn. 40, 44. 


Junk shop. 


“Store,” means generally a place where 
goods are kept and deposited, especially in 
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large quantities; a warehouse; also a place 
where goods are kept for sale in large or 
small quantities. It is a generic term, em- 
bracing any species of store dealing in any 
variety of property; so that, under a stat- 
ute providing for a privilege tax on each 
store, a junk shop, the stock in trade of 
which consists of old chain, rope, iron, cop- 
per, parts of machinery, and other refuse, is 
taxable. Pitts v. City of Vicksburg, 16 
South. 418, 419, 72 Miss. 181. 


Land included. 


A conveyance of a “store” held to con- 
vey the land on which the store stood. Pott- 
kamp v. Buss (Cal.) 31 Pac. 1121, 1122. 


A lease of a “store,” together with the 
dwellings overbead, is a lease of the land on 
which it stands. Lanpher v. Glenn, 33 N. 
W. 10, 11, 37 Minn. 4. 


A lease of a “store” includes the land 
under it and to the middle of a private way 
in the rear, the fee of which is in the lessor. 
Hooper v. Farnsworth, 128 Mass. 487, 488. 


The word “stores,” as used in a will 
whereby the testator devised property de- 
scribed as “the two stores recently erected 
by me on the northerly side of Michigan 
Grand avenue, in the city of Detroit,” in- 
cludes the land appurtenant to the stores. 
Toms v. Williams, 41 Mich. 552, 559, 2 N. 
W. 814. 


Outer walls. 


The term “store,” in a lease thereof, is 
not limited to the mere interior of the store 
building, but includes the outer walls as well. 
Riddle v. Littlefield, 53 N. H. 503, 508, 16 
Am. Rep. 388. 


Plantation store. 


„Store,“ as used in a statute levying a 
privilege tax upon the keepers of stores, in- 
eludes a plantation store kept by the planter 
to furnish his tenants with necessary sup- 
plies, as required by bis contracts with them; 
the goods being sold at the usual credit 
prices for a protit, and a staff of clerks be- 
ing employed. Alcorn v. State, 15 South. 37, 
71 Miss. 464. 


A planter, keeping merchandise in con- 
siderable quantities and varieties at her res- 
idence for sale at retail for a profit, though 
to her tenants only, conducts a “store” with- 
in Code, § 3390, and is Hable to a privilege 
tax. Craig v. Pattison, 74 Miss. 881, 884, 21 
South. 756. 


As public house. 
See “Public House.“ 


Room occupied as office. 
The term “store,” within the statute de- 
fining burglary in the third degree as breaking 
and entering any store, etc., in which any 
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goods, merchandise, or valuable thing shall 
be kept for sale, use, or deposit, does not 
include a room occupied as a mere business 
office of a board of underwriters, in which 
is kept only furniture and articles for their 
business, and no articles of any kind for 
sale. People v. Marks, 4 Parker, Cr. R. 153, 
157. 


Saloon. 


A “store” is a place in which merchan- 
dise is kept for sale, and includes a saloon 
for sale of oysters and beer. Commonwealth 
v. Whalen, 131 Mass. 419, 421. 


Shop synonymous. 


The word “store” ordinarily refers to a 
place where goods and merchandise are 
bought and sold, whether by wholesale or 
retail. It is of larger import than shop,“ 
since it also means a place of deposit, a store 
house. Sparrenberger v. State, 63 Ala. 481, 
483, 25 Am. Rep. 643. 


We usually understand by the word 
“store” a place where goods are exhibited 
for sale. The words “store” and “shop” are 
not synonymous. State v. Canney, 19 N. H. 
135, 137. i 


The terms “store” and “shop” are inter- 
changeable, and hence, where an indictment, 
under a statute punishing the offense of en- 
tering a shop with intent to steal, uses the 
word “store,” instead of shop,“ the variance 
is immaterial. State v. Moore, 38 La. Ann. 
66, 68. 


An indictment for “breaking and enter- 
ing a store” justified a conviction under a 
statute against “breaking and entering a 
shop”; for the word “store’’ means the same 
thing as the word “shop.” State v. Smith, 5 
La. Ann. 340, 341. 


A “store” kept for the sale of goods is 
to all intents a shop, the very definition of 
which is “a place where anything is sold” 
(Johnson). As used in St. 1846, § 2, prohib- 
iting any person or persons, except taver- 
ers, from keeping any store, shop, or other 
place for the purpose of selling liquors, etc., 
is equivalent to the word “shop” as there- 
in used; and therefore an allegation, in an 
indictment under such statute, that the de- 
fendant kept a certain store or shop, etc., 
though in the alternative form, is substan- 
tially an allegation, not that the accused kept 
one or another of two different places, but 
that he kept one place called a store or 
shop.” Barth v. State, 18 Conn. 432, 440. 


A “store” is a place where goods are de- 
posited, and in this country shops for the 
sale of goods are frequently called ‘‘stores.” 
Commonwealth v. Annis, 81 Mass. (15 Gray) 
197, 199. 


Rap. & L. Law Dict. deflnes store“ as 
synonymous with “shop.” Petty v. State, 22 
S. W. 604, 655, 58 Ark. 1. 
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The word “store” is commonly used in] kept under a merchant’s license, where meat 
this country as the equivalent of the Eng- is sold at retail, though it is sold for only a 
lish word “shop,” which is very generally | small part of the year, and though the busi- 
applied to what we call a “bakery,” as it is ness is limited to a particular class of meats 
to any room or building where any kind of purchased from farmers, such as back bones, 
articles of traffic is sold. The American | spare ribs, and sausages. Eastman v. Jack- 
word “store” applies to a building; the name son, 78 Tenn. (10 Lea) 162, 163. 
more strictly belonging to a collection of 
wares within it. The English “shop” is the FURNITURE 
building itself, as distinguished from a place N Pi i 


of sale, which is open, like a stall. Richards See “Furniture of Store.” 
v. Washington Fire & Marine Ins. Co., 27 
N. W. 586, 588, 60 Mich. 420. STORED—STORING. 


The words “stored therein,” as used in 
STORE ACCOUNT. a fire insurance policy insuring agricultural 

The words “store account,” as used in implements usually kept in a retail stock and 
the statute limiting an action for any article | “stored therein,” means kept therein. Fuller 
charged in a store account to four years, ap- v. Phoenix Ins. Co., 16 N. W. 273, 275, 61 
ply as well to wholesale as to retail store Iowa, 350. 


accounts, and cover the case of all store- A statute making it larceny to felonious- 
keepers selling goods and keeping accounts ly take any goods from any “place where the 
against purchasers, and relying on their books | same may be stored” means “any place 
of account as evidence, and is not controlled | where the same has been placed or located.” 
by the mere locality of the store and use to Moseley v. State, 74 Ga. 404. 

be made of the goods purchased. Salomon 
v. Pioneer Co-operative Co., 21 Fla. 374, 384, 
58 Am. Rep. 667. 


“Storing gunpowder,” as used in an in- 
surance policy providing that, if the building 
insured was used for the purpose of storing 
gunpowder, the contract would be suspeuded 
for the time, means a keeping within the 
building, and does not include the placing 
of gunpowder with a lighted match in the 
building by an incendiary for an express pur- 
pose of producing an explosion. City Fire 
Ins. Co. v. Corlies (N. Y.) 21 Wend. 867, 369, 
34 Am. Dec. 258. 


The term “storing” of contraband liq- 
uors, as used in the dispensary law, involves 
the idea of continuity or habit; the word 
meaning the laying away for future use. It 
involves more than mere possession. Eas- 
ley Town Council v. Pegg, 41 S. Ð. 18, 19, 
63 8. C. 98. 


STORE FIXTURES. 


Within a fire policy containing clauses 
excepting from the insurance “store fixtures” 
and “store and other fixtures,” the words 
“store fixtures” mean store fittings or fixed 
furniture, which are peculiarly adapted to 
make a room a store, rather than something 
else. Thurston v. Union Ins. Co. (U. 8.) 17 
Fed. 127, 128. 


The term “store fixture” is a term of 
trade, commonly used among traders and in- 
surers, and parol testimony is admissible to 
show what was understood by the parties to 
a written instrument in using tbis term. 
Whitmarsh v. Conway Fire Ins. Co., 82 
Mass. (16 Gray) 359, 362, 77 Am. Dec. 414.| Temporary presence for consumption. 


“Store fixtures,” within the meaning of “Storing,” as used in a policy prohibit- 
a fire policy providing that store fixtures are ing the storing of hazardous articles, such 
not covered by the policy, does not include | a8 spirituous liquors, etc., within the build- 
an awning attached to the front of the house. ing, means a keeping for safe custody, to be 
It is a fixture to the house as a house, and is delivered out in the same condition substan- 
in no sense a store fixture; that is, a fixture | tially as received. It means that the stor- 
attached to the store, tributary to its use as a ing for safe-keeping is the sole or principal 
store. The shelving and office were store Object of the deposit, and does not include 
fixtures, and were not insured. The awning à Merely Incidental keeping for the purpose 
was a fixture, but a part of the building, of consumption; and hence the keeping of 
and would have passed by a conveyance | Spirituous liquors in the building insured, 
of the property as a house, and would have for the purposes of consumption, or for sale 
descended to the heirs by inheritance. Com- by retail to boarders and others, where no 
mercial Fire Ins. Co. v. Allen, 1 South. 202, | larger quantities were kept than the business 
207, 80 Ala. 571. required, is not a storing within the meaning 
of the policy. Rafferty v. New Brunswick 
Fire Ins. Co., 18 N. J. Law (3 Har.) 480, 483, 
38 Am. Dec. 525. 


STORE FOR SALE OF MEAT. 


In Acts 1881, c. 149, § 4, imposing a privi- 
lege tax on butchers, including all offices and Temporary presence for sale. 
“stores for the sale of meat“ at retail, ete., “Storing,” as used in a condition in a fire 
the quoted phrase includes a family grocery, | policy prohibiting the storing of explosives, 
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means a deposit for preservation, and not a 
keeping for sale. Renshaw v. Missouri State 
Mut. Fire & Marine Ins. Co., 15 S. W. 945, 
947, 103 Mo. 595, 23 Am. St. Rep. 904. 


Keeping an article in a general retail 
store in such quantities as it is usually kept 
in such a store for retail purposes is not stor- 
ing such article, within the meaning of a 
policy stipulating that if the premises were 
used for the purpose of storing certain goods, 
except as agreed upon by the company, the 
policy should be void. Phenix Ins. Co. v. 
Taylor, 5 Minn. 492, 502 (Gil. 393, 396). 


The keeping of oil and spirituous liquors 
by a grocer in his store for the “purposes of 
ordinary retail” and “in quantities not un- 
usually large” is not a “storing” of them, 
within the meaning of that clause of the poli- 
cies of insurance against fire commonly used 
in the city of New York, which prohibits the 
appropriation of the building insured for the 
purpose of “storing therein any goods de- 
nominated hazardous or extrabazardous,” in 
the memorandum of special rates annexed to 
the policies. Langdon v. New York Equita- 
ble Ins. Co., 1 N. Y. Super. Ct. (1 Hall) 253; 
New York Equitable Ins. Co. v. Langdon (N. 
Y.) 6 Wend. 623, 628. 


Temporary presence for use. 


The word “store” is defined by Johnson 
and Webster to mean to stock against a fu- 
ture time.” In O’Niel v. Buffalo Fire Ins. 
Co., 8 N. Y. 122, 127, it is defined as the keep- 
ing of merchandise in safe custody, or where 
keeping is the principal object of the de- 
posit. Keeping naphtha in a pipe until re- 
quired for use at a gas tank, and not forcing 
a sufficient quantity into the tank, shutting 
off the supply, leaving the conduit pipe full 
of napbtha until a special quantity is re 
quired, is storing, within a statutory prohi- 
bition of the keeping or storing of naphtha. 
Lee v. Vacuum Oil Co., 7 N. T. Supp. 426, 
433, 54 Hun, 156. 


“Storing,” as used in an insurance policy 
prohibiting the storing of bazardous articles 
within the building insured, should not be 
construed to include the bringing into the 
building of paints, ofls, and turpentines for 
the purpose of painting the inside of the 
building, and kept there while the work was 
going on. O’Niel v. Buffalo Fire Ins. Co., 3 
N. Y. (8 Comst.) 122, 127. 


Where an insurance policy prohibited 
certain articles from being deposited, “stor- 
ed,“ or kept in the insured building, the mere 
temporary presence of the articles was not a 
violation of the terms of the policy; a keep- 
ing of such goods permanently and for pur- 
poses of sale or storage being contemplated. 
Phenix Ins. Co. v. Lawrence, 61 Ky. (4 
Metc.) 9, 11, 12, 81 Am. Dec. 521. 


The words “storing or keeping,” in a fire 
policy prohibiting the storing or keeping of 
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petroleum oil, were construed to refer only 
to the storing or keeping in a mercantile 
sense, in considerable quantities, with a view 
to commercial traffic, and not to prohibit the 
storing or keeping of ofl for use as medicine. 
Williams v. Fireman’s Fund Ins. Co., 54 N. 
T. 569, 572, 13 Am. Rep. 620. 


A policy of insurance contained a clause 
suspending the operation of the policy in case 
the premises insured should be appropriated, 
etc., for the purpose of “storing or keeping 
therein any of the articles denominated haz- 
ardous”; one of the buildings insured being 
occupied by a carding machine. Held, that 
allowing a small quantity of undressed flax, 
though a “hazardous article,” to remain tem- 
porarily in the basement of the carding ma- 
chine building, after the removal of the flax 
dressing machine from such basement a few 
days prior to the issuing of the policy, did 
not constitute a “storing or keeping.” within 
the meaning of those words as used in the 
policy. Hynds v. Schenectady County Mut. 
Ins. Co. (N. T.) 16 Barb, 119, 125; Id., 11 N. 
Y. (1 Kern.) 554, 561. 


STORES. 
See Sea Stores.“ 


The word “stores,” as used in 2 Rev. St. 
p. 493, § 1, providing for a lien on a vessel for 
provisions and stores furnished it, etc., em- 
braces wood furnished the boat to supply her 
furnaces. Crooke v. Slack (N. T.) 20 Wend. 
177. 


STOREHOUSE. 


A storehouse is a house for the storage 
of goods, and a person contracting to repair 
a storehouse ought to expect its use for such 
purpose. Hence damage to goods stored 
therein by reason of poor workmanship are 
not remote or speculative. Krebe Mfg. Co. 
v. Brown, 18 South. 659, 108 Ala. 508, 54 Am. 
St. Rep. 188. 


“Storehouse” is similar in meaning to 
the word “warehouse,” signifying an apart- 
ment or building for the temporary reception 
and storage of goods and merchandise: and 
it has been held that, within the statute 
against gaming at a storehouse for retailing 
spirituous liquors, a room in the second story 
of a two-story house, which was accessible 
only by a flight of steps leading up to it on 
the outside, and which was used by one of 
the proprietors of the house as a sleeping 
apartment, the lower room being used by the 
proprietors jointly for retailing liquor, was 
a storehouse. Andrews v. State, 26 South. 
522, 123 Ala. 42 (citing Johnson v. State, 19 
Ala. 527). 


“Storehouse,” as used in Rev. St. e. 34. 
$ 1, making the burning of a storehouse ar- 
son, probably was employed to mean a shop 


STOREHOUSE 


er building in which goods are offered for 
sale. State v. Sandy, 25 N. C. 570, 573. 


“Storehouse” means any house, not an 
office or a shop, or a room on a steam or 
other boat, in which goods, wares, and mer- 
chandise are usually deposited for safe-keep- 
ing. or for sale, Hunter v. Commonwealth 
(Ky.) 48 S. W. 1077 (citing and approving 
Ray v. Commonwealth, 75 Ky. [12 Bush] 
397). 


The word “storehouse” has been defined 
as a building for keeping grain or goods of 
any kind; a warehouse. A common use of 
it is to designate a building in which domestic 
supplies are kept at a place of residence. It 
is also applied to places of business, and is 
there vulgarly used as synonymous with 
“shop,” in one of its proper senses, meaning 
a building in which goods are offered openly 
for sale. State v. Sandy, 25 N. C. 570, 573. 


“Storehouse” is a house in which things 
are stored; a building for the storing of 
grains, food stuffs, or goods of any kind; a 
magazine; a repository; a warehouse. State 
v. Sandy, 25 N. C. 570; Ray v. Common- 
wealth, 75 Ky. (12 Bush) 397; Johnson v. 
State, 19 Ala. 527 (citing Webster, Worcester, 
and Century). It seems that the use to 
which the structure is put, and not the pur- 
pose for which it is erected, is decisive as to 
its character; so that, under Code, § 3789, 
punishing the crime of larceny from a store- 
house, it is not sufficient that the building in 
which the crime was committed was built for 
a storehouse, but it must at the time of the 
offense have been used for that purpose. 
Jefferson v. State, 14 South. 627, 100 Ala. 59. 


A “storehouse” is a house in which 
things are stored; a building for the storing 
of grain, food, or goods of any kind; a mag- 
azine; a repository; a warehouse. State v. 
Sprague, 50 8. W. 901, 903, 149 Mo. 409. 


The use of “storehouse” in a fire policy, 
in describing the insured building as a store- 
house, is descriptive only, and not a war- 
ranty or representation that nothing shall be 
done in it but keeping a store or storehouse. 
Franklin Fire Ins. Co. v. Brock, 57 Pa. (7 P. 
F. Smith) 74. 


The term “storehouse,” in the statute 
making it criminal to play cards at any house 
for retailing spirituous liquors, storehouse, 
tavern, etc., is not used as a generic term, 
but to indicate one of the species of houses in 
which gaming is prohibited. The term is 
sufficient in itself in an indictment to desig- 
nate the place of the commission of a crime, 
and it is not necessary to allege that the 
storehouse was a public place. Sheppard v. 
State, 1 Tex. App. 304, 306, 28 Am. Rep. 422. 


“Storehouse,” as used in an indictment 
for the breaking and entry of a building, is 
sufficient to identify the building as not be- 
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ing a dwelling house. Rimes v. State, 18 
South. 114, 86 Fla. 90. 


Under a statute naming the buildings 
that may be the subject of burglary, and 
using the words “shop,” “warehouse,” and 
“storehouse,” there can be no doubt,that a 
store building or storehouse is included, and 
is made the subject of burglary. McNutt v. 
State (Neb.) 94 N. W. 143. 


Back room of office. 


The term “storehouse,” in an act prohib- 
iting gambling in storehouses, etc., includes 
the back room of a physician’s office, in 
which he keeps his drugs and medicines. 
Redditt v. State, 17 Tex. 610, 612, 


As barn. 
See “Barn.” 


Cornecrib. 


“Storehouse” is a house in which things 
are stored; a building for the storing of 
grain, food stuffs, or goods of any kind. It 
is a wider term than “warehouse,” and in- 
cludes a storage for family, as well as for 
business, purposes, and is, as used in Cr. 
Code, § 48, broad enough to include a corn- 
crib used for storing corn of the owner. 
Metz v. State, 65 N. W. 190, 191, 46 Neb. 547. 


As dwelling house. 
See “Dwelling—Dwelling House.” 


Ginhouse. 


A storehouse is a building for keeping 
goods of any kind, especially provisions; a 
repository; a warehouse. Thus an indict- 
ment for breaking and entering a storehouse 
is not sustained by proof of breaking and en- 
tering a ginhouse, even though articles of dif- 
ferent kind were sometimes stored in it, es- 
pecially as the building generally known as 
the storehouse was at some distance. Givens 
v. State, 23 So. 850, 851, 40 Fla. 200. 


Land included. 


A conveyance describing the property as 
“a storehouse,” without the outhouse and of- 
fice adjoining, held to include the lot on 
which the houses were situated. Wise v. 
Wheeler, 28 N. C. 196 (cited in Indianapolis, 
D. & W. R. Co. v. First Nat. Bank, 33 N. E. 
679, 134 Ind. 127). 


Livery stable. 


A livery stable, in which bridles, buggies, 
and farming linplements are kept, is a “store- 
house” or “warehouse,” within the meaning 
of the statute relating to burglary. Webb v. 
Commonwealth (Ky.) 85 8. W. 1038, 1039. 


Meat house 


“Storehouse,” as used in Code 1887, $$ 
8705, 3706 [1 Code Va. 1904, pp. 1981, 1982, $$ 
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3705, 3706], forbidding the entering of a 
“storehouse” with intent to commit larceny, 
includes a meat house, wherein meat is stored 
and kept. Benton v. Commonwealth, 21 8. 
E. 495, 498, 91 Va. 782. 


As a public house. 


A “storehouse” in the country for selling 
dry goods is a public house, within the mean- 
ing of Code, § 3243, prohibiting gambling at 
a public house; and if the house consists of 
two rooms, the one in front being used as the 
dry goods store, and the other being a shed 
attached to it, and connecting with the store 
room by a door, both rooms being under the 
control of the same person, it is prima facie 
an entirety. Huffman v. State, 29 Ala. 40, 
42; Brown v. State, 27 Ala. 47, 50. 


A “storehouse” at which goods are vend- 
ed is a public place, so long as it is kept open 
for that purpose, within the meaning of 1 
Rev. Code, p. 563, c. 147, prohibiting the un- 
lawful playing of cards at a public place; 
but when the business of the day is ended, 
the storehouse bona fide shut up, and the 
doors closed, it ceases prima facie to be a 
public place, and in the absence of other 
proof is to be regarded, not as a public, but 
a private, place. When reopened, it again 
becomes a public place in point of fact and 
legal contemplation. Still it may be shown 
that, even when the doors are closed and all 
sales have ceased, the business of the day be- 
ing ended, it was in fact a public place. 
Windsor v. Commonwealth, 4 Leigh, 680, 681. 


Saloon. 


“Storehouse,” as used in a statute defin- 
ing the crime of burglary as the breaking and 
entering in the nighttime of certain specified 
buildings, among which was designated a 
“storehouse,” does not include saloon build- 
ings. Harlan v. State, 33 N. E. 1102, 134 
Ind. 339. 


Shop synonymous. 
See “Shop.” 


Storeroom. 


A small room, forming part of a cellar, 
in which a few jugs of wine are kept for 
family consumption, is not a “storehouse,” 
within the meaning of Ky. St. § 1164, provid- 
ing a penalty for breaking a storehouse with 
intent to steal. Mason v. Commonwealth, 41 
S. W. 305, 101 Ky. 397. 


A storeroom is not necessarily either a 
storehouse or warehouse; so that an indict- 
ment charging that the prisoner broke into a 
storeroom is insufficient, under 74 Ohio Laws, 
p. 248, § 5, making it an offense to break into 
a storehouse. Hagar v. State, 35 Ohio St. 
268, 270. 


A room occupied as a news depot, in 
which papers, pamphlets, and the like are 
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kept for sale, communicating by a doorway 
with another room used as an outer hall or 
entrance to the building, is a “storehouse,’’ 
within the meaning of the burglary act. 
Bauer v. State, 25 Ohio St. 70, TL 


Warehouse. 


“Storehouse” includes a warehouse where 
goods are stored for the purpose of being 
sold, either in the warehouse itself or in a 
building near by in which trade is conducted: 
and there was no variance where the indict- 
ment charged larceny from a storehouse and 
the evidence showed it was from such a 
“warehouse.” Martin v. State, 20 S. E. 271, 
272, 95 Ga. 478. 


A storehouse is a house in which things 
are stored; a building for the storing of 
grain, food stuffs, or goods of any kind; a 
magazine; a repository; a warehouse; a 
store. Where an indictment charges one 
with committing a burglary and larceny in a 
storehouse, and the evidence shows that it 
was a warehouse, there is no variance; the 
two terms being synonymous. State v. 
Sprague, 50 S. W. 901, 903, 149 Mo. 409. 


STOREKEEPER. 


A “storekeeper,” according to Webster, 
is a man who has care of a store; and ac 
cording to Worcester he is one who takes 
care of a store. Salomon v. Pioneer Co-op. 
Co., 21 Fla. 374, 384, 58 Am. Rep. 667. 


The term “storekeeper” is indefinite. It 
may mean a wholesale merchant, or a petty 
dealer in toys and candies. It may imply 
a principal, or an agent or servant, or may 
be applied to one notoriously without capi- 
tal, and who lives by his wits, rather than 
by legitimate trade. In short, disconnected 
from all else, it can never indicate that 
the person who bears the designation is one 
who can safely be trusted with a loan. Yet 
one fraudulently representing himself as 
a storekceper may be a false pretender, 
within the meaning of the statute punishing 
the obtaining of goods under false pre- 
tenses. Higler v. People, 6 N. W. 664, 665, 
44 Mich. 299, 38 Am. Rep. 267, 


STORM. 


A storm is wind blowing at the rate of 
60 to 80 miles an hour. The Snap (U. S.) 
24 Fed. 292, 293. 


“Storm,” as used in a policy insuring 
property against loss by fire or storm, has 
no legal sense or signification, and refers to 
the action of the elements. It is connected 
indissolubly with the idea of violent force, 
vehement action, or turbulent commotion and 
disturbance. Richardson defines the verb 
“to storm” as “to throw into commotion or 
tumult; to rave or rage; to move with vio- 
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lence, rage, or fury; to be or cause to be 
tempestuous.” Johnson defines the noun 
“storm” as “a tempest; a commotion of the 
elements”—and the verb “to attack by open 
force; to rage.” Walker says “storm” means 
“a tempest.” Webster defines “storm” as 
“a violent wind; a tempest.” “Tempest” is 
defined by Webster as “an extensive current 
of wind rushing with great velocity and vio- 
lence; a storm of extreme violence.” It 
means some preternatural action of the ele- 
ments. A rain, a warm sound wind, and the 
water and ice freshet caused thereby, hav- 
ing nothing abnormal in their operation, or 
anything different from an ordinary ele- 
mental action, do not constitute a storm. 
Every rising of the water in the river is not 
necessarily a storm, or even a result of one. 
In the popular mind, storm“ is associated 
with the idea of unusual force, vehemence, 
violence, or disturbed action. Stover v. In- 
surance Co. Pa.) 3 Phila. 38, 89. 


STORM TIDE LINE. 


“Storm tide line,” as used in a deed 
making the boundary to the seaward the 
storm tide line, cannot be taken as an abso- 
lute fixed boundary, but must be treated as 
relative, and as having relation to the con- 
dition of things as they are from time to 
time. Camden & A. Land Co. v. Lippin- 
cott, 45 N. J. Law (16 Vroom) 405, 415. 


STORY. 


“Story” is in its etymology akin to his- 
tory,” and is often defined as a statement, 
anything told, a falsehood, a lie, or a fib; 
but, when used in the statement of counsel 
as characterizing the account of the shoot- 
ing given by prisoner, the implication that 
“story” was used in the sense that the ac- 
count was false or fictitious will not be 
adopted, though counsel might have given 
an intonation implying a disbelief in the 
truth of the statement. Carleton v. State, 
61 N. W. 699, 708, 43 Neb. 373. 


Of building. 


A description of a basement of a build- 
ing as a “story” of a building is not inac- 
curate nor misleading. If the lower part of 
it was properly called a “basement,” it was, 
according to the definition of lexicographers 
and the common understanding of the word, 
a story of a building. Cleverly v. Moseley, 
19 N. E. 394, 395, 148 Mass. 280. 


STOVE WORKS. 


“Stove works,” as used in an indictment 
alleging that a person feloniously and bur- 
glariously broke and entered the stove works 
of a certain person with intent to steal, and 
did steal certain property, is not equivalent 
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to building, or a room or any part of a build- 
ing, as used in Pen. Code, § 498, making it 
an offense to break and enter a building or 
room, or any part of a building, with intent 
to commit a crime therein. The words 
“stove works” do not necessarily imply a 
place inclosed by a fence. Still less do they 
imply of necessity a building. These words 
are used to mean all the grounds used by 
a manufacturer for the manufacture of 
stoves. They include the buildings, and 
also the grounds about the buildings, whethb- 
er such grounds are fenced in or not. They 
are words of the most general meaning. 
People v. Haight, 7 N. X. Supp. 89, 54 
Hun, 8. 


STOWAWAY. 


A stowaway is one who conceals himself 
on board a vessel about to leave port in 
order to obtain a free passage. United 
States v. Sandrey (U. S.) 48 Fed. 550, 551. 


STRADDLE. 


The term “straddle,” as applied to a 
stock option or privilege, means the double 
privilege of a “put” or call.“ and secures 
to the holder the right to demand of the sell- 
er at a certain price within a certain time 
a certain number of shares of specified 
stock, or to require him to take at the same 
price within the same time the same shares 
of stock. The continuance of the option is 
fixed by the agreement. The value of a 
“straddle” depends upon the fluctuations of 
the stock selected. The wider the range of 
these fluctuations, whether up or down, the 
greater the amount which may be realized, 
and, of course, the longer the option con- 
tinues, the greater the chance of such fluc- 
tuation during the period. Harris v. Tum- 
bridge, 83 N. Y. 92, 95, 38 Am. Rep. 398. 


“A ‘straddle’ is said to be a double priv- 
flege; in other words, a put and a call com- 
bined. In this instance it is, in plain lan- 
guage, an option possessed by one party 
either to demand from the other, or to sell 
and deliver to him, within 30 days from 
May 15th, 100 shares of stock at the rate 
of $77.50 per share. An option has been 
pronounced valid in law when supported by 
a sufficient consideration. If the necessary 
and obvious meaning of the word ‘straddle’ 
is that the maker of it shall merely pay 
a difference, but not be bound to receive or 
deliver the stock, it is a gambling contract, 
and utterly illegal and void. If, however, 
such be not the unmistakable import, then 
whether or not it is a gambling contract will 
depend upon the actual intention of the par- 
ties. If they contemplated merely a payment 
of a difference, the straddle is illegal; but, 
if a delivery of stock, it is a valid contract. 
I cannot say; for I do not believe, that a 
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straddle always means, or that the partles [of the sea, or an arm of the sea, comprises 


to it always intend, that a difference only 
need be paid.” Story v. Salomon (N. X.) 6 
Daly, 531, 538, 539. 


STRAIGHT. 


Act Dec. 3, 1720, which divided the 
town of Watertown into two precincts by 


line was a straight line, is not to be con- 
strued as requiring an absolutely straight 
line, but one which is practically straight, or 
as straight as could be run under the cir- 
cumstances. Chenery v. Inhabitants of Wal- 
tham, 62 Mass. (8 Cush.) 327, 333. 


STRAIGHT CUT. 


The term “straight cut” designates that 
particular product of tobacco in which the 
plant has been so cut and treated at the 
time of cutting as to preserve the fibers long, 
even, straight, and parallel, when prepared | 
for sale or use. The term, when applied to 
cigarettes, implies that they are made of 
straight cut tobacco, and is a term descrip- 
tive of the ingredients and characteristics 
of the article, which cannot be the subject 
of a trade-mark. Ginter v. Kinney Tobac- 
co Co. (U. 8.) 12 Fed. 782. 


STRAIGHT WHISKIES. 


Straight whiskies are those produced 
directly from grain by process of distilla- 
tion, without the use of any liquid save wa- 
ter, and are marketable when matured by 
age. Block v. Lewis, & Ohio S. & C. P. Dec. 
370, 7 Ohio N. P. 543. 


STRAIT. 


A body of water having a connection 
with the ocean at each end, and running 
between a long extent of land on two sides 
of it, such as Long Island Sound. The 
Martha Anne (U. S.) 16 Fed. Cas. 868. 


STRAND. 


The word “strand” means the verge of 
the sea, or of any river. Respublica v. Le 
Caze (Pa.) 1 Yeates, 55, 59. 


“Strand” is synonymous with “shore,” 
and is that portion of the land lying between 
ordinary high and low water mark. Still- 
man v. Burfeind, 47 N. Y. Supp. 280, 281, 21 
App. Div. 13 (citing 8 Kent, Comm. 431; 
Town of East Hampton v. Kirk, 68 N. Y. 
459. 463; Id. [N. .] 6 Hun, 257; Champlain 
& St. L. R. Railway Co. v. Valentine IN. X.] 
19 Barb. 491; Storer v. Freeman, 6 Mass. 
435, 4 Am. Dec. 155). 


The word “strand,” when used in ref- 
erence to places anywhere in the vicinity 
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the territory lying between high and low 
water mark, over which the tide ebbs and 
flows. Doane v. Willcutt, 71 Mass. (5 Gray) 
28, 335, 66 Am. Dec. 369. 


Webster says that “strand” is the shore 
or beach of the sea or ocean, or of great 
lakes. Other lexicographers say that 
“strand” is the sea beach. Littlefield v. 
Littlefield, 28 Me. (15 Shep.) 180, 184. 


While in lexicons the word “strand” is 
defined to be the equivalent of “beach.” 
which is a space on the shore between ordi- 
nary high and low water mark, it is well 
known that a strand on the ocean shore 
does not always continue to maintain its lo 
cation within definite lines. High and low 
tide marks vary almost daily, and there is 
more or less erosion and increment on the 
shore. Where the word is used as a bound- 
ary in a deed, proof that the shore gained 
and lost by the action of the water au- 
thorized the admission of evidence of a prac- 
tical location of the boundary by the par- 
tles in interest. Bell v. Haves, 69 N. T. 
Supp. 898, 901, 60 App. Div. 382. 


STRANDED—STRANDING. 


See “Voluntary Stranding.” 
Stranding as peril of the set, see “Perils 
of the Sea.” 


The word “stranded” means run on 
ground. Respublica v. Le Caze (Pa.) 1 
Yeates, 55, 59. 


Where a policy of insurance was on 
goods warranted free from general average, 
unless the ship were stranded, and during 
the voyage the ship was forced to take 
shelter in a harbor, and in entering it struck 
on an anchor, and, being brought to her 
moorings, was found leaky and in danger of 
sinking, and on that account was hauled 
higher up the harbor, where she took the 
ground and remained fast for half an hour, 
she was “stranded,” within the meaning of 
the policy. Barrow v. Bell, 4 Barn. & C. 
736. 

The taking of the ground in a tide har- 
bor in the ordinary way upon the ebbing of 
the tide, by a vessel, is not a “stranding,” 
within the meaning of a policy of insurance 
making the insurance company liable for 
stranding, although in common language the 
vessel is on the strand. To constitute strand- 
ing, within such policy, the vessel must be 
on the strand under extraordinary circum- 
stances or from extraneous cause. Potter 
v. Suffolk Ins. Co. (U. 8.) 19 Fed. Cas. 1186, 
1189. 


The stranding of a ship, within the 
meaning of a marine policy insuring against 
stranding, etc., does not include the taking 
of the ground in tide harbor in the place 
where it is intended she should, resulting 
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in the bottom of the vessel striking against 
some hard substance, by which holes are 
made in the bottom of the vessel, resulting 
in damage to the cargo. Kingsford v. Mar- 
shall, 8 Bing. 458. 


“Stranding,” as used in a policy of ma- 
rine insurance on a vessel, providing that 
the insurers are not liable for any derange- 
ment, breakage of the machinery, or bursting 
of the boilers, unless occasioned by strand- 
ing, is understood to be the striking of a ves- 
sel upon a rock, bank, reef, or the like. 
Strong v. Sun Mut. Ins. Oo., 31 N. X. 103, 
106, 88 Am. Dec. 242. 


“Stranding,” in its ordinary as well as 
legal meaning, is running upon the shore. 
Lake v. Columbus Ins. Co., 13 Ohio, 48, 55, 
42 Am. Dec. 188. 


In speaking of the use of the word 
“stranded” in a marine policy, Mr. Justice 
Peckham of the United States Supreme 
Court says: “It is said that, if a ship 
touches and goes, she is not stranded (Me- 
Dougle v. Assurance, 4 Camp. 282); but, if 
-she touches and sticks, she is—that is, in 
places in which she, in the ordinary course 
of her navigation, is not suffered to touch. 
A distinction between what is regarded as 
a stranding and what is held not to be a 
stranding has been. in many cases, held to 
be a very narrow one.“ The London Assur- 
ance v. Companhia de Moagens do Barreiro, 
17 Sup. Ct. 785, 788, 167 U. S. 149, 42 L. 
Ed. 113. 


STRANGER. 


“Strangers,” as used in the Laws of 1742, 
dividing the town and providing that land 
should be taxed in the town where the 
owner lived, but that land purchased by 
a stranger should be taxed in the town 
where it was situated, applies to those who 
were not then landowners in their town, but 
who became such by subsequent purchase. 
Lamprey v. Batchelder, 40 N. H. 522, 528. 


The conclusive effect of judgments re- 
specting the same cause of action and be- 
tween the same parties rests upon the just 
and expedient axiom that it is for the in- 
terest of the community that a limit should 
be opposed to the continuance of litigation, 
and that the same cause of action should 
not be brought twice to a final determina- 
tion. Parties, in that connection, include 
all who are directly interested in the sub- 
ject-matter and who had a right to make 
defense, control the proceedings, examine 
and cross-examine witnesses, and appeal 
from the judgment. Persons not having 
those rights are regarded as “strangers” to 
the cause, but all who are directly inter- 
ested in the suit, and have knowledge of its 
pendency, and who refuse or neglect to ap- 
pear and avai) themselves of those rights, 
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are equally concluded by the proceedings. 
So, where a suit was brought for injuries 
caused by an obstruction placed in a high- 
way or in a sidewalk by the owner of the ad- 
joining lot, such lot owner, if be has notice 
of the suit and fails to defend therein, is 
bound by the result thereof, and cannot con- 
test the facts in an action brought against 
him by the city to recover the amount it 
may have been compelled to pay. Robbins 
v. Chicago, 71 U. S. (4 Wall.) 657, 672, 18 
L. Ed. 427. 


In its general legal signification the word 
“stranger” is opposed to the word “privy.” 
Under 1 Rev. St. p. 744. 5 3, providing that 
the attornment of a tenant to a stranger 
shall be absolutely vold, and shall not in 
any wise affect the possession of his landlord, 
unless it be made, first, with the consent 
of the landlord, etc., one who acquires real 
estate pursuant to a tax sale is a stranger 
to the former owner, and an attornment made 
to such tax deed grantee is void as against 
the rights of such former owner. O'Donnell 
v. McIntyre, 118 N. Y. 156, 165, 23 N. E. 455, 
456. 


As one not liable for the debt. 


In Arnold v. Green, 23 N. E. 1, 116 N. 
Y. 566, it is said that the terms stranger“ 
and “volunteer,” as used with reference to 
the subject of subrogation, mean one who 
in no event resulting from the existing state 
of affairs can become liable for the debt, 
and whose property is not charged for the 
payment thereof and cannot be sold therefor. 
The payment by one who is Hable to be com- 
pelled to make it or lose his property will 
not be regarded as made by a stranger. 
When the person paying has an interest to 
protect, he is not a stranger. Durante v. 
Eannaco, 72 N. Y. Supp. 1048, 1051, 65 App. 
Div. 435. 


In reference to the rule of subrogation, 
a “stranger” has been said to be, not neces- 
sarily one who has nothing to do with the 
transaction out of which the debt grew. 
Any one who is under no legal obligation or 
liability to pay the debt is a stranger, and, 
if he pays the debt, a mere volunteer. So 
that, where agents employed to invest mon- 
ey for a mortgagee, on failure of the mort- 
gagor to pay the interest, remitted the 
amount of the interest coupons without the 
knowledge of the mortgagor or mortgagee, 
they were mere volunteers. Bennett v. Chan- 
dler, 64 N. E. 1052, 1055, 199 III. 97. 


A “stranger,” within the meaning of the 
rule that a mere stranger cannot, by paying 
a debt for which another is bound, become 
subrogated to the creditor’s right in respect 
to a security, is not necessarily one who had 
nothing to do with the transaction out of 
which the debt grew. Any one, being under 
no legal obligation or Hability to pay the 
debt, is a stranger, and, if he pays the debt, 
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he is a mere volunteer. Mavity v. Stover 
(Neb.) 94 N. W. 834, 836 (citing Suppiger v. 
Garrels, 20 Ill. App. [20 Bradw.] 629). 


As one not a party. 


“Strangers” are third persons generally ; 
all persons in the world, except the parties. 
Balfour v. Burnett, 41 Pac. 1, 2, 28 Or. 72. 


Code, § 2536. provides that goods taken 
on attachment may be replevied by defend- 
ant, or, in his absence, by a stranger. Held, 
that the word “stranger” meant merely a 
person not a party to the suit. Kirk v. Mor- 
ris, 40 Ala. 225, 228. 


“Stranger,” as used in a rule that a deed 
can never be an escrow unless it is delivered 
to a stranger, to hold until the condition is 
performed, and then to be delivered to the 
grantee, is a person not a party to the deed. 
Tyler v. Cate, 45 Pac. 800, 802, 29 Or. 515 
(citing Gaston v. City of Portland, 16 Or. 253, 
19 Pac. 127). ; 


Strangers to a suit are those who are 
not directly interested in the subject-matter 
in issue, and who have not a right to make 
a defense, control the proceedings, or appeal 
from the judgment. United States v. Hen- 
derlong (U. S.) 102 Fed. 2, 4. 


STRATAGEM. 


Stratagem implies artifice, trickery, and 
deception. Fortune v. Watkins, 94 N. C. 304, 
317. 


A stratagem is an artifice, particularly 
in war; a plan or scheme for deceiving an 
enemy; a trick by which some advantage 
is intended to be obtained; an artifice. The 
fact that a woman, because of sleepiness, 
thought that a man who had sexual inter- 
course with her was ber husband, did not 
show a stratagem. Mooney v. State, 15 8. 
W. 724, 29 Tex. App. 257 (citing Webst. Dict.). 


“Stratagem,” necessary to constitute 
rape by the use of some stratagem by which 
the woman is induced to believe that the of- 
fender is her husband, is some artifice or 
trick. intending to deceive the prosecutrix 
and make her believe that he is her husband 
at the tine the act is committed, and by this 
means gains her consent to the copulation. 
Payne v. State, 38 Tex. Cr. R. 494, 498, 43 S. 
W. 515, 70 Am. St. Rep. 757. 


STRATEGY. 


“Strategy” is a term ordinarily used in 
the operation of armies, conducted by a skill- 
ful commander, and implying tact and art in 
military maneuvering, and is not very appro- 
priate to the transactions of civil life; but, 
as used by a jury in finding that the plain- 
tiff employed “strategy in bringing about the 
agreement,“ meant acts and perhaps repre- 
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sentations not in themselves unlawful, but 
such as are common to persons entering into 
contract relations, each endeavoring to make 
the best terms for himself in the transaction. 
Fortune v. Watkins, 94 N. O. 304, 317. 


STRAW BAIL. 


“Straw bail” nenns that ball that has 
no real estate, or where there is in fact no 
such man, and thai he is not to be found. 
People v. Bogart (N. T.) 8 Parker, Cr. R. 143, 
163. 


STRAW HATS. 


Hats made of straw, as used in 4 Stat. 
25, fixing a duty on hats made of straw, chip, 
or grass, does not include hats made of pal- 
metto leaf. United States v. Goodwin (U. 
S.) 25 Fed. Oas. 1362. 


STRAW LACES. 


“Straw laces” is an article, known in 
trade and commerce, which is used for the 
manufacture of hats, bonnets, etc. Rheimer 
v. Maxwell (U. S.) 20 Fed. Cas. 630. 


STRAWSTACK. 


A stack, of which the lower part con- 
sists of cole seeds and the upper part of 
wheat stubble, is not a “stack of straw,” 
within St. 7 & 8 Geo. IV, c. 29, § 17, and there- 
fore the burning of such stack is not a cap- 
ital offense. Rex v. Tottenham, 7 Car. & P. 
237. 


A stack of stubble, called “haulm,” was 
not a “stack of straw’; and proof of setting 
fire to the haulm would not support a con- 
viction under an indictment for burning a 
“stack of straw.” Rex v. Reader, 4 Car. & 
P. 245. 


STRAY. 


A “stray” is an animal found in an un- 
usual place for such an animal, or an animal 
that bas roved for a certain time in a cer- 
tain place, whose owner is unknown. E. Im- 
beaux Co. v. Severt, 9 La. Ann. 124, 125. 


The law relating to “strays” does not 
apply to hogs left by some one unknown in 
the pens of a company engaged in the busi- 
ness of receiving and caring for live stock 
brought to market. The strays spoken of in 
such statute are those which are running at 
large. Mill Creek Tp. v. Brighton Stock- 
yurds Co., 27 Ohio St. 435, 440. 


“Stray” is used in Gen. St. c. 105, $ 5. 
providing that no person shall take up any 
unbroken animal as a stray, unless the same 
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be found within his lawful inclosure, in the 
sense of wandering or roving, meaning to 
play free and unconfined, and does not mean 
cattle whose owner is unknown. Wood v. 
Davis, 12 Kan. 575, 577. 


As used in“ Rev. St. tit. 59, § 5, provid- 
ing that any stray beast in a suffering con- 
dition may be taken up and cared for, etc., 
means one that has left an inclosure and 
wanders at large without its owner and be- 
yond his control. Whether an animal is a 
stray beast does not depend on the question 
whether the owner is known or not, but 
whether it is wandering out of the inclosure 
to which it was committed without and be- 
yond the control of its owner, and roving 
about at its own will. Sturges v. Raymond, 
27 Conn. 473, 477. 


STREAM. 


See “Floatable Stream”; “Head of 
Stream”; “Natural Stream“; Private 
River or Stream”; “Subterranean 
Streams”; “Surface Streams“; Un- 
derground Stream.” 


“Streams of water” are divided into sev- 
era] distinct classes: (1) Arms of the sea, 
in which the tide ebbs and flows. These be- 
long to the public. (2) Streams which are 
navigable for vessels, boats, lighters, and, it 
has also been held, for rafts. In these the 
people have the right of eminent domain for 
the purposes of navigation and commerce, 
and the riparian owner has also a qualified 
right to the bed of the stream and the wa- 
ter which flows over it, subordinate to the 
superior rights of the public. To this class 
may perhaps be added such streams as have 
been declared by statute to be public high- 
ways. (3) Streams which are so small, shal- 
low, or rapid as “not to afford a passage for 
the king’s people,” as Lord Hale expresses 
it. Such streams as are not navigable for 
boats or vessels or rafts. These are alto- 
gether private property. Munson y. Hunger- 
ford (N. T.) 6 Barb. 265, 270. 


“Stream,” as used in Laws 1850, p. 81, 
c. 72, relating to harbor masters in the har- 
bor of New York, embraces all west of the 
East and North rivers lying within the lim- 
its of the city; and a vessel lying at a wharf 
is in the stream “as fully as a vessel lying 
in the center of the river.“ Adams v. Far- 
mer (N. Y.) 1 E. D. Smith, 588, 590. 


„Stream“ means simply water; and 
hence authority to construct a bridge over a 
stream authorizes the construction of a 
bridge over water, though it is not running 
water. Long v. Boone County, 36 Iowa, 60, 
64 (citing Webst. Dict.). 


“Stream” means “a river, brook, or riv- 
ulet; anything in fact that is liquid and 
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flows in a Hine or course.” It does not cease 
to be a stream because its course may be op- 
posed by some obstruction, natural or artifi- 
cial, which causes its water to be deepened 
or its fow diminished in velocity. French v. 
Carhart, 1 N. Y. (1 Comst.) 96, 107. 


As a boundary. 


Whether a grant of land bounded by a 
street, highway, or running stream extends 
to the center of such street, highway, or 
strenm, or is limited to the exterior line or 
margin of the same, depends upon the intent 
of the parties to the grant, as manifested by 
its terms; so that the question as to the true 
boundary is in all cases only the interpreta- 
tion of the deed or grant. Learned judges 
have contended, and in some of the states it 
has been substantially held, that in such cas- 
es the question of boundary is rather to be 
determined by reasons of public policy than 
intent, determined by the ordinary rules of 
construction, although in no instance is it 
claimed that a grantor may not restrict his 
grant, so as to exclude the soil of the street, 
highway, or stream. The most that can be 
claimed by any one is that nothing short of 
the intention expressed in ipsissimis verbis 
to exclude the soil in such cases would ex- 
clude it. The rule, however, in this state is 
well settled that no particular words or form 
of expression is necessary to restrict the 
grant to the exterior line of the street or 
margin of the stream, and exclude the soil 
of each; but, while the presumption is in ev- 
ery case that the grantor does not intend to 
retain the fee of the soil within the line of 
the street or under the water, such presump- 
tion may be overcome by the use of any 
terms in describing the premises granted 
which clearly indicate an intent not to con- 
vey the soil of the street or stream. White’s 
Bank of Buffalo v. Nichols, 64 N. Y. 65, 70. 


The popular understanding of a descrip- 
tion of land, describing one boundary as be- 
ing upon the margin of the stream, or on the 
stream itself, would doubtless limit the grant 
to the land adjacent to the stream; but the 
legal construction of such words has by re- 
peated adjudications been established other- 
wise, and held to fix the boundary to the cen- 
ter of the stream. Varick v. Smith (N. Y.) 
9 Paige, 347, 551. 


The use of the word “stream,” in a 
boundary of land situated on a stream in 
which the tide ebbs and flows, and the 
boundary being described as on the stream, 
operates to pass the title to the center of the 
stream, if the grantor owns to the center of 
the stream. City of Boston v. Richardson, 
95 Mass. (13 Allen) 146, 155. 


The word “stream,” In a deed describ- 
ing the premises conveyed as bounded by a 
line beginning at a point on the bank of a 
stream, thence by courses and distances 
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around the tract to said stream, and down 
the stream as it winds and turns to the place 
of beginning, is to be construed to mean 
“bank of the stream,“ and not the center 
thereof, though the general rule is that a 
course described as running to the stream 
will carry the line to the center thereof. 
Babcock v. Utter (N. T.) 1 Abb. Dec. 27, 40. 


Continuous flow. 


A stream or water course consists of 
bed. banks, and water, and to maintain the 
right to a water course it must be made to 
appear that the water necessarily flows in a 
certain direction and by regular channel, 
with banks or sides and having a substan- 
tial existence; but it need not be shown that 
the water flows continually, as it may be dry 
at times, and water percolating through the 
ground in no definite or visible channel is 
not a stream. Miller v. Black Rock Springs 
Imp. Co., 40 S. E. 27, 30, 99 Va. 747. 


A “stream of water” flowing over a 
man’s land is a current of water flowing in 
one line or course between the banks or sides 
in a certain direction and by a regular chan- 
nel, and there is a broad distinction between 
a stream and those occasional outbursts of 
water which in times of freshets fill up low, 
marshy places, and run over and inundate 
adjoining land. A stream need not be shown 
to flow continuously. It may be dry at times, 
but it must have a well-defined and substan- 
tial existence. Armfield v. State, 61 N. B. 
693, 27 Ind. App. 488. 


Defined channel. 


A stream does not cease to be a water 
course, and become mere surface water, be- 
cause at a certain point it spreads over a 
level meadow and flows for a distance with- 
out defined banks, before flowing again in 
a detinite channel. Cairo, V. & C. Ry. Co. 
v. Brevoort (U. S.) 62 Fed. 129, 133, 25 L. R. 
A. 527 (citing Gould, Waters, § 264). 


Toe included. 


A lease of land, including a stream the 
bed of which is owned by the lessor, passes 
the ice forming on such stream, and the les- 
see, and not the landloru, is entitled thereto. 
Marsh v. McNider, 55 N. W. 469, 88 Iowa, 
390, 21 L. R. A. 333, 45 Am. St. Rep. 240. 


Inlet of sea. 


In its ordinary signification, “stream” 
implies a continuous current in one direction, 
and would hardly be understood to describe 
a creek or inlet in which the tide ebbs and 
flows twice in each day on the same level. 
Murdock v. Stickney, 62 Mass. (8 Cush.) 113, 
117. 


A “stream,” as defined by Bouvier, is a 
current of water; a body of water having a 
continuous flow in one direction. As defined 
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in Black’s Law Dictionary, it is a current of 
water; a body of flowing water. In its ordi- 
nary signification the word “stream” cer- 
tainly seems to imply a body of running wa- 
ter and a continuous current, and an estuary 
or inlet of the ocean is not a “stream”; and 
an indictment under Pen. Code, § 588, for 
removing oysters from a private oyster bed 
in a stream, is not supported by proof show- 
ing that the accused persons took oysters 
from a bed situated between high-water 
mark and low-water mark upon a shore of 
an inlet of the sea. Johnson v. State, 40 8. 
E. 807, 808, 114 Ga. 790. 


Pond or lake distingnished. 


A body of water, about half a mile long 
and a quarter of a mile wide in the broadest 
part, fed by two streams, which has no cur- 
rent, and the bed of which is shaped like the 
bowl of a spoon, with a depth of 16 feet in 
places and a sluggish outlet 4 feet in depth. 
is a “pond” or “lake,” as distinguished from 
a “stream” or “river.” Gouverneur v. Na- 
tional Ice Co., 11 N. Y. Supp. 87, 89, 57 Hun, 
474. 


The controlling distinction between a 
stream and a pond or lake is that in a stream 
the water has a natural motion, or a current, 
while in a pond or lake the water is, in its 
natural state, substantially at rest. This is 
so, independent of the size of the one or the 
other. Trustees of Schools v. Schroll, 12 N. 
E. 243, 246, 120 III. 509; Hardin v. Jordan, 
11 Sup. Ct. 838, 839, 140 U. 8. 371, 35 L. Ed. 
428. 


A “stream” is a course of running water, 
river, rivulet, or brook, and as used in Priv. 
Laws 1851, p. 61, authorizing a railroad to 
take and use any lands, streams, and mate- 
rials belonging to the state for the location 
of depots and construction of bridges, etc., 
cannot be construed to include the waters of 
a great lake like Lake Michigan. Illinois 
Cent. Ry. Co. v. City of Chicago, 50 N. B. 
1104, 1108, 173 III. 471, 53 L. R. A. 408. 


STREET. 
See, also, “Road.” 


“Street” is a general term, including all 
urban ways which can be, and are generally, 
used for the ordinary purposes of travel. 
HKalteyer v. Sullivan, 46 S. W. 288, 290, 18 
Tex. Civ. App. 488; Duval County Com'rs v. 
City of Jacksonville, 18 South. 339, 351, 36 
Fla. 196, 29 L. R. A. 416; State v. Moriarty, 
74 Ind. 103, 104. 


Webster defines a street to be “a city 
road.” Mobile & O. R. Co. v. State, 51 Miss. 
137, 140. 


A “street” is a way upon land, more 
properly a paved way, lined, or proposed to 
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he lined, by houses on each side. United 
States v. Bain (U. S.) 24 Fed. Cas. 940, 943. 


The term “street” means any public 
way, and embraces a town way, and is not 
confined to a county way; and an indictment 
for the obstruction of a “common highway 
and public street” is sustained by proof of 
the obstruction of the town way. State v. 
Beeman, 35 Me. 242, 245. 


A “street”? is a road or public way in a 
city, town, or village, and, as used in an 
ordinance for the improvement of a street, 
indicates that it is not an ordinary public 
highway which was to be improved, but a 
highway within a town, etc. Pittsburg, C., 
O. & St. L. Ry. Co. v. Hays, 45 N. E. 675, 676, 
17 Ind. App. 261. 


Strictly, a “street” is a paved way or 
road; but the term is used for any way or 
road in a city or village. It is defined by 
Bouvier as “a road in a village or city.” 
Brace v. New York Cent. R. Co., 27 N. Y. 
269, 271. 


“Street,” strictly defined, is a paved way 
or road. A highway or road is an open way 
or public passage. It is ground appropriated 
for travel, forming a connection between. 
one city or town and another. Hutson v. 
City of New York, 7 N. Y. Super. Ct. G 
Sandf.) 289, 312. 


In common parlance, the word “streets” 
is supposed to relate entirely to the avenues 
and thoroughfares of cities and villages, and 
not to roads and highways outside of mu- 
nicipal corporations; and it would be placing 
a very liberal construction on this word to 
bold that it meant a highway or a road, 
within the meaning of the Constitution, when 
it is not named or included within its ex- 
press terms. In re Woolsey, 95 N. Y. 135, 
138. 


“Streets and alleys” ordinarily relate 
exclusively to the ways or thoroughfares of 
towns or cities. They are laid out and ded- 
icated to public use, and especially for the 
use and convenience of the property holders 
of the towns or cities, by the proprietor 
thereof, or laid out and established for the 
same purposes by the corporation authori- 
ties. While every street is a highway, every 
highway is not a street. Debolt v. Carter, 
31 Ind. 355, 367. 


The term “street or other public place” 
naturally includes the highway outside the 
compact part of a town. Such a highway is 
a public place, in the sense that a street is 
one. State v. McConnell, 47 Atl. 267, 268, 70 
N. H. 294. 


The use of the words “street” and “al- 
ley,’ in exclusion of the more general term 
“highway,” in Rev. St. c. 113, § 9, which en- 
acts that any person found drunk in any 
street, alley, or other place shall be punished 
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therefor, indicates that the public road of 
the country was not intended, but only the 
avenues of the compact part of the town. 
State v. Stevens, 36 N. H. 59, 63. 


„Street“ is ordinarily defined as the 
means of affording passage, transportation, 
light, ventilation, and access to the particular 
dwellings abutting upon it. The right of 
user is not limited to the surface, but ex- 
tends to the soil beneath the surface. John- 
ston v. City of Charleston, 3 S. O. (3 Rich.) 
232, 240, 16 Am. Rep. 721. 


In the construction of statutes the word 
„highway,“ “road,” or “street” may include 
any road laid out by the authority of the 
United States, or of this state, or of any 
town or county of this state, and ail bridges 
upon the same. Hurd’s Rev. St. III. 1901, p. 
1720, c. 131, § 1, subd. 16. 


The term “street,” for the purposes of 
the provisions relating to betterments in 
cities, shall include highways, town ways, 
footways, private ways, courts, lanes, alleys, 
and passageways. Rev. Laws Mass. 1902, 
p. 524, c. 50, § 26. 


“Street,” as used in Code, § 464, which 
provides that municipal corporations shall 
have the power to authorize or forbid the 
location and laying down of tracks for rail- 
ways and street railways on all streets, al- 
leys, and public places, but no railway track 
can be thus located and laid down until aft- 
er the injury to the property abutting upon 
the street, alley, or public place upon which 
such railway track is proposed to be located 
and laid down has been ascertained and lo- 
cated, etc., means only so much of the street 
as the company occupies with its track.— 
Morgan v. Des Moines & St. L. Ry. Co., 21 
N. W. 96, 98, 64 Iowa, 589, 52 Am. Rep. 462. 


The word “street,” in a statute author- 
izing the construction of street passenger 
railways, describes the character of the com- 
pany, and not the bighway to be used, so 
that under such act an electric passenger 
railway can be built on a public road in a 
township. Pennsylvania R. Co. v. Montgom- 
ery County Pass. Ry. Co., 9 Montg. Co. Law 
Rep'r, 202, 203. 


Dedication and acceptance required. 


A city charter, extending the limits of 
the city and providing that the land and im- 
provements thereon situate should not be 
taxed for municipal purposes until a street 
should be laid out and opened through the 
same, does not mean a street which has been 
merely dedicated, but one the dedication of 
which has been accepted according to law. 
Valentine v. City of Hagerstown, 38 Atl. 931, 
932, 86 Md. 486. 


To constitute a street, it must appear 
that the street in controversy is a public 
way, used by the public for street purposes 
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and accepted by the city authorities for pub- 
lie use; and the acceptance may be shown 
by proof of long-continued use as a public 
way, or by evidence that the city authorities 
have by its workmen or laborers made re- 
pairs in its corporate capacity on the alleged 
street for the purpose of improving it as a 
street. City of Rock Island v. Starkey, 59 
N. E. 971, 973, 189 III. 515. 


“Streets,” as used in Pub. Laws, e. 807, 
authorizing the construction of sewers only 
in streets, means the public streets, which 
have become such either by layout or by ded- 
ication and expediency. Bishop v. Tripp, 8 
Atl. 692, 693, 15 R. I. 466. 


“Street,” in a town or city, signifies a 
public highway. No particular form of cere- 
mony is necessary in a dedication of land to 
the use of the public as a street. In re Pen- 
ny Pot Landing, 16 Pa. (4 Harris) 79, 89. 


Alley. 
See, also, “Alley.” 


„Street,“ as used in Pub. Acts 1887, pp. 
345, 346, No. 264, requiring municipal corpo- 
rations to keep in repair all public highways, 
streets, bridges, sidewalks, crosswalks, and 
culverts, and abrogating the common-law 
liability for injuries sustained thereon, can- 
not be construed to include alleys which 
have become public by user. An alley is 
different from a street. Face v. City of 
Ionia, 51 N. W. 184, 186, 90 Mich. 104, 


Avenue or boulevard. 


Especially in a park act, and where the 
context does not show a more restricted 
meaning, the term street“ is broad enough 
to include a boulevard. West Chicago Park 
Com'rs v. Farber, 49 N. E. 427, 433, 171 III. 
146. 


A boulevard is not technically a street. 
avenue, or highway, though a carriageway 
over it is a chief feature. People v. Green 
(N. Y.) 52 How. Prac. 440, 445. 


The word “street,” as used in the chap- 
ter relating to special taxes in cities, includes 
“boulevard” and “avenue.” Rev. St. Utah 
1898, § 261, 


As a boundary. 


Whether a grant of land bounded by a 
street, highway, or running stream extends 
to the center of such street, highway, or 
stream, or is limited to the exterior line or 
margin of the same, depends upon the intent 
of the parties to the grant, as manifested by 
its terms; so that the question as to the true 
boundary is in all cases only the interpreta- 
tion of the deed or grant. Learned judges 
have contended, and in some of the states it 
has been substantially held, that in such 
cases the question of boundary is rather to 
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be determined by reasons of public policy 
than intent, determined by the ordinary rules 
of construction, although in no instance is 
it claimed that a grantor may not restrict 
his grant, so as to exclude the soil of the 
street, highway, or stream. The most that 
can be claimed by any one is that nothing 
short of the intention, expressed in ipsissi- 
mis verbis, to exclude the soil in such cases, 
would exclude it. The rule, however, in tiis 
state is well settled that no particular words 
or form of expression is necessary to restrict 
the grant to the exterior line of the street 
or margin of the stream, and exclude the soil 
of each; but, while the presumption is in 
every case that the grantor does not intend 
to retain the fee of the soil within the line 
of the street or under the water, such pre- 
sumption may be overcome by the use of 
any terms, in describing the premises grant- 
ed, which clearly indicate an intent not to 
convey the soil of the street or stream. 
White’s Bank df Buffalo v. Nichols, 64 N. Y. 
65, 70. 


In Kimball v. City of Kenosha, 4 Wis. 
321, it was decided that the grantee of a lot 
bounded by a street or streets in a village, 
laid out, platted, and recorded in conformity 
to the statute, took to the center of the street 
on which the lot abutted, subject to public 
easement, Mariner v. Schulte, 13 Wis. 692, 
705. 


Bridge. 

Laws 1872, p. 215, § 24, providing that 
no new street on newly laid out or newly 
mapped lands shall be adopted, laid out, 
opened, and worked, or graded, in the city 
by the common council, unless the same 
shall be 60 feet wide, cannot be construed 
to include bridges, but means a street strict- 
ly so called, because it speaks of opening, 
working, laying out, and grading, expres- 
sions not applied to bridges. Langlois v. City 
of Cohoes, 11 N. Y. Supp. 908, 910, 58 Hun, 
226. 


The term “street” includes a bridge, 
across a river or stream, which forms a con- 
tinuation of the same. Floyd County v. 
tome St. R. Co., 77 Ga. 614, 618, 3 S. E. 3. 


A street is only an approved public way 
through a town or city, and whether the 
way rests immediately upon the solid 
ground, or is supported above it, like a 
bridge, it may still be called a street.“ No 
doubt the Legislature may use the terms 
“street,” “road,” and “highway” in a sense 
which excludes bridges in their route; but 
since, in the act of 1874, the power to change 
the grades of streets and highways was evi- 
dently conferred, in order that travel there- 
on might pass over or under intersecting 
railroads, the Legislature must have intend- 
ed to include bridges as a part of the streets 
and highways at their new grades. Read v. 
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City of Camden, 54 N. J. Law, 347, 349, 378, 
24 Atl. 549, 550. 


The words “street or highway,” in Act 
May 14, 1889 (P. L. 211), authorizing the for- 
mation of companies for the purpose of con- 
structing and operating street railways on 
“any street or highway,” include the bridg- 
es connected with and constituting part of 
such streets and highways. Pittsburg & W. 
E. Pass. Ry. v. Point Bridge Co., 30 Atl. 511, 
512, 165 Pa. 37, 26 L. R. A. 323, 512. 


Canal. 


The term “street,” as used in a statute 
prescribing regulations for railroads cross- 
ing streets, will include a canal. Lehigh 
Valley R. Co. v. Dover & R. R. Co., 43 N. J. 
Law (14 Vroom) 528. 


Crosswalk included. 


A street includes a crosswalk, and there- 
fore a duty to keep a street in repair in- 
cludes the duty of keeping a crosswalk in 
repair. Hines v. City of Lockport (N. Y.) 60 
Barb. 378, 381. 


Country highway. 


Pub. St. c. 264, § 2, provides that no per- 
son shall address any offensive, derisive, or 
annoying words to any other person whe is 
lawfully “in any street or other public place,” 
etc. Held, that as the purpose of the stat- 
ute was to preserve the public peace, and as 
a breach of the peace would be as likely pro- 
voked whether third persons were present or 
not, such words addressed to one on a public 
highway constituted the offense, though such 
highway was not a city street. State v. Mc- 
Connell, 47 Atl. 267, 268, 70 N. H. 294. 


Cul de sao. 


“Street,” as the term is used in the law 
of streets and highways, includes a mere cul 
de sac; that is, a street open at one end only. 
True, in Holdane v. Village of Cold Spring 
(N. X.) 23 Barb. 123, two of the three judges 
held that such a street could not be a high- 
way. They based their decision upon what 
they supposed to be the common law. In 
this they were mistaken. It has been laid 
down by Lord Kenyon in Rugby Charity v. 
Merryweather, 11 East, 376, note, that a 
mere cul de sac might be a highway; that 
otherwise such place would be traps to catch 
trespassers; and in Bateman v. Bluck, 14 
Eng. Law & Eq. 69, the question was fully 
considered, and the court held that it was 
no objection to a highway that it was a mere 
cul de sac, and not a thoroughfare; and in 
People v. Kingman, 24 N. Y. 559, the Court 
of Appeals very pointedly condemned the de- 
cision in Holdane v. Village of Cold Spring 
(J. L.) 23 Barb. 123, and held that upon prin- 
ciple, us well as authority, it is no objection 
to the highway or public street that it is a 
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let at one end may and often do exist. Bart- 
lett v. City of Bangor, 67 Me. 460, 467. 


De facto publio way. 


Where a statute imposed a penalty on 
any person who should smoke, or bave in his 
possession any lighted pipe or cigar, in any 
street, lane, or passageway, it was held that 
the terms “street,” “lane” and ‘passage 
way” include any way which was actually 
open and used for the ordinary purposes of 
an open way. Commonwealth v. Thompson, 
53 Mass. (12 Metc.) 231, 232. 


Gutter ways included. 


“Gutter ways,” properly speaking, con- 
stitute a part of the roadway of a street; 
and hence there is no occasion to distinguish 
them in the passage of a resolution for the 
paving of a street, unless the intention be 
that they are to be constructed differently 
from the rest of the streets. City St. Imp. 
Co. v. Taylor, 71 Pac. 446, 138 Cal. 364. 


As equivalent to highway or road. 
See Highway“; Road.“ 


Levee distinguished. 
See “Levee.” 


Park distinguished. 


A street is a place of passage, while a 
park is a place of rest or recreation; and 
hence places which have become public 
parks, in the strictest sense of the term, and 
are to be maintained as such, cannot be said 
to be fn any proper sense parts of a street. 
Streets and parks, while they are both devot- 
ed to the uses of the public, are set apart for 
widely different purposes. Bennett v. Sei- 
bert, 35 N. H. 35, 38, 10 Ind. App. 369. 


Parking included. 


In the front of a continuous line of hous- 
es was a paved public footway 15 feet wide, 
then a space 33 feet wide, then a public car- 
riageway 50 feet wide, then an intermediate 
space 58 feet wide, then a paved public way 
10 or 12 feet wide, immediately in front of 
another continuous line of houses. The in- 
termediate space had always been used by 
the owners of the houses opposite same, hav- 
ing erected their own permanent structures. 
Held, that such spaces were not a part of the 
“street,” within the meaning of the statute 
permitting the vestry to remove obstructions 
from the street. Le Neve v. Hamlet of Mile 
End Old Town, 8 Zl. & Bl. 1054, 1063. 


Private way. 


“Street” is commonly used in the stat- 
utes to designate a public way, and as used 
in Pub. St. c. 112. § 169, a penal statute re- 
lating to the obstruction of a street by a 


cul de sac, and that public ways with an out- railway company, does not include the ob- 
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struction of a private way. Commonwealth 
v. Boston, B. & G. R. Co., 135 Mass. 550, 551. 


Public pier. 


A public pier in the city of New York is 
part and parcel of its public streets, and the 
public have the right to enter upon such a 
pier in the same manner as they have a right 
to enter upon and pass over the public streets 
of the city. Gluck v. Ridgewood Ice Co., 9 N. 
Y. Supp. 254, 56 Hun, 642. 


As public way. 


The primary purpose for which a street 
is laid out and maintained is for a highway— 
a place common to all for passing and re- 
passing on foot and in vehicles, at their 
pleasure or as their needs may require. 
State v. Towers, 42 At). 1083, 1086, 71 Conn. 
657; Smith v. McDowell, 35 N. E. 141, 143, 
148 III. 51, 22 L. R. A. 393; City of Denver 
v. Clements, 3 Colo. 472; Ward v. Farwell. 
6 Colo. 66, 72; City of Quincy v. Jones, 76 
Ill. 231, 244, 20 Am. Rep. 243; Heselton v. 
Harmon, 14 Atl. 286, 287, 80 Me. 326; Dor- 
man v. City Council of Lewiston, 17 Atl. 316, 
817, 81 Me. 411. 


A street is a road or public way in a 
city, town, or village. It is a generic term, 
and includes all urban ways, which can be 
and are generally used for ordinary purposes 
of travel. It is, in the strictest sense, a high- 
way free to all, and maintained, not for pri- 
vate gain, but public benefit (Elliott, Roads 
and Streets, p. 12), and will be included in 
the generic term of “highway.” Sachs v. 
City of Sioux City, 80 N. W. 336, 337, 109 
Iowa, 224. 


A street is a public thoroughfare or high- 
way, established for the accommodation of 
the public generally in passing from place 
to place, and for such other incidental uses 
as are ordinarily made of public streets, such 
as laying drains, sewers, gas and water pipes, 
and the like. Theobold v. Louisville, N. O. & 
T. Ry. Co., 66 Miss. 279, 285, 6 South. 230, 4 
L. R. A. 735, 14 Am. St. Rep. 564. 


A street is a public highway or thorough- 
fare in a city or village, and is embraced in 
the term “highway” as used in Railrond and 
Warehouse Act, §§ 77, 78, providing that rail- 
road corporations shall not obstruct public 
highways by trains or cars, except to receive 
or discharge passengers or to take fuel or 
water; for the term “highway,” as used in 
these sections, includes all kinds of public 
ways. Ohio, I. & W. Ry. Co. v. People, 39 
III. App. 473, 474. 


A street is a public thoroughfare or high- 
way in a city or village. Black, Law Dict. 
tit. Street.“ A street is something more 
than a highway; for, besides its use as a 
highway for travel, it may be used for the 
accommodation of drains, sewers, aqueducts, 
water and gas pipes, and for other purposes 
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conducive to the general police, sanitary, and 
business interests of a city. Bouv. Law 
Dict. It is a public highway of a city or vil- 
lage, over which all the citizens of the land 
have a right to pass and repass at pleasure. 
State v. Mariarty, 74 Ind. 104; Perrin v. 
New York Cent. R. Co., 36 N. Y. 126; Kelsey 
v. King (N. T.) 33 How. Prac. 43; City of 
Quincy v. Jones, 76 III. 244, 20 Am. Rep. 243. 
When plaintiff in its complaint averred the 
passage of a resolution to pave and curb 
New High street in a certain city, it was as 
comprehensive as the definition of the term 
“street,” and was tantamount to an aver- 
ment that it was an open public street in 
such city. Bituminous Lime Rock Paving & 
Improvement Co. v. Fulton (Cal.) 33 Pac. 
1117, 1118. 


A street is a public road or way in a city, 
village, or town; so that it is not necessary 
to allege that injuries sustained on the street 
were sustained on a public street. City of 
Ottawa v. McCreery, 61 Pac. 986, 987, 10 Kan. 
App. 443. 


In Koch v. North Ave. Ry. Co., 75 Md. 
229, 23 Atl. 463, 15 L. R. A. 377, it was held 
that a street is a way set apart for public 
travel, and that new and improved motive 
power, not inconsistent with the uses and 
purposes for which it was opened, could be 
employed. Offutt v. Montgomery County, 50 
Atl. 419, 420, 94 Md. 115. 


Bouvier defines a “street” as “a public 
thoroughfare or highway in a city or village.” 
The primary and fundamental purpose of a 
street is to accommodate the public travel, 
and to afford citizens and strangers an op- 
portunity to pass and repass on foot or in 
vehicles, with such movable property as they 
may have occasion to transport; and every 
man has the right to use thereon a convey- 
ance of his own at will, subject to such prop- 
er regulations as may be prescribed by au- 
thority. The easement for public travel is 
not to be limited to the particular modes of 
travel in use at the time the easement was 
acquired, but it extends to and includes all 
such new and improved methods of travel, 
the utility and general convenience of which 
may be afterwards discovered or developed, 
as are in aid of the identical use for which 
the street was acquired. The construction 
and operation of an ordinary railroad in a 
public street is a new use of the street, and 
therefore an additional burden on the soll. 
Carli v. Stillwater St. Ry. & Transfer Co., 10 
N. W. 205, 28 Minn. 373, 41 Am. Rep. 290. 


The doctrine of dedication has its origin 
in public convenience. Public streets are 
essential for the accommodation of town or 
city communities, and a proprietor, platting 
his lands for town or city purposes, must be 
presumed to intend what is essential for its 
proper enjoyment in this respect. The term 
“street,” used upon a map of a town or city, 
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im ports a public way for the free passage of 
its trade and commerce. Such is its natural 
and usual signification, and it is inconceiv- 
able, having reference to the ordinary course 
of business, that a party so surveying and 
mapping his lands, without any express res- 
ervation, should intend that the streets 
thereon designated as such should be regard- 
ed as mere private ways, for the use only of 
those purchasing. The effect of the levy 
and collection of taxes on land platted as a 
street does not estop the city to assert the 
dedication. City of Denver y. Clements, 3 
Colo. 484-486. 


A street is a public highway, and hence 
the obstruction thereof is a misdemeanor, 
under Rev. St. § 1904, making it an offense 
to obstruct a highway. Byber v. State, 94 
Ind. 443, 446, 48 Am. Rep. 175. 


Railroad distinguished. 


A street or road is a public highway in 
a much broader sense than a railroad. It 
is la id out and opened by the public authori- 
ties for the general use of the public, built 
and kept in repair at public expense, and all 
persons have the right of free access thereto, 
with the right to travel thereon. To ob- 
struct it is made a criminal offense. By ne- 
cessity, one who owns property abutting on 
or locates his buildings adjacent to a street 
or road enjoys, not alone the right of access 
thereto with the right to travel thereon, but 
in addition thereto the light, air, and view 
which come to his property over the same. 
To deprive him of such right would be to de- 
stroy the thing itself out of which the right 
grows. Therefore of necessity the right ex- 
ists. A railroad company, when invested 
with the fee title, except in the discharge of 
its duties as a common carrier, is the owner 
of and entitled to the exclusive use, posses- 
sion, and control of its right of way, the same 
as à private person, and holds and owns its 
property disincumbered of any right therein 
of its abutting or adjoining neighbors as ful- 
ly and completely as does the individual 
owner of property. The public do not have 
the right of access to its right of way, except 
at designated places, and abutting owners do 
not build adjacent to its right of way with a 
view of access thereto and the enjoyment of 
light, air, and view therefrom. Kotz v. IIIi- 
nois Cent. Ry. Co., 59 N. E. 240, 241, 188 III. 
578. 


Sidewalk included. 


The word “street” includes a sidewalk. 
Town of Rosedale v. Ferguson, 30 N. E. 156 
157, 3 Ind. App. 596. 


Street includes the whole width of a 
public way. It is customary in a city to set 
apart a portion of it for foot passengers, but 
there is no rule of law absolutely requiring 
this. Breveoort v. City of Detroit, 24 Mich. 
822, 825. 
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A street is a highway in a city or town, 
used by the public for the purposes of travel, 
either by means of vehicles or on foot; the 
portion used by vehicles and that used by 
pedestrians being distinct and separate. As 
used in the city charter of Denver, giving the 
board of public works management and con- 
trol of the streets for certain purposes, the 
street includes the part used for sidewalk. 
City of Denver v. Hayden, 56 Pac. 201, 204, 
13 Colo. App. 36. 


The word “street,” as it is generally 
used, includes the roadway, the gutters, and 
the sidewalks, though it is no doubt often 
used in a more restricted sense, so as to in- 
clude only the roadway. Knapp, Stout & Co. 
Company v. St. Louis Transfer Ry. Co., 28 
S. W. 627, 629, 126 Mo. 26; In re Burmeister, 
76 N. Y. 174, 181, 56 How. Prac. 416, 426; City 
of Little Rock v. Fitzgerald, 28 S. W. 32, 33, 
59 Ark. 494, 28 L. R. A. 496 (citing Elliott, 
Roads & S. p. 17). i 


“Street,” as used in Ord. 1870, p. 810, 
making it unlawful for the department of 
highways to enter into contracts for the re- 
pairing of any street, but requiring that all 
repairing of the streets shall be done under 
their supervision by the supervisors of the 
district, means that part of the cartway be- 
tween the curbs, and does not include that 
used for footway or sidewalk. City of Phila- 
delphia v. Lea (Pa.) 9 Phila. 106, 109, 30 Leg. 
Int. 52. 


Strictly speaking, a street is a paved way 
or road; but as commonly understood it 
means a public highway in a town, between 
houses or lots, for travel of all persons on 
foot, on horseback, or in carriages. The 
term ordinarily includes both the sidewalk 
and the roadway. Heiple v. City of East 
Portiand, 8 Pac. 907, 909, 13 Or. 97. 


A street of a city includes the sidewalks, 
and any obstruction of the sidewalk is there- 
fore an obstruction of the street. Marini v. 
Graham. 7 Pac. 442, 443, 67 Cal. 130. 


The word “street” embraces sidewalks, 
and the statute requiring compensation for 
damages resulting from a change of grade 
applies to changes in the grade of a side- 
walk. It would be a perversion of the lan- 
guage of the statute to hold that it applies 
only where the grade of the part of the street 
used for passage by horses and vehicles is 
changed. Such a construction would defeat 
the purposes of the statute. It is too well 
settled to admit of debate that the term 
“street,” in its ordinary acceptation, Includes 
sidewalks, and that it is always given that 
meaning. unless the language with which it 
is associated changes or restricts its signifi- 
cation. City of Kokomo v. Mahan, 100 Ind. 
242, 243. 


“Streets,” as used in Act April 27. 1809, 
providing for improvements of streets upon 
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petition, in its ordinary acceptation, includes 
sidewalks, and it is always given that mean- 
ing unless the language with which it is as- 
sociated changes or restricts its signification. 
Wiles v. Hoss, 16 N. E. 800, 804, 114 Ind. 371, 
Dooley v. Town of Sullivan, 14 N. E. 566, 112 
Ind. 451, 2 Am. St. Rep. 209. 


A public street is a public highway, and 
a sidewalk is a part of the street. Such high- 
ways belong, from side to side and from end 
to end, to the public, and there is no such 
thing as a rightful, private, permanent use 
of a public highway. If one person can per- 
manently use the highway for his private 
business purposes, so may all. Once the 
right is granted, there can be no distinction 
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made, and no line drawn. All persons may 


build their shops and exhibit and sell their 
wares within the boundaries of a public high- 
way. There is no right in any person to per- 
manently appropriate to private use any 
part of a public street or alley. The court 
held that where the defendant was occupy- 
ing and maintaining, on a sidewalk. a build- 
ing of a permanent nature, of the length of 
23 feet, and of the width of 3 feet 11 inches, 
and of the height of 7 feet, the sidewalk be- 
ing 15 feet wide, except where said building 
was situated, and there reduced by such 
building to the width of 11 feet, he was 
maintaining a public nuisance. State v. Ber- 
detta, 73 Ind. 185, 188, 194, 38 Am. Rep. 117. 


The word “street” is a generic one, and 
embraces sidewalks. Under an authority to 
improve streets, a municipal corporation may 
improve sidewalks. Taber v. Graf miller, 9 
N. E. 721, 722, 109 Ind. 206. 


“Street,” as used in Act 1847, giving cit- 
ies the power to grade, pave, or macadamize 
any public street, and to make regulations 
concerning the deposit of lumber, building 
material, or other articles on any of the foot- 
ways, sidewalks, or other portions of the 
streets or alleys, includes the whole of the 
land laid out for public use as a highway. 
McDevitt v. People’s Natural Gas Co., 28 Atl. 
948, 952, 160 Pa. 367. 


“Street” includes a sidewalk, and the 
city’s authority over the street extends over 
the sidewalk as a part of the street. 
of Frankfort v. Coleman, 49 N. E. 474, 475, 
19 Ind. App. 368, 65 Am. St. Rep. 412. 


„Street“ is sometimes employed to denote 
merely that part of the street which is de- 
voted to carriage travel. Dickinson v. City 
Council of Worcester, 138 Mass. 555, 562. 


“Street” is generally understood, as used 
in contracts for grading of streets, to mean 
the traveled way between sidewalks. Town 
of Elma v. Carney, 37 Pac. 707, 708, 9 Wash. 
466. 


“Streets,” as used in Laws 1866, e. 220, $ 
54, providing that, for the purpose of provid- 
Ing the means of sustaining the several 
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village “departments and defraying the ex- 
penses of the corporation, the board of trus- 
tees are authorized to levy and collect an an- 
nual tax in amounts and for the purposes as 
follows: 11) Not exceeding $7,500 for the 
support of roads, bridges, culverts, streets, 
lanes, and alleys within the village”—is used 
in its broad sense, and includes, not only the 
roadway for teams, but sidewalks for pedes- 
trians. In re Burmeister, 76 N. Y. 174. 
The word “streets” should be held to mean 
the entire space between the outer line of the 
Streets, including the sidewalks, and the 
money authorized to be raised under that sec- 
tion could be used as well for the repair of 
the sidewalks as of the roadbed in the center 
of the streets. Pomfrey v. Village of Sara- 
toga Springs, 11 N. E. 43, 46, 104 N. X. 459. 


In an action against a city to recover 
damages for an injury alleged to have been 
occasioned to the plaintiff by a defective side 
walk, the court said: “The first question 
that arises in this case, as counsel have ar- 
gued it, is, what should be and are known 
and considered as ‘streets’ of a city? In ap- 
propriating a tract of land or lot of ground 
for the purpose of a city or town or village, 


| the owner first marks out the streets, speci- 


t 
{ 
i 


a | 


City | 


fying their width, and usually bestowing up- 
on each street a name. These streets, of the 
designated width, are dedicated to the public 
use. Lots abutting on the streets are meas- 
ured and marked on the plat by numbers 
usually, the town receives a name, the plat is 
recorded, and in due time municipal author- 
ity is organized and in operation over it. No 
recorded plat of any town or city can be 
found wherein sidewalks are established as 
adjuncts to the public streets, nor are they 
so established. The town is incorporated, 
with its streets and alleys, as the case may 
be, of a certain width, over which the munic- 
ipal authorities exercise supreme control. 
The establishment of sidewalks is the act of 
the authorities; they by ordinance requiring 
along certain streets, on both sides, a certain 
width to be left, to be used as sidewalks for 
pedestrians, Vehicles drawn by four-footed 
animals are prohibited from the use of this 
space; but it is no less a part of the street 
as originally established, and therefore, in a 
grant by the Legislature of control over the 
streets of a city to the city authorities, con- 
trol over the sidewalk passes to them, they 
being a part of the street. The charter of 
the city of Bloomington, giving control over 
the streets to the authorities of that city, 
also imposed upon them the duty of keeping 
them in repair; and, as sidewalks are a part 
of the streets, a like duty is imposed to keep 
them in repair.” City of Bloomington v. 
Bay, 42 III. 503, 506, 507. ; 


By authoritative definitions, as well as 
by common usage, the term “street” applies 
to the whole public thoroughfare, including 
sidewalks; the latter constituting parts of 
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the street reserved for pedestrians. The 
term, however, may be employed to designate 
the way between the sidewalks; and it should 
be understood, for a given case may be de- 
pendent on the connection in which it is 
used. City Council of Montgomery v. Foster, 
32 South. 610, 611, 133 Ala. 587. 


As referring to surface of street. 


“Streets,” as used in a city charter em- 
powering the common council to give a per- 
mit to railroad companies to lay their tracks 
in, under, and across the streets of the city, 
means the surface of the streets as they ex- 
ist. Reining v. New York, L. & W. R. Co., 
13 N. Y. Supp. 238, 240. 


Turnpike or toll road. 


“Street,” as used in Paterson City Char- 
ter 1852, § 5, authorizing the council to take 
up and vacate “any of the streets or high- 
ways of said city, and to relay same,” does 
not apply to a road owned by a turnpike 
company. Quinn v. City of Paterson, 27 N. 
J. Law (3 Dutch.) 35, 42. 


As used in Act April 1, 1870, authorizing 
the city of Allegheny to lay out, open, widen, 
and grade streets, the word “streets” does not 
include a chartered toll road within the city. 
Wilson v. Allegheny City, 79 Pa. (29 P. F. 
Smith) 272, 276. 


Water way. 


A street is a public highway in a town 
between houses or lots, for travel of all per- 
sons on foot or on horseback or in carriages. 
It is a way on land, and hence it can be laid 
out, opened, graded, paved, macadamized, 
curbed, ditched, and drained. In no sense 
can it be said that a street upplies to a wa- 
ter way in a lake running between water lots 
1,200 feet out in the bay. Reed v. City of 
Erie, 79 Pa. (29 P. F. Smith) 346, 352. 


Determined by use. 


The mere use by the public does not con- 
stitute a way a street or highway, so as to 
cast the burden of keeping it in repair on the 
public authorities. Dowend v. Kansas City, 
56 S. W. 902, 905, 156 Mo. 60, 51 L. R. A. 170. 


An unfinished road, containing inhabited 
houses along part of it, and communicating 
at one end only with another road, containing 
houses placed singly at long intervals, the 
soil of which road was private property and 
had not been dedicated, was not a street, 
within the meaning of a lease which fixed the 
meaning of that word, and the vestry of the 
parish might refuse to light same. Reg. v. 
Vestry of St. Mary Islington, El., Bl. & El. 
743, 745. 


A highway within the corporate limits 
of a city, designated as a street, used as such 
for more than 20 years, having a well-defined 
roadway and sidewalk, and water main, 
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lamps, and sewers, paid for by the city, 
which has been improved by tbe city, and 
which has 100 or more residents thereon, is a 
“street,” for whose defective condition the 
city will be liable to persons injured. Me- 
Cormick v. City of Amsterdam, 18 N. X. 
Supp. 272, 273, 63 Hun, 632, 


STREET CAR. 


As carriage, see “Carriage.” 
As vehicle, see “Vehicle.” 


STREET COMMISSIONER. 


By the term “commissioner of streets 
d highways,” in Nashua City Charter, $ 22, 
treet Commissioner Act 1878, e. 165, 5 11, 
and Street Commissioner Act 1889, c. 248, is 
meant an officer charged with powers and du- 
ties of highway surveyor, except as enlarged 
by the greater necessities of a larger munici- 
pality. The office existed in England before 
the settlement of this state. He is given au- 
thority to require each person on his list, up- 
on notice, to work out his tax; to allow him 
for his labor, and to levy his tax by distress, 
if the taxpayer does not attend to labor; to 
work out a portion of his list in another dis- 
trict, when necessary; to purchase materials 
for repairs at the expense of the town; and 
to remove gravel and other materials from 
one part of his district to another for pur- 
pose of repairs. Gen. Laws, c. 72, $$ 7-9, 11, 
13, 14, 16, 17. Eaton v. Burke, 66 N. H. 806, 
309, 22 Atl. 452, 453. 


STREET CROSSING. 


A crossing is the intersection of two 
streets, and from the nature of the term can 
have no property fronting upon it. City St. 
Imp. Co. v. Laird, 70 Pac. 916, 917, 138 Cal. 
27. 


An ordinance requiring a bell to be rung 
by a street car 25 feet from any “street cross- 
ing” should be held to include the junction of 
two streets, though one of them terminates at 
that point. Schneider v. Market St. Ry. Co., 
66 Pac. 734, 736, 134 Cal. 482. 


STREET IMPROVEMENT. 


“Street improvement” implies special 
henefit to the abutting property after the im- 
provement is made. It is supposed to en- 
hance its market value, and, where the prop- 
erty itself is improved, as a rule it enhances 
its value for use. Walsh v. Sims, 62 N. E. 
120, 121, 65 Ohio St. 211. 


“Improvement,” as used with respect to 
streets and sidewalks in a general sense, wili 
include any repairs upon a street or a side 
walk; but as used in a city charter, author- 
izing the city to improve the highways and 
providing that it shall not be liable for fail- 
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ure to exercise such power, “improve” re-| already Inid out to be vacated, etc., includes 
fers to the betterment of streets and side- the vacation of a street, as well as the open- 
walks, where they have been already estab- ing. Cook v. Borough of Chambersburg, 39 


lished and put in proper condition, and not to N. J. Law (10 Vroom) 257, 259. 


puch seeds and A wk 5 Act March 23, 1883 (Supp. Revision, p. 
pary to make and p tuem 5 548, § 263), which provides that hereafter, in 
- for travel. City of Birmingham v. Starr, 20 : > 
South. 424, 427, 112 Ala. 98. assessing the cost and expenses of “street im- 
: provements” of any town or township of this 
The statutes authorizing assessments for State, the commissioners, etc., shall assess the 
local “improvements,” etc., have reference to | said costs and expenses upon the land and 
the specific thing of definite location which is | Teal estate benefited by such improvements, 
done or added to the street, whereby it is im- | etc., means the grading and paving and any 
proved. The term is not to be applied indis- | other work upon them for which an assess- 
criminately to any part of the street, because | ment may be levied. It does not include the 
it may have been improved, in the sense of | laying out and opening of new streets. Cher- 
having been benefited by a change or addi- Ty v. Town of Keyport, 20 Atl. 970, 972, 52 N. 
tion made elsewhere on the street. City o J. Law, 544 (cited and approved in State v. 
Cincinnati v. Batsche, 40 N. E. 21, 24, 52 Town of West Hoboken, 24 Atl 477, 478, 54 


Ohio St. 324. N. J. Law, 508). 
Change of grade. Construction of sewer. 
Laws 1881, c. 40, § 2, providing that A sewer is not a “street improvement.“ 


cities of the second class in their corporate | and the city council has not the power, by 
capacity are authorized and empowered to calling a sewer a street in an ordinance, to 
enact ordinances for the following purposes, construct the one under pretense of repairing 
in addition to the other powers granted by | the other, so as to lay a burden of taxation, 
law: To open and improve streets, avenues, | Which should have been borne by the public 
and alleys within the city—should be con- at large, upon a few adjacent property hold- 
strued to include the power to alter the ers. Clay v. City of Grand Rapids, 60 Mich. 
grade or change the level of the land on 451, 456, 27 N. W. 596, 598. 
which the streets are Inid out. If the city 
has once fixed a grade, which it afterwards 
finds improper or insufficient, it has not ex- 
hausted its power, and therefore has the au- 
thority to change the grade or improve the 
streets. There is the same reason and the 
same justification for changing the grade 
once established, when the public convenience 
is found to require it, that there is for fixing 
it in the first place. Therefore the power to 
open and improve streets, which includes the Sprinkling. 
power to grade them, may be exercised from The word “improvement” means “that 
time to time as the wants of the city may re- by Which the value of anything is increased, 
quire. Methodist Episcopal Church v. City Its excellence enhanced, or the like, or an 
of Wyandotte, 3 Pac. 527, 529, 31 Kan. 721. amelioration of the condition of property ef- 
fected by the expenditure of labor or money, 
Establishment or vacation. for the purpose of rendering it useful for 
banks other purposes than those for which it was 
Act 1867. § 2, providing that, before the originally used, or more useful for the same 
. any county shall order any purposes“; thus including the sprinkling of 
improvement” of a road, a petition should streets with the term “local improvement.” 


be presented, signed by a majority of the: State v. Reis, 38 N. W. 97, 98, 38 Minn. 371. 
landholders resident within the county, e 


whose lands would be assessed for the ex- 
pense of the same, means not only the im- STREET OPENED AND GRAD ED. 


provement of an existing road, but also the b 
establishment and construction of a new A charter provision requiring all streets 


road. Putnam County Com'rs v. Young, 36 hich may have been opened and graded to 
Obio St. 288 292. be kept open and in repair does not make the 
, duty to keep open and in repair dependent 
“Improvement,” as used in Laws 1872, upon the establishment of what is known as 

g 25, providing that the common council shall! the grade of the street, or upon the final 
cause notice to be given of the proposition completion of grading in conformity to such 
for making any improvement or doing any | established grade, or upon a formal opening 
work under the preceding section, authoriz- | of the street, as, for instance, by a resolution 
ing the council to lay out, accept, and open of the common council. But if a portion of 
any street, and to order and cause any street | such street has been opened and graded by 


“Street improvement,” as used in the Ho- 
boken city charter, providing for the collec- 
tion of assessments for street improvements, 
does not include the building of sewers; and 
an officer employed to collect assessments for 
street improvements is not authorized to col- 
lect sewer assessments. City of Hoboken v. 
Harrison, 30 N. J. Law (1 Vroom) 73, 79. 


——— m 
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the city, to whatever extent, for the express 
and avowed purpose, and with the result of 
inviting and accommodating public travel 
thereon, as the same is opened and graded, 
it is the duty of the city to keep such por- 
tion open and in repair. Lindholm v. City 
of St. Paul, 19 Minn. 245, 248, 249 (Gil. 204, 
208). 


STREET RAILROAD. 


Other street railway, see “Other.” 


“Street railway” menns a railroad or 
railway, generally operated by manual pow- 
er, according to the express provisions of 
Pub. St. c. 112. Holland v. Lynn & B. R. Co., 
11 N. E. 674, 676, 144 Mass. 425. 


A “street railway” has been variously 
defined. As the name indicates, the primary 
meaning is one constructed and operated on 
and along the streets of a city or town, for 
the carriage of persons from one point to an- 
other in such city or town, or to and from its 
suburbs. It is peculiarly an institution for 
the accommodation of people in cities or 
towns. Its tracks are ordinarily laid to con- 
form to street grades. Its cars run at short 
intervals, stopping at street crossings to take 
on and discharge passengers. In its business 
it is confined to the carriage of passengers, 
and not freight. Hannah v. Metropolitan St. 
R. Co., 81 Mo. App. 78, 82 (citing Williams v. 
City Electric Ry. [U. S.] 41 Fed. 556; Funk v. 
St. Paul City Ry. Co., 61 Minn. 435, 63 N. W. 
1099, 29 L. R. A. 208, 52 Am. St. Rep. 608). 


A “street railroad” is one the rails of 
which are laid to conform to the grade and 
surface of the street, and which is otherwise 
constructed so that the public is not excluded 
from the use of any part of the street as a 
public way, which runs at a moderate rate of 
speed compared to the speed of traffic rail- 
roads, which carries no freight, but only pas- 
sengers, from one part of the thickly populat- 
ed district to another in a town or city and 
its suburbs, and for that purpose runs its 
cars at short intervals, stopping at the street 
crossings to receive and discharge its pas- 
sengers, and which is operated either by 
manual or mechanical power. Williams v. 
City Electric St. Ry. Co. (U. S.) 41 Fed. 556, 
557; Bloxham v. Consumers’ Electrie Light 
& St. R. Co., 18 South. 444, 446, 36 Fla. 519, 
29 L. R. A. 507, 51 Am. St. Rep. 44. 


A “street railway” is a public utility. 
It is an appropriate and necessary method of 
using the highway, and municipalities may 
permit them to occupy and use portions of 
the street. Such occupancy is in common 
with that of the general public; all persons 
being at liberty to drive upon and over them, 
where they are laid in the traveled portion 
of the street. City of Detroit v. Detroit 
United Ry. (Mich.) 95 N. W. 736, 737. 
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The grant of power to construct and 
operate street railways implies authority to 
acquire electricity therefor, as fully as au- 
thority to acquire electricity for lighting is 
implied in the grant to construct and operate 
gas and other works for lighting. Riverside 
& A. R. Co. v. City of Riverside (U. S.) 118 
Fed. 736, 745. 


A railroad corporation, whose lines ex- 
tend beyond municipal control, and whose 
corporate existence, authority, and powers 
are not derived from or subject to the mu- 
nicipal regulations, is not a street railway 
corporation, within the meaning of the Con- 
stitution, providing that “no street passen- 
ger railway shall be constructed within the 
limits of any city or town without the con- 
sent of its civil authorities,“ and Code 1886, 
§ 1603, providing that “corporations for con- 
structing, maintaining, and operating street 
railways in a town or city may be formed 
in the mode prescribed, and of the capacity 
and powers in this chapter expressed.” Bir- 
mingham Min. R. Co. v. Jacobs, 92 Ala. 187, 
200, 9 South. 820, 12 L. R. A. 880. 


The term “street railway,” or “railway,” 
as used in the chapters relating to railroads 
and street railways, means a railroad or rail- 
way, including poles, wires, or other ap- 
pliances, and equipment connected therewith, 
of the class operated by motive power other 
than steam, and usually constructed in, un- 
der, or above the public ways and places. 
Rev. Laws Mass. 1902, p. 978, c. 111, § 1. 


The words “street railway,” as used in 
the provision relating to the power of a street 
railway to borrow money and issue bonds, 
embrace all street railways built and operat- 
ed for the convenience of passengers along 
the streets, alleys, and public thoroughfares 
of cities in the state. The motor power by 
which the same shall be operated shall be 
limited to horses, mules, and electric and ca- 
ble power. Cobbey’s Ann. St. Neb. 1903, § 
10,089. 


As city purpose. 
See “City Purpose.” 


As common carrier. 
See “Common Carrier.“ 


Elevated road. 


An elevated road is not a “street rail- 
way,” within the meaning of Code, 5 464, 
providing for the compensation of owners of 
roads abutting on a street in which a rail- 
way, but not a street railway, may be laid. 
Freiday v. Sioux City Rapid Transit Co., 
60 N. W. 656, 657, 92 Iowa, 191, 26 L. R. A. 
246. 


Freight belt road. 


A street railroad is a street railway pas- 
senger carrier, whose road lies along and up- 
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on the streets of a city, town, or village. 
Thompson-Houston Electric Co. v. Simon, 
20 Or. 60, 25 Pac. 147, 10 L. R. A. 251, 23 
Am. St. Rep. 86; Carli v. Stillwater St. Ry. 
& Transfer Co., 28 Minn. 873, 10 N. W. 205, 
41 Am. Rep. 290. Authority to construct a 
street railroad does not authorize the con- 
struction of a freight belt railroad. South & 
N. A. R. Co. v. Highland Ave. & B. R. Co., 
24 South. 114, 117, 119 Ala. 105. 


Horse railway. 


In holding that the grant of a franchise 
of a horse railway was not a grant of a 
franchise to operate any kind of a street rail- 
way, the court said: “If the Legislature had 
used the words ‘street railway,’ instead of 
the term ‘horse railway,’ a very pertinent 
question would arise whether it intended to 
grant an exclusive right to any other than 
that form of street railway, to wit, horse 
railway, with which it was familiar.” We 
are bound to assume that the Legislature is 
dealing with the known, and not with the 
unknown, and that, when it grants a fran- 
chise, it only intends to grant that of which 
it has knowledge. Omaha Horse R. Co. v. 
Cable Tramway Co. (U. S.) 30 Fed. 324, 829. 


Horses included. 


“Railway,” within the meaning of an ex- 
emption from taxation of a railway charter- 
ed to operate horse cars in a city street, in- 
cludes the horses by which such cars are pro- 
pelled. Northampton Co. v. Passenger Ry. 
Co., 8 Pa. Co. Ct. R. 442, 443. 


A “railroad,” within the meaning of the 
statute exempting a company chartered to 
operate a horse street railway, does not in- 
clude horses used to operate the car, as they 
may at any moment be employed for otlier 
use than those designated in the charter 
of the company; nor does it Include the horse 
barns of the company, but includes its tracks 
and turntables. People’s St. Ry. Co. v. Scran- 
ton, 8 Pa. Co. Ct. R. 633, 634. 


Railroad distinguished. 


A railroad is for the use of the univer- 
sal public in the transportation of persons, 
baggage, and other freight. A “street rail- 
way” is dedicated to a more limited use of 
the local public, for the mere transient 
transportation of persons only, and within 
the limits of the city. In the technical sense, 
therefore, a street railway is not a rail- 
road, and the court held that it was not in- 
cluded within the provisions of the statute 
authorizing the condemnation of lands for 
railroad purposes. Thormpson-Houston Elec- 
tric Co. v. Simon, 25 Pac. 147, 149, 20 Or. 60, 
10 L. R. A. 261, 23 Am. St. Rep. 86. 


A railroad and a street railroad or way 
are, in both their technical and popular im- 
port, as distinct and different things as a 
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road and a street, or as a bridge and a rail: 
road bridge. A street railway is not, in 
either the popular or legislative sense, a 
railroad. Front St. Cable Ry. Co. v. Johnson. 
25 Pac. 1084, 1085, 2 Wash. St. 112, 11 L. R. 
A. 693 (citing Louisville & P. R. Co. v. Lou- 
isville City Co., 63 Ky. [2 Duv.] 175). 


„Street railway” is defined as a railway 
laid down upon roads or streets for the pur- 
pose of carrying passengers. The distinctive 
and essential feature of a street railway, con- 
sidered in relation to other railroads, is that 
it is a railway for the transportation of pas- 
sengers, and not of freight. Montgomery v. 
Santa Ana Westminster Ry. Co., 37 Pac. 
786, 787, 104 Cal. 186, 25 L. R. A. 654, 43 
Am. St. Rep. 89 (citing Elliott, Roads & 8. 
p. 507). 


A city railroad, or street railroad, is a 
mere omnibus upon rails. Like an omnibus, 
it stops everywhere along its route to en- 
able passengers to come in or go out. It is 
required to run during night and day as 
often as public convenience requires, and 
does not engage to carry property at all, but 
to carry passengers only. It has no apart- 
ment for the reception, safe-keeping, and 
transit of the trunks of passengers, but is 
composed of a number of separate vehicles 
run by horses and provided only with seats 
for passengers. It is not practicable or pos- 
sible to fix the rate of fare at so much per 
mile, and the only practicable course is to 
have one fixed rate of fare, which the pas- 
senger is supposed to pay, whether he goes 
the entire distunce or not. Therefore a pro- 
vision of the statute providing that railroads 
shall not charge to exceed three cents per 
mile, and imposing a penalty for charging a 
greater sum, does not apply to such city rail- 
road. Hoyt v. Sixth Ave. R. Co. (N. T.) 1 
Daly, 528, 530. 


At the time of the adoption of the new 
Constitution of Pennsylvania there was a 
clear distinction, known and recognized by 
lawyers and courts, between the terms “‘rail- 
roads” and “railways,” and tbis distinction 
is recognized in the Constitution, which pro- 
vides that “no railroad, railway, or other 
transportation company shall grant free pass- 
es to any person except officers or employés 
of the company,” and the court held that ar- 
ticle 17 of the Constitution, relating to rail- 
roads and canals, and prohibiting the consoli- 
dation of parallel or competing lines, did not 
apply to “street passenger railways.” Ship- 
ley v. Commonwealth R. Co. (Pa.) 13 Phila. 
128, 130. 


. Ordinarily, when we speak of a “raifl- 
road,” we mean a railroad over which freight 
and passengers are transported from one 
town or city to another. When we speak of 
these roads on which passengers are trans- 
ported over the street of a town or city, we 
call them “street railways.” Const. art. 10, 
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§ 5, forbidding the acquisition of railroad 
properties by parallel or competing lines, 
applies to railroads proper, and not to street 
railways. Scott v. Farmers’ & Merchants’ 
Nat. Bank (Tex.) 75 S. W. 7, 16. 


Railway in park. 


A “street railway“ ex vi termini im- 
ports a railway in a street, whether it be 
propelled by borses or electricity, and has no 
relation to a passenger railway in a park, 
where there are no streets. City of Phila- 
delphia v. McManes, 34 AtL 331, 833, 175 
Pa. 28. 


As limited to railways in streets. 


“Street railways” are railways on and 
along the streets of a city or town. They 
must conform to the grades of the streets 
they occupy. They may diverge for a short 
distance, where the conformation of the 
surface or the position of streams make it 
necessary in order to avoid discomfort or 
danger to the traveling public; but that a 
street railway may, like a steam railway, lo- 
cate its route, not for the accommodation of 
local travel along the highways, but to re- 
duce time and distance for passengers travel- 
ing from city to city or town to town across 
the country, is a proposition not to be enter- 
tained. It involves a perversion of the char- 
acter and object of street railways. Rahn 
Tp. v. Tamaqua & L. St Ry. Co., 31 Atl. 472, 
167 Pa. 8. 


A “street railway” differs from the ordi- 
nary railway running from one state or town 
to another, part of which may chance to be 
located on a highway, in certain essential 
characteristics. Its tracks conform to the es- 
tablished grade of the highway. It has no 
exclusive privilege as to their use. Laufer v. 
Bridgeport Traction Co., 68 Conn. 475, 37 Atl. 
379, 37 L. R. A. 533. Its mode of using 
the street does not necessarily or naturally 
render that part of it which it occupies, 
whether with its tracks or its poles and 
wires, impassable or seriously inconvenient 
for ordinary travel. A street railway with- 
out a street to run on, and to serve and ac- 
commodate as it runs, would be an anomaly. 
Canastota Knife Co. v. Newington Tramway 
Co., 86 Atl. 1107, 1108, 69 Conn. 146. 


“Street railway,” as used in Acts 1882, 
e. 229, and Acts 1894, e. 550, imposing a tax 
on the gross receipts of street railway com- 
panies, in the city of Baltimore, cannot be 
construed to include railways that, though 
operated like street railways, are in fact not 
built upon and do not occupy streets at all. 
City of Baltimore v. Baltimore, C. & E. M. 
Pass. R. Co., 35 Atl. 17, 18, 84 Md. 1, 83 L. 
R. A. 508. 


Underground railway. 


“Street railway,” as used in Const. art. 
8, $ 18, providing that no law shall author- 
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ize the construction or operation of a street 
railroad, except on certain conditions, in- 
cludes an underground railway in a city or 
village, following the lines of the streets. 
In re New York Dist. Ry. Co., 14 N. H. 187, 
189, 107 N. Y. 42. 


STREET RAILROAD TRACK. 


In the act relating to the assessment of 
street railways, and providing that the track 
shall be assessed as personal property, the 
word “track” will be construed to include 
not only the tles, spikes, rails, and switch- 
es, but also the right to use the bed on 
which they are placed. Detroit Citizens’ St. 
Ry. Co. v. Common Council of Detroit, 85 N. 
W. 96, 100, 125 Mich. 673, 84 Am. St. Rep. 
589 (citing Detroit City Ry. Co. v. City of 
Detroit, 76 Mich. 428, 48 N. W. 477). 


STREET RAILWAY CAR. 


“Street railway cars” are omnibuses or 
vehicles in the nature of omnibuses, within 
the meaning of a statute authorizing the li- 
censing of omnibuses or vehicles in the na- 
ture thereof. Frankfort & P. Pass. Ry. Co. 
v. City of Philadelphia, 58 Pa. (8 P. F. Smith) 
119, 125, 98 Am. Dec. 302. 


STREET RAILWAY COMPANY. 


“Street railway companies” are public 
carriers of passengers, and are given corpo- 
rate existence to enable them to provide the 
means of rapid transportation for the con- 
venience of the people and the promotion of 
the public welfare. North Chicago Electric 
Ry. Co. v. Peuser, 60 N. E. 78, 79, 190 III. 67. 


A “street railway company” is a corpo- 
ration by which a street railway is construct- 
ed, maintained, or operated, under the ex- 
press provisions of Pub. St. e. 112. Holland 
v. Lynn & B. R. Co., 11 N. E. 674, 676, 144 
Mass. 425. . 


“Street railway companies” are modern 
local conveniences, the location and con- 
struction of which are subject to the will of 
the public they are intended to serve. This 
will is expressed through the local authori- 
ties. Such companies cannot force them- 
selves into neighborhoods where they are 
not wanted. When permission is given them 
to occupy a public street, they acquire tbere- 
by, not an exclusive right upon its surface, 
but a right concurrent with that of the 
general public. Their cars are a substitute 
for the private earriage and the public om- 
nibus. They must move them along their 
tracks upon the surface of the street, to the 
grade on which they are required to conform. 
They have no right to grade or fill, or in 
any manner interfere with the access to, pri- 
vate property from the highway, or so to 
construct the road as to interfere with pub- 
lic travel or disturb adjacent landowners. 
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They are not endowed with the right of emi- 
nent domain, because they do not need it. 
Heilman v. Lebanon & A. St. Ry. Co., 87 
Atl. 119, 120, 180 Pa. 627. 


The term “street railroad company,” as 
used in the chapter relating to the listing of 
personal property for taxation, includes any 
person or persons, joint-stock association, or 
corporation, wherever organized or. incor- 
porated, when engaged in the business of 
operating a street, suburban, or interurban 
railroad, either wholly or partially within 
this state, whether the cars used in such busi- 
ness be propelled by animals, steam, cable, 
electricity, or other motor. Bates’ Ann. St. 
Ohio 1904, § 2780-17. 


As used in the chapter relating to street 
railway companies, the words “street railway 
company” include all railway corporations 
authorized to lay and use any part of their 
railway tracks in public highways, other- 
wise than for crossing purposes. Pub. St. 
N. H. 1901, p. 528, c. 27, § 2. 


STREET RAILWAY FRANCHISE. 


A “street railway franchise,” while not 
a corporate franchise, is a special privilege 
granted by sovereign authority, and the state 
may always inquire into the title by which 
it is held, and render judgment of ouster if 
the party assuming to exercise it has no title 
thereto. State v. Milwaukee, B. & L. G. R. 
Co., 92 N. W. 546, 548, 116 Wis. 142. 


STREET USE. 


The construction of a viaduct to carry 
the street at a higher level, for the benefit of 
the public, is a “street use,” and not a tak- 
ing of public property. Sauer v. City of New 
York, 83 N. Y. Supp. 27, 28, 40 Misc. Rep. 
585. 


STREET-WALKING. 


“Street-walking’”’ is the offense of a com- 
mon prostitute offering herself for sale upon 
the streets at unusual or unreasonable hours, 
endeavoring to induce men to follow her for 
the purpose of prostitution. Pinkerton v. 
Verberg, 78 Mich. 573, 577, 44 N. W. 579, 
580, 7 L. R. A. 507, 18 Am. St. Rep. 473. 


STREET WORK. 


“Street work,” as used in Municipal Cor 
poration Act, § 777, amended by St. 1891, p. 
54, providing that all street work shall be 
done by contract, let after notice by publica- 
tion, cannot be construed to include the light- 
ing of streets by electric arc lights, placed 
above the intersection of streets. “Street 
Work“ is a phrase of common parlance, and 
has a well-defined signification. The words 
mean exactly what they indicate, namely, 
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work upon the street, or work in repairing 
or making the street. Electric Light & Pow- 
er Co. v. City of San Bernardino, 34 Pac. 
819, 100 Cal. 348. 


STRETCHING. 


The word “stretching,” in {ts common 
use in grants during the early periods of 
the English colonial government bere, was 
applied either to the extent of a single line. 
or of a rolling location, in which the breadth, 
being described by lines on surfaces, was car 
ried with such breadth to the object describ- 
ed as its termini. Van Gorden v. Bogardus 
(N. T.) 5 Johns. 440, 462. 


A patent of land, described as “stretch- 
ing along the bay,” carries the land down to 
ordinary high-water mark. Cortelyou v. Van 
Brundt (N. X.) 2 Johns. 357, 302, 3 Am. Dec. 
439. 


STRICT. 


The word “strict” is defined as follows: 
“Strenuously enjoined and maintained; ob 
served, kept, or enforced with rigid exact- 
ness; as strict order, strict silence, strict 
honesty, in strict confidence. © © Ac 
curate; not wide or loose; as a strict rul- 
ing. © è è Intimately; close; as friend- 
ship.” People v. Gardiner, 53 N. Y. Supp. 
451, -453, 33 App. Div. 204. 


STRICT CARE. 


The term “strict care,” as used in an ac 
cident policy, has no technical significance, 
but is to be interpreted as the language is 
usually understood. Hayes v. Continental 
Casualty Co., 72 S. W. 135, 138, 98 Mo. App. 
410. 


STRICT CONSTRUCTION, 


In legal phrase, “strict construction” of 
the statute means such construction as pre 
sumes the Legislature to have intended the 
least innovation on previous law. Shorey v. 
Wyckoff, 1 Wash. T. 348, 349, 351. 


The rule requiring penal statutes to be 
“construed strictly’? means that, in cases of 
doubtful construction, that interpretation 
should be adopted which restricts the opera- 
tion and enforcement of the forfeiture. Stan- 
yan v. Town of Peterboro, 46 Atl. 191, 194, 
69 N. H. 372. 


“Strict construction” is that which re- 
fuses to expend the law by implications or 
equitable considerations, and confines its op- 
eration to cases which are clearly within 
the letter of the statute, as well as within 
its spirit or reason. When the sense of 
the law is manifest, and leads to nothing 
absurd, there can be no reason not to adopt 
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it. Statutes exercising the power of taxa- 
tion in any of its forms, or delegating that 
power to political subdivisions, are to be 
strictly construed. Barber Asphalt Pav. Co. 
v. Watt, 26 South. 70, 72, 51 La. Ann. 1345. 


The rule that the contract of the surety 
is to be construed strictly is to be con- 
strued as meaning that the extent of the 
liability to be incurred must be expressed 
by the surety or necessarily comprised in the 
terms used in the obligation or contract; 
that is, the obligation is not to be extended 
to any other subject, to any other person, 
or to any other period of time than is ex- 
pressed or necessarily included in it. In this 
sense only is the rule to be construed, and 
the surety contract is subject to the same 
rules of construction and interpretation as 
every other contract. Burge, Sur. (Ist Am. 
Ed.) 40; Warner v. Connecticut Mut. Life 
Ina, Co., 3 Sup. Ct. 221, 223, 109 U. S. 357, 
27 L. Ed. 962. 


STRICT FORECLOSURE. 


“Strict foreclosure” is a proceeding de- 
vised to extinguish the mortgagor’s right to 
redeem. Lightcap v. Bradley, 58 N. H. 221, 
223, 186 III. 510. 


The remedy by strict foreclosure in the 
ease of common-law mortgages is closely 
analogous to actions to quiet title, where 
the plaintiff holds the legal title and seeks 
to remove some claim asserted against it. 
So strict foreclosure is often resorted to 
in cases of land contracts, where the ven- 
dor has retained the title and the vendee 
has failed to perform his contract. In such 
case the court finds the amount unpaid, and 
decrees that it be paid on or before a day 
stated, and, on failure to make the pay- 
ment, that defendant’s equity be foreclosed. 
Generally speaking, in cases of strict fore- 
closure, plaintiff must have title against 
which the defendant has or asserts some 
equity. Warner Bros. Co. v. Freud, 72 Pac. 
345, 138 Cal. 651. 


STRICT GUARANTY. 


The term “strict guaranty” does not in- 
clude a promise of the guarantor to do 
what another is bound to do, if he shall 
not do it himself; but such an obligation is 
distinguished as an original undertaking in 
the nature of a suretyship. Woody v. Ha- 
worth, 57 N. H. 272, 273, 24 Ind. App. 6384. 


STRICT INTERPRETATION. 


Bish. St. Crimes, § 194, in regard to the 
meaning of “strict interpretation” of stat- 
utes relating to crime, says: “Such statutes 
are to reach no further in meaning than 
their words. No person is to be made sub- 
ject to them by implication, and ail doubts 
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concerning their interpretation are to pre- 
ponderate in favor of the accused. Only 
those transactions are covered by them 
which are within both their spirit and their 
letter.” State v. Burke, 52 S. W. 226, 227, 
151 Mo. 136. 


STRICTEST VIGILANCE. 


An instruction that a carrier, {n con- 
veying passengers to their respective desti- 
nations, was bound to exercise the “strictest 
vigilance,” was not erroneous. It does not 
require more vigilance than an {instruction 
requiring s carrier to exercise the utmost 
vigilance; the word “utmost” being quite 
as comprehensive in its scope as the word 
“strictest.” Waller v. Hannibal & St. J. R. 
Co., 83 Mo. 608, 616. s 


STRICTLY CHOICE. 


In a case involving a warranty of evap- 
orated apples, evidence was admitted that 
the term “strictly choice” means that the 
apples were of good color, cut in rings, had 
been properly evaporated, and would keep 
in good condition throughout the following 
summer. Long v. J. K. Armsby Co., 43 Mo. 
App. 253-260. 


STRICTLY CONFIDENTIAL RELA- 
TION. 


A “strictly confidential relation,” within 
Laws 1896, c. 821, § 1, providing that no hon- 
orably discharged Union soldier shall be re- 
moved from any position, except for incom- 
petency or misconduct, after a hearing on 


notice and charges, except such as occupy a 


strictly confidential relation, means much 
more than the imposition of important du- 
ties, requiring the exercise or intelligence 
of trained ability or integrity. It neces- 
sarily implies personal contact between 
the officer and his superior, where the officer 
occupying the position holds toward his su- 
perior a position of confidence and trust, 
where the person occupying the position has 
the power, or in consequence of the relation 
that exists between himself and his superior, 
to impose on the superior liabilities and 
obligations which the superior is bound by 
law to discharge. People v. Palmer, 152 N. 
Y. 220, 46 N. Ð. 329; Chittenden v. Wur- 
ster, 152 N. Y. 368, 46 N. E. 861, 37 L. R. 
A. 809. So that a person holding the po- 
sition of subpcena server in the office of the 
district attorney does not occupy a strictly 
confidential relation. People v. Gardiner, 53 
N. Y. Supp. 451, 453, 33 App. Div. 204 (re- 
versed in 52 N. E. 564, 565, 157 N. T. 520). 


STRICTLY IN REM. 


A judgment in rem is generally said to 
be a judgment declaratory of the status of 
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some subject-matter, whether this be a per- 
son or a thing. Thus the probate of a will 
fixes the status of the document as a will. 
So a decree establishing or dissolving a mar- 
riage is a Judgment in rem, because it fixes 
the status of the person. A judgment or 
forfeiture against specified articles of goods 
for violation of the revenue laws is a judg- 
ment in rem. In such case the judgment 
is conclusive against all the world; and, if 
the expression “strictly in rem” may be 
applied to any class of cases, it should be 
confined to such as these. Chief Justice 
Marshall says: “I have always understood 
that where a process is to be served on the 
thing itself, and where the mere possession 
of the thing itself, by the service of a pro- 
cess and making proclamation, authorizes 
the court-to decide upon it without notice to 
any individual whatever, it is a proceed- 
ing in rem, to which all the world are par- 
tles. The claimant is a party, 
whether he speaks or is silent, whether he 
asserts his claim or abandons it.” Bartero 
v. Real Estate Sav. Bank, 10 Mo. App. 76, 
78, 79. 


STRICTI JURIS. 


A license to trade with the enemy in 
time of war is said to be “stricti juris,” 
and by this is meant that the license granted 
to the person is to be construed strictly as 
to the extent of the power granted by it in 
respect to the manner in which he may ex- 
ercise it, the objects in which he may 
trade, and the persons with whom and 
means and circumstances under which he 
may exercise the power. Graham v. Merrill, 
45 Tenn. 66 Cold.) 622, 629, 


STRIFE. 


The word “strife,” in Gen. St. tit. 12, § 
123, making it a crime to disturb or break 
the peace, or stir up and provoke conten- 
tion and strife by following and mocking 
any person, etc., does not necessarily imply 
blows. It may be evidenced by passionate 
looks, words, and gestures. Thus the use 
of abusive language toward another was 
held to be a stirring up of contention and 
strife, within the meaning of the act. State 
v. Warner, 34 Conn. 276-279. 


STRIKE. 


See General Strike“; Legal Strike“; 
“Sympathetic Strike.” 
Boycott distinguished, see “Boycott.” 


A “strike” is a combined effort among 
workmen to compel the master to the con- 
cession to a certain demand by preventing 
the conduct of his business until compliance 
with the demand. Farmers’ Loan & Trust 
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Co. v. Northern Pac. R. Co. (U. S.) 60 Fed. 
803, 819. 


A “strike” is popularly defined as a 
simultaneous cessation of work on the part 
of the workmen, and its legality or illegality 
must depend on the means by which it is 
enforced, and upon its objects. Farrer v. 
Close, L. R. 4 Q. B. 602, 612. A combina- 
tion among employés having for its object 
their orderly withdrawal in large numbers, 
or in a body, from the service of their em- 
ployer on account simply of a reduction in 
their wages, is not a strike within the mean- 
ing of the word as commonly used. Ar- 
thur v. Oakes (U. S.) 63 Fed. 310, 327 (quoted 
in State v. Kreutzberg, 90 N. W. 1008, 1100, 
114 Wis. 530). 


“A strike is a combination among la- 
borers employed by others to compel an in- 
crease of wages, a change in the hours of 
labor, some change in the mode or manner 
of conducting the business of a principal, or 
to enforce some particular policy in the 
character or number of the men employed, 
and the like.” Delaware, L. & W. R. Co. v. 
Bounds, 58 N. Y. 573, 582. 


A “strike” is defined as the act of quit- 
ting work; specifically, such an act by a body 
of workmen, done as a means of enforcing 
compliance with demands made on their em- 
ployer. It is applied commonly to a com- 
bined effort on the part of a body of work- 
men employed by the same master to enforce 
a demand for higher wages, shorter hours, or 
some other concession, by stopping work in 
a body at a prearranged time, and refusing to 
resume work until the demanded concession 
shall have been made, and is not necessarily 
unlawful, and does not necessarily engender 
breach of the peace. Longshore Printing 
Co. v. Howell, 38 Pac. 547, 551, 26 Or. 527, 
28 L. R. A. 464, 46 Am. St. Rep. 640 (citing 
Delaware, L. & W. R. Co. v. Bowns, 58 N. 
X. 582). 


In mining law. 

The term “strike,” as used in the mining 
law, designates the direction of a vein or 
lode across and through the country. King 
v. Amy & Silversmith Con. Min. Co., 24 Pac. 
200, 202, 9 Mont. 543. 


STRIKE OUT. 
See Motion to Strike Out.” 


STRIKING. 


In a prosecution for robbery, it was 
shown that the prisoners ran after the prose- 
cutor, put their arms around his neck, and 
threw him on the ground, and one of them 
held him jammed down to the ground while 
the other rifled his pockets. In holding that 
this did not bring the case within the provi- 
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ston of the statute, providing that “if any 
person shall assault another, and shall feloni- 
ously rob, steal, and take from his person 
any money or other property, being armed 
with a dangerous weapon, with intent, if 
resisted, to kill or maim the person robbed, 
or if, being so armed, he shall wound or 
strike the person robbed, he shall suffer,“ 
etc. The court said: Here was force un- 
doubtedly, enough to do considerable vio- 
lence to the man’s person, and to produce the 
feeling of stiffness, of which he complained 
the next day. But it was not the particular 
violence which is expressed by the term 
‘striking,’ which implies force applied with 
an impetus; a blow. The pressing with their 
arms and throwing him down, and holding 
him down, were neither of them a blow. 
The words jammed down,’ in the way in 
which they are used, do not come up to the 
idea of striking. The terms are that ‘they 
held him jammed down to the ground,’ from 
which we understand that they held him 
down firmly, and pressed on him forcibly, 
so that he could not extricate himself.” Com- 
monwealth v. Gallagher, 47 Mass. (6 Mete.) 
565-568. 


A verdict of guilty of “striking with 
intent to kill” will not authorize a sentence 
for striking with a dangerous weapon with 
intent to kill. We are forbidden, in con- 
struing the verdict, to go beyond the words 
used by the jury, giving the words their 
natural significance; that is, in this case, 
we cannot read the verdict as guilty of 
striking with a dangerous weapon, when 
the verdict is simply guilty of striking.” 
State v. Bellard, 23 South. 504, 505, 50 La. 
Ann. 594, 69 Am. St. Rep. 461. 


STROKED. 


“Stroked,” as used in a statement by 
a man that he had stroked a certain woman, 
does not convey the idea of carnal knowledge. 
Whatever obscure meaning the word may 
convey in particular sections of the country 
or in particular companies, it is certain that, 
as it is generally understood by the well- 
educated part of the community, it has no 
bad meaning. Adams v. Hannon, 8 Mo. 222, 
223. 


STRONG. 


“The words ‘strong’ and ‘weak’ are rela- 
tive terms, both having reference to the 
medium of the class to which they are ap- 
plied; one being above and the other be- 
low it.” People v. Crilley (N. Y.) 20 Barb. 
246, 248. 


“Strong,” as used in a representation for 
the purpose of securing credit that the com- 
pany was strong, means financially strong 
or able. People v. Jeffery, 31 N. Y. Supp. 
267, 273, 82 Hun, 409. 
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STRONG BEER. 
As strong liquor, see “Strong Liquor.” 


“Strong beer,” as used in an indictment, 
means a malt inebriating liquor, and is 
Synonymous with “Dutch beer.” People v. 
Wheelock (N. Y.) 8 Parker, Cr. R. 9, 15. 


“Strong beer” is within the meaning of 
the term “strong and spirituous liquors,” in 
chapter 628, Laws 1857, to suppress intem- 
perance. Board of Excise Com’rs v. Taylor, 
21 N. X. 173, 175. 


STRONG CORROBORATING OCIRCUM- 
STANCES. 


Under Rev. St. 712, e. 82, § 19, pro- 
viding that juries shall never convict any 
one for the crime of receiving a bribe for 
his vote upon the testimony of a single wit- 
ness, unless sustained by strong corroborat- 
ing circumstances, one cannot be convicted 
for receiving a bribe for his vote on the 
testimony of a single witness. Russell v. 
Commonwealth, 66 Ky. (8 Bush) 469, 470. 


STRONG HAND. 
See “With Strong Hand.” 


STRONG LIQUOR. 


“Strong or spirituous liquors,” as used 
in a law providing that whoever shall sell 
any strong or spirituous liquors, less than 
a certain quantity, at a time, without having 
a license therefor, shall forfeit a certain 
amount, should be construed to include ale or 
strong beer. Tompkins County Excise 
Com’rs v. Taylor (N. Y.) 19 How. Prac. 259, 
264; Nevin v. Ladue (N. X.) 3 Denio, 43, 44; 
Schwab v. People (N. Y.) 4 Hun, 520, 524. 


The prohibition against the sale on Sun- 
day of “strong and spirituous liquors” in- 
cludes lager beer, if it is proved to be in- 
toxicating. Dillman v. People (N. X.) 4 N. 
Y. Wkly. Dig. 251, 252. 


STRONGLY CORROBORATED. 


“Strongly corroborated,” as used in a 
statute authorizing a conviction on the testi- 
mony of one credible witness, strongly cor- 
roborated, means that the corroborating evi- 
dence must relate to a material matter; that 
is, it must tend to show the falsity of the 
defendant’s testimony, if he has testified, 
and, taken together, it must be, in the opin- 
fon of both the court and the jury, strong— 
that is, cogent, powerful, forcible, calculated 
to make a deep and lasting impression on 
the mind. This character, however, of cor- 
roborating evidence, may be produced by 
proof of independent facts and circumstan- 
ces, which, when considered separately, 
would not be sufficient, but, when considered 
in the concrete, would be strong. In other 
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words, the corroboration may be by cir- 
cumstantlal evidence, consisting of proof of 
independent facts, which together tend to 
establish the main fact—that is, the corpus 
delicti—and which together strongly corrob- 
orate the truth of the testimony of the sin- 
gle witness who has testified thereto. Her 
nandez v. State, 18 Tex. App. 134, 150, 51 
Am. Rep. 295. 


STRUCK JURY. 


“Struck jury“ means a special jury. 
Wallace v. Wilmington & N. R. Co. (Del.) 18 
Atl. 818, 819, 8 Houst. 529. 


In Act Feb. 12, 1852, enacting that, upon 
the trial of any indictment, the prosecutor 
shall be entitled to challenge peremptorily 
three of the panel of the jurors summoned, 
but that the act shall not apply to struck 
juries, the term “struck juries” is used in 
its technical and common-law sense. Cook 
v. State, 24 N. J. Law (4 Zab.) 843, 847. 


STRUCK OFF. 


“Struck off,” as used in Code Pub. Loc. 
Laws, art. 4, §§ 74-SO, imposing a duty or 
tax on real estate sold at auction each time 
such real estate shall be struck off, should 
be construed in its usual and accepted sense, 
and not in a narrow, contracted, or literal 
one. In common parlance and in the lan- 
guage of the auction room, property is under- 
stood to be struck off or knocked down when 
the auctioneer, by the fall of his hammer or 
by any other audible or visible announce- 
ment, signifies to the bidder that he is enti- 
tled to the property on paying the amount 
bid according to the terms of the sale. Sher- 
wood v. Reade (N. Y.) 7 Hill, 439. The de 
sign of the legislation being to raise revenue 
by the imposition of a tax or duty on sales, 
and not on ineffectual efforts to sell, the term 
“struck off” must be treated as signifying a 
consummated sale. State v. Second Nat. 
Bank of Hoboken, 35 Atl. 889, 890, 84 Md. 
325. 


STRUCTURE. 


See “Lawful 
Structure.” 
Other structure, see “Other.” 


Structure”; “Permanent 


“Structure” is defined to be that which 
is built or constructed; an edifice or a build- 
ing of any kind; in the widest sense, any 
production or piece of work, artificially built 
up or composed of parts and joined together 
in some definite manner; any construction. 
Favro v. State, 46 S. W. 932, 39 Tex. Cr. R. 
452, 73 Am. St. Rep. 950. 


“Building, structures, and improve- 
ments,“ within the meaning of Code Civ. 
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Proc. § 2134, providing that the interest in 
the land, building, structure, or other im- 
provement in a leasehold interest shall be 
subject to Hen, although the lease is forfeit- 
ed, is to be construed to mean such building, 
structures, and improvements put upon the 
premises by the lessee as can be removed. 
Stenberg v. Liennemann, 52 Pac. 8, 85, 20 
Mont. 457, 68 Am. St. Rep. 636. 


When a building has been torn down, 
it ceases to be a “building or structure,” 
within the meaning of Pen. Code, art. 652, 
detining a house which can be the subject 
of arson as a “building or structure,” etc. 
it has lost the arrangement of its parts—its 
form, make, and construction. Mulligan v. 
State, 25 Tex. App. 199, 7 S. W. 664, 8 Am. 
St. Rep. 435. 


A railway consists of the bed or founda- 
tion, which is made of earth, stone, or tres- 
tle work, on which are laid the ties or rails, 
and is included in the term “otber structure“ 


dn a Hen law giving liens on buildings. 


fluines, tunnels, and other structures. Giant 
Powder Co. v. Oregon Pac. R. Co., 42 Fed. 
470, 473, 8 L. R. A. 700. 


The words “structure or other improve- 
ments,“ as used in the mechanic’s lien laws, 
means any building, bridge, wharf, dock, 
pier, bulkhead, vault, subway, tramway, toll 
road, conduit, tunnel, mine, coal breaker, 
flume, pump, screen, tank, derrick, pipe line, 
aqueduct, reservoir, viaduct, telegraph, tele- 
phone, railway or railroad line, canal, mill 
race, works for supplying water, heat, light, 
power, cold air, or any other substance fur- 
nished to the public, well for the production 
of gas, oil, or other volatile or mineral sub- 
stance, or other structure or improvement, 
of whatsoever kind or character the same 
may be. 4 P. & L. Dig. Laws Pa. 1897, col. 
1149, $ 1. 


The term “structure,” as used in the 
provisions of the Code defining and punish- 
ing arson, shall be held to mean and shall 
include in meaning any house, edifice, build- 
ing, cabin, tent, vessel, boat, water craft, 
or erection, capable of affording, or designed 
to afford, or intended when completed to 
afford, shelter for any human being, any 
barn, stable, outhouse, shed, mill, millhouse. 
dryhouse, hophouse, distillery, manufactory, 
shop, store, office, office building, bank build- 
ing, or any building in which property is 
placed or stored, or which is used or intend- 
ed to be used for the purpose of transacting 
any kind of business therein, any public build- 
ing, courthouse, jail, city hall, guardhouse, 
college building, university building, semi- 
nary, poorhouse, market house, pesthouse, 
public bridge, any infirmary, asylum, school- 
house, engine house, hospital, theater, hall, 
church, meeting house, depot, station house, 
railway car, street car, roundhouse, railroad 
bridge, railroad trestle, any wharf, dock or 
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landing, or any building or shed, of what- 
ever kind or description, which is used, or 
intended to be used, for the shelter of any 
human being, animal, or thing. Ballinger's 
Ann. Codes & St. Wash. 1897, § 7095. 


Aqueduct. 


An aqueduct is a “structure,” within 
the meaning of Pub. St. c. 191, § 1, for which 
a lien for labor. performed and furnished and 
for materials furnished and used may be 
established. Nash v. Commonwealth, 54 N. 
E. 865, 174 Mass. 335. 


Bay window. 


As used in Pub. St. e. 77, § 8 providing 
that any structure erected or continued upon 
or over any highway, so as to obstruct the 
same or lessening the full breadth thereof, 
shall be deemed a public nuisance, the term 
“structure” should be construed to include 
a bay window erected and continued over 
the highway, lessening the full breadth of 
the highway at a point eight feet above the 
ground. State v. Kean, 45 Atl. 256, 257, 69 
N. H. 122, 48 L. R. A. 102. 


Boiler and engine. 


A boiler and engine, built in the base- 
ment of the building and constructed upon 
permanent foundations, the boller being in- 
closed by a brick wall, described in the pol- 
icy as “one boiler, engine, and apparatus per- 
taining thereto, contained in the five-story 
and basement brick metal-roof building.“ 
etc., constituted “a structure,“ within the 
meaning of Rev. St. § 3643, providing that, 
in case of a total loss of a structure, the in- 
surer must pay the full insured value of the 
property. Phoenix Ins. Co. v. Luce, 11 Ohio 
Cir. Ct. R. 476, 483, 5 O. C. D. 210, 211. 


Bridge. 
See “Bridge.” 


Building. 


The term “structure” unquestionably in- 
cludes or comprehends a building. Collins 
v. Drew (N. Y.) 50 How. Prac. 477, 479. 


Canal. 


The word “structure” held to include a 
canal partially constructed, within Code Civ. 
Proc. § 1183, entitling a furnisher of mate 
rials for a completed structure to a mechan- 
ic’s lien thereon. Pacific Rolling Mill Co. v. 
Bear Valley Irr. Co., 120 Cal. 94, 96, 52 Pac. 
136, 137, 65 Am. St. Rep. 158. 


Fence. 


In its broadest sense a “structure” is 
any production or piece of work artificially 
built up or composed of parts joined together 
in some definite manner, and in such sense 
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a fence is a structure. Karasek v. Peier, 81 
Pac. 33, 35, 22 Wash. 419, 50 L. R. A. 345. 


“Structure,” as used in Pen. Code, § 476, 
providing for the punishment of any person 
who displaces, removes, or destroys a rail, 
sleeper, switch, bridge, viaduct, culvert, em- 
bankment, or structure appertaining to or 
connected with a railway, cannot be con- 
strued to include the fences inclosing the 
right of way of the railroad. The fences 
bounding and inclosing the land used for 
railroad purposes are obviously not ejusdem 
generis witb the things specified, constitut- 
ing parts of the railroad property. State v. 
Walsh, 45 N. W. 721, 43 Minn. 444, 


Mine. 


Code Civ. Proc. § 1185, giving a mechan- 
ics lien upon the building, improvement, or 
structure separate and distinct from the 
land upon which it is erected or constructed, 
should be construed to include a mine or 
pit sunk within a mining claim. Helm v. 
Chapman, 5 Pac. 352, 66 Cal. 201. 


The use of the phrase “other structure,” 
in a statute providing that mechanics, ete., 
performing any labor upon or furnishing ma- 
terials to be used in the construction, ete., 
of any building, wharf, bridge, ditch, flue, 
aqueduct, tunnel, fence, machinery, railroad, 
wagon road, or other structure shall have a 
lien, etc., shows that the word “structure” 
comprehends all the properties specifically 
enumerated, and is broad enough to include 
any similar things constructed, should the 
enumeration prove incomplete. The term 
does not seem to include a mine. Williams 
v. Mountaineer Gold Min, Oo., 84 Pac. 702, 
704, 102 Cal. 134. 


Office in building. 


“Structure,” as used in Pen. Code, art. 
709, defining a house to be any building or 
structure erected for public or private use, 
of whatever material it may be constructed, 
should be construed to include a place, of- 
fice, apartment, or room in one corner of a 
hardware room, made of pickets, four feet 
high, one inch square, and three inches 
apart, on the top of which there was a plank, 
in which the account books, money, etc., of 
a lumber company were Kept, and where the 
business of such company was transacted 
by their agent or clerk; it being partitioned 
off and used separately from any other por- 
tion of a hardware house for a particular 
business, and commonly understood as a 
room therein. Webster defines “structure” 
to be a building of any kind, but chiefly a 
building of some size or magnificence; an 
edifice. Bouvier defines a building to be an 
edifice erected by art and fixed upon or over 
the soil, composed of brick, stone, marble, 
wood, or other proper substance connected 
together, and designed for use in the posi- 
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tion it is so fixed. Anderson v. State, 17 v. City of New Haven, 39 Atl. 597, 599, 70 


Tex. App. 805, 810. 


Oil well and machinery. 


The term “structure,” when applied to a 
material thing made by human labor, means 
something composed of parts or portions 
which have been put together by human ex- 
ertion; and hence an oil well, together with 
the derrick, engine, boiler, pumps, piping, 
and appliances attached thereto, is a “struc- 
ture,” within Burns’ Ann. St. 1804, § 7255, 
giving to materialmen a lien on a house, 
mill, ete., or other structure. Haskell v. Gal- 
lagher, 50 N. E. 485, 20 Ind. App. 224, 67 
Am. St. Rep. 250. 


Poles and wires. 


“Structure,” as used in Mills’ Ann. Code, 
$ 8669, giving every person performing labor 
upon, or furnishing materials of any kind in 
the construction, alteration, or repair of, any 
building, aqueduct, or any other structure 
a lien upon the same for the work done or 
materials furnished, should be construed to 
include poles set in the ground, connected 
together by wire in the usual way for the 
transmission of electricity for the purpose 
of light and power. Forbes v. Willamette 
Falls Electric Co., 23 Pac. 670, 19 Or. 61, 
20 Am. St. Rep. 793. 


Railroad. 


“Structure,” as used in an Ohio statute 
giving a laborer’s lien upon a structure, 
does not includea railroad. Massillon Bridge 
Co. v. Cambria Iron Co., 52 N. E. 192, 193, 
59 Ohio St. 179 (citing Rutherford v. Cincin- 
nati & P. R. Co., 35 Ohio St. 559, 561). 


“Structure,” as used in the act of 1885, 
giving a lien for labor and materials fur- 
nished in the construction of any building, 
ditch, flume, tunnel, and any other structure, 
meant anything that may be attached or 
built upon the realty, and hence included a 
railroad. Giant Powder Co. v. Oregon Pac. 
R. Co. (U. S.) 42 Fed. 470, 473, 8 L. R. A. 700. 


The term “other structures,” as used in 
the mechanic’s lien law of Oregon of 1885, 
giving a lien on materials furnished for any 
building, bridge, fence, machinery, or any 
other structure, includes a railway. Ban v. 
Columbia Southern R. Co. (U. 8.) 117 Fed. 21, 
31. 54 C. O. A. 407. 


Railroad tracks. 


“Structure,” as used in a statute provid- 
ing an action for injuries sustained by reason 
of defective roads and bridges, and enacting 
that, when the injury is caused by a struc- 
ture legally placed on such road by a railroad 
company, it, and not the party bound to 
keep the road in repair, shall be Hable there- 
for, should be construed to include the tracks 
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Reservoir, 


A reservoir for an electric light plant, 
for the purpose of storing water sufficient to 
supply the steam engines operating such 
plant, is a part of the main structure thereof, 
and an appurtenance to the property. Brush 
Electric Works v. Warwick Electric Mfg. 
Co. (Ohio) 6 Lower Ct. Dec. 475, 4 Ohio N. P. 
Rep. 279, 6 Ohio S. & C. P. Dec. 475, 478. 


Swings or seats in dancing hall. 


“Structures,” as used in Code, §§ 1183, 
1192, authorizing a mechanic’s lien on build- 
ings or “structures,” etc., does not include 
swings or seats in a dancing hall. Lothian 
v. Wood, 55 Cal. 159, 163. 


Train. 


Rev. 1875, p. 232, § 10, providing that, 
when an injury is caused by a structure 
legally placed on a road by a railroad com- 
pany, it, and not the party bound to keep the 
road in repair, shall be liable therefor, refers 
to some permanent stationary erection, rather 
than to a moving car or locomotive engine. 
The railroad track would be a structure, but 
a moving train on the track cannot well be 
construed as a part of the structure. Lee v, 
Town of Barkhampsted, 46 Conn. 213, 217. 


Vessel. 


The word “structure,” measured by its 
derivation, means something that is arranged 
built, or constructed. Webst. Dict. Bouvier 
defines it to mean “that which is built or 
constructed.” A vessel in the course of con- 
struction is a structure, within the meaning 
of Laws 1897, c. 415, providing that a person 
employing another in the erection or repair- 
ing of a house, building, or structure shall 
not erect unsafe scaffolding. Chaffee v. 
Union Dry-Dock Co., 73 N. Y. Supp. 908, 911, 
68 App. Div. 578. 


STRUCTURE CONNECTED WITH 
WHARF. 


“Structure,” as used in Laws 1872, « 
669, § 1, giving a mechanic’s lien on wharves, 
piers, bulkheads, and bridges, and materials 
furnished therefor, and labor performed in 
constructing such wharves, piers, bulkheads, 
and bridges, and other structures connected 
therewith, unquestionably includes or com- 
prebends a building, and is not limited to 


mean only appendages to a pier or wharf, 


such as stairs, gangways, ete. Collins v. 
Drew (N. Y.) 6 Daly, 234, 236. 


| STUBBLE. 


In a lease requiring that the premises 


of a railroad. New York, N. H. & H. R. Co. should be sowed to wheat, oats, or barley, 


STUBBLE 


and hay, and providing that all the “stub- 
ble” on the land should belong exclusively to 
the landlord, “stubble” includes whatever is 
left on the ground after the harvest time. 
Callahan v. Stanley, 57 Cal. 476, 478. 


The roots from which sugar cane has 
been cut are called “stubble.” Viterbo v. 
Friedlander, 7 Sup. Ct. 962, 976, 120 U. 8. 
707, 80 L. Ed. 776. 


STUDIO. 


Where premises were leased to be occu- 
pied as a “studio and salesroom,” and for no 
other purpose, a sublease to a person occu- 
pying the premises as a dramshop was a 
breach of the contract; the court saying 
that while we often hear dramshops spoken 
of as “saloons,” and see them so mentioned 
in city ordinances, and signs upon them oft- 
en read “sample room,” “family resort,” and 
other designations, yet no one has ever, we 
believe, yet endeavored to attract custom by 
calling a dramshop a “studio” or a “sales- 
room.” Bryden v. Northrup, 58 IIL App. 233, 
235. 


STUFF. 


The meaning of the word “stuff,” as 
used in a question to a witness, as asking 
him if it is going to benefit him to tell that 
stuff, means trash, nonsense, foolish or irra- 
tional language, or a falsehood; and an ob- 
jection to the question containing such words 
was properly sustained, since any answer 
would compel an admission of the falsity of 
his testimony. State v. Weems, 65 N. W. 
887, 393, 96 Iowa, 426. 


STUFFING THE BALLOT BOX. 


Where officers of election fraudulently 
and clandestinely put in place in the ballot 
box ballots which had not been voted at such 
election before the ballots lawfully deposit- 
ed in such ballot box had been counted, with 
intent thereby to affect the election and its 
result, they are guilty of an offense common- 
ly known as “stuffing the ballot box.” Ex 
parte Siebold, 100 U. S. 871, 379, 25 L. Ed. 
717. 


STUMP. 


A stump is that part of a tree or plant 
remaining in the earth after the stem or 
trunk is cut off; the stub. Webst. Dict. It 
was held that an averment that an injury 
was caused by a stump in a highway was a 
sufficient allegation that the stump was at- 
tached to the soil and of its existence for 
some time. Cremer v. The Town of Port- 
land, 36 Wis. 92, 96. 
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STUMPAGE. 


“Stumpage” ig timber standing in the 
tree. Nitz v. Bolton, 39 N. W. 15, 16, 71 Mich. 
388. 


The standing timber on land is common- 
ly called “stumpage.” Gordon v. Grand Rap- 
ids & I. R. Co., 61 N. W. 549, 550, 103 Mich. 
379. 


“Stumpage” ig the value of the timber 
in a standing tree. United States v. Mills 
(U. S.) 9 Fed. 684, 687; Skeels v. Starrett, 24 
N. W. 98, 101, 57 Mich. 850. 


“Stumpage” is the term used to express 
the compensation paid by the purchaser for 
standing timber to be cut and removed by 
him. Baker v. Whiting (U. 8.) 2 Fed. Cas. 
495, 499. 


A written agreement whereby defendant 
promised to convey to the plaintiff an inter- 
est in certain timber land when he had re- 
ceived his advances and certain costs and 
expenses from the “stumpage cut on the 
land” meant money received or expected to 


| be received from the gale of licenses to cut 


and remove timber from the land. Blood v. 
Drummond, 67 Me. 476, 478. 


STUMP-TAIL. 


“Stump-tail” means depreciated curren- 


cy. Webster v. Pierce, 85 III. 158, 159, 163. 


STUPOR. 


“Stupor” means a different thing from 
excitement. It signifies a suspension or 
great diminution of sensibility; a state in 
which the faculties are deadened or dazed. 
Baldridge v. State (Tex.) 74 8. W. 916, 919. 


STYLE. 


In an action for loss of support against 
liquor sellers, the court instructed that the 
term “means of support” included such 
means as would enable the plaintiffs to live 
in the style and condition becoming their sta- 
tion in life. The use of the term “style” was 
criticised as being a matter purely of indi- 
vidual taste; but the court held that the 
word “style” meant mode or manner, and 
that its use was not therefore prejudicial. 
Gorey v. Kelly, 90 N. W. 554, 655, 64 Neb. 
605. l 


SUB CONDITIONE. 


For a time out of mind, conditions have 
usually been preceded by such words as 
“proviso,” “ita quod,” and “sub conditione,” 
or their modern equivalents. Graves v. De- 
terling, 24 N. E. 655, 657, 120 N. Y. 447 (quot- 
ed in Trustees of Union College v. City of 


SUBCONTRACT 


New York, 73 N. T. Supp. 51, 53, 6 App. Div. 
553). 


SUBCONTRACT. 


“Subcontract,” as used in Laws Ky. 
1888, giving a lien to persons furnishing la- 
bor or materials for the construction of rail- 
roads and other public improvements, by 
contract with the owner, or by subcontract 
thereunder, means a contract made under a 
contract with the owner, or a contract made 
with the principal contractor. Central Trust 
Co. v. Richmond, N., L & B. R. Co. (U. S.) 54 
Fed. 723, 724. 


The term “subcontract thereunder,” as 
used in the Kentucky act providing that all 
persons performing labor or furnishing ma- 
terial by contract or by subcontract there- 
under shall have a lien, could not be intend- 
ed to make the lien of the subcontractor a 
subrogated one, taking simply the place of 
the contractor, since, if such was the inten- 
tion, the limitation of the lien to original con- 
tract rights would be without meaning, and 
it gives the subcontractor a direct lien. Cen- 
tral Trust Co. v. Richmond, N. I. & B. B. Co. 
(U. S.) 68 Fed. 90, 96, 15 C. C. A. 273, 41 L. 
R. A. 458. 


SUBCONTRACTOR. 
As contractor, see “Contractor.” 


A “subcontractor” is one who has en- 
tered Into a contract, express or implied, for 
the performance of an act witb a person who 
has already contracted for its performance. 
Lester v. Houston, 8 S. E. 366, 369, 101 N. Q. 
605 (citing Phil. Mech. Liens, § 44). 


“Subcontractor,” as used in Mansf. Dig. 
$ 4422, providing that all persons furnishing 
things or doing work, except such as shall 
have contracts therefor directly with the 
owner, proprietor, or agent, shall be consid- 
ered subcontractors, includes one who works 
for the contractor, and authorizes a mechan- 
ic’s lien In his behalf. Buckley v. Taylor, 11 
S. W. 281, 51 Ark. 301. 


“Subcontractor,” within the meaning of 
the Kentucky lien act, is one who contracts 
under and with the principal contractor. 
Richmond & I. Const. Co. v. Richmond, N. I. 
& B. R. Co. (U. S.) 68 Fed. 105, 109, 15 C. C. 
A. 289, 34 L. R. A. 625. 


The word “subcontractor,” as used in 
the mechanic's lien law, means one who di- 
rectly contracts with the original contractor. 
Nixon v. Cydon Lodge, No. 5, K. P., 43 Pac. 
236, 238, 56 Kan. 298. 


The “subcontractor” ig an undercontract- 
or—one who takes under the original con- 
tract, and presumably with knowledge of the 
terms and conditions thereof. A subcon— 
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tractor is not within the meaning of the Ne 
braska statute requiring county boards to 
take from contractors erecting public build- 
ings a bond for “the payment of all laborers 
and mechanics for their labor,” etc., and 
cannot maintain an action on such bond for 
a balance due him from the principal con- 
tractor for materials furnished and wages 
paid to laborers. Erath v. Allen, 55 Mo. 
App. 107, 115. 


All persons furnishing things or doing 
work provided for by the act relating to 
mechanics’ Hens shall be considered sub- 
contractors, except such as have contracts 
therefor directly with the owner, proprietor, 
or his agent or trustee. Ind. T. Ann. St. 
1899, § 2889; Code Iowa 1897, § 3097; Rev. 
Codes N. D. 1899, § 4800; Code Civ. Proc. 
S. D. 1903, § 712. 


Whoever shall do work or furnish ma- 
terials by contract, express or implied, with 
the owner, as provided in the mechanic’s lien 
law, shall be deemed an original contractor, 
and all other persons doing work or furnish- 
ing materials shall be deemed subcontract- 
ors. Rev. St. Utah 1898, § 1383. 


The word “subcontractor,” as used in 
the mechanic’s lien laws, means one who by 
contract or agreement, express or implied, 
with the contractor or with one who acts for 
him, superintends the structure or other 
improvement, or any part thereof, or fur- 
nisbes labor, skill, or superintendence there 
to, or supplies or hauls material reasonably 
necessary for and actually used therein, or 
any or all of them, whether as superintend- 
ent, builder, or materialman, excluding, how- 
ever, architects and those contracting with 
materialmen. 4 P. & L. Dig. Laws Pa 
1897, col. 1150, § 4. 


As laborer or operative. 
See “Laborer”; “Operative.” 


A laborer, working by the day as ma- 
terlalman, who delivers ties or lumber to a 
railroad construction contractor, is not a 
subcontractor, within the lien law. We sup- 
pose a subcontractor to be one who takes 
from the principal contractor specified parts 
of the work, as, for instance, one who agrees 
with the principal contractor to construct 
10 wiles of a railroad out of a line of 20 or 
more miles, which the principal contractor 
has undertaken to build. Farmers’ Loan & 
Trust Co. v. Canada & St. L. Ry. Co., 127 
Ind. 250, 257, 26 N. E. 784, 785, 11 L. R. A. 
740. 


Materialman. 


“Subcontractor,” as used in Gen. St. 
1878, c. 90, § 2, providing that all persons 
performing work of a specified character or 
furnishing any materials therefor, whether 
such work was performed as a subcontractor 
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or otherwise, should have a lien upon the 
property, etc., does not include one who 
simply furnishes materials, but takes no part 
in the work of construction. Merriman v. 
Jones, 44 N. W. 526, 527, 43 Minn. 29 (cited 
in Hightower v. Bailey, 56 S. W. 147, 149, 
108 Ky. 198, 49 L. R, A. 255, 94 Am. St. Rep. 
350). 


A lumber merchant, furnishing lumber 
for the erection of an elevator to builders 
and contractors, who were to erect a build- 
ing for the owners of land, is not a “sub- 
contractor,” within Ky. St. § 2463, giving a 
lien to the person who furnishes material in 
the erection of the building by contract with 
a subcontractor, so as to give the person 
from whom such lumber merchant purchased 
lumber a lien on the building. Hightower 
v. Bailey, 56 S. W. 147, 149, 108 Ky. 198, 49 
L. R. A. 255, 94 Am. St. Rep. 350. 


Under Pub. Acts 1885, No. 45, requiring 
a contractor on a public building to furnish 
a bond for payment for materials, one who 
furnished brick, not for a lump sum, as un- 
der a contract, but who was to supply them 
as would any other materialman supply the 
lime, sand, or other articles to be used in the 
building, at so much per thousand, ete., is 
not a “subcontractor.” Staffon v. Lyon, 104 
Mich. 249, 251, 62 N. W. 354, 355. 


SUBDISTRICT. 


“Subdistrict,” as used in Act 1867 in re- 
lation to common schools, does not include 
the subordinate territorial divisions of sep- 
arate school districts, in which a suit or 
overcharge may be subdivided under the pro- 
visions of Act March 14, 1853, § 33. That 
applies exclusively to township or county 
subdistricts, outside of the limits of any 
city or village, as established by Act March 
14, 1853. Anders v. Spargur, 19 Ohio St 
577, 578. 


SUBDIVIDE. 


Where Gen. Laws 18th Gen. Assem. (Sp. 
Sess.) p. 43, providing for a system of free 
schools, provided that it should be the duty 
of the county commissioners’ court of all 
counties not exempted from this section to 
subdivide their respective counties into con- 
venient school districts, the word ‘“subdi- 
vide” should be construed as used with ref- 
erence to the existing division of the state 
into counties. Reynolds’ Land & Cattle Co. 
v. McCabe, 12 8. W. 165, 72 Tex. 57. 


SUBDIVISION. 


See “Judicial Subdivision”; Legal Sub- 
division.” 


The word “subdivision” means division 
Into smaller parts of the same thing or sub- 
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ject-matter. Kansas City v. Neal, 26 8. W. 
695, 696, 122 Mo. 232. 


“Subdivision,” as used in Sayles’ Civ. St. 
art. 4592, providing that, on the petition of 
“twenty freeholders of any subdivision of a 
county, the commissioners’ court of such 
county shall order an election to be held in 
said * è ® gubdivision, on some day 
named in the order,” to determine whether 
hogs, sheep, goats, etc., shall be permitted 
to run at large in such subdivision, applies 
to a town within the county. Gilley v. Had- 
dox (Tex.) 15 S. W. 714, 715. 


Whenever the terms “county,” ‘“subdi- 
vision,” or “judicial subdivision,” as em- 
ployed in the Code of Criminal Procedure, in 
defining or describing the territorial or local 
jurisdiction of any magistrate or court, or in 
restraining, enlarging, or otherwise confer- 
ring authority upon any court, officer, or 
person of this state, are deemed to be em- 
ployed in the same sense and interchangea- 
bly, except when a different sense plainly 
appears, as, for example: (1) The term 
“county,” when so employed, includes an 
organized county, or an organized county and 
such unorganized counties, or other territory 
or parts of this state, as now are or as may 
be hereafter by law attached to such organ- 
ized county for judicial purposes; (2) the 
term “subdivision,” when so employed, in- 
cludes an organized county, or an organized 
county and such unorganized county or coun- 
ties, or other territory or parts of this state, 
as now are or as may be hereafter by law 
attached to such organized county for judi- 
cial purposes; (3) the term “judicial subdi- 
vision,” when so employed, includes an or- 
ganized county, or an organized county and 
such unorganized county or counties, or other 
territory or parts of this state, as now are 
or as may hereafter by law be attached to 
such organized county for judicial purposes. 
Rev. Codes N. D. 1899, § 8511. 


SUBJECT. 


See “Chinese Subjects”; Foreign Sub- 
ject.” 


„Subject“ is defined as that of which 
anything is affirmed or predicated; the theme 
of a proposition or discourse; that which is 
spoken of. State v. Superior Court of King 
County, 68 Pac. 957, 960, 28 Wash. 317, 92 Am. 
St. Rep. 831; In re Mayer, 50 N. Y. 504, 
507. 


One of the meanings of the word “sub- 
ject” as defined by Webster is: “That which 
is brought under thought or examination; 
that which is taken up for discussion.” Peo- 
ple v. Parvin (Cal.) 14 Pac. 783, 784. 


The word “subject” (which is from the 
Latin “subjectus,” participle of “subjicio,” to 
lie under) signifies the thing forming the 
groundwork. It may contain many particu- 
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lars, which grow out of it and are germane 
to it, and which, if traced back, will lead 
the mind to it as the generic head. For in- 
stance, in legislation, the incorporation of a 
bank, college, etc., the subject and such par- 
ticulars as will be subservient to such an 
incorporation are germane to it and properly 
included in the law. O’Leary v. Cook Coun- 
ty, 28 III. 534, 537 (citing Crabb, Synonyms, 
p. 825). 


The subject is that concerning which 
something is done; hence an agreement by 
a husband to pay his wife a certain sum in 
consideration of her signing a deed is within 
the provisions of Code 1873, § 2203, providing 
that, when property is owned by either the 
husband or wife, the other has no interest 
therein that can be the subject of contract 
between them. Miller v. Miller, 73 N. W. 
484, 485, 104 Iowa, 186. 


A bankrupt law is a law for the benefit 
and relief of creditors and their debtors in 
cases in which the latter are unable or un- 
willing to pay their debts; and a “law on 
the subject of bankruptcies,” in the sense of 
the Constitution, is a law making provision 
for cases of persons failing to pay their 
debts. 4 Elliot, Deb. Fed. Const. 282. The 
laws upon that subject in a general sense 
concern the relation of debtor and creditor, 
a relation existing largely between citizens 
of different states, and in fact constituting 
a branch of those great commercial relations 
over which the power of Congress is also ex- 
tended. The expression has also a limited 
signification; that is, that it concerns the 
relation of debtor and creditor in cases 
where the debtor is unable or unwilling to 
pay his debts. Such laws have for their 
object the appropriation, either voluntarily 
or by compulsion, of the debtor’s property 
to the payment of his debts, pro tanto or in 
full as the case may be, and the relief of 
honest debtors. To accomplish this object 
these laws are made to operate upon, affect, 
and control the relations of the parties, so 
as to limit and circumscribe the rights of 
the debtor in and his control over his prop- 
erty, in many particulars before any pro- 
ceedings in bankruptcy shall have been 
commenced. Under these principles section 
44 of the bankrupt act of 1867, providing for 
the punishment of any debtor or bankrupt 
who fraudulently disposes of his goods with- 
in three months next before the commence- 
ment of proceedings in bankruptcy, is a 
“necessary and proper” law on the subject 
of bankruptcies, as provided for by the 
Constitution. It is as though Congress had 
made the commencement of bankruptcy pro- 
ceedings conclusive proof that the debtor 
contemplated bankruptcy in disposing of 
the property. United States v. Pusey (U. 8.) 
27 Fed. Cas. 631, 632. 


There is a difference between the subject 
of the court’s jurisdiction and the subject- 
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matter of the particular action; for the sub- 
ject of the court’s jurisdiction is a class, but 
the subject-matter of a particular case is 
a single thing, not a multitude of things. 
Jackson v. Smith, 120 Ind. 520, 522, 22 N. 
E. 431. 


As citizen. 


The word “subject” means a subjection 
to some sovereign power, and is not barely 
connected with the idea of territory. It re- 
fers to one who owes obedience to the laws 
and is entitled to partake of the elections 
into public office. Respublica v. Chapman 
(Pa.) 1 Dall. 53, 60, 1 L. Ed. 33. 


The word “subjects,” as used in a 
treaty between the United States and a for- 
eign monarchical state, must be construed in 
the same sense as the term citizens“ or 
“inhabitants” when applied to persons ow- 
ing allegiance to the United States, and ex- 
tends to all persons domiciled in the for- 
eign state. The Pizarro, 15 U. 8. (2 Wheat.) 
227, 245, 4 L. Ed. 226. 


A person domiciled in a country, enjoy- 
ing the protection of its sovereign, is deemed 
a “subject” of that country. United States 
v. Chong Sam (U. S.) 47 Fed. 878, 885. 


Dicey, Confl. Laws, pp. 178-177, 741, 
says: ‘The term ‘British subject’ means any 
person who owes permanent allegiance to 
the crown; the words ‘permanent allegiance’ 
being used to distinguish the allegiance of a 
British subject from the allegiance of an 
alien, who, because he is within the British 
dominions, owes temporary allegiance to the 
crown. A ‘natural-born British subject’ 
means a British subject who has become 
a British subject at the moment of his birth. 
Subject to the exceptions herein mentioned, 
who, whatever the nationality of the parents, 
is born within the British dominions, is a 
natural-born British subject. The excep- 
tions are only two: (1) Any person who, his 
father being an alien enemy, is born in a 
part of the British dominions which at the 
time of such person’s birth is in hostile oc 
cupation, is an alien; (2) any person whose 
father. being an alien, is at the time of 
such person's birth an ambassador or other 
diplomatic agent, accredited to the crown 
by the sovereign of a foreign state, is, though 
born within the British dominions, an alien. 
The exceptions are due to the fact that, 
though a common-law nationality or alle 
giance in substance depended on the place 
of a person’s birth, it, in theory, at least. 
depended, not upon the locality of a man’s 
birth, but upon his being born within the 
jurisdiction and allegiance of the king of 
England, and it might occasionally bappen 
that a person was born within the dominion 
without being born within the allegiance, or, 
in other words, under the protection and 
control, of the crown.” United States v. 
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Wong Kim Ark, 18 Sup. Ct. 456, 459, 169 
U. 8. 649, 42 L. Ed. 890. 


In construing an indictment for the 
crime of “disturbing the peace of the neigh- 
borhood, and of all faithful subjects of this 
commonwealth,” the court stated that it 
knew of no such term as “subject” in this 
country by which to designate the people, 
or as constituting a part of the living, in- 
telligent, and rational members of the body 
politic. Commonwealth v. Hutchinson (Pa.) 
5 Clark, 321, 322. 


SUBJECT (Of Action). 


The “subject” is that on which any op- 
eration, either mental or material, is per- 
formed, as a subject for contemplation or 
controversy. The subject of an action is ei- 
ther property, as illustrated by a real action, 
or violated rights. Glen & Hall Mfg. Co. v. 
Hall, 61 N. Y. 226, 236, 19 Am. Rep. 278. 


The words “subject of the action,” as 
found in Gen. St. Minn, 1894, § 5024, subd. 3, 
which requires the plaintiff,who desires to 
serve a summons by publication to make af- 
fidavit, among other things, that the court has 
jurisdiction of the subject of the action, re- 
late to the controversy between the parties, 
and not to the property of the defendant that 
has previously been seized on attachment. 
Hartzell v. Vigen, 69 N. W. 203, 204, 6 N. D. 
117, 35 L. R. A. 451, 66 Am. St. Rep. 589. 


“Subject of the action,” as used in Code 
Civ. Proc. § 982, requiring an action for a 
nuisance to be tried in the county in which 
the subject of the action or some part there- 
of is situated, means that “which is to be 
directly affected in case the relief demanded 
by the plaintiff is granted, as, in an action of 
ejectment, the land described in the com- 
plaint, or, in an action for nuisance, the ob- 
ject or structure mentioned and alleged to 
have been unlawfully constructed or erected, 
or the acts, practice, or doings of the de- 
fendant which are charged as illegal and are 
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146, providing for the trial of causes in the 
county in which the subject of the action or 
some part thereof is situated, would author- 
ize the trial of an action in the county where 
property, both real and personal, of a de- 
ceased debtor, was situated, though a por- 
tion of the real estate was situated in another 
county. Barrett v. Watts, 13 8. O. 441, 443. 


As cause of action. 


The words “subject of the action,” as 
used in Code, § 135, subd. 4, providing that 
an order for publication may be had in an 
action where the subject of the action is real 
or personal property in the state, and the 
defendant has or claims a lien or interest, 
actual or contingent, therein, or the relief 
demanded consists fully or partly in exclud- 
ing the defendant from any interest therein, 
cannot be construed as identical with the 
words “cause of action,” and are not satis. 
fled when the court has before it merely an 
obligation of a contract. They seem to have 
relation to some property or thing concern- 
ing which the proceeding is instituted and 
carried on, and the changes to be effected by 
it. The phrases cause of action” and sub- 
ject of action” are not used interchangeably 
or as synonyms. It is not easy to define their 
precise meaning, but it seems that they re- 
late, not to an action at law, though to one 
which formerly would have proceeded in 
equity; the object being to give some spe- 
cific relief, rather than a suit or judgment 
against the person, as in an action to cancel 
a mortgage on the ground of usury, or to en- 
force specific performance, or to obtain such 
relief as by the rules of the common law was 
denied to the suitor in its forum, and cer- 
tainly not an action where the only relief 
sought was a judgment upon a contract for 
the payment of money. There might be ju- 
risdiction of the cause of action, but there 
must also be jurisdiction over the “subject 
of the action”; and until the thing or prop- 
erty to be affected by it has been seized or 
taken by legal process it is difficult to see 


stated in the complaint as the foundation of | how it can be said that the court has furis- 
the relief demanded.” Horne v. City of Buf- | diction over it. McKinney v. Collins, = N. 


falo, 9 N. Y. Supp. 801, 802, 49 Hun, 76. 


In an action charging the wrongful con- 
version of the proceeds of goods sold by de- 
fendant on commission, the tort is the sub- 
ject of the action and sole foundation of the 
plaintiff’s claim, within the meaning of Rev. 
St. c. 125. § 11, subd. 1, authorizing the de- 
fendant to plead as a counterclaim a cause 
of action connected with the subject of the 
action; and therefore in such action defend- 
ant cannot set up a counterclaim for dam- 
ages caused by plaintiff's breach of stipula- 
tions contained in the agreement under which 
the goods were delivered, but not having any 
reference to the very goods in question. 
Scheunert v. Kaebler, 23 Wis. 523, 526. 


The term “subject of the action or some 
part thereof,” as contained in Code Proc. § 


Y. 216, 221. 


The subject of an action is what 18 pri- 
marily understood as the subject-matter of 
the action, and, as Mr. Pomeroy says, finds 
its primary and modern application in equi- 
table, rather than legal, proceedings. The 
cause of action is the right claimed or wrong 
suffered by the plaintiff on the one hand, and 
the duty or delict of the defendant on the 
other, and these appear by the facts of each 
separate case.” Rodgers v. Mutual Endow- 

‘ment Ass’n, 17 8, C. 406, 410. : 


As facts constituting cause of action. 


The words “subject of the action,” in 
Code, § 150, providing that a counterclaim 
must be connected with the subject of the ac- 
tion, mean the facts constituting plaintiff’s 


SUBJECT 


cause of action. Lehmatier v. Griswold, 40 
N. Y. Super. Ct. (8 Jones & S.) 100, 101; Hall 
v. Werney, 46 N. Y. Supp. 33, 34, 18 App. Div. 
565; Sugden v. Magnolia Metal Co., 68 N. X. 
Supp. 809, 812, 58 App. Div. 236 (eiting Roths- 
child v. Whitman, 30 N. E. 858, 132 N. Y. 472). 


The words “subject of the action,” in the 
statute providing that a counterclaim must 
relate to the subject of the action, must be 
construed, not as relating to the thing itself 
about which the controversy has arisen, but 
as referring rather to the origin and ground 
of plaintiff's right to recover or obtain the 
relief asked. Collier y. Ervin, 8 Mont. 142, 
145. 


As subject-matter. 


The phrase “subject of the action,” in 
Code, § 452, providing that where a person 
not a party to the action is interested in the 
subject thereof, or in real property the title 
of which may in any manner be affected by 
the judgment, and makes application to the 
court to be made a party, it must direct him 
to be brought in by a proper amendment, 
means the subject-matter of the action. 
Merchants’ Nat. Bank of Norwich v. Hage- 
meyer, 38 N. T. Supp. 626, 628, 4 App. Div. 
52. 


“Subject of the action,” as used in a stat- 
ute authorizing a defendant to set up as a 
counterclaim any cause of action arising out 
of the transaction set forth in the complaint 
or connected with the subject of the action, 
means the thing or subject-matter to which 
the litigation pertains; and hence in an ac- 
tion for conversion of a schooner, the schoon- 
er was the subject of the action, and a de- 
mand for wages for taking care of the 
schooner prior to and at the time of the al- 
leged conversion was connected with the sub- 
ject of the action, and was properly pleaded 
as a counterclaim. Revere Fire Ins. Co. v. 
Chamberlin, 8 N. W. 338, 339, 56 Iowa, 508; 
Lapham v. Osborne, 18 Pac. 881, 884, 20 Nev. 
168. 


The phrase “subject of the action,” as 
used in Code Civ. Proc. § 89, providing that 
a defendant may demur to the petition when 
it appears that the court has no jurisdiction 
of the subject of the action, is employed as 
synonymous with “subject-matter,” which 
Bouvier defines to be the cause, the object, 
the thing in dispute. Parker v. Lynch, 56 
Pac. 1082, 1088, 7 Okl. 631. 


SUBJECT (Of Statute). 


The subject of a law is the matter to 
which it relates and with which it deals, 
State v. Ferguson, 28 South. 917, 918, 104 La. 
249, 81 Am. St. Rep. 123; McNeeley v. South 
Penn Oil Co., 44 S. E. 508, 518, 52 W. Va. 
616, 62 L. R. A. 562. 


“Subject,” as used in a constitutional re- 
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SUBJECT 


subject, which shall be plainly expressed in 
their title, is a very indefinite word. A 
phrase may state the subject in a very gen- 
eral or indefinite manner, or with minute par- 
ticularity. The subject of laws with such 
titles as the following, “to adopt a Penal 
Code,” “to adopt a code of laws,” or to ratify 


the by-laws of a corporation,” would be ex- 
pressed in a general way, and very little 


knowledge of the specific provisions of the 
laws could be gained from the title, yet it 
would nevertheless be true that the subject 
was described in the title. Ex parte Thomas, 
| 21 South. 369, 370, 113 Ala. L 


Webster, in his definition of the word 
“subject,” uses two quotations to illustrate 
its meaning: “This subject for heroic song.” 
“Make choice of a subject, beautiful and no- 
ble, which shall afford an ample field of mat- 
ter whereon to expatiate.” The author of an 
essay or lecture, in choosing and announcing 
his subject, does not ordinarily declare in its 
title his proposed treatment thereof, but he 
simply states upon what he is to write or 
spenk, and he who would know more must. 
read or hear what is written or spoken upon 
that topic. Precisely this the framers of the 
Constitution had in mind in providing that 
the subject of a bill passed by the Legisla- 
ture should be expressed in the title. Hurl- 
burt v. Banks (N. Y.) 1 Abb. N. C. 157, 164. 


The constitutional provision that no bill 
shall contain more than one subject, which 
shall be expressed in its title, is not violated 
where the general title is not used as a cloak 
for legislating upon different matters, and 
where incongruous matters are not joined. 
City of St. Louis v. Green, 7 Mo. App. 468, 
472. 


The title of the act (St. 1901, p. 117) “to 
revise the Code of Civil Procedure of the 
state of California by amending certain sec- 
tions, repealing others, and adding certain 
new sections,” is repugnant to Const. art. 4, 
§ 24, providing that every act shall embrace 
but one subject, which shall be embraced in 
the title, since many different subjects are 
embraced in the Code of Civil Procedure and 
the title does not indicate to what subject 
the act relates. The word “subject” is used 
in the Constitution in its ordinary sense, and 
when it says that an act shall embrace but 
one subject, it implies that there are many 
subjects of legislation, and declares that only 
one of them shall be embraced in one act. 
Lewis v. Dunne, 66 Pac. 478, 480, 134 Cal. 
291, 55 L. R. A. 833, 86 Am. St. Rep. 257. 


In construing the constitutional provision 
that the title to each act shall express its 
subject, the court (In re Mayer, 50 N. Y. 504) 
says that the Constitution does not require 
that the title of the act should be the most 
exact expression of the subject which could 
be given. It is enough if it fairly and rea- 
sonably announces the subject of the act. A 


guirement that laws shall contain but one i subject is that of which anything may be af- 


SUBJECT 


firmed or predicated. Yellow River Improve- 
ment Co. v. Arnold, 46 Wis. 214, 226, 227, 49 
N. W. 971, 974. 


The term “subject,” as employed in 
Const. art. 2, § 20, declaring “every act * > > 
shall relate to but one subject, and that shall 
be expressed in the title,“ must receive a 
liberal interpretation, not only as employed 
in imposing limitations on the legislative au- 
thority, but in furtherance of the particular 
object disclosed by the section in which it 
occurs. Its object is in part to secure a sys- 
tematic treatment of matters for legislation, 
by drawing whatever appertains to either a 
particular or general subject into considera- 
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tion separate and apart from all matters not 


appertaining to such subject; experience 
having shown that neglect of such systematic 
treatment exposes a legislative body to im- 
position by the surreptitious introduction of 
irrelevant matters, and tends to impair the 
completeness of their work. State v. County 
Treasurer, 4 S. C. 520, 528. i 


The word “subject” as used in Const. 
art. 4, § 27, providing that no law shall em- 
brace more than one subject, which shall be 
expressed in the title, is to be given a broad 
and extended meaning, so as to allow the 
Legislature full scope to include in one act 
all matters having a logical or natural con- 
nection. To constitute duplicity of subject, 
an act must embrace two or more dissimilar 
and discordant subjects that by no fair in- 
tendment can be considered as having any 
legitimate connection with or relation to each 
other. All that is necessary is that the act 
should embrace some one general subject; 
and by this is meant merely that all matters 
treated of should fall under one genera! idea, 
and be so connected with or related to each 
other, either logically or in popular under- 
Standing, as to be parts of, or germane to, 
one general subject. Johnson v. Harrison, 
47 Minn. 575, 577, 50 N. W. 923, 28 Am. St. 
Rep. 382. 


In the constitutional provision that every 
act shall embrace but one subject and mat- 
ters properly connected therewith, it is held 
that the words “subject” and “matters” are 
as nearly synonymous as it is possible for 
two English words to be, and that they both 

are used simply to avoid repetition; the only 
difference between them being created by the 
offices which they are respectively made to 
perform in the clause in question. “It is 
quite evident,” says the court, “that the word 
‘subject’ is here used to indicate the chief 
thing about which legislation is had, and 
‘matters’ the things which are secondary, 
subordinate, and incidental.” Hingle v. 
State, 24 Ind. 28, 32; State v. Roby, 41 N. 
E. 145, 151, 142 Ind. 168, 33 L. R. A. 213, 51 
Am. St. Rep. 174; State v. Arnold, 38 N. E. 
820, 821, 140 Ind. 628; State v. Gerhardt, 44 
N. E. 469, 475, 145 Ind. 439, 33 L. R. A. 313; 
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SUBJEOT 


Clarke v. Darr, 60 N. E. 688, 690, 156 Ind. 
692. 


As matter acted on. 


“Subject,” as used in Const. art. 3, pro- 
viding that no bill shall contain more than 
one subject, which shall be expressed in its 
title, means that which is to be dominated or 
controlled by particular law. Day Land & 
Cattle Co. v. State, 4 S. W. 865, 872, 68 Tex. 
526. 


The subject“ of a statute is the matter 
of public or private concern for which the 
law is enacted. Allopathic State Board of 
Medical Examiners v. Fowler, 24 South. 809, 
813, 50 La. Ann. 1358. 


Under Const. art. 8, § 16, declaring that 
“no private or local bill which may be passed 
by the Legislature shall embrace more than 
one subject, and that shall be expressed in 
the title,” the subject is the thing legislated 
upon. What the act proposes to do with the 
subject need not be stated in its title, nor the 
machinery to be put in operation therein dis- 
closed. It is enough if the subject of the 
legislation be stated. Hurlburt v. Banks (N. 
Y.) 52 How. Prac. 196, 202, 203. 


As object. 


Instead of the word “subject,” in Const. 
art. 5, § 21, providing that no bill, except the 
general appropriation bill, shall contain more 
than one subject, which shall be clearly ex- 
pressed in its title, the Constitutions of some 
of the states have in like provisions the word 
“object.” “Some states, as Texas and New 
York, give to ‘subject’ a less restricted mean- 
ing than ‘object.’ Others, like Michigan, re- 
gard these words as substantially synony- 
mous.” In re House Bill No. 168, 39 Pac. 
1096, 1098, 21 Colo. 46. 


The word “subject” is synonymous with 
“object” as used in the organic act of Wash- 
ington Territory, providing that every law 
shall embrace but one object, and that shall 
be expressed in the title. If there is any 
distinction between the words, “object,” in 
the connection in which it is used, is obvious- 
ly of broader significance than the word 
“subject.” “Object” may be used as having 
the sense of effect—the thing intended to be 
accomplished, not the means by which it is 
to be accomplished, which is properly the 
subject. “For instance, the object of an act 
is to confer the elective franchise on feinales. 
Its subject is the subject-matter on which, 
in accomplishing that object, the legislative 
will operated—namely the section of the 
Code defining the qualification of electors.” 
Harland v. Territory, 13 Pac. 453, 457, 8 
Wash. T. 131. 


“Subject,” as used in Const. art. 8, § 21, 
providing that no law shall embrace more 
than one subject, which shall be expressed 


* SUBJECT 


in its title, is the matter of public or private 
concern for which the law is enacted, and is 
not synonymous with “object,” which is the 
aim or purpose of the enactment. State v. 
Morgan, 48 N. W. 314, 315, 2 S. D. 32. 


In considering the constitutional provi- 
sion that the subject of an act must be em- 
braced in the title, it must not be over- 
looked that the Constitution demands that 
the title of an act shall express the subject,“ 
and not the “object,” of the act. It is the 
matter to which the statute relates and with 
which it deals, and not what it proposes to 
do, which is to be found in the title. It is 
no constitutional objection to a statute that 
its title is vague or unmeaning as to its pur- 
pose, if it be sufficiently distinct as to the 
matter to which it refers. People v. Law- 
rence (N. Y.) 36 Barb. 177, 192. 


As purpose. 


„Subject.“ as used in Const. art. 5, § 21, 
providing that no bill shall be passed con- 
taining more than one subject, is substan- 
tially equivalent to “purpose.” In re House 
Bill No. 168, 39 Pac. 1096, 1098, 21 Colo. 46. 


As what the act is to prevent. 


“Subject,” as used in Oonst. art. 8, § 17, 
providing that every law enacted by the Leg- 
islature should embrace but one subject, 
which should be described in the title, when 
applied to a penal law, may generally be per- 
ceived by ascertaining what mischief or evil 
the law was designed to embrace or to pre- 
vent. Where the plain and obvious mean- 
ing of the language of the title of an act 
clearly manifests an intention to prohibit or 
restrain minors and people of color from ob- 
taining intoxicating liquor in the city of An- 
napolis, or within five miles thereof, prohib- 
iting the sale of it to them is only one of the 
means by which the chief intention of the 
Legislature was to be accomplished. Em- 
ploying other means, as giving or bargain- 
ing, designed to effect the same purpose, can- 
not be properly considered the introduction of 
another or different subject, within the 
meaning of the constitutional restriction. 
Parkinson v. State, 14 Md. 184, 194, 74 Am. 
Dec. 522. 


Provision distinguished. 


The word “subject,” as used in Const. 
art. 3, § 35, Which provides that no bill shall 
contain more than one subject, which shal] 
be expressed in its title, is not synonymous 
with the word “provision”; and where the 
different provisions of a statute refer directly 
to the same subject, and are not foreign to 
the subject expressed in the title, the statute 
is not in violation of the constitutional pro- 
vision. Laws 1897 (Sp. Sess.) p. 14, entitled 
“An act to prescribe and define the liability 
of persons, receivers, or corporations operat- 
ing railways, or street railways, for injuries 
to their servants and employés, to define who 
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are their fellow servants, and to prohibit 
contracts between employer and employé 
based on the contingency or death of the 
employé, limiting the liability of the employ- 
er for damages,” does not contain a plurality 
of subjects, within the meaning of the con- 
stitutional provision. Mexican Nat. R. Co. v. 
Jackson (U. S.) 118 Fed. 549, 552, 55 C. C. A. 
315. 


Related matters included. 


Those things which have a proper rela- 
tion to each other, which fairly constitute 
parts of a scheme to accomplish a single gen- 
eral purpose, relate to the same subject or 
object, within Const. Pa. 1790 (as amended) 
art. 11, § 8, providing that an act of the 
Legislature shall not contain more than one 
subject. Payne v. School Dist. of Borough 
of Coudersport, 81 Atl. 1072, 1074, 168 Pa 
386. 


_ “Subject,” as used in Const. art. 2, $ 6, 
providing that no bill shall contain more than 
one subject, which shall be clearly expressed 
in its title, has a large signification, often 
embracing different kinds, different classes, 
and various modes of belonging to the gen- 
eral subject. The word “estates” is itself an 
example, embracing fees, fee tails, estates for 
life, and estates for years, commonly called 
“leasebolds.” Ballentyne v. Wickersham, 75 
Ala. 533, 537 (citing Dorsey’s Appeal, 72 Pa. 
[22 P. F. Smith] 192). 


As used in a constitutional provision 
that every legislative enactment shall con- 
tain but one subject, which shall be ex- 
pressed in its title, subject“ may Include in- 
numerable minor subjects, provided they are 
all capable of being combined, so as to form 
only one comprehensive subject, and in this 
manner the subject may be as broad and 
comprehensive as the Legislature may 
choose to make it, but the bill will contain 
but one subject, tf its title is comprehensive 
enough to include all minor subjects as parts 
of the one subject. Bell v. State, 22 South. 
453, 454, 115 Ala. 87 (citing In re Division of 
Howard County, 15 Kan. 194; Ballentyne v. 
Wickersham, 75 Ala. 533, 536, 537). 


SUBJECT-MATTER. 


“Subject-matter” is defined by Bouvier 
as the cause, the object, the thing in dis- 
pute. Parker v. Lynch, 56 Pac. 1082, 1088, 
7 Okl. 631. 


By jurisdiction over the subject-matter 
is meant the nature of the cause of action 
and of the relief sought, and power to ad- 
judge concerning the general question in- 
volved. It is the power to act on the ger 
eral, and, so to speak, abstract, question, and 
to determine and adjudge whether the par 
ticular facts presented call for the exercise 
of the abstract power. Hughes v. Cuming, 
58 N. E. 794, 795, 165 N. X. 91. 


SUBJECT-MATTER 


The subject-matter of a suit, when ref- 
erence is made to questions of jurisdiction, is 
defined to mean “the nature of the cause of 
action or the relief sought.” Hope v. Blair, 
16 S. W. 595, 597, 105 Mo. 85. 24 Am. St. Rep. 
866 (citing Cooper v. Reynolds, 77 U. 8. [10 
Wall.) 316, 19 L. Ed. 931). 


There is a difference between the sub- 
ject of the court’s jurisdiction and the sub- 
ject-matter of the particular action. For the 
subject of the court’s jurisdiction is a class, 
but the subject-matter of a particular case is 
a single thing, not a multitude of things. 
Jackson v. Smith, 120 Ind. 520, 522, 22 N. 
E. 431. 


Cause of action synonymous. 


“Subject-matter,” as used in 2 Rev. St. 
p. 301, § 50, providing that section 49 shall 
not extend to suits over the subject-matter 
of which a court of equity has peculiar and 
exclusive jurisdiction, and which subject- 
matter is not cognizable in the courts of 
common law, is synonymous with the term 
“cause of action,” contained in section 49, 
providing that, whenever there is a concur 
rent jurisdiction in courts of common law 
and in courts of equity in any cause of ac 
tion, the provisions limiting the time for the 
commencement of suit in such cause of ac- 
tion in a court of common law shall apply to 
all suits hereafter to be brought for the same 
cause in the court of chancery. Borst v. 
Corey, 15 N. Y. 505, 509. 


“Subject-inatter” and “caure of action” 
are not synonymous. A judgment in an ac 
tion on a note for the purchase price of prop- 
erty sold by an agent of the state authorized 
only to sell for cash is not a bar to a recov- 
ery on the note after the unauthorized sale 
has been ratified by the Legislature. The 
cause of action was created by the act of 
ratification, and only accrued at that date, 
which was subsequent to the rendition of the 
judgment in the former action. Therefore, 
though the subject-matter of the litigation in 
both actions was the same—that is, the note 
—yet the causes of action were different, 
and therefore the former judgment was not 
res judicata. State of Wisconsin v. Torinus, 
9 N. W. 725, 730, 28 Minn. 175. 


The “subject-matter” of an action is not 
the act or acts which constitute the cause of 
action, but it should be given a broader 
scope and a more general meaning. Bouvier 
defines it as the cause, the object, the thing 
in dispute; and Webster, as the matter or 
thought presented for consideration in some 
statement or discussion. Hunt v. Hunt, 72 
N. Y. 217, 229, 28 Am. Rep. 129. 


As class of cases. 

By “jurisdiction of the subject-matter” 
is not meant simply jurisdiction of the par- 
ticular case occupying the attention of the 
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court, but jurisdiction of the class of cases to 
which the particular case belongs; and by 
“subject-matter” is meant the abstract thing, 
and not the particular case. State v. Wole- 
ver, 26 N. E. 762, 765, 127 Ind. 306. 


As foundation ef suit. 


‘‘Subject-matter,” as used in the state- 
ment of the rule that jurisdiction means a 
power to hear and determine the subject- 
matter in controversy between the parties, 
means the foundation of the suit; that there 
has been a violation of some right by the 
commission of some act against the law, 
which therefore becomes a wrong. United 
States v. Crawford (U. S.) 47 Fed. 561, 565. 


As matter put in issue. 


The subject-matter referred to in Gen. 
St. c. 129, §§ 51, 74, providing that, when 
answers to an interrogatory are filed, the 
party interrogated may require the whole of 
the answer on any one subject-matter to be 
read, is not the particular fact covered by 
any one or more interrogatories, but the mat- 
ter put in issue by the pleadings and thus 
inquired of. Churchill v. Ricker, 109 Mass. 
209, 211. 


As right claimed. 


The “subject-matter” involved in a liti- 
gation is the right which one party claims 
as against the other and demands the judg- 
ment of the court upon it. Jacobson v. Mil- 
ler, 1 N. W. 1013, 1015, 41 Mich. 90. 


Within the rule that jurisdiction is tbe 
power to ‘hear and determine the subject- 
matter in controversy, the subject-matter is 
the right which one party claims against an- 
other and demands judgment of the court 
upon. In an action for personal injuries, it 
is the right which plaintiff has to compen- 
sation for injuries received through the neg- 
ligence of the defendant. Reed v. City of 
Muscatine, 73 N. W. 579, 104 Iowa, 183. 


SUBJEOT-MATTER INVOLVED. 


In the statute providing that the pre- 
vailing party in a difficult and extraordinary 
case is entitled to an extra allowance of an 
amount not exceeding 5 per cent. of the value 
of the subject-matter involved, the word “in- 
volved” means “affected.” Williams v. 
Western Union Telegraph Oo. (N. Y.) 61 How. 
Prac. 305, 308. 


The word “involved,” as so used, means 
the possession, ownership, or title to the 
property or thing which is to be determined 
by the result of the action. Dr. Jaeger's 
Sanitary Woolen System Co. v. Le Bouillier, 
63 Hun, 297, 299, 17 N. Y. Supp. 786. That 
which is to be directly affected by the action. 
Coleman v. Chauncey, 30 N. Y. Super. Ct 
(7 Rob.) 578. It does not mean the property 
which may be either directly or remotely 
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affected by the result, as such a rule would, ! chiefly from internal necessity and are like- 


from its vagueness and uncertainty, be im- 
practicable in application. Conaughty v. 
Saratoga County Bank, 92 N. X. 401, 404; 
Spofford v. Texas Land Co., 41 N. Y. Super. 
Ct. (9 Jones & S.) 228, 230; Parish v. New 
York Produce Exch., 66 N. X. Supp. 613, 614, 
54 App. Div. 323. 


In an action on contract for the destruc- 
tion of an easement, the easement is the sub- 
ject-matter involved, so that its value is the 
proper basis for an extra allowance. Latti- 
mer v. Livermore, 72 N. X. 174, 183. 


Where plaintiff sued to determine the va- 
lidity of a lease of a railroad, the “subject- 
matter involved” was the lease, and its value, 
and not the value of the road, should be con- 
sidered as the basis for extra allowance. Og- 
densburg & L. C. R. Co. v. Vermont & Q. R. 
Co., 63 N. X. 176, 179. 


An action was brought to restrain the 
carrying onof certain business and for $1,000 
damages. No damages were recovered, but 
the action was sustained for the injunction. 
Held, that the value of the premises and 
machinery was not the “subject-matter in- 
vulved” in the action. Atlantic Dock Co. v. 
Libby, 45 N. Y. 499, 504. 


SUBJECT OF TAXATION. 


The general term “subject of taxation,” 
in etatutes, embraces all property as such 
and all other items on which a tax rate may 
be laid. Capital City Water Co. v. Mont- 
gomery County, 117 Ala. 303, 309, 23 South. 
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SUBJECT TO. 
See “Under and Subject to.” 


The words “subject to,“ when used in 
an assignment subject to a deed of trust, 
mean charged with. Walker v. Goodsill, 54 
Mo. App. 631; Jackson v. Isaacson, 27 Law 
J. Exch. 392; Clyde v. Simpson, 4 Ohio St. 
445; Skinner v. Shepard. 130 Mass. 180. 
Thus an assignment of rents subject to a 
deed of trust charges the payment of the 
interest notes against the rents. Bredell v. 
Fair Grounds Real Estate Co., 69 S. W. 635, 
637, 95 Mo. App. 676. 


The use of the word “subject to,” in a 
transfer of property subject to an existing 
agreement, was construed to mean subject, 
not only to the disadvantages imposed by 
such agreement, but also to the advantages 
given thereby. Bacon v. Grossman, 76 N. 
Y. Supp. 188, 189, 71 App. Div. 574. 


Webster distinguishes the shades of 
meaning between the word “liable” and its 
synonym “subject.” He says: ‘Liable’ de- 
notes something external which may befall 
us; ‘subject’ refers to evils which arise 


ly to do so. Hence the former applies more 
to what is accidental; the latter, to things 
from which we often or inevitably suffer.” 
An event is liable if its occurrence is within 
the range of possibility; but the law does 
not hold a master bound to guard against 
such an event, and, where the only proof 
that a certain event was liable to occur was 
that it did occur, the only thing the evidence 
tends to show is that the event was within 
the range of possibility. Beasley v. Line- 
ham Transfer Co., 50 S. W. 87, 89, 148 Mo. 
413. 


A deed conveyed to a railroad company, 
“subject, however, to the faithful perform- 
ance of this agreement,” the right to con- 
struct a railroad through certain land, and 
stipulated, among other things, that natural 
drains were to be preserved, and that plank 
crossings were to be constructed, the con- 
veyance being upon condition that the gran- 
tee construct and maintain an electric rail- 
road, and providing that, upon failure or 
abandonment of that enterprise, the privilege 
conveyed should revert to the grantors. 
Held, that the words “subject to” were not 
equivalent to “upon condition,” so that a 
failure to construct the crossings or main- 
tain the drains specified would not cause 
the grant to revert. Gratz v. Highland 
Scenic R. Co., 65 8. W. 223, 225, 165 Mo. 
211. 


Under a will by which testator, after 
giving $5 to each of his children, gave and 
bequeathed to his wife “the residue of my 
estate, both personal and real, * ®© 
subject to a division among the aforesaid 
heirs at her death, in accordance with their 
obedience to ber, as she shall deem proper,” 
the wife took the testator’s land in fee sim- 
ple. Rogers v. Winklespleck, 42 N. E. 746, 
143 Ind. 373. 


Lexicographers define the word “sub- 
ject” as meaning “to make liable; to bring 
under the control or action of; to make 
subservient.” Where an executor was made 
the recipient of all the other real and per- 
sonal estate owned by the testator, sub- 
ject to the foregoing provisions of the will,“ 
and no specific appropriation of any part 
of his estate was made for the payment of 
certain legacies, the executor took the gift 
subject to such payment, and the real estate 
was thus charged. Thorp v. Munro (N. Y.) 
47 Hun, 246, 249. 


Subject to agreements mentioned. 


“Subject to,” as used in an assignment 
of a lease subject to the agreements therein 
mentioned to be performed by said lessee, 
are words of qualification, and not of con- 
tract; and hence the assignee does not by 
such agreement become liable, on the core- 
nant to pay rent, for rent accruing after he 
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has assigned over. Consolidated Coal Co. v. 
Peers, 46 N. E. 1105, 1109, 166 III. 361, 88 
L. R. A. 624. 


Subject to all lawful claims. 


The term “subject to all lawful claims,” 
in Act June 16, 1836, making stocks, deposits, 
and debts liable to execution like other 
goods and chattels, subject, nevertheless, 
to all lawful claims, means “that the credit- 
or takes the place of defendant, and is en- 
titled to receive what the defendant would 
be entitled to have and enjoy. If the fund 
is subject to liens or under equities to oth- 
ers, the creditor must diseharge them be- 
fore he can take the fund. He acquires no 
rights against third parties superior to those 
which the defendant possessed.” Reed v. 
Penrose’s Ex’rs (Pa.) 2 Grant, Cas. 472, 499. 


Subject to approval. 


A city charter providing that the board 
of aldermen “subject, always, to the approval 
of the mayor,” shall have exclusive authority 
over street improvements, and power to as- 
sess damages therefor, means subject to his 
approval in like manner as ordinances, or 
dinary orders, resolutions, and votes passed 
in concurrence by both branches of the city 
council, and orders of either branch involv- 
ing the expenditure of money are subject to 
the approval of the mayor under general 
Jaws; and this does not mean subject ab- 
solutely to his approval, in such sense that 
no acts of the board of aldermen in reference 
to laying out, locating new, or discontinuing 
streets or ways, or making specific repairs 
upon them, can take effect unless the mayor 
gives them his approval. Doty v. Lyman, 
44 N. E. 337, 338, 166 Mass. 318. 


Subject to co-insurance clause. 


At the time of issuing a policy of insur- 
ance, the agent issuing it intended to attach 
thereto a printed slip containing a co-insur 
ance clause, and the policy provided that it 
should be “subject to the co-insurance 
clause.“ Such clause, however, was not at- 
tached, and in an action on the policy the 
insurer claimed that the words “subject to 
co-insurance ci: use“ of themselves were a 
restriction by which the assured was pre- 
vented from recovering the whole sum in- 
sured. In the absence of evidence showing 
that such phrase has a definite meaning, 
and the evidence showing that there was not 
any uniformity in co-insurance clauses as 
used by different companies, the court was 
right im holding that the words had no def- 
inite meaning. Phenix Ins. Co. v. Wilcox 
& Gibbs Guano Co. (U. S.) 65 Fed. 724, 729, 
13 C. C. A. 88. 


Subject to condition. 


A will which gave certain land to testa- 
tor’s daughter, to have and to hold to her 
self. her heirs and assigus, forever, “sub- 


6713 


SUBJECT TO 


ject to the condition that she pay and dis- 
charge all my funeral expenses and pay to 
my daughter K. the sum of $50,” would not 
create a condition precedent to the vesting 
of the title and the enjoyment and posses- 
sion of the land, but would merely operate 
to charge the lands for funeral expenses 
and a legacy of $50. Smith v. Smith, 1 N. 
Y. Supp. 643, 48 Hun, 617. 


A devise to testator’s wife of certain 
real estate, “subject to the condition that 
she is to receive the rents, profits, and bene- 
fits during her natural lifetime,“ expressly 
limits her interests to a life estate. Jones 
v. Deming, 51 N. W. 1119, 91 Mich. 481. 


The words “subject to the condition,” 
as used in a deed stating that the premises 
were conveyed subject to the condition, ete., 
were sufficient to create a condition, the 
breach of which would forfeit the estate, if 
such clearly appears to have been the inten- 
tion of the grantor; but they do not have 
that effect, it appearing from the whole deed 
that his intention was otherwise. Skinner 
v. Shepard, 180 Mass. 180. 


Subject to the Constitution and laws. 


Const. art. 9, § 16, provides that any 
city having a population of 100,000 may 
frame any charter for its own government, 
which must be approved by four-sevenths of 
the qualified voters, and which, when 30 
adopted, may be amended by proposal made 
therefor by the lawmaking authorities of 
such city and accepted by three-fifths of the 
qualified voters of such city, and not other- 
wise. The same section further provides 
that such charter shall always be subject to 
the Constitution and laws of the state. 
Held, that the provision that the charter 
should be subject to the Constitution and 
laws conferred no authority on the Legis- 
lature to authorize amendments to the char- 
ter otherwise than as provided by the Con- 
stitution. City of Westport v. Kansas City, 
15 S. W. 68, 69, 103 Mo. 141. 


Subject to debts. 


A transfer of property of a firm subject 
to its debts does not necessarily import an 
agreement to assume them. King v. Isreal, 
43 N. Y. Supp. 306, 307, 19 Misc. Rep. 159. 


Subject to casement, 


The expression “subject to an easement 
or right,“ as used in defining a party wall 
as a wall which belongs entirely to one of 
the adjoining owners, but is subject to an 
easement or right in the other to have it 
maintained as a dividing line between two 
tenements, necessarily means subject to an 
easement created by contract, express or {m- 
plied, or by prescription or by statute. 
Spero v. Shultz. 43 N. X. Supp. 1016, 1018, 
14 App. Div. 423. 
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Subject to execution. 


“Subject to execution,” as used in a 
statute by which a debtor arrested on ex- 
ecution might discharge himself from cus- 
tody by surrendering to the officer all his 
property, swearing he had no other subject 
to execution, meant those goods which the 
act did not exempt from seizure, and did not 
mean property merely beyond the bailiwick 
of the officer, or which from its character 
could not be seized on execution. Webster 
v. Farley (Ind.) 6 Blackf. 163, 166 


Subject to jurisdiction. 


Const. U. 8. Amend. 14, providing that 
all persons born or naturalized in the United 
States and subject to the jurisdiction there- 
of” are citizens thereof, means “not merely 
subject in some respect or degree to the 
jurisdiction of the United States, but com- 
pletely subject to their political jurisdiction 
and owing them direct and immediate al- 
legiance.” Elk v. Wilkins, 5 Sup. Ct. 41, 45, 
112 U. S. 94, 28 L. Ed. 643. 


Const. U. S. § 1, cl. 1, providing that all 
persons born or naturalized in the United 
States and “subject to the jurisdiction” there 
of are citizens of the United States and of 
the state wherein they reside, was intended 
to exclude from the operation of the pro- 
vision children of ministers, consuls, and 
citizens or subjects of foreign states born 
within the United States. Butchers’ Benev- 
olent Ass’n of New Orleans v. Crescent City 
Live Stock Landing & Slaughter House Co., 
83 U. S. 36, 73, 21 L. Ed. 394. 


The phrase “subject to the jurisdiction 
thereof” means those who are within the 
dominion of the United States and under the 
protection of its laws, with the consequent 
obligation to obey them when obedience can 
be rendered, and only those thus subject 
by their birth or naturalization are within 
the terms of the amendment. The words 
mentioned except from citizenship children 
born in the United States of persons engaged 
in a diplomatic service of a foreign govern- 
ment, whose residence by a fiction of law is 
regarded as a part of their own country. 
Persons born on a public vessel of a foreign 
country while within the waters of the 
United States are also excepted, and are 
considered as born in the country to which 
the vessel belongs. The words also exclude 
from citizenship persons who, though born 
or naturalized in the United States, have 
renounced their allegiance to our govern- 
ment and thus dissolved their political con- 
nection with the country. The United 
States recognizes the right of every one to 
expatriate himself and choose another coun- 
try. In re Look Tin Sing (U. 8.) 21 Fed. 
905, 906. 


The words “in the United States, and 
subject to the jurisdiction thereof,“ in the 
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first sentence of the fourteenth amendment 
of the United States Constitution, must be 
presumed to have been understood and in- 
tended by the Congress which proposed the 
amendment, and by the Legislature which 
adopted it, in the same sense in which the 
like words have been used by Chief Justice 
Marshall in the well-known case of The 
Exchange, and as the equivalent of the 
words “within the limits and under the ju- 
risdiction of the United States,” and the 
converse of the words “out of the limits and 
jurisdiction of the United States,” as habit- 
ually used in the naturalisation act. United 
States v. Wong Kim Ark (U. S.) 18 Sup. Ct. 
456, 468, 169 U. S. 649, 42 L. Ed. 890. 


Subject to law. 


Where a person was elected a professor 
of mathematics of a university, and it was 
resolved that he should hold his office for 
six years from a fixed time “subject to law,” 
this expression means subject to whatever 
law the state Legislature might think fit to 
pass. Head v. University of Missouri, 86 
U. S. (19 Wall.) 526, 530, 22 L. Ed. 160. 


“Subject,” when used as an intransitive 
verb, means to become subservient to, and 
as a transitive verb means to cause to be 
come subservient or subordinate; so that, 
as used in Const. art. 11, § 6, providing that 
charters of cities heretofore or hereafter or- 
ganized shall be subject to and controlled 
by general laws, it means that the provisions 
of such charters are not repealed by laws 
different therefrom, but merely suspended 
during the existence of such statutes. Byrne 
v. Drain, 60 Pac. 433, 127 Cal. 663. 


Where St. 1890, c. 321, § 1, provides that 
foreign corporations (except railroads and 
banking companies) which are or may be 
subject to the provisions of St. 1884, c. 330, 


‘may by voluntary or involuntary proceed- 


ings be put into Insolvency, and such chap- 
ter directs all foreign corporations, except 
insurance companies, to do certain acts as a 
prerequisite to transacting business in the 
state, and, on failure of any such corpora- 
tion to comply, subjects its officers and 
agents to heavy penalties, a foreign lumber 
company, whether it has complied with St. 
1884, c. 330, or not, is “subject thereto,” with- 
in the meaning of the statute of 1890, and 
may file a petition in insolvency. Kelley v. 
Rice-Blake Lumber Co., 44 N. E. 1090, 167 
Mass. 28. 


Const. art. 11, § 8, provides for the prep- 
aration and adoption of a charter for any 
city, which shall be submitted to the Legis- 
lature and adopted by it, or rejected, with- 
out power of alteration or amendment, but 
requires such charter to be consistent with 
or subject to the laws of the state; and sec 
tion 6 provides that all charters shall be sub- 
ject to and controlled by general laws. Held, 
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that the phrase “subject to and controlled by 
general laws” makes all charters framed or 
effected under the Constitution subject to 
and controlled by general laws. Davies v. 
City of Los Angeles, 24 Pac. 771, 773, 86 
Cal. 37. 


Subject to all liens of mortgages and 
taxes. 

The acceptance by a grantee of a deed 
containing the clause, “subject, nevertheless, 
to all liens of mortgages and taxes thereon,” 
was not an admission that there were any 
such liens. If they existed, the title was sub- 
ject to them; but their existence and valid- 
ity were not conceded. Purdy v. Coar, 17 
N. E. 352, 354, 109 N. Y. 448, 4 Am. St. Rep. 
491. 


Subject to mortgage. 


The acceptance of a deed subject to a 
specified mortgage does not imply a promise 
on the part of the grantee to pay the mort- 
gage debt. Patton v. Adkins, 42 Ark. 197, 
199. Where a deed declares that the gran- 
tee takes the land “subject to the mortgage,” 
such phrase does not carry with it an as- 
sumption of the debt. Commercial Bank of 
Madera v. Redfield, 55 Pac. 160, 162, 122 
Cal. 405. It is held that a conveyance of 
land by A., on which C. holds a mortgage 
to B., by warranty deed, subject to the 
mortguge, does not render B. liable to C. 
for the mortgage debt. Way v. Roth, 58 III. 
App. 198, 202. 


The words “subject to a mortgage,” in a 
deed to real estate reciting that it is subject 
to a mortgage, does not operate to render 
the grantee personally liable for the mort- 
gage debt, unless he expressly assumes its 
payment. Miles v. Miles, 6 Or. 266, 269, 25 
Am. Rep. 522. 


The words “under and subject to,” in a 
deed which recites that the grantee takes 
the land conveyed under and subject to a 
mortgave debt, does not operate to make him 
personally liable for the debt, where there is 
no agreement or consent on his part to pay 
the debt, and no consideration moves to him 
for its payment. Girard Life Ins. & Trust 
Co. v. Stewart, 86 Pa. 89, 91. 


In holding that the words “subject to the 
mortgage,” in a conveyance of land subject 
to the mortgage thereon, did not render the 
grantee personally liable for the mortgage 
debt, the courts say: To create such a lia- 
bility, either the language of the deed should 
be, ‘subject to the payment of the outstand- 
ing mortgage,’ or that it forms a part of the 
purchase money which the grantee in the 
deed assumes to pay, or some other equiva- 
lent expression which clearly imports that an 
obligation is intended to be created by one 
party, and is knowingly assumed by the oth- 
er.” Stebbins v. Hall (N. T.) 29 Barb. 524, 
529. 
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According to all the cases, where land 
is taken “subject to a mortgage,” the land 
is a primary fund for the payment of the 
mortgage, yet without any other liability on 
the part of the grantee. This meaning is not 
altered by the additlon of the words, which 
has been estimated as a part of the consid- 
eration money.” Belmont v. Coman, 22 N. 
V. 438, 440, 78 Am. Dec. 213. 


The provision in a mortgage, following 
the description, that said land is “subject 
to” a mortgage or deed of trust for a certain 
sum, the balance of purchase money, consti- 
tutes more than a bare notice of a former 
mortgage or deed of trust, and establishes a 
trust in equity in favor of the person men- 
tioned in the deed of trust. Commercial & 
Farmers’ Bank v. Vass, 41 S. E. 791, 792, 
130 N. C. 590. 


In general, a conveyance subject to a 
mortgage is held to mean subject to the 
payment of such mortgage, unless there is 
something to indicate a different intention; 
but where the words “above-described prem- 
ises are subject to a mortgage” are inserted 
in a warranty deed, not as a part of the 
granting clause, but as an independent re- 
cital, after which follows the usual covenant 
of warranty against all incumbrances, the 
clause amounts only to a statement of fact, 
and the question whether the premises are 
conveyed subject to the payment of a mort- 
gage is open to parol proof. Minor v. Terry 
(N. Y.) 6 How. Prac. 208, 211. 


The words “subject to a mortgage claim,” 
in a deed providing that the conveyance is 
subject to a mortgage claim, are not suffi- 
cient in themselves to import a promise on 
the part of the grantee to pay the mortgage 
debt; but, when coupled with the words 'the 
payment of which is part of the considera- 
tion,” the grantee becomes personally liable 
for the debt. Jager v. Vollinger, 55 N. B. 
458, 459, 174 Mass. 521. 


The phrase “subject to mortgage,” con- 
tained in a deed conveying land, reciting that 
the land is subject to a mortgage of the gran- 
tor, which the grantee, in part consideration 
for the deed, assumes and agrees to pay as 
his own debt, does not create an agreement 
between the grantee and the mortgagee; the 
mortgagee’s claim being solely against the 
grantor, the mortgagor, and the grantee’s 
agreement to assume and pay the mortgage 
being a mere agreement to indemnify his 
grantor. Therefore the debt secured by the 
mortgage is not released on the grantee’s ap- 
pointment as executor of the estate of the 
mortgagee. Pettee v. Peppard, 120 Mass. 522, 


A promise on the part of the grantee of 
land to pay a mortgage debt existing on it 
cannot be implied from the acceptance of a 
deed containing a clause, “subject to a mort- 
gage held by A., which is part of the above- 
named consideration.” Taken by them- 
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selves, the words do not necessarily imply 
any obligation to be performed by the gran- 
tee. They are to be considered rather as ad- 
ditional words of recital or description, show- 
ing that the whole amount of the considera- 
tion was not paid or intended to be paid, but 
that the grantee had purchased only an equi- 
ty of redemption. Fiske v. Tolman, 124 
Mass. 254, 207, 26 Am. Rep. 659. 


A purchase of real estate, declared to 
be “subject to a mortgage debt,” makes the 
grantee personally liable for the debt. Blank 
v. German (Pa.) 5 Watts & S. 36, 42. 


Acceptance by a grantee of a deed of 
land containing a clause stating that it is 
“subject to a mortgage, which the grantee 
hereby assumes and agrees to pay, with 
the interest now due thereon,” constitutes a 
contract by the grantee, not merely to indem- 
nify the grantor, but to pay the debt, if it 
be the debt of the grantor. Furnas v. Dur 
gin, 119 Mass. 500, 501, 20 Am. Rep. 841. 


Where one purchases property, under a 
deed conveying the same “subject to the 
mortgage hereinafter particularly mention- 
ed,” there can be no language more explicit 
to show intent of the parties that the gran- 
tee was to take the premises subject to the 
payment of a mortgage. Jumel v. Jumel (N. 
Y.) 7 Paige, 591, 594. 


“The difference between the purchaser 
assuming the payment of a mortgage, and 
simply buying subject to the mortgage, is 
simply that in the one case he makes himself 
personally liable for the payment of the 
debt, and in the other case he does not as- 
sume such liability. In both cases he takes 
the land charged with the payment of the 
debt, and is not allowed to set up any de- 
fense to its validity.” Hancock v. Fleming, 3 
N. H. 254, 255, 103 Ind. 533. 


“Subject to certain mortgages,” as used 
in a deed, are not for the purpose of a de 
scription of the land, to identify it, but mere- 
ly to qualify the estate granted, and consti- 
tute a consent of the grantees that the mort- 
gages should be incumbrances on their lands. 
Brown v. South Boston Sav. Bank, 148 Mass. 
300, 19 N. E. 382, 384. 


A conveyance of land “subject to a mort- 
gage” is neither more nor less than a simple 
deed of whatever interest or estate the gran- 
tor has after the debt is satisfied out of it. 
McNaughton v. Burke, 89 N. W. 274, 275, 63 
Neb. 704 (quoting Hartley v. Harrison, 24 
N. Y. 170). 


The phrase “subject to a mortgage“ 
means subject to a debt secured by the mort- 
gage. Colt v. Sears Commercial Co., 37 Atl. 
$11, 314, 20 R. I. 64. 


“Subject,” as used in a deed reciting 
that the property was conveyed subject to 
a mortgage, means subject in the legal and 


\ 
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equitable course. Pettingill v. Hubbell, 32 
Atl 76, 77, 53 N. J. Eq. & Dick.) 584. 


The words “subject to a mortgage,” in a 
conveyance of a parcel of one or two pieces 
of land which had been mortgaged together, 
did not imply that the incumbrance was to 
be satisñed wholly out of the parcel so con- 
veyed, or that the grantee assumed any per- 
sonal liubility for the mortgage debt. Hall 
v. Morgan, 79 Mo. 47. 


A devise of land “subject to a certain 
mortgage” is not a devise subject to a charge 
in favor of testator’s estate, but a gift of the 
property subject to the incumbrance thereon; 
and the devisee is entitled to payments on 
and reductions of the mortgage made by the 
testator after the execution of his will. 
Langstroth v. Golding, 3 Atl. 151, 154, 41 N. 
J. Eq. (12 Vroom) 49. 


Subject to no extrinsic jurisdiction. 


The words “subject to no extrinsic ju- 
risdiction,” when used in speaking of the lo- 
cal organizations of a church as being sub- 
ject to no extrinsic jurisdiction, may have a 
relative, but not an absolute, value. Thus it 
was said that it could not, in face of the doc- 
uments of the church and of its uniform 
practice, save the several congregations from 
dependence on the elders in respect to the 
selection of pastors. Winebrenner v. Colder, 
43 Pa. (7 Wright) 244, 253. 


Subject to payment. 


There is a difference between the ex- 
pression “subject to a mortgage” and sub- 
ject to the payment” of a certain debt 
Where the property of a partnership consist- 
ing of a railroad franchise, a road partly 
built, cars, horses, sleighs, harness, leases, 
and licenses, was transferred to a corpora- 
tion, “subject to the payment” by the par- 
ties of the second part of all money which 
the partnership is bound to pay on account 
of sewers (specifying a certain claim), the 
property is not taken subject to an incum- 
brance of the sewer debt, for there is no 
such incumbrance; but they take it subject 
to the payment by themselves of the sewer 
debt, with a Hability by themselves to pay 
the debt. They undertake to relieve the 
partnership from the payment of the debt, 
and to make themselves liable and responsi- 
ble for it. Dingeldein v. Third Ave. R. Co., 
37 N. Y. 575, 578. 


In construing a conveyance which states 
that the grantee takes the property sub- 
ject to pay a certain debt, the court say that, 
while at common law this would not create 
any privity between the grantee in the deed 
and the daughter of the grantor, or his per- 
sonal representatives, yet a tendency is dis- 
covered in modern adjudication to treat such 
a condition as a trust in favor of the bene- 
ficiary named therein. A similar change 
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seemed to have occurred in the civil law, 
where settlements in favor of a third person, 
which were at first binding only between the 
parties, ultimately came to be viewed as 
trusts, which the beneficiary might enforce 
in his own name and for his own benefit. 
Our law has gone even further than this. 
It is well established in this state that a par- 
ty for whose benetit a stipulation in a sim- 
ple contract is made may maintain an action 
upon such stipulation in his own name. 
Weinreich v. Weinreich, 18 Mo. App. 364, 370. 


The term “subject to,” in a will devising 
certain land subject to certain payments and 
conditions, to be paid and fulfilled by the 
beneficiary, means “yielding and paying out 
of” the land devised, thus making such pay- 
ments a charge on the land. In re Ham- 
mond’s Estate, 46 Atl. 935, 936, 197 Pa. 119. 


The words “under and subject,” in a 
grant of land under and subject to the pay- 
ment of the several ground rents which have 
been reserved in an original grant, operates 
to bind the grantee to indemnify the grantor 
no longer than his tenancy of the freehold. 
American Academy of Music v. Smith, 54 
Pa. (4 P. F. Smith) 130, 132. 


Where land is assigned subject to the 
payment of perpetual rent charge, the word 
“subject” is held to be a word of qualifica- 
tion, and not of contract, so that the assignee 
is not liable for rent accruing after he has 
reassigned. Walker v. Physick, 5 Pa. (5 
Barr) 193. 


Where an indenture executed by the par- 
tles assigned to the defendant certain “‘prem- 
ises, subject to the payment of rent” and 
the performance of covenants and agree- 
ments reserved and contained in the orig- 
inal lease, which words came after the haben- 
dum and constituted part of it, they were to 
be taken as words of qualification, and not 
of contract, as it is the duty of a party who 
intends to bind another by a covenant in a 
formal instrument to insert it in that instru- 
ment in distinct and intelligible terms. Wol- 
veridge v. Steward, 3 Moore & S. 561. 


The clause “subject to the payment of 
all liens,” in a deed which provides that the 
conveyance is subject to the payments of all 
liens on such premises, cannot be construed 
to make the grantee personally.liable to pay 
the debts so secured. Hoy v. Bramhall, 19 
N. J. Eq. (4 C. E. Green) 74, 78. 


The words “subject to the payment,” in 
an agreement under seal for the purchase of 
land subject to the payment of the purchase 
price and interest due a third person, op- 
erates to render the vendee personally liable 
for such purchase price, which may be re- 
covered in an action by the vendor for the 
use of the person entitled thereto. Campbell 
v. Shrum Pa.) 3 Watts, 60, 63. 
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Subject to periodical overflow, 
See “Periodical Overflow.” 


Subject to strikes. 


In a contract providing that a coal com- 
pany shall furnish a certain amount of coal 
a week, subject to strikes, the words “subject 
to strikes” cannot be said to be entirely def- 
inite in their meaning. There may be a gen- 
eral strike in all the mines in the country, 
or there may be a strike confined to the plain- 
tiff’s mines alone, or to the mines in a cer- 
tain district alone, or there may be a strike 
upon the railroad lines, interrupting all traf- 
fic; and where it appears that the mining 
company’s employés were on a strike, it was 
proper to admit evidence that the words 
“subject to strikes“ had acquired by general 
usage and custom such meaning as to relieve 
the defendant from liability. Hesser-Milton- 
Renahan Coal Co. v. La Crosse Fuel Co., 90 
N. W. 1094, 1096, 114 Wis. 654. 


Subject to taxation. 


The legislative provision that property of 
corporations sliall be “subject to taxation” 
the same as that of individuals merely means 
that it shall be treated or shall be dealt with 
the same as that of individuals, or shall be 
liable to taxation the same as that of in- 
dividuals. Adams v. Yazoo & M. V. R. Co., 
24 South. 200, 219, 77 Miss. 194, 60 L. R. 
A. 33. 


The term “subject to taxation,” in a con- 
stitutional provision that corporation prop- 
erty shall be subject to taxation, means liable 
to taxation. The clause cannot be construed 
as meaning that the property of the corpora- 
tion must be subjected to taxation. Missis- 
sippi Mills v. Cook, 56 Miss. 40, 52. 


Subject to terms and conditions of pol- 
oy. 

A lightning clause, attached to an insur- 
ance policy, insured live stock against de- 
struction by lightning, “subject to the terms 
aud conditions of the policy referred to,“ and 
to which it was attached. This policy was 
a fire policy, insuring the same stock while 
contained in the barn of the insured. Held, 
that the phrase “subject to the terms and 
conditions of the policy referred to” meant 
only such terms and conditions as were ap- 
plicable to that particular kind of insurance, 
namely, the insurance against lightning. 
The clause should be construed in a reason- 
able, common sense manner, with a view to 
the necessary intention of the parties at the 
time the contract was made. A farmer, in- 
suring his horses against lightning, is con- 
tracting for indemnity in case the horses 
should be killed; and he knows that the dan- 
ger from lightning exists almost wholly in 
the summer season, and at that time of the 
year stock of all kinds is left in the field 
much of the time, by day and night. A poli- 
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cy of insurance, therefore, which only covered refer the subject in dispute to others and to 
stock when in the barn, would not furnish in- | be bound by their award. District of Colum- 
demnity, and such a meaning cannot be held bia v. Bailey, 18 Sup. Ct. 868, 872, 171 U. S. 
to have been in the contemplation of the par- 161, 43 L. Ed. 118. And the submission itself 
ties. The terms and conditions to which | implies an agreement to abide the result. even 
such an insurance is subject must be such as if no such agreement were expressed. Whitch- 
are reasonably applicable to that kind of in- | er v. Whitcher, 49 N. H. 176, 180, 6 Am. Rep. 
surance upon that particular species of prop- 486. 

erty, and such as, therefore, the parties may | 
be presumed to have had in view when the 
contract was made. Haws v. Fire Ass'n of 


A “submission” is a covenant by which 
persons who have a lawsuit or difference 
= : with one another name arbitrators to decide 
P the matter and bind themselves to perform 

An agreement providing that the insur- | what shall be arbitrated. McClendon v. 
ed’s loss and damage should be a certain: Kemp, 18 La. Ann 162; Civ. Code La. 1900, 


amount, “subject to the terms and conditions 
of the policy,” means subject to all the terms 
and conditions, excepting such as are super- 


hat t 
seded by the fact that the loss and damage | in dispute, to be finally decided by the award 


have been fixed. Whipple v. North British 
& M. Fire Ins. Co., 11 R. I. 139, 140. 


Subject to waiver. 


art. 3099. 


A “submission” is a contract by which 
the parties agree to refer matters which are 


of judges named by the parties and called 
“arbitrators.” In order to clothe a person 
with the authority of an arbitrator, the par- 
ties must mutually agree to be bound by the 


Under an insurance policy providing that decision of the person chosen to determine 


agents of the company have no authority to 
bind it in violation of any words, 
terms, or conditions therein expressed, and 


‘ated the matter in controversy. An arbitrament 
print | and award which concludes one party only 


is not sufficient. Joint Resolution Cong. July 


that no printed or written condition or re- 15 1870, authorizing the Postmaster General 


striction thereof, which by its terms may be 
subject to waiver,” should be deemed to have 
been waived, except by distinct agreement 
clearly expressed in the body of the policy, 
such conditions only which, under the terms 
of the policy, might have been waived in the 
body thereof, and not otherwise, are within 
the meaning of a condition or restriction sub- 
ject to waiver. Morrison v. Insurance Co. of 
North America, 6 S. W. 605, 608, 69 Tex. 353, 
5 Am. St. Rep. 63. 


SUBJECTION. 


“Subjection to the will and control” is 
syponymous with “occupation” and “posses- 
sio pedis,” and signifies actual possession. 
Lawrence v. Fulton, 19 Cal. 683, 690. 


SUBLEASE. 


Assignment distinguished, pee “Assign- 
ment.” 


SUBMISSION. 


See “Final Submission.” 
As civil action, see “Civil Action—Case 
—Suit—Ete.” 


That act is called a “submission” by 
which parties refer any matter in dispute 
between them to the decision of a third per- 
son, the person to whom the reference is 
made is an “arbitrator,” and the judgment 
pronounced by the arbitrator is an “award.” 
Garr v. Gomez (N. Y.) 9 Wend. 649, 661. 


A “submission” is a contract between 
two or more parties whereby they agree to 


to adjust the claims of a designated individu- 
al, is not a submission. Chorpenning v. Unit- 
ed States (U. S.) 11 Ct. Cl. 625, 628. 


A “submission to an award” is an agree- 
ment between the parties to it to abide by 
and perform it in every particular, and the 
mutual submission of the matter in contro- 
versy is a valid consideration for the agree- 
ment. Smith v. Smith (Va.) 4 Rand. 95, 99. 


In a statute creating the office of the clerk 
of the circuit court and allowing a fee for 
“submission,” this term is used either in a 
strictly technical sense (2 Bouv. Law Dict. 
553), or else in its statutory import, as where 
parties to a question in difference present 
a submission of the same to any court which 
would have jurisdiction if an action had been 
brought, etc. (2 Wag. St. p. 1056, § 25). With 
the exception of the clerks of the circuit 
courts, no fee for submission is allowed. The 
Legislature may therefore be presumed to 
have employed the term in a sense peculiar to 
matters in the circuit court, but not as in- 
tending by that word to convey the idea of 
mere submission of a cause to the court or 
jury for final determination. Otherwise, the 
clerk of the criminal court when a cause is 
submitted to the jury for their verdict, or 
the clerk of the probate court when a claim 
is presented against an estate for an allow- 
ance, would each be in justice entitled to a 
fee for submission. “The Legislature cannot 
be supposed to have intentionally discrim- 
inated against the clerks of such courts, as 
would evidently be the case if the word ‘sub- 
mission’ is to bear any other meaning than 
that we have ascribed to it.” Shed v. Kan- 
sas City, St. L. & C. B. R. Co., 67 Mo. 687, 
691, 692. 
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It is not necessary that a written sub- 
mission to arbitrators should contain a spe- 
cial agreement to abide the award. If the 
parties agree to submit, and actually do sub- 
mit, their differences to arbitration, and an 
award is made, an agreement to abide the 
award will be implied. Stewart v. Cass, 16 
Vt. 663, 666, 42 Am. Dec. 534. 


A “submission to arbitration” is to be ex- 
pounded, not according to the strict technical 
meaning of the words, but according to their 
signification in common parlance. Submis- 
sion toucbing divers other matters, as well as 
those particularly meant, is equivalent to a 
general submission of all questions between 
the parties, and under it general release 
may be awarded. A submission of “condi- 
tions which had arisen relative to an alleged 
injury, committed by A. to a horse, the prop- 
erty of B. and C.,” to an arbitrator, to de 
termine whether the said A. was liable for 
the damages occasioned to the horse under 
the circumstances, with costs, etc., is not only 
a submission of the question of A.’s legal Ha- 
bility, but also of its extent, and authorizes 
the arbitrator to determine the amount of 
damages sustained. Slocum v. Damon (Wis.) 
1 Pin. 520, 523. 


As a contract. 


A “submission to arbitration” is a con- 
tract, and consequently the parties thereto 
must have a general legal capacity to con- 
tract. Brown v. Mize, 24 South. 453, 455, 119 
Ala. 10. 


Consent distinguished. 


There is a difference between “consent” 
and “submission.” Every consent involves a 
submission, but it by no means follows that 
a mere submission involves consent. Regina 
v. Day, 9 Car. & P. 722; State v. Cross, 12 
Iowa, 66, 70, 79 Am. Dec. 519. 


As revoked by vacancy. 


A “submission to arbitration” is like a 
delegation of any other power. Neither an 
agent nor an arbitrator can delegate his pow- 
er, unless expressly authorized by his con- 
stituents. An authority given to two can- 
not be executed by one, although the other 
die or refuse; nor, if given to three, can 
it be executed by two, although the three be 
authorized to act jointly and severally. A 
power is terminated by the death either of 
the party receiving it or of the party con- 
ferring it. Therefore, where a submission to 
arbitration makes no provision for filling va- 
cancies, the occurrence of a vacancy revokes 
the submission, and it fails. Wolf v. Au- 
gustine, 37 Atl. 574, 576, 181 Pa. 576. 


As requiring writing. 
At common law a: submission to arbitra- 


tion was not required to be in writing. Ehr- 
man v. Stanfield, 80 Ala. 118, 119. 


6719 


SUBMIT 


A submission may be either in writing 
or verbal, and, in declaring upon an award, 
averments may be made to show the nature 
of the controversies submitted, and to explain 
what does not sufficiently appear on the face 
of the submission, so as to enable the court 
to ascertain the true object of the submis- 
sion. Garr v. Gomez (N. Y.) 9 Wend. 649, 661. 


SUBMIT. 


“The word ‘submit,’ as applied to a case, 
is in common use. Parties submit a cause 
when they refer it to the court or referee for 
disposition. The word, we think, is some 
times used as applied to evidence, though not, 
perhaps, with the same accuracy. Where, in 
an equity case, evidence is brought forward 
and placed at the disposal of the court, to be 
admitted or excluded, it is in some sense sub- 
mitted, and such evidence is certainly offer- 
ed.“ Thus, in a certificate on an equity ap- 
peal that the abstract contains all the evi- 
dence submitted in the cause, the use of the 
word “submitted” is sufficient to show that 
the abstract includes all evidence offered, as 
well as that introduced, and therefore it is 
a compliance with Code 1873, § 2742, requir- 
ing that all evidence offered, as well as that 
introduced, shall be certified. Miller v. Wolf, 
18 N. W. 889, 890, 63 Iowa, 233. 


No term of general use in the proceed- 
ings in a court of appeal is more generally 
understood than the term “submitted.” It 
means that the parties leave it to the chan- 
cellor to determine without argument. Like 
other ternis in the law, it may be modifled or 
qualified by concomitant words, such as “sub- 
mitted on points of council, filed or to be 
filed”; but never yet was the term “submit- 
ted,” without such modification or qualiflea- 
tion, understood to mean otherwise than that 
the party or parties who submitted the case 
dispensed with the benefit of argument. The 
practice, when the case is submitted, is for 
the chancellor to examine the papers, and, 
if no doubt or difficulty occurs, he renders a 
decree without hesitation. If doubt occurs, 
and he does not think proper to investigate 
the point without the aid of argument, or if, 
on investigation, doubt remained, or he thinks 
it more safe and prudent to learn in what 
light it strikes the counsel, he then lays aside 
the papers and notifies the counsel of his de- 
sire to have the cause argued. Ridgely v. 
Carey (Md) 4 Har. & McH. 167, 174. 


A condition in an arbitration bond that 
the party shall well and truly “submit, stand 
to, and abide by” the decision and award of 
the arbitrators is construed to extend to the 
performance by the principal of the award 
after it is made; the court remarking in the 
course of discussion that to speak of submit- 
ting to and abiding by a law, an order, a de- 
cision, means in common parlance to obey 
it, to comply with it, te act in accordance 
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with it, and to perform its requirements. 'applies to false swearing in other cases. 


Washburne v. Lufkin, 4 Minn. 466, 470 (Gil. 
362, 364). 


To “submit” a question to the vote of 
the stockholders of a corporation is to leave or 
commit the matter to the discretion or judg- 
ment of such stockholders. McNulta v. Corn 
Belt Bank, 63 III. App. 593, 608 (citing Webst. 
Dlet.). 


SUBORDINATE OFFICER. 


The test whether officers are “subordi- 
nate” or not is not whether a review of such 
of their determinations as are quasi judicial 
may be bad, but whether in the performance 
of their various duties they are subject to 
the direction and control of a superior officer, 
or are independent officers, subject only to 
such directions as the statutes give. People 
v. Van Wyck, 52 N. E. 559, 562, 157 N. T. 495. 


The term “officers, clerks, subordinate 
officers, and employés,” In Act June 1, 1885, 
relating to cities of the first class, in refer- 
ence to the appointment of officers, clerks, 
subordinate officers, and employés, does not 
include the medical staff, or the board of vis- 
iting physicians, of the Philadelphia Hos- 
pital, consisting of specialists or experts in 
the various departments of medical science, 
who perform gratuitous services. Common- 
wealth v. Fitler, 23 Atl 568, 571, 147 Pa. 
288, 15 L. R. A. 205. 


It cannot be said that the president of a 
railroad company is a subordinate officer of 
the corporation, so as to be without authority 
to employ surgical attendance for a servant 
injured in the performance of his duty. Bed- 
ford Belt Ry. Co. v. McDonald, 46 N. E. 1022, 
17 Ind. App. 492, 60 Am. St. Rep. 172. 


SUBORNATION OF PERJURY 


Where the crime of perjury is committed 
at the instigation or procurement of another, 
it is termed “subornation of perjury.” State 
v. Fahey (Del.) 54 AtL 690, 692, 3 Pennewill, 
594. 


Gen. St. 1889, par. 228, defines “suborna- 
tion of perjury” as follows: “Every person 
who shall procure any other person by any 
means whatsoever to commit a willful or 
corrupt perjury in any cause, matter, or pro- 
ceeding in or concerning which such other 
person shall be legally sworn or affirmed 
shall be adjudged guilty of subornation of 
perjury.” State v. Geer, 26 Pac. 1027, 46 
Kan. 529. See, also, Stone v. State, 45 S. E. 
630, 636, 118 Ga. 705, 98 Am. St. Rep. 145. 


Rev. St. § 4471, defines two crimes under 
the general name of “subornation of perjury.” 
Oné applies to false swearing in a prose 
cution for a capital crime, and the other 


Thompson v. State, 61 N. W. 565, 89 Wis. 253. 


In perjury and subornation of perjury, 
the act of the two offenders is concurrent, 
parallel, and closely related in point of time 
and conduct. The two crimes both culminate 
in the delivery of false testimony. Still the 
offenses are dual, each having in it elements 
not common to the other. There is sufflelent 
inherent difference between the two to war- 
rant the lawmaking power in separating the 
act into its component parts, making that of 
the suborner a new and independent offense, 
punishable with greater or less severity than 
that inflicted on the perjurer. Stone v. State, 
45 S. E. 630, 631, 118 Ga. 705, 98 Am. St 
Rep. 145. 


SUBPCENA. 
As a mesne process, see Mesne Process.“ 


Bouvier defines subpœna“ as a “process 
to cause a witness to appear and give testi- 
mony, commanding him to lay aside all pre- 
tenses and excuses, and appear before a court 
or magistrate therein named at a time there- 
in mentioned to testify for the party named 
under a penalty therein mentioned. The pur- 
pose of a subpœna is to place the witness 
under the order and censure of the court, and 
a writ which does not effect this is not a sub- 
pena within the meaning of the law. 1 
Thomp. Trials, § 160; 1 Greenl. Ev. § 315; 
Alexander v. Harrison, 28 N. E. 119, 121, 
2 Ind. App. 47 (citing Apperson v. Mutual 
Ben. Life Ins. Co., 88 N. J. Law [9 Vroom] 
272). 


A “subpoena” is for the purpose of com- 
pelling the attendance of a person whom it 
is desired to use as a witness. Dishaw v. 
Wadleigh, 15 App. Div. 205, 211, 44 N. T. 
Supp. 207. 


“Subpoena” by etymology signifies an 
order witb a penalty for disobedience. Burns 
v. Superior Court of City and County of San 
Francisco, 73 Pac. 597, 598, 140 Cal. 1. 


Every subpœna is no doubt in some sense 
a summons; but under the Code, providing 
that, when a party is to be examined at any 
time before trial, he may be compelled in the 
same manner as a witness who is to be 
examined conditionally, a subpoena is not a 
summons. The conditional examination of 
an ordinary witness is provided for by the 
statutes, which do not admit of the common 
formal subpoena in such cases. They re- 
quire a special preliminary application to a 
judge. To compel an attendance as a witness, 
the officer granting the order may issue a 
summons for that purpose. Bleecker v. Car- 
rol] (N. Y.) 2 Abb. Prac. 82. 


A “subpoena in chancery” brings the 
party into court. A distinction must be 
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made between process which precedes judi- 
cial action and that which follows it as a 
consequence. Process to bring a party into 
court has never been regarded as requiring 
judicial action, and hence it is issued as a 
matter of course by the clerk. Commercial 
Bank of Rodney v. State, 12 Miss. (4 Smedes 
& M.) 439, 515. 


The sole office of a writ of subpcena is 
to bring the defendant into court, in order 
that the court may acquire jurisdiction over 
his person. Seattle, L. S. & R. R. Co. v. 
Union Trust Co. (U. 8.) 79 Fed. 179, 187, 24 
O. C. A. 512. 


A subpeena is not a writ, the power of 
which must be exhausted before it can be 
pronounced served, but one capable of and 
Intended for many services. Murphy v. 
Fayette County (Pa.) 13 Montg. Co. Law 
Rep’r, 81, 83. 


The process by which the attendance of 
a witness before a court or magistrate is 
required is a subpcena. Ann. Codes & St. 
Or. 1901, § 1541; Rev. St. Okl. 1903, 5 5622; 
Pen. Code Cal. 1903, § 1326; Rev. Codes N. 
D. 1899, § 8358; Code Cr. Proc. S. D. 1903, § 
506; Pen. Code Idaho 1901, § 5592; Cr. Code 
N. Y. 1903, § 607; Rev. St. Utah 1898, § 5017; 
Comp. Laws Nev. 1900, § 4500. It is a writ 
directed to a person, and requiring his at- 
tendunce at a particular time and place to 
testify as a witness in a particular action, 
suit, or proceeding therein specified on be- 
half of a particular party therein mention- 
ed. It may also require him to bring with 
him any books, documents, or other things 
under his control, which he is bound by law 
to produce in evidence. Ann. Codes & St. 
Or. 1901, § 801; Rev. St. Utah 1898, § 8417; 
Code Civ. Proc. Cal. 1903, § 1985. 


A subpoena is a writ issued to the sher- 
iff, or other proper officer, commanding him 
to summon a person therein named to ap- 
pear at a certain term of the court, or on 
a certain day, to testify in a criminal action, 
or upon any proceeding before an examin- 
ing court, coroner’s inquest, the grand jury, 
or before a judge hearing an application un- 
der habeas corpus, or in any other case in 
which the testimony of a witness may be 
required under the provisions of this Code. 
Code Cr. Proc. Tex. 1805, art. 513. 


SUBPŒNA AD TESTIFICANDUM. 


At common law there was a writ known 
as a “subpeena ad testificandum.” It Is 
defined as a process to compel a witness to 
appear and give his testimony, commanding 
him to appear before a court or magistrate 
therein named at a time therein mentioned 
to testify for a party named under a penal- 
ty therein mentioned. In re Strauss, 52 N. 
Y. Supp. 392, 394, 30 App. Div. 610. 
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SUBPCNA DUCES TECUM. 


A “subpeena duces tecum” is a process 
whereby a court, at the instance of a suitor, 
commands a person, who bas in his posses- 
sion or control some document or paper that 
is pertinent to the issues of the pending com 
troversy, to produce it for use at the trial. 
In re Hoyt’s Estate (N. Y.) 7 Civ. Proc. R. 
374, 876. 


A “subpceena duces tecum” is a process 
of compulsory obligation on a witness to 
produce a deed or writing required of him, 
if he has it in his possession and has no law- 
ful excuse for withholding it. In re O’Toole’s 
Estate (N. Y.) 1 Tuck. 39, 40. 


A “subpoena duces tecum” is the usual 
method of requiring the production of a 
paper on the trial of a case. Murphy v. Rus 
sell (Idaho) 67 Pac. 421, 425. 


There was a writ, known to the common 
law as a “subpoena duces tecum,” which, in 
addition to requiring the attendance of a 
witness to testify, required him to bring 
and produce to the court books or papers in 
his hands tending to illustrate the matter in 
issue. In re Strauss, 52 N. X. Supp. 392, 
394, 30 App. Div. 610. 


SUBPŒNA TICKET. 


A subpæœna ticket carries no authority, 
but is a mere request made to the witness 
to attend court. Bratton v. Clendenin (S. O.) 
Harp. 454. 


SUBROGATION. 


See “Conventional Subrogation”; “Legal 
Subrogation.” 


“Subrogation” is a substitution of one 
person or thing for another. Swarts v. Sie- 
gel (U. S.) 117 Fed. 13, 15, 54 C. C. A. 399. 


“Subrogation” is the equity by which 
a person who is secondarily liable for a debt, 
and has paid the sun, is put in the place of 
the creditor, so as to entitle him to make use 
of all the securities and remedies possessed 
by the creditor, in order to enforce the right 
of exoneration as against the principal debt- 
or, or of contribution against others, who are 
liable in the same rank with himself. Fuller 
v. John S. Davis’ Sons, 56 N. E. 791, 794, 184 


III. 505; Schoonover v. Allen, 40 Ark. 132, 
137; Talbot v. Wilkins, 31 Ark. 411, 421; 


Sands’ Adm’r v. Durham, 36 S. E. 472, 473, 
98 Va. 392, 54 L. R. A. 614. 


“Subrogation” is the substitution of an- 
other person in the place of a creditor. The 
substituted party succeeds to the right of 
the creditor in relation to the debt. Brown 
v. Rouse, 58 Pac. 267, 269, 125 Cal. 645: 
Boston Safety Deposit & Trust Co. v. Thom- 
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as, 53 Pac. 472 478, 59 Kan. 470; Colt v. 
Sears Commercial Co., 37 Atl. 311, 314, 20 
R. I. 64; Liles v. Rogers, 18 S. E. 104, 105, 
113 N. C. 197, 39 Am. St. Rep. 627; Johnson 
v. Barrett, 117 Ind. 551, 554, 19 N. E. 199, 
201, 10 Am. St. Rep. 83. 


“Subrogation” applies where one party 
pays a debt for which another is primarily 
liable, and which in equity and good con- 
science should have been discharged by the 
latter. In re Martin (R. I.) 54 Atl. 589, 594. 


“Subrogation” involves the idea of a 
right existing in one, with which another, 
under certain circumstances, is clothed—a 
right capable of enforcement. The surety 
pays the debt of his principal, and he is sub- 
rogated to the rights of the creditor. Law- 
rence v. United States (U. 8.) 71 Fed. 228, 
230. 


“Subrogation,” in its literal and equita- 
ble significance, is the demanding of some- 
thing under the right of another, to which 
right the claimant is entitled for the pur- 
poses of justice to be substituted in place of 
the original holder. It is the machinery by 
which the equity of one man is worked out 
through the legal rights of another. Chaf- 
fe v. Oliver, 39 Ark. 531, 542. 


“Subrogation” is simply asking some- 
thing in the right of another, as it were un- 
der another, which the other ought in justice 
and equity to accord the use of to the person 
asking, as, when a surety pays a debt, the 
creditor ought to allow the surety to use any 
securities he may have against the debtor, 
although stricti juris there may be no priv- 
ity between the surety and the debtor as to 
such securities. Goldsmith v. Stewart, 45 
Ark. 149, 154. 


“Subrogation” is the substitution of one 
person in place of another, whether as a 
creditor or as the possessor of any rightful 
claim, so that he who is substituted succeeds 
to the rights of the other in relation to the 
debt or claim, and to its rights, remedies, or 
securities. Leavitt v. Canadian Pac. Ry. 
Co., 37 Atl. 886, 888, 90 Me. 153, 38 L. R. A. 
152. 


“Subrogation” takes place where one 
pays a debt which another was justly Hable 
to pay, and the payment is to discharge the 
property of the person paying from an in- 
cumbrance. Cockrum v. West, 122 Ind. 372, 
376, 23 N. E. 140, 141 (citing Lowrey v. By- 
ers, 80 Ind. 447). 


The doctrine of subrogation“ is that one 
who has been compelled to pay a debt which 
ought to have been paid by another is enti- 
tled to exercise all the remedies which the 
creditor possessed against that other, and to 
indemnify from the fund out of which should 
have been made the payment which he made. 
Sheld. Subr. § 11. Grand Council of Penn- 
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Sylvania, Royal Arcanum, v. Cornelius, 47 Ath 
1124, 1125, 198 Pa. 46. 


In law the word “subrogation” denotes 
putting a third person, who has paid the 
amount due the creditor, in his place. Con- 
necticut Mut. Life Ins. Co. v. Cornwell, 25 
N. Y. Supp. 348, 350, 72 Hun, 199. 


“Subrogation” is a mode of relief which 
equity adopts to force the final satisfaction of 
a debt by him who is primarily liable. 
Cook v. Berry, 44 Atl. 771, 775, 193 Pa. 377. 


“Subrogation” is the substitution in place 
of the creditor of one, usually a surety, who 
under the compulsion of necessity or for the 
protection of his own interests has dischar- 
ged a debt for which, as between himself 
and another, the latter is primarily liable. 
In such case the surety or party paying is 
entitled to the security, benefits, and charges 
held by the creditor. 2 Beach, Mod. Eq. 
Jur. § 978; Mansfield v. City of New York, 
58 N. H. 889, 890, 165 N. T. 208. 


The doctrine of subrogation is that, 
when one has been compelled to pay a debt 
which ought to have been paid by another, 
he is entitled to a cession of all the reme- 
dies which the creditor possessed against the 
other. McCormick’s Adm’r v. Irwin, 35 Pa. 
(11 Casey) 111, 117. 


“Subrogation” takes place where one 
pays a debt which another was justly liable 
to pay, and the payment is made to discharge 
the property of the person paying from an in- 
cumbrance. Lowrey v. Byers, 80 Ind. 443, 
447. 


“Subrogation” is a term borrowéd from 
the civil law. In Houston v. Branch Bank, 
25 Ala. 257, It is defined as a substitution of 
a new for an old creditor, or in its more 
general sense the act of putting by transfer 
a person in the place of another or a thing 
in the place of another. By this transfer the 
new creditor is subrogated to all the rights 
of the original creditor. Knighton v. Curry, 
62 Ala. 404, 408. 


“Subrogation” is a fiction of the law, 
which, in the language of the Code of Missis- 
sippi, is the right of a creditor in favor of 
a third person who pays him,” and is either 
conventional or legal. Bradford v. Richard, 
16 South. 487, 489, 46 La. Ann. 1530. 


Sheldon, Subrogation, § 3, says: Subro- 
gation as a matter of right, independently of 
agreement, takes place for the benefit of in- 
surers, of one who, being himself a creditor, 
has satisfied the lien of a prior creditor; of 
a purchaser, who bas extinguished an in- 
cumbrance upon the estate which he has pur 
chased.” Blair v. Mounts, 24 S. E. 620, 623, 
41 W. Va. 706. 


“Subrogation” is defined as the substitu- 
tion of anotber person in the place of a cred- 
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itor or claimant, to whose rights he succeeds | is enforced solely for the purpose of accom- 


in relation to the debt or claim asserted, 
which has been paid by him involuntarily, 
and contemplates some original privilege on 
the part of him to whose place substitution 
is claimed. Merchants’ & Mechanics’ Bank 
v. Tillman, 31 S. E. 794, 795, 106 Ga. 55. 


“Subrogation” was a creation of the civil 
law, but was never recognized to its full ex- 
tent by the common law. It was called by 
the civilians a “species of spontaneous agen- 
cy.” To lay a foundation for a claim of 
recompense or remuneration on the part of 
the negotiorum gestor, the labor or expense 
must be bestowed either with the direct in- 
tention of benefiting the third party, against 
whom the claim is made, or in the bona fide 
belief that the subject belongs to the per- 
son by whom the expense or labor is bestow- 
ed. Durante v. Eannaco, 72 N. Y. Supp. 
1048, 1050, 65 App. Div. 435. 


Assignment distinguished. 

A distinction must be observed between 
subrogation to and an assignment of a mort- 
gage. Subrogation is an act of law, and not 
of contract. The doctrine of subrogation 
does not apply to a case where it was the 
agreement and intention of the parties that 
the mortgage should be kept alive for the 
protection of the assignees against judg- 
ments in favor of other parties. C. M. Hap- 
good Shoe Co. v. First Nat. Bank of Crockett, 
56 S. W. 995, 997, 23 Tex. Civ. App. 506. 


In Gatewood v. Gatewood, 75 Va. 411, 
it is said that subrogation is a very different 
thing from an assignment. It is the act of 
the law, and the creature of a court of eq- 
uity, depending, not upon contract, but upon 
the principles of equity and justice. It pre- 
supposes an actual payment and satisfaction 
of the debt secured by the mortgage. But, 
although the debt is paid and satisfied, a 
court of equity will keep alive the lien for 
the benefit of the party who made the pay- 
ment, provided he, as security for the debt, 
has such an interest in the land as entitles 
him to the benefit of the security given for 
its payment. Thus, where an owner of land 
finds it bound by a lien for the purchase 
money due by his grantor, and to protect 
himself pays off the lien, he is entitled to be 
subrogated to the rights of the holder of the 
lien. Fulkerson v. Taylor, 41 S. E. 863, 865, 
100 Va. 426. 


As a creation of equity. 

The doctrine of “subrogation” rests on 
the principle of equity, and privity of con- 
tract is not necessary to its support. Tarver 
v. Land Mortg. Bank, 27 S. W. 40, 41, 7 Tex. 
Civ. App. 425 (citing Gans v. Thieme, 93 N. 
Y. 232; Cottrell’s Appeal, 23 Pa. [11 Harris] 
294). 


The right of subrogation is not founded 
on a contract. It is a creation of equity. It 


plishing the ends of substantial justice, and 
is independent of any contract relations be- 
tween the parties. Tina Life Ins. Co. v. 
Town of Middleport, 8 Sup. Ct. 625, 630, 124 
U. S. 534, 31 L. Ed. 537. 


Subrogation is not founded on contract, 
but upon principles of equity, and may be en- 
forced where no contract or privity of any 
kind exists between the parties. Smith v. 
National Surety Co., 59 N. X. Supp. 789, 791, 
28 Misc. Rep. 628. 


The doctrine of subrogation is derived . 
from the civil law, and has been adopted by 
our courts of equity. It is treated as a 
creature of equity, and administered so as 
to secure real and essential justice, without 
regard to form and is independent of any 
contractual relations between the parties to 
be affected by it. McNeil v. Miller, 2 S. N 
335, 337, 29 W. Va. 480. 


Subrogation is independent of any merely 
contractual relation, and is broad enough to 
include every instance in which one party 
is required to pay a debt for which another 
is primarily answerable, and which in eq- 
uity and good conscience ought to be dis- 
charged by the latter. Boston Safe Deposit 
& Trust Co. v. Thomas, 53 Pac. 472, 473, 59 
Kan. 470; Johnson v. Barrett, 117 Ind. 551, 
554, 19 N. Ð. 199, 201, 10 Am. St. Rep. 83. 


“This doctrine or rule of subrogation is not 
a fixed and inflexible rule. It is a creature 
of the equity courts, invented and applied 
by them to do justice, or prevent an injustice 
being done in a particular case and under a 
particular state of facts.” Arlington State 
Bank v. Paulsen, 78 N. W. 303, 818, 57 Neb. 


717. 


The doctrine of subrogation is enforced 
solely for the purpose of accomplishing sub- 
stantial justice, and, being administered upon 
equitable principles, it is only when an appli- 
cant has an equity to invoke and when inno- 
cent persons will not be injured that a court 
can interfere. Heisler v. C. Aultman & Co., 
57 N. W. 1053, 56 Minn. 454, 45 Am. St. Rep. 
486. 


The principle which governs in all cases 
of subrogation is one of equity only, and 
is to be carried out in the exercise of an eq- 
uitable discretion with due regard to the 
legal and equitable rights of others, and, be- 
ing a purely equitable right, it ought to be 
denied in all cases where its exercise would 
produce injustice. It requires an assign- 
ment, legal or equitable, from the original 
creditor, or an agreement or understanding 
on the part of the party Hable to pay the 
debt that the person furnishing the money 
for the same shall in effect become the cred- 
itor, or that the person must furnish the 
same, either because he is liable as a surety, 
or liable in some other secondary manner 
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or for the purpose of saving or protecting: ment be assigned to him, could not in any 
some right or interest, or supposed right or event entitle such lessee to subrogation, since 


interest, of his own. But tbe right of subro- 
gation is not founded on contract alone, nor 
on the absence of contract, but is founded 
upon the facts and circumstances of the par- 
ticular case and on the principles of natural 
justice. Traders’ Bank v. Myers, 44 Pac. 
292, 294, 8 Kan. App. 636 (citing Crippen v. 
Chappel, 35 Kan. 495, 11 Pac. 453, 57 Am. 
Rep. 187). 


Though the right of subrogation is one 
of the highest equity, still it is purely an eq- 
uitable result, and the rights of the surety 
to become subrogated to the rights of the 
credltor do not depend on contract, but rest 
alone on principles of justice and equity. 
Subrogation will not be allowed if it would 
do substantial wrong, nor when the surety 
who has paid is indebted to the principal in 
more than the amount of his debt; nor can 
it be maintained when the party claiming bas 
in fact been reimbursed and has sustained 
no loss. Eaton v. Hasty, 6 Neb. 419, 425, 29 
Am. Rep. 365. 


The right of subrogation is not founded 
on contract, express or implied. It is based 
on the principles of equity and justice, and 
includes every instance where one party, not 
a mere volunteer, pays for another a debt 
for which the latter was primarily Hable, 
and which in equity and good conscience he 
ought to have paid. White River School Tp. 
v. Dorrell, 59 N. E. 867, 26 Ind. App. 538. 


“Subrogation” is the doctrine of equity 
jurisprudence, and is not usually applied in 
courts of common law, except in those states 
in which equitable remedies are adminis- 
tered through the forms of law. It is a sub- 
stitution of one person for another, so that 
the same rights and duties which attach to 
the original person will attach to the substi- 
tuted one, and, owing to the strict rules of 
common-law pleading, this cannot be done 
in actions at law, except, at any rate, where 
some statutory provision enables the court to 
permit the substitution to be made. Moore 
v. Watson, 40 Atl. 345, 20 R. I. 495. 


“Subrogation” is a right arising in pure 
equity and benevolence. It is an equitable 
result, and, like other controversies in equi- 
ty, depends on facts to develop its necessity 
in order that justice may be done. It is 
an equity called into existence for the pur 
pose of enabling a party secondarily liable, 
but who has paid the debt, to reap the bene- 
fit of any securities which the creditor may 
hold against the principal debtor, and by the 
use of which the party paying may thus be 
made whole. Bisph. Eq. 18. But until the 
creditor has been fully paid subrogation 
cannot take place upon any terms whatever. 
Therefore a tender by the lessee of land to a 
judgment creditor of the amount due, ac 
companied with a demand that the judg- 
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the debt of another. 


the tender, accompanied by the demand, was 
not equivalent to payment. Appeal of Forest 
Oil Co., 12 Atl. 442, 443, 118 Pa. 138, 4 Am. 
St. Rep. 584. 


The right of subrogation is primarily a 
doctrine of equity; and when the surety has 
obtained otherwise all that this right could 
possibly secure to him, he is not entitled to 
subrogation. Marshall v. Dixon, 9 S. E. 167, 
168, 82 Ga. 435. 


“Subrogation” rests upon purely equita- 
ble grounds, and it will not be enforced 
against superior equities. Musgrave v. Dick- 
son, 172 Pa. 629, 632, 33 Atl. 705, 51 Am. St 
Rep. 765. 


In the case of The Sarah J. Weed (U. 8.) 
21 Fed. Cas. 458, “subrogation” is defined as 
an equitable assignment operated by the 
law itself, when justice requires it, as, for 
instance, when the surety pays the debt of 
his principal. Im modern times, courts of 
law have dealt with subrogation as they 
would with assignments, and, when the right 
of action to which the plaintiff asks to be 
subrogated is a legal right of action, a court 
of law may treat a plaintiff who is entitled 
in equity to subrogation as an assignee, and 
allow him to maintain an action of a legal 
nature on the claim to which he claims to be 
subrogated. Subrogation is founded on prin- 
ciples of equity and benevolence, and may 
be decreed where no contract or privity of 
any kind exists between the parties. Dun- 
lop v. James, 67 N. E. 60, 61, 174 N. Y. 411 
(citing Cottrell’s Appeal, 23 Pa. {11 Harris} 
294). 


As either legal or conventional. 


“Subrogation” is either legal—that is, 
given by the law—or it arises out of conven- 
tion or contract. A legal subrogation is al- 
lowed only in cases where the person ad- 
vancing money to pay the debt of a third 
person stands in the situation of a surety, 
or is compelled to pay the debt to protect 
his own rights. Conventional subrogation 
results from an agreement made either with 
the debtor or creditor that the person paying 
shall be subrogated. First Nat. Bank v. 
Thompson, 48 Atl. 333, 335, 61 N. J. Eq. 188. 


Persons entitled to relief. 


The right of subrogation is never ac 
corded to a mere volunteer. Traders’ Bank 
v. Meyers, 44 Pac. 292, 295, 3 Kan. App. 
636. 


“Subrogation” may be enforced when- 
ever one not a mere volunteer discharges 
Miller’s Appeal, 119 
Pa. 620, 631, 13 Atl. 504, 507. 


Whenever one not a mere volunteer pays 
and discharges the debt of another, he is. 
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entitled to all the remedies which the cred- 
itor possesses against the debtor. The rem- 
edy of subrogation is no longer limited to se- 
curities and quasi securities, but includes 
so wide a range of subjects that it has been 
called the mode which equity adopts to 
compel the ultimate payment of a debt by 
one who, in justice, equity, and good con- 
science ought to pay it. Arnold v. Green, 
116 N. Y. 566, 572, 23 N. E. 1, 2. A surety 
on appeal, who has been compelled to pay a 
judgment founded on tort against several de- 
fendants, is entitled to be subrogated to 
plaintiff's rights under a contract with one 
of them, made pending the appeal, without 
the surety’s knowledge or consent, binding 
guch defendant to pay part of the judgment 
on condition of his release therefrom. Smith 
v. National Surety Co., 59 N. T. Supp. 789, 
799, 28 Mise. Rep. 628 


There can be no right of subrogation in 
one whose duty it is to pay, or in one claim- 
ing under him, or against one who is sec- 
ondarily liable, or not Hable at all. In 
such a case payment is extinguishment. Nor 
will subrogation ever be enforced where the 
equities are equal or the rights not clear, 
nor to the prejudice of the legal or equitable 
rights of others. Grand Council of Pennsyl- 
vania, Royal Arcanum, v. Cornelius, 47 Atl. 
1124, 1125, 198 Pa. 46. 


The doctrine of subrogation is broad 
enough to include every instance in which 
one party pays a debt for which another is 
primarily answerable, and which in equity 
and good conscience should have been dis- 
charged by the latter; but it is not to be 
applied in favor of one who has officiously 
and as a mere volunteer, paid the debt of 
another, for which nefther he nor his prop- 
erty was answerable, and which he was un- 
der no obligation to pay; and it is not al- 
lowed where it would work any injustice to 
the rights of others. Subrogation, as a mat- 
ter of right, independently of contract, takes 
place for the benefit of a purchaser who has 
extinguished an incumbrance upon the estate 
which he has purchased. It will be applied 
whenever the person claiming its benefit has 
been compelled to pay the debt of a third 
person in order to protect his own rights or 
save his own property. McNeil v. Miller, 2 
S. E. 335, 337, 29 W. Va. 480. 


A surety, who has been compelled to pay 
a debt for which another is primarily lia- 
ble, succeeds to all rights which the cred- 
itor had of enforcing the liability of the 
original debtor; or an insurer, who has paid 
a loss for which another is responsible, 
either by statute or at common law, is sub- 
rogated to any claim that the insured had 
against the person whose tortious act caus- 
ed the injury, or who for any reason is 
Hable to the owner thereof. Leavitt v. Ca- 
nadian Pac. Ry. Co., 37 Atl 886, 888, 90 Me. 
153, 38 L. R. A. 152. 
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“Subrogation” is extended by courts of 
chancery sometimes to cases of payments by 
persons not legally bound to pay, but who 
do so, not as volunteers, but with a well- 
founded expectation, justified by the con- 
duct or contract of the debtor, that they 
will be entitled to hold all the securities for 
their indemnity which the creditor had 
against the debtor. Schoonover v. Allen, 40 
Ark. 182, 137. 


“Subrogation” is the substitution of an- 
other person in the place of a creditor, to 
whose rights he succeeds in relation to the 
debt. This may come about when one who 
is bound as a surety to pay a debt advances 
the amount of it to a creditor, in which case 
he receives everything that the creditor has 
to enforce a collection of the debt. It may 
come about, also, when one who has any 
interest to protect pays some lien or in- 
cumbrance upon property for the purpose 
of protecting that interest, in which case he 
will be deemed the equitable assignee of the 
debt which he pays. Finegan v. City of 
New York, 38 N. Y. Supp. 358, 361, 4 App. 
Div. 15 (citing Cole v. Malcolm, 66 N. Y. 
636). 


One who is only a volunteer cannot in- 
voke the aid of subrogation, for such a per- 
son can establish no equity. Beach, Mod. 
Eq. Jur. § 801. An agent with power of 
attorney to sell lands made a mortgage 
thereon, and without the knowledge or con- 
sent of his principal applied the proceeds 
to the discharge of the prior valid mort- 
gage. It was held that the second mort- 
gagee could not be subrogated to the mort- 
gage discharged. Campbell v. Foster Home 
Ass’n, 163 Pa. 609, 636, 30 Atl. 222, 26 L. 
R. A. 117, 43 Am. St. Rep. 818. 


“Subrogation” is, as defined by Bisph. 
Eq. § 335, “the equity by which a person 
who is secondarily liable for a debt, and has 
paid the same, is put in the place of the 
creditor, so as to entitle him to make use 
of all the securities and remedies possessed 
by the creditor, in order to enforce the right 
of exoneration as against the principal debt- 
or, or of contribution against others liable 
in the same rank with himself.” A surety 
who pays the debt of his principal is there- 
fore subrogated to all the remedies of the 
creditor, as against the principal or others 
who become Hable for the debt. Talbot v. 
Wilkins, 31 Ark. 411, 421, 


“Subrogation” applies where a person 
pays a debt for which another is primarily 
liable, and which in equity and good con- 
science should have been discharged by the 
other. A stranger, paying the debt of an- 
other, will not be subrogated to the cred- 
itor’s right, without an agreement to that 
effect. In re Martin (R. I.) 54 Atl. 589, 591 


The primary meaning of “subrogation” 
is the act of putting one person in place 
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of another, or the substitution of one person 
in place of the creditor, to whose rights he 
succeeds in relation to the debt. Formerly 
the right of subrogation was limited to trans- 
actions between principals and sureties, as, 
when a surety paid the debt of his principal 
to the creditor, the surety was entitled to 
have the full benefit of all mortgages or 
collateral securities for the debt both of a 
legal and equitable nature. Heuser v. Shar- 
man, 56 N. W. 525, 526, 89 Iowa, 355, 48 
Am. St. Rep. 390. 


While it is true that “subrogation” does 
not arise out of contract, but is founded on 
equitable considerations, it is further true 
that it is never enforced at the expense of 
a legal right; neither can it be invoked for 
the benetit of strangers or intermeddlers, 
without the knowledge or consent of the one 
sought to be charged. It always requires 
something more than the mere payment of 
a debt in order to entitle the person pay- 
ing the same to be substituted in the place 
of the original creditor. It requires an as- 
sent, legal or equitable, from the original 
creditor, or an agreement on the part of 
the party liable to pay the debt that the per- 
son furnishing the money to pay the same 
shall in effect become the creditor, or the 
person furnishing the money must furnish 
it, because he is liable as surety, or in 
some secondary character, or for the pur- 
pose of saving some interest of his own. 
Gray v. Zellmer, 72 Pac. 228, 229, 66 Kan. 
514 (citing Crippen v. Chappel, 35 Kan. 495, 
11 Pac. 453, 57 Am. Rep. 187). 


“Subrogation” is the substitution of one 
person in the place of another as a creditor; 
the new creditor succeeding to the rights 
of the former. It is the mode by which a 
third person, who pays a creditor, succeeds 
to his rights against the debtor. When a 
person is under obligation to do so, or is 
interested in so doing, pays the debt of an- 
other, he may be subrogated to all the rights, 
securities, or remedies of the creditor whom 
he satisfies; while, when one voluntarily, 
and, as a mere volunteer, having no inter- 
est to protect, pays the debt of another, 
the payment operates as an extinguishment 
of the claim, and the doctrine of subroga- 
tion does not apply. Wilson v. Wilson, 57 
Pac. 708, 712, 6 Idaho, 597. 


The doctrine of subrogation requires 
that the person seeking its benefit must have 
paid a debt due to a third party before he 
can be substituted to that party’s rights; 
and in doing this he must not act as a mere 
volunteer, but on compulsion, to save him- 
self from loss by reason of a superior lien 
or claim on the part of the person to whom 
he pays the debt. Tarver v. Land Mortg. 
Bank, 27 8. W. 40, 41, 7 Tex. Civ. App. 425. 


The doctrine of subrogation is not ap- 
plied in favor of one who has officiously and 
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as a mere volunteer paid the debt of another, 
for which neither he nor his property was 
answerable; but it will be applied when- 
ever the person claiming its benefit has paid 
a debt for which another was primarily an- 
swerable, and which he was compelled to 
pay in order to protect his own rights and 
save his own property. The doctrine is 
that one who has the right to pay a debt 
which ought to have been paid by another 
is entitled to exercise all the remedies which 
the creditor possesses against that other, 
and to indemnity from the fund out of 
which should have been made the payment 
which he has made. Blair v. Mounts, 24 
S. E. 620, 623, 41 W. Va. 706. 


To afford relief or protection to a mere 
volunteer, an uninvited intermeddler in the 
affairs of others, is not remotely contem- 
plated by the doctrine of subrogation. It 
is only In those cases where the person ad- 
vancing money to pay the debt of a third 
party stands in the situation of a surety, 
who is compelled to pay it to protect his own 
rights, that a court of equity as a matter 
of course substitutes him in the place of the 
creditor. One who advances money to pay 
off an incumbrance upon realty, at the in- 
stance of the owner thereof, and upon the 
express understanding that the advance made 
is to be secured by the immediate execu- 
tion of papers which will constitute a first 
lien on the property, is not a mere volun- 
teer, and, in the event the new security thus 
taken turns out to be defective, the person 
parting witb his money on the faith thereof, 
if not chargeable with culpable and inexcus- 
able neglect in the premises, will be subro- 
gated to the rights of the prior incum- 
brancer. Merchants’ & Mechanics’ Bank v. 
Tillman, 31 S. E. 794, 795, 106 Ga. 55. 


Bouvier, in defining the word “subroga- 
tion,” observes that a “principle which lies 
at the bottom of the doctrine is that the 
person seeking it must have paid the debt 
under grave necessity to save himself a loss. 
The right is never accorded to a volunteer.” 
And where, to gratify a desire to make a 
loan for profit and more effectually secure 
such obligation, the person desiring to make 
the loan, without the slightest compulsion, 
chose to pay the debt of another at a time 
when he had no interest at hazard, he was 
an intermeddler, to whom the doctrine of 
subrogation would not apply. Chief Justice 
Ryan, in Watson v. Wilcox, 39 Wis. 643, 20 
Am. Rep. 63, says: “One who, having no 
interest to protect, voluntarily loans money 
to a mortgagor for the purpose of satisfying 
and canceling the mortgage, taking a new 
mortgage for his own security, cannot ha ve 
the former mortgage revived, and himself be 
subrogated to the rights of the mortgagee 
therein. * We know of no case that 
has ever carried the doctrine of subrogation 
so far as to hold that a mere loan of money. 


SUBROGATION 


Yor the purpose of enabling the borrower to 
pay a debt, entitled the loaner to be subro- 
gated to the rights of the creditor whose 
debt was thus paid.” Being entire stran- 
gers to all previous transactions affecting 
existing obligations, for which they were in 
no manner liable, their voluntary interfer- 


ence was not of a character to invoke the. 


In Ætna Life 334. an interest to protect in doing so, he is 


doctrine of subrogation. 
Co. v. Town of Middleport, 124 U. S. 534, 
8 Sup. Ct. 625, 31 L. Ed. 537, Mr. Justice 
Miller, after defining the term ‘“subroga- 
tion.“ then states the doctrine of its appli- 
cation: “It takes place for the benefit of a 
person who, being himself a creditor, pays 
another creditor whose debt is preferred to 
his by reason of privileges or mortgages, be- 


ing obliged to make the payment, either as 


standing in the situation of a surety, or 
that he may remove a prior incumbrance 
from the property on which he relies to se- 
cure his payment. 
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the property or its owner. Montgomery v. 
City of Charleston (U. 8.) 99 Fed. 825, 829, 
40 C. C. A. 108, 48 L. R. A. 503. 


The right of subrogation is not neces- 
sarily dependent upon the conventional rela- 
tlon of principal and surety, and in behalf 
of the latter; but when a person is com- 
pelled to pay a claim, or has legitimately 


entitled to his remedy against the person 


primarily Hable to pay it. In other words, 


when a person is liable to be charged with 
that which primarily ought to be borne by an- 


other, the former is entitled to the equity of 
a surety, and, on payment, to the remedies 
of the creditor against the person so pri- 
marily liable. Jones v. Bacon, 25 N. X. Supp. 
212, 217, 72 Hun, 506 (citing Wilkes v. Har- 


per IN. .] 2 Barb. Oh. 338). 


No one who is a mere volunteer can ac- 
quire a right of subrogation. There must 


of right, independently of agreement, takes be elther some duty on his part to pay, or 
place only for the benefit of insurers, or of some interest to be protected, which gives 
one who, being himself a creditor, has sat- him a right to pay the debt. Acer v. Hotch- 
isfied the llen of a prior creditor, or for the kiss, 97 N. X. 395. A purchaser at a tax 
benefit of a purchaser who has extinguished sale, who is a mere volunteer, and pays 
an incumbrance upon the estate which he his money on a bid and receives certificates, 
has purchased, or of a co-obligor or surety does not thereby become entitled to be subro- 
who has paid the debt which ought, in gated to the right to receive the taxes from 
whole or in part, to have been met by an- the owner of the premises. Finegan v. City 
other. The doctrine of subrogation is not of New Tork, 38 N. X. Supp. 358, 361, 4 


applied for the mere stranger or volunteer, 
who has paid the debt of another, without 
any assignment or agreement for subroga- 
tion, without being under any legal obliga- 
tion to make the payment, and without 
being compelled to do so for the preserva- 
tion of any rights or property of his own.” 
In Sandford v. McLean (N. Y.) 3 Paige, 122, 
23 Am. Dec. 776, Chancellor Walworth thus 
makes a clear-cut statement of the control- 
ling principle: “It is only in cases where 
the person advancing money to pay the debt 
of a third party stands in the situation of 
a surety, or is compelled to pay it to protect 
his own rights, that a court of equity sub- 
stitutes him in the place of the creditor, as 
a matter of course, without any agreement 
to that effect. In other cases the demand 
of a creditor, which is paid with the money 
of a third person, and without any agree- 
ment that the security shall be assigned or 
kept on foot for the benefit of such third 
person, is absolutely extinguished. Pollock 
v. Wright, 87 N. W. 584, 585, 15 S. D. 134. 


The doctrine of subrogation is a pure, 
unmixed equity, having its foundation in the 
principles of natural justice, and from its 
nature never could have been intended for 
the relief of those who were in any con- 
dition in which they were at liberty to elect 
whether they would or would not be bound. 
The one who voluntarily pays a tax to a 


App. Div. 15. 


Subrogation is confined to the relation 
of principal and surety and guarantors; 
to cases where a person, to protect his own 
junior lien, is compelled to remove one which 
is superior; and to cases of insurance. Any 
one who is under no legal obligation or lia- 
bility to pay the debt is a stranger, and if 
he pays the debt a mere volunteer. A‘tna 
Life Ins. Co. v. Town of Middleport, 8 Sup. 
Ct. 625, 630, 124 U. S. 534, 81 L. Ed. 537. 


SUBROGATION BY CONVENTION. 


“Subrogation by convention” occurs 
where a party interested in property makes 
a payment at the request of either the debtor 
or the lienor, with the understanding that he 
shall be subrogated. Where a son lent his 
father money with which to pay assessments 
which were a lien on a lot in which the son 
was in no wise interested, the latter was not 
entitled to be subrogated to such lien. Koch- 
er v. Kocher, 80 Atl. 536, 56 N. J. Eq. 547. 


SUBSCRIBE—SUBSCRIPTION. 


See “Bona Fide Subscriber.” 


Attest distinguished. 
“Subscribing,” as used in a statute pre 


city, for which neither he nor his property , scribing the mode of devising real estate, and 
is liable, is not entitled to be subrogated | providing that such last will and testament 


in equity to the rights of the city as against 
7 Wos. & P.—56 


shall be signed by the testator or testa trix, 
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or by some other person in his or her presence written near it and witnessed by a person 
and by his or her direction, and, if not wholly who writes his own name as a witness,” the 
written by himself or herself, shall be at- mark of one who cannot write is not to be 


tested by two or more competent witnesses considered a signature or subscription, unlese 


subscribing their names in his or her pres-| the person writing his name writes his own 
ence, nieans the writing on the same paper of | name as a witness. Watson v. Billings, 38 
the names of the witnesses for the sole pur- Ark. 278, 283, 42 Am. Rep. 1. This only 
pose of identification. “To attest the publi- means that such a signature is not to be 
cation of a paper as a last will, and to sub- taken prima facie as genuine, without further 
scribe to that paper the names of the wit- proof of signing. It was not intended to ex- 
nesses, are very different things. Attestation | clude such proof. Ex parte Miller, 3 S. W. 
is an act of the senses; subscription is an act 883, 49 Ark. 18, 4 Am. St. Rep. 17. 

of the band. The one is mental; the other, ʻ 
mechanical. To attest a will is to know that 3 a 5 
FFC T not write, his saute being written ee it and 
fact required to constitute an actual and legal | iini 55 oo „ 
publication. There may be a perfect attesta- 1 as aia a a E NE E N 
tion in fact without subscription.” Swift v. ribed b h 1 bl to it ] 
Wiley, 40 Ky. (1 B. Mon.) 114, 115. See, also, | 5 PODE NO E T E ee 


when he has made his mark near his name 
ae E E 3 py a subscribed for him, and this making of bis 
9 9 9 


mark has been witnessed by a person who 
can and does write his own name as witness. 


As execute. Houston v. State, 21 South. 813, 814, 114 Ala. 
“Subscribed,” as used in Rev. St. c. 75, 15. 


8, requiring every contract for the sale of | 

land to be in writing, and subscribed by the The word “signature” or “subscription” 
party purchasing, is equivalent to “executed,” includes mark when the person cannot write; 
as used in an allegation tbat an agreement his name being written near it and witnessed 
for the sale of lands was executed by the by a person who writes his name as a wit- 


purchaser. Cheney v. Cook, 7 Wis. 413, 423. | ness. Civ. Code Ala. 1896, § 1; Pen. Code 
Cal. 1903, § 7; Pol. Code Mont. 1895, § 16; 


Pen. Code Mont. 1895, § 7; Civ. Code Mont. 
1895, § 4662; Rev. Codes N. D. 1899, § 5135; 
Civ. Code S. D. 1903, § 2469; Rev. St. Okl. 
1903, § 2808. 


Signature or subscription includes mark, 
when the person cannot write, his name being 
near it by a person who writes his own name 
as a witness: provided, that when a signa- 
ture is by mark it must, in order that the 
same may be acknowledged or may serve as 
therein to be by deed in writing subscribed | the signature to any sworn statement, be 
by the grantor, was satisfied if the mark of | Witnessed by two persons, who must sub- 
the grantor be affixed, and the mark may de scribe their own names as witnesses thereto. 
made by another at his request, or the true | —Civ. Code Cal. 1903, § 14; Code Civ. Proc. 
name, written out in full by another at the Cal. 1903, § 17. 
grantor’s request, will be sufficient. Nye v. 
Lowry, 82 Ind. 316, 319. 


Where a testator’s name was written to 
the will by another person, but the testator 
made his mark, the will will be deemed to 
have been “subscribed,” within the statute re- 
quiring wills to be subscribed by the testator. 
Guthrie v. Price, 23 Ark. 396. 


“Subscription” includes a mark by or for 
a person who cannot write, if his name be 
subscribed to an instrument and witnessed by 
a person who writes his own name as a wit- 
ness. Terry v. Johnson, 60 S. W. 300, 301, 
109 Ky. 589. 


Since the adoption of the Civil Code, 
which in laying down rules of construction In the construction of the statutes, the 
(Gantt, Dig. § 9625), provides “that the word | word “subscription” includes marks of an il- 
‘signature’ or ‘subscription’ includes mark, literate or infirm person. Pen. Code Ga. 1805, 
when the person cannot write, his name being 8 2. 


Mark. 


A subscription of a will, within the 
meaning of the statutes in reference to sub- 
scribing witnesses, is satisfied by the act of 
the witness in affixing his mark to his name, 
subscribed to the instrument by the testator. 
Garrett v. Hefiin, 13 South. 827, 98 Ala. 615, 
89 Am. St. Rep. 89. 


“Subscribed,” as used in a statute re- 
quiring conveyances of land or any interest 


—— A St a 


The word “subscription” includes a mark. 
the name being written near the mark and 
witnessed, Shannon's Code Tenn. 1896, § 62. 
See, also, Brown v. McClanahan, 68 Tenn. (9 
Baxt.) 347. Under this statute it is held that 
a signature written by another than the sign- 
er, who was unable to write, is not a signa- 
ture by mark, unless there is a sign or mark 
to indicate that the signer did not sign his 
own name. Simmons v. Leonard, 18 S. W. 
280, 281, 91 Tenn. (7 Pickle) 183, 30 Am. St. 
Rep. 875. 


“Signature” or “subscribe” includes the 
mark of a person unable to write. Rev. St 
Tex. 1895, art. 3270. 


ee — — 
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Place of signing. or document, ordinarily implies that the 


“Subscribed” means signed, without re- Pame of the party who subscribed is set, by 
spect to whether the signature is at the bot- him or his authority, at the bottom or end 
tom, in the middle, or at the beginning of the of the writing or document. Stone v. Mar- 
instrument. Roberts v. Phillips, 4 El. & Bl. Vel, 45 N. H. 481. This rule has been repeat- 
450, 454, 456, 457, 30 Eng. Law & Eq. 147, 151. edly applied to wills and to papers, where 

the question was whether they had been 80 

To subscribe is to attest or give consent subseribed as to satisfy the statute of frauds. 
or evidence knowledge by underwriting, usu- ; American Surety Co. v. Worcester Cycle Mfg. 
ally. but not necessarily, the name of the sub- Co. (U. S.) 100 Fed. 40, 41. 
scriber; but the place of the writing is im- 
material, since a still more general meaning Where a statute requires that a will or 
of the word “subscribe” is to attest by writ- other instrument be “subscribed,” it is nec- 
ing. In re Walker’s Estate, 42 Pac. 815, 816, | essary that the signature be at the end or 
110 Cal. 387, 30 L. R. A. 460, 52 Am. St. Rep. | foot of the instrument, in order to constitute 
104; California Canneries Co. v. Scatena, 49 a compliance with the statute, in which re- 
Pac. 462, 463, 117 Cal. 447. spect the term differs from “signed,” which 
is held only to require that the name be writ- 
The statute of frauds, requiring the note ten somewhere in the instrument, but may 
or memoranduin of a sale to be made in writ- be either in the body or at the end thereof. 


ing and subscribed by the parties to be char- Lawson v. Dawson's Estate, 53 S. W. 64, 65, 
ged thereby, means a manual signing of the | 21 Tex. Civ. App. 361. 


agreement at the end thereof by the party to 
be charged. The etymology and definition 
of the word “subscribe,” as given by lexi- 
cographers, shows that its meaning, when ap- 
plied to the signature to an instrument in 
writing, is the signature or writing of one’s 
name beneath or at the end of an instrument. 
The derivation of the word from the Latin 
“subscribo” shows that literally and accord- 
ing to its derivation its meaning is to write 


The name of a lien claimant at the top 
of his bill, though made with bis own hand, 
is not a sufficient compliance with the stat- 
utory provision that the statement of his 
claim shall be “subscribed” by the lien claim- 
ant. Stratton v. Shoenbar (Me.) 10 Atl. 446. 
447. 


Burrill, in his Dictionary, says: To sub- 


scribe is to write under; write at the bot- 
= pare 4) oe 3 6 N. tom or end of a writing or instrument; to 
° PER write the name under.” As used in 2 Gav. 
The statute of frauds, requiring that the & H. St. p. 180, § 274, providing that the ex- 
memorandum of a sale be “subscribed” by the , ecution of an instrument is the subscribing 
party to be charged, was not complied with and delivering of it, with or without affix- 
by a signature in the midst of the list of ar- {ng a seal, means writing the name under. 
ticles sold. McGivern v. Fleming (N. Y.) 12, Wild Cat Branch v. Ball, 45 Ind. 213, 216. 
Daly, 289, 290; Davis v. Shields (N. Y.) 26 
Wend. 341, 351. 


Rev. St. p. 389, § 12, providing that the 
memorandum of sale of personalty shall be 
“subscribed by the party to be charged,” 
means a signing at the end of the memoran- 
dum. Coon v. Rigden, 4 Colo. 275, 282. 


Printed or stamped signature. 


A statute providing that the summons. 
in a civil action shall be “subscribed” by the 
plaintiff or his attorney does not require that 
the subscription shall be a written signature 
in the proper handwriting of plaintiff or his 
attorney, but the requirement of the statute. 

A complaint for larceny, signed by the is satisfied if the name be printed or stamp- 
complainant below the description of the ed. Mezchen v. More, 11 N. W. 534, 54 Wis. 
goods stolen and above the charge of larceny, 214; Barnard v. Heydrick (N. T.) 49 Barb. 
was not “subscribed,” as required by Rev. St. 62, 69. 

c. 135, 5 2. Commonwealth v. Barhight, 75 
Mass. (9 Gray) 113, 114. 


— — —— . — —— — — 


Under a statute requiring the summons 
to be subscribed by the plaintiff or his attor- 

The word “subscribe,” when used in ref- | ney, it is not necessary that the name be 
erence to the authentication of a writing or written, but it may be printed, on the sum- 
document, ordinarily implies that the name of Mons. Any signature, whether written or 
the party who subscribes is set by him or by: lithographed, which the party issuing the 
his authority at the bottom or end of the Summons may adopt as his own, will be suf- 
writing or document. If the parties to a | ficient. Herrick v. Morrill, 37 Minn. 250, 33 
mortgage write their names in the body of the N. W. 849, 850, 5 Am. St. Rep. 841. 
affidavit to the mortgage, it is not a compli- 


: “Subscribed,” as used in 2 Rev. St. p. 135 
ance with the statute requiring that they ? ’ 
shall “subscribe” the affidavit. Stone v. Mar- § 8, requiring a contract for the sale of an 


interest in real estate, or some note or mem- 

vel, 45 N. H. 481. orandum thereof expressing the considera- 
The word “subscribed,” when used in tion, to be in writing and subscribed by the 
reference to the authentication of a writing | party by whom the sale is to be made or by- 
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his lawfully authorized agent, means an ac- 
tual signing in writing of the name of the 
party who is to make a sale of an interest 
in lands at the end of the contract or of the 
memorandum therefor; hence, where the 
names at the end of the agreement or of the 
memorandum thereof for such a sale were 
printed, the contract was not “subscribed.” 
Vielie v. Osgood (N. Y.) 8 Barb. 130, 132, 


Sign synonymous. 

As used in the statute directing that all 
devises of land be in writing and signed by 
the testator, and be subscribed by three or 
more witnesses, the words “subscribed” and 
“signed” are used with the same view and 
to the same end Mr. Baily defines “sign” 
to be a sensible mark or character, or a sub- 
scription of one’s own name, and “subscribe” 
as to set one’s hand to a writing. Therefore, 
if the requirement as to the testator’s signa- 
ture is complied with by a mark, the require- 
ment that it be “subscribed” by witnesses 
may be also complied with by mark. Pridg- 
en v. Pridgen’s Heirs, 35 N. C. 209, 260. 


The word “subscribe,” according to the 
best lexicographers, means to write under- 
neath; while “sign” is defined to affix a sig- 
nature to. In re Strong, 16 N. Y. Supp. 104, 
2 Con. Sur. 574. 


2 Rev. St. p. 136, § 3, requiring contracts 
for the sale of goods to be “subscribed” by 
the parties to be charged, requires a sub- 
scription at the end thereof, and it is not suf- 
ficient that the names of the parties appear 
in the body of the contract. The verb “to 
sign” in its primary, derivative, and ancient 
sense, signifies to declare assent or attesta- 
tion by some sign or mark. Hence it early 
passed to mean the showing or declaring of 
such assent or attestation by the customary 
mark or the written name. In ordinary, as 
well as in legal, use, it is now understood to 
mean to write the name in any such way as 
will indicate that the writing with which it 
is connected expresses the assertion, the 
promise, or the act of the signer according 
to the nature of the writing. It may be at 
the end, or elsewhere, as in the margin in 
the official acts of some public officers. Thus, 
one of the ancient decisions on the meaning 
of the word in the statute of wills says that 
the writing of a name on the same paper 
would answer, saying that “it would serve 
for all material purposes if it should be sign- 
ed at the top or bottom, because the statute 
did not say ‘subscribed,’ but ‘signed.’” The 
word “subscribe,” according to its derivation, 
means to write beneath; but in habitual use 
it denotes the writing of the name at the end 
of any writing, in token of assent or attes- 
tation, according to the import of the writ- 
ing itself. It has a secondary meaning, but 
that is purely metaphorical, denoting the 
consent, assent, or promise thus conveyed, 
without reference to the external mode of 
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expressing it. But this secondary sense is 
excluded when actual writing is spoken of, 
and, besides, holds only when the word is 
used as a neuter or intransitive verb, accom- 
panied by the preposition “to.” This distinc- 
tion may be observed, alike in colloquial use 
and in correct written style. In the earliest 
adjudications of the statutory sense of the 
word “sign” it was expressly distinguished 
between those two words, and the decision 
of the court supporting a mention of the 
name in the beginning of the instrument as 
a good signing was founded on the reason 
that the statute did not say “subscribe,” but 
“sign.” Davis v. Shields, 26 Wend. 341, 356 
(reversing 24 Wend. 322). 


“Subscribe,” as used in 2 Rev. St. p. 135, 
§§ 8, 9, providing that every contract for the 
leasing for a longer period than one year, or 
for the sale, of any land or any interest 
therein, shall be void unless the contract, or 
some note or memorandum thereof express- 
ing the consideration, be in writing “and sub- 
scribed by the party by whom the lease or 
sale is to be made,” is to be understood in 
a different sense from the word “signed.” 
Miller v. Pelletier (N. Y.) 4 Bdw. Ch. 102, 
106. 


Signature by another. 


Under a statute requiring that every last 
will and testament must be “subscribed” by 
the testator at the end thereof, or by some 
person for him at his request, the subscrip- 
tion was valid where the testator held the 
pen and another person guided it. Vines v. 
Clingfost, 21 Ark. 309, 812. 


SUBSCRIBE — SUBSCRIPTION (To 
Stock). 


In construing the charter of a corpora- 
tion created for the purpose of the encour- 
agement of art and science in the distribu- 
tion of the works of art and to aid the Uni- 
versity of Alabama in replacing its library 
and establishing a scientific museum, and au- 
thorizing such corporation to distribute 
books, paintings, statues, antiques, etc., by 
the casting of lots, etc., and authorizing the 
corporation to receive subscriptions and to 
sell and dispose of certificates of subscrip- 
tion, it was said that the term “subscription” 
must mean one of three things, and in its 
generality is broad enough to include all 
three; that 1s, it means either a subscription 
to the purchase or part purchase of some of 
the articles the association is authorized to 
distribute in awards, or a contribution of 
some article of the kind mentioned to be dis- 
posed of, or a subscription to a fund to be 
employed in procuring works of art for dis- 
tribution, and in replacing a library of the 
University and providing for it a scientific 
museum. Boyd v. State, 61 Ala. 177, 197. 


To “subscribe for” shares in a bank or 
corporation, in one of the ordinary significa- 
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tions of the word “subscribe,” is to give the 
thing subscribed for, or to contribute to the 
undertaking accordingly. Sagory v. Dubois 
(N. T.) 3 Sandf. Ch. 466, 493. 


A statute authorizing a religious body 
to take and hold “subscriptions or contribu- 
tions,” in money or otherwise, confers only 
a power to take by gift, and does not em- 
brace power to take by will. Brown v. 
Thompkins, 49 Md. 423, 431. 


“A subscription for shares in a corpora- 
tion is an agreement to take them upon the 
conditions of the charter, and subjects the 
subscriber to those liabilities only which are 
imposed by the charter or the statute under 
which the corporation is organized.” Rock- 
ingham Bldg. Co. v. Burlingame, 31 Atl. 23, 
67 N. H. 301. 


An actual “taking” of shares of stock of 
a corporation is equivalent to a subscription, 
or an agreement to take. Barron v. Burrill, 
29 Atl 938, 939, 86 Me. 72. 


As an agreement to pay. 

A “subscription” to the stock of a cor- 
poration implies an agreement to pay for the 
shares. Crissey v. Cook, 72 Pac. 541, 542, 67 
Kan. 20. 
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stock is subscribed for, it is in existence, 
within the meaning of the statutes authoriz- 
ing the taxation of corporation stock, though 
the stock certificate has not been issued. 
American Pig Iron Storage Co. v. State 
Board of Assessors, 29 Ati. 160, 161, 56 N. J. 
Law, 389. 


To subscribe is to agree in writing to 
furnish a sum of money or its equivalent 
for some designated purpose. Heller v. Ell- 
wood Board of Trade, 47 N. Ð. 649, 650, 18 
Ind. App. 188. 


“Subscribe,” as used in an instrument 
agreeing to subscribe a certain amount in 
order to secure the location of a manufactur- 
ing establishment, will be construed to mean 
“agree to pay.” Strong v. Eldridge, 36 Pac. 
696, 697, 8 Wash. 595. 


“Subscribe,” as used in a condition an- 
nexed to a subscription for capital stock of 
a corporation that good and responsible in- 
dividuals in a place subscribe a certain sum 
within one year from the date, imports sub- 
scriptions made within the time named, with- 
out indicating any assignment of time, as 
past or future, for the making of such sub- 
scriptions, but only that prior to the close of 
the prescribed period the required amount 
should be subscribed. It is used in the pres- 


It is well settled that the subscription | ent tense, and has reference to the period as 


to the capital stock of a corporation is a continuing to its close, meaning to subscribe 
promise to pay money, and that a right of | at any time within it. In this view the per- 
action thereon is not created until there has son's subscription is embraced in, and not 
been a call by the corporation. Otter View | excluded by, the terms of the condition. 
Land Co.’s Receiver v. Bolling’s Ex’x (Ky.) : Montpelier & W. R. R. Co. v. Langdon, 45 Vt. 


70 S. W. 834, 835 (citing Calloway v. Glenn, 137, 142. 


49 S. W. 440, 105 Ky. 648. 


“Subscribe,” as used in reference to a 
paper signed and delivered for the purpose 
of securing the erection of a manufacturing 
establishment, is used in the sense of agree- 
ing in writing to furnish a sum of money or 


As chose in action. 
See “Chose in Action.” 


Part of common fund implied. 
“Subscribed,” as used in an agreement 


its equivalent for a designated purpose. by which the parties recited that they “sub- 


Strong v. Eldridge, 86 Pac. 696, 697, 8 Wash. | 


595. 


“Subscribe,” as used in reference to con- 
tracts for stock in a corporation to be organ- 
ized, includes the idea of a promise to pay 
the amount subscribed in the manner agreed 
upon. Cheraw & C. R. Co. v. White, 14 8. 
C. 51, 61, 62. 


A subscription for shares is defined as 
implying a promise to pay for them, which 
promise will sustain an action to collect, 
without proof of any particular considera- 
tion. The signing of the paper is an implied 
promise to pay the subscription. Ventura & 
O. V. R. Co. v. Collins (Cal.) 46 Pac. 287, 289. 


A subscription to corporate stock im- 
ports a promise by the subscriber to pay the 
face value of the shares of stock subscribed 
for, in compliance with assessments lawfully 
made, for the recovery of which the corpo- 
ration may maintain a suit at law. Where 


scribed and contributed,” implied that the 
donations of each were parts, the whole of 
which was to form a common fund. Murray 
v. McHugh, 63 Mass. (9 Cush.) 158, 166. 


As a contract. 


A subscription for the building of a 
church on condition that other subscriptions 
aggregating a certain sum are obtained, sub- 
sequent subscribers knowing of the former 
subscription, is something more than a mere 
Offer. It is a contract upon consideration, 
and is not revoked by the death of the sub- 
scriber. Waters v. Union Trust Co., 89 N. 
W. 687, 688, 129 Mich. 640. 


A subscription, when made, becomes a 
conditional contract with every other person 
who may subscribe that the amount sub- 
scribed shall, upon the formation of the com- 
pany, be paid in accordance with the terms 
of the subscription; and when the requisite 
stock is subscribed, and the company is du- 
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ly organized, it becomes the offer or basis 
of credit to the public, or to all who may 
deal with it, and every subscriber participat- 
ing in the organization thereby makes his 
subscription absolute, and is bound to pay 
it according to the terms of the charter and 
by-laws of the company, and can discharge 
his liability in no other way. A subscription 
by a number of people to the stock of a cor- 
poration thereafter to be formed by them has 
in law a two-fold character. It is, first, a 
contract between the subscribers to become 
stockholders, without further acts on their 
part, immediately on the formation of the 
corporation; and, second, it is in the nature 
of a continuing offer to the proposed corpo- 
ration, which, upon acceptance by it after 
its formation, becomes, as to each subscrib- 
er, a contract between him and the corpora- 
tion. Balfour v. Baker City Gas Co., 41 Pac. 
164, 165, 27 Or. 300. 


A “stock subscription” is nothing but a 
contract by which a subscriber is bound to 
pay the company certain amounts. Downie 
v. Hoover, 12 Wis. 174, 175, 78 Am. Dec. 730. 


“A subscription to the capital stock of 
a corporation is a contract between the sub- 
scriber and the corporation by which the 
subscriber agrees to take a certain number 
of shares of its capital stock, and we think 
that, where a bare subscription is relied up- 
on to prove that the person is a stockhold- 
er, there should be enough in the subscrip- 
tion list itself to show his intention to take 
that number of shares.” Grangers’ Market 
Co. v. Vinson, 6 Or. 172, 174. 


A subscription to corporation stock is not 
so far a completed contract as to prevent a 
withdrawal of the subscription before the 
corporation is organized and the subseription 
is accepted. The right of subscribers to the 
capital stock of a proposed corporation to 
withdraw their subscription at any time be- 
fore the organization of the corporation is 
completed bas been affirmed in several recent 
and well-considered opinions. The right rests 
upon the impregnable ground of the legal im- 
possibility of completing a contract between 
two parties, only one of which is in exist- 
ence. Bryant’s Pont Steam Mill Co. v. Felt, 
32 Atl, 888, 889, 87 Me. 234, 83 L. R. A. 593, 
47 Am. St. Rep. 323. 


Donation included. 


“Subscriptions,” within the meaning of 
the saving clause of the section of the Con- 
stitution of 1870, prohibiting cities, counties, 
towns, townships, or other municipalites from 
subscribing to the capital stock of any rail- 
road or private corporation, or from making 
donations to loan its credit in aid of such 
corporations, providing, however, that the ar- 
ticle shall not be construed as affecting the 
right of any such municipality to make any 
such subscriptions, where the same have been 
authorized under existing laws, include dona- 
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tions. Chicago & I. R. Co. v. Pinckney, 74 
III. 277, 279; Fairfield v. Gallatin County, 
100 U. S. 47, 49, 25 L. Ed. 544; Louisville v. 
Portsmouth Sav. Bank, 104 U. S. 469, 471, 
26 L. Ed. 775; Town of Enfield v. Jordan, 7 
Sup. Ct. 358, 364, 119 U. S. 680, 30 L. Ed. 523. 


A clear distinction between “subscrip- 
tions” to the capital stock of a railroad com- 
pany or private corporations and “donations” 
or “loans of credit” to such corporations is 
apparent from the reading of the constitu- 
tional provision providing that no city, town, 
township, or other municipality shall ever be- 
come a subscriber to the capital stock of any 
railroad or private corporation, or make do- 
nation to or loan its credit in aid of such cor- 
poration, but that the adoption of the article 
shall not be construed as affecting the right 
of such municipalities to make such subscrip- 
tions where the same have been authorized 
under existing laws by a vote of the people 
of such municipalities prior to such adoption. 
It is apparent that donations or loans of 
credit to such corporation are prohibited un- 
der all circumstances, but that a subscription 
may be made, if authorized prior to the adop- 
tion of the Constitution. Town of Concord 
v. Portsmouth Sav. Bank, 92 U. S. 625, 629. 
23 L. Ed. 628. 


Resolution of county. 


To constitute a subscription by a county 
to stock in a railroad company, it is not nec- 
essary that there be an act of chirographical 
subscription. A resolution of the county de 
claring a subscription made, an acceptance 
thereof by a railroad company, and notice of 
it, constitutes a subscription. Nugent v. Put- 
nam Co., 86 U. S. (19 Wall.) 241, 248, 22 L. 
Ed. 83. 


SUBSCRIBED CAPITAL STOCK. 


“Subscribed capital stock,” as used in 
Civ. Code, § 309, prohibiting the directors of 
a corporation from creating debts beyond 
their subscribed capital stock, means all sub- 
scribed capital stock, whether paid in or not, 
and regardless of the disposition made of it.“ 
Moore v. Lent, 22 Pac. 875, 877, 81 Cal. 502. 


“Subscribed,” as used in a statute of 
Ohio by which stockholders and corporations 
are made subject to a certain individual lia- 
bility on “stock subscribed,” must be con- 
strued with reference to the constitutional 
provision under which it was framed, making 
such stockholders liable on all stock “owned” 
by them and would include stock distributed 
as a stock dividend. Appeal of Aultman, 98 
Pa. 505, 516. 


SUBSCRIBER. 


To corporate stock. 


“Subscribers,” as used in Act Feb. 12, 
1849, § 27, making the stockholders of every 


SUBSCRIBER 


plank road company liable in their individual 
capacity for the payment of the debts of such 
company to the amount of stock they several- 
ly have subscribed, and in the amendatory 
act of January 28, 1851, providing that no 
subscriber to the capital stock of any plank 
road shall be responsible beyond the actual 
amount of stock so by him subscribed, in- 
cludes stockholders of every description. 
Gay v. Keys, 30 III. (20 Peck) 413, 420. 


By an act of Parliament, passed for mak- 
ing a tunnel under the Thames, the company 
of proprietors were enabled to raise a sum 
of £200,000, and it was enacted that the per- 
sons who had subscribed, or who should 
thereafter subscribe, or advance any money 
toward muking the tunnel, should pay the 
sunis respectively subscribed at such times 
and places and in such manner as should be 
directed by the directors, and, in case any 
of such subscribers should neglect to pay in 
the manner required, the company, or their 
directors, were empowered to sue for and re- 
cover the same. By another section, reciting 
that the probable expenses would amount to 
£160,000, and that the sum of £140,000, being 
more than four-fifths of such expenses, had 
already been subscribed for defraying such 
expenses by several persons, under a contract 
binding them, their heirs, executors, and ad- 
ministrators, for payment of the several sums 
so subscribed by them respectively, it was 
enacted that the whole of the sum of £160,- 
000 should be subscribed in like manner be- 
fore any of the powers and provisions given 
by that act should be put in force. Held, that 
the word “subscriber,” in this act applied 
only to those who had stipulated that they 
would make payment, and not to all those 
who had already advanced money, and con- 
sequently that a person whose name was men- 
tioned in the recital of the act of Parliament 
as one of the original proprietors, and who 
had paid a deposit on eight shares, but who 
had not signed any contract, was not a sub- 
scriber within the meaning of the act, and 
not liable to be sued by the directors. 
Thames Tunnel Co. v. Sheldon, 6 Barn. & O. 
341, 


| 


To a newspaper. 


The primary meaning of the word “sub- 
scribe” is to write underneath, as one’s name; 
but it also means to give consent to some 
thing written, to assent, to agree. So that, 
to become a subscriber to a newspaper, there 
must be some voluntary act on the part of 
the subscriber, or something which is in ef- 
fect an assent by him to the use of his name 
as a subscriber; and hence a person to whom 
a paper is sent without his knowledge or con- 
sent, either expressed or implied, is not a 
subscriber, within the meaning of McClain’s 
Code, § 428, requiring the board of super- 
visors of each county to select two newspa- 
pers having the largest number of subscrib- 
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ers within the county to be the official papers 
of the county. Ashton v. Stoy, 64 N. W. 804, 
805, 96 Iowa, 197, 30 L. R. A. 584. 


SUBSCRIBING WITNESS. 


A “subscribing witness” is one who was 
present when the instrument was executed, 
and who at the time, at the request or with 
the assent of the party, subscribed his name 
to it as a witness of the execution. If his 


name is signed, not by himself, but by a par- 


ty, it is no attestation. Neither is it such if, 
though present at the execution, he did not 
subscribe the instrument at that tine, but 
afterwards, and without request or by fraud- 
ulent procurement of the other party. But 
it is not necessary that he should have ac- 
tually seen the party sign, nor have been pres- 
ent at the very moment of signing; for if he 
is called in immediately afterwards, and the 
party acknowledges his signature to the wit- 
ness, and requests him to attest it, this will 
be deemed part of the transaction, and there- 
fore sufficient. Greenl. Ev. § 569; Huston v. 
Ticknor, 99 Pa. 231, 238. 


A subscribing witness to a deed is de- 
fined to be one who was present when the in- 
strument was executed, and who at that time, 
at the request or with the consent of the par- 
ty, subscribed his name to it as a witness 
of the execution. Tate v. Lawrence, 58 Tenn. 
(11 Heisk.) 503, 510. 


A “subscribing witness,” as the term is 
used in Civ. Code, § 3275, providing: “If a 
subscribing witness is also a legatee or dev- 
isee under the law, the witness is competent; 
but the legacy or devise is void’—means 
when he writes his name under an attesting 
clause. The real purpose of the section was 
to indicate a witness who attests the execu- 
tion of a will by writing his name under the 
attesting clause. That the testimony of one 
named in a nuncupative will as legatee is 
essential to proving the making thereof does 
not render hig legacy void. Smith v. Crotty, 
38 8. E. 110, 111, 112 Ga. 905. 


“Subscribing witness” is defined in 1 
Greenl. Ev. § 569a, as “one who was present 
when the instrument was executed, and who 
at that time, at the request or with the as- 
sent of the party, subscribed his name to it 
as a witness of the execution. If his name 
is signed, not by himself, but by the party, 
it is no attestation. Houston v. State, 21 
South, 813, 814, 114 Ala. 15. 


Within the meaning of a statute requir- 
ing that a deed be proved, before it is placed 
on record, by the acknowledgment of the bar- 
gainor or by the testimony of two subscrib- 
ing witnesses, a subscribing witness is one 
who becomes a witness at the request of the 
bargainor, either in his presence or at his 
special request, or with his assent, upon his 
acknowledgment of the execution of the deed. 


SUBSCRIBING WITNESS 


Where a deed was signed and delivered by a 
bargainor, in the presence of two sons of the 
grantee, but who were not requested to and 
did not subscribe as witnesses thereto, they 
were not subscribing witnesses, who could 
prove the deed for record after the death of 
the bargainor. Tate v. Lawrence, 58 Tenn. 
(11 Helsk.) 503, 515. 


A “subscribing witness” is one who sees 
a writing executed or hears it acknowledged, 
and at the request of the party thereupon 
signs his name as a witness. A subscribing 
witness must therefore be something more 
than a person who subscribes his name as a 
witness, and the testator must either sign the 
will in the presence of the witness, or must 
acknowledge to him by word or act that he 
had signed it. It is not necessary that the 
witness should know the contents of the in- 
strument subscribed by him, or its nature or 
character; but he must be able to testify that 
the principal in the affair put bis name on the 
identical piece of paper on which the witness 
placed his own. Luper v. Werts, 23 Pac. 
850, 855, 19 Or. 122. 


Persons who witnessed the execution of 
the renunciation of a right to letters of ad- 
ministration with the will annexed, but did 
not subscribe to it as witnesses, are not sub- 
scribing witnesses to such paper, and their 
subsequent proof of the paper in the manner 
required by subscribing witnesses, but not 
at the time of such renunciation, cannot make 
it admissible in evidence as having been duly 
proved by “subscribing witnesses.” In re 
Clute’s Estate, 37 Misc. Rep. 586, 588, 75 N. 
Y. Supp. 1059. 


A “subscribing witness” is one who sees 
a writing executed or hears it acknowledged, 
and at the request of the party thereupon 
signs his name as a witness. Code Civ. Proc. 
Cal. 1903, § 1935; Ann. Codes & Sts. Or. 1901, 
§ 769. 


SUBSCRIPTION LIST. 


The “subscription list” of a newspaper is 
not the subject of a separate property, but 
an incident of the establishment, which pass- 
es with a sale of the material. The actual 
advantage to be derived from it resembles 
that which is derived from the right of re- 
newal, as it is called, incident to certain leas- 
es, which are not at the deuth of the tenant 
a separate subject of appraisement or inven- 
tory. McFarland v. Stewart (Pa.) 2 Watts, 
111, 26 Am. Dec. 109. 


The term “property” includes the sub- 
scription list of a newspaper, which has a 
large monetary value. Holden's Adm'rs v. 
McMakin (Pa.) 1 Pars. Eg. Cas. 270, 298. 


SUBSEQUENT. 


The words “since” and “subsequently,” 
although similar in meaning, are not iden- 
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tical. “Since,” according to Worcester, means 
from the time of“; and its meaning is illus- 
trated by a line from Milton: He since the 
morning set out from heaven.” Webster, in 
his Dictionary, says: The proper significa- - 
tion of ‘since’ is ‘after,’ and its appropriate 
sense includes the whole period between an 
event and the present time. ‘I have not seen 
my brother since January.’” “Subsequently,” 
according to the same authorities, means “at 
a later time,“ or “afterwards”; that is, at 
any time afterwards. In re Rosenfield (U. 
S.) 20 Fed. Cas. 1202, 1204. 


Webster defines “since” as “after,” and 
its appropriate sense includes the whole pe- 
riod between an event and the present time; 
but, after giving citations as examples of its 
use, he further says: “ ‘Since,’ then, denotes 
during the whole time after an event, or any 
particular time during the period.“ The word 
“subsequent,” as employed in the provision 
of the bankrupt act with regard to the omis- 
sion to keep “proper books of account sub- 
sequent to the passage of this act,” was 
synonymous with the word “since,” and no 
distinction was intended by its use. In re 
Cretiew (U. S.) 6 Fed. Cas. 810, 814. 


The word “subsequent,” like the words 
“after,” “from,” “succeeding,” and other 
similar words, in a devise of property to a 
beneficiary on condition that he shall pay to 
another a certain sum within one year after 
the testator’s decease, or after, from, or 
succeeding his decease, where it is not ex- 
pressly declared to be exclusive or inclu- 
sive, is susceptible of different significa- 
tions, and is used in different senses, and 
with an exclusive or inclusive meaning, ac- 
cording to the subject to which it is applied; 
and, as it would deprive it of some of its 
proper significations to affix one invariable 
meaning to it in all cases, it would, of course, 
in many of them, pervert it from the sense 
of the writer or speaker. Its true meaning, 
therefore, in any particular case, must be 
collected from its context and subject-mat- 
ter, which are the only means by which the 
intention is ascertained. Sands v. Lyon, 18 
Conn. 18, 27. 


SUBSEQUENT CONDITION. 
See “Condition Subsequent.” 


SUBSEQUENT OREDITOR. 


The term “subsequent creditors,” as 
applied to a recording act, means creditors 
whose debts were contracted subsequent to 
the deed of the land. McGhee v. Wells, 35 
S. E. 529, 532, 57 S. OC. 280, 76 Am. St. Rep. 
567. 


Within the rule that a voluntary convey- 
ance of land by a husband to his wife will 
be set aside at the suit of a subsequent 
creditor,” one having a valid cause of ac- 
tion ex delicto is to be regarded as a sub 


SUBSEQUENT INSURANCE 
sequent creditor. Evans v. Lewis, 30 Ohio 
St. 11, 14. 


SUBSEQUENT INSURANCE. 


See “Other Insurance.” 


The term “subsequent insurance,” as 
used in a policy providing that the same 
shall be void in case of subsequent insur- 
ance, means valid and enforceable subse- 
quent insurance. Hubbard v. Hartford Fire 
Ins. Co., 33 Iowa, 325, 330, 11 Am. Rep. 125; 
Behrens v. Germania Fire Ins. Co., 64 Iowa, 
19, 19 N. W. 838; Philbrook v. New England 
Mut. Fire Ins. Co., 87 Me. 137; Sweeting 
v. Mutual Fire Ins. Co. in Harford County, 
83 Md. 63, 34 Atl. 826, 32 L. R. A. 570; Clark 
v. New England Mut. Fire Ins. Co., 60 Mass. 
(6 Cush.) 342, 348, 58 Am. Dec. 44; Thomas 
v. Builders’ Mut. Fire Ins. Co., 119 Mass. 
121, 122, 20 Am. Rep. 317; Dahlberg v. St. 
Louis Mut. Fire & Marine Ins. Co., 6 Mo. 
App. 121, 122; Gale v. Belknap County Ins. 
Co., 41 N. H. 170, 171; Schenck v. Mercer 
County Mut. Fire Ins. Co., 24 N. J. Law (4 
Za b.) 447, 448; Fireman's Ins. Co. v. Holt, 
35 Ohio St. 189, 85 Am. Rep. 601; Stacey 
v. Franklin Fire Ins. Co. (Pa.) 2 Watts & 
S. 506; Knapp v. North Wales Mut. Life 
Stock Ins. Co. (Com. Pl.) 11 Montg. Co. Law 
Rep’r, 119; Sutherland v. Old Dominion Ins. 
Co. (Va.) 31 Grat. 176, 183; Allison v. Phoenix 
Ins. Co. (U. S.) 1 Fed. Cas. 530; Jackson v. 
Massachusetts Mut. Fire Ins. Co., 40 Mass. 
(23 Pick.) 418, 34 Am. Dec. 69; Jersey Oity 
Ins. Co. v. Nichol, 35 N. J. Eq. (8 Stew.) 291, 
40 Am. Rep. 625. Contra, see Lackey v. 
Georgia Home Ins. Co., 42 Ga. 456; Steven- 
son v. Phoenix Ins. Co., 83 Ky. 7, 4 Am. St. 
Rep. 120; Allen v. Merchants’ Mut. Ins. Co., 
30 La. Ann. 1386, 31 Am. Rep. 243; Bigler 
v. New York Cent. Ins. Co., 22 N. Y. 402 (af- 
firming 20 Barb. 635); American Ins. Co. v. 
Replogel, 114 Ind. 1, 15 N. Ð. 810, 813; Ste- 
phenson v. Phoenix Ins. Co., 83 Ky. 7, 6 
Ky. Law Rep. 196, 4 Am. St. Rep. 120; 
Donogh v. Farmers' Fire Ins. Co., 104 Mich. 
503, 62 N. W. 721; Hughes v. Insurance Co. 
of North America, 40 Neb. 626, 59 N. W. 112; 
Somerfield v. State Ins. Co., 76 Tenn. (8 Lea) 
547, 41 Am. Rep. 662; Wilson v. tna Ins. 
Co., 12 Tex. Civ. App. 512, 33 S. W. 1085. 


SUBSEQUENT NEGLIGENCE. 


“Subsequent negligence” means ordina- 
rily the negligence that did the mischief, 
which is more usually known as “negligence 
which is a proximate cause.” Holwerson v. 
St. Louis & S. Ry. Co., 57 S. W. 770, 775, 
157 Mo. 216, 50 L. R. A. 850. 


SUBSEQUENT PUROHASER. 


Gen. St. 1889, par. 3905, providing that 
every mortgage glven with intent to de- 
fraud creditors shall be void as against the 
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SUBSEQUENT PURCHASER 


creditors of the person making the same, “or 
against subsequent purchasers or mortgagees 
in good faith’ after the expiration of one 
year after the filing thereof, means only 
purchasers and mortgagees who purchased 
or took their mortgages after the expiration 
of the year from the filling of the mortgage. 
Howard v. First Nat. Bank of Hutchinson, 24 
Pac. 983, 44 Kan. 549, 10 L. R. A. 537. 


One who purchases property covered by 
a chattel mortgage from a purchaser from 
the mortgagor is a “subsequent purchaser,” 
within the meaning of Laws 1833, c. 420, § 
8, providing that a chattel mortgage shall 
cease to be valid as against subsequent pur- 
chasers after the expiration of a year, un- 
less refiled, notwithstanding his purchase 
was not directly from the mortgagor, and 
a refiling is necessary to prevent his pur- 
chase from overreaching the mortgage. Dil- 
lingham v. Bolt (N. Y.) 4 Abb. Prac. (N. 8.) 
221, 223. 


A “subsequent purchaser” of mortgaged 
property, within the statute requiring the 
filing and deposit of chattel mortgages, 
means a purchaser of goods by contract—one 
who of his own volition buys them, and 
pays a price agreed upon, and receives a 
transfer therefor from the one who sells and 
delivers them—and does not contemplate a 
wrongdoer or trespasser upon the property, 
who against his will is cast in judgment for 
the value of it, and takes title unwillingly, 
by operation of law, on payment of the judg- 
ment. Scott v. Cox, 70 8. W. 802, 805, 30 
Tex. Civ. App. 190. 


The statute providing that every chat- 
tel mortgage filed, etc., should cease to be 
valid against subsequent purchasers or mort- 
gagees, unless it should, within 80 days be- 
fore the expiration of the year, be again 
filed, means after the time when It ought to 
be again filed to preserve its validity. Meech 
v. Patchin, 14 N. Y. 71, 74; Dillingham v. 
Bolt, 37 N. Y. 198, 199; Wray v. Fedderke, 
43 N. Y. Super. Ct. (11 Jones & S.) 335, 839 
(citing Meech v. Patchin, 14 N. Y. 71). 


The phrase subsequent purchaser“ is de- 
fined by Code, § 1646, to be one Who shall 
purchase for the full value thereof the same 
lands,“ etc., without notice. Walton v. Par- 
ish, 95 N. C. 259, 264. 


The term “subsequent purchaser for val- 
uable consideration” is synonymous with 
“bona fide purchaser,” when used in the 
statute declaring the omission to record a 
deed fraudulent and void as against a sub- 
sequent purchaser for a valuable considera- 
tion. Van Rensselaer v. Clark (N. Y.) 17 
Wend. 25, 31, 81 Am. Dec. 280. 


As purchaser from grantor. 
“Subsequent purchasers,” within the re- 
cording act, are only such persons as are 
subsequent purchasers from the grantor. 


SUBSEQUENT PURCHASER 


Pierce v. Turner, 9 U. S. 6 Cranch) 154, 
165, 3 L. Ed. 64. 


Where a statute in relation to an unre- 
corded deed speaks of “subsequent pur- 
chaser,” it means a purchaser from the 
grantor directly, and not a purchaser at an 
execution sale. Henderson v. Downing, 24 


Miss. (2 Cushm.) 106, 115. 


Within Comp. Laws, § 4231, providing 
that every conveyance of real estate within | 
this state which shall not be recorded as 
provided in that chapter shall be void as 
against any subsequent purchaser in good 
faith and for a valuable consideration of the 
same real estate whose conveyance shall 
first be duly recorded, by “subsequent pur- 
chaser” is meant a subsequent purchaser 
from the same grantor. Smith v. Williams, 
6 N. W. 662, 663, 44 Mich. 240. 


A “subsequent purchaser,” within Code 
1873, § 1941, providing that no instrument 
affecting real estate is valid as against a 
subsequent purchaser for a valuable con- 
sideration unless recorded, means one who 
claims under some common grantor under 
the same chain of title. Fletcher v. Kelly, 
55 N. W. 474, 477, 88 Iowa, 475, 21 L. R. A. 
847. 


The “subsequent purchasers” who are 
protected by the recording act agalnst the 
grantees of prior unrecorded deeds are those 
who claim from a common source of title 
with the latter. No protection is intended 
against an independent title, distinct from | 
that on which the unrecorded deed is based. 
Rankin v. Miller, 43 Iowa, 11, 12. 


The words “subsequent purchasers,” as 
used in Code, § 2925, providing that an un- 
recorded deed shall be void as against sub- 
sequent purchasers, describe purchasers 
claiming under a common grantor. Noyes 
v. Crawford, 91 N. W. 799, 801, 118 Iowa, 
15, 96 Am. St. Rep. 363. 


| 


The term “subsequent purchaser,” with- 
in the meaning of recording acts, applies to 
subsequent purchasers from the heir, as well 
as from the original grantor himself. Ken- 
nedy v. Northup, 15 Ill. (5 Peck) 148, 155; 
McClure v. Tallman, 30 Iowa, 515, 518. 


“Subsequent purchasers in good faith,” 
as used in Comp. St. 1893. c. 32, § 14, pro- 
viding that every chattel mortgage, unaccom- 
panied by an immediate delivery and fol- 
lowed by a continued change of possession 
of the things mortgaged, should be abso- 
lutely void as against the subsequent pur- 
chasers in good faith, unless the mortgage 
or a copy thereof shall be filed in the oftice 
of the county clerk, mean those who ac- 
quire title to mortgaged property by con- 
tract with the mortgugor or his vendee after 
the execution of a mortgage and without 
notice thereof, and that purchasers of such, 
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property sold under execution will take it 
discharged of the mortgage lien, itself in- 
valid as against the lien created by the sei- 
gure of the property under execution, irre- 
spective of such purchaser’s knowledge of 
the existence of such mortgage lien. Furin- 
ers’ & Merchants’ Bank v. Anthony, 57 N. 
W. 1029, 1030, 39 Neb. 343. 


The words “subsequent purcbasers,”’ as 
used in Rev. St. art. 4640, declaring a deed 
not duly recorded void as against subse- 
quent purchasers for value without notice, 
mean only those the origin of whose title 
is subsequent to the title of the grantee in 
the recorded deed; and where a gruntor 
conveyed to his mother with intent to de 
fraud his creditors, and the mother subse- 
quently conveyed to another, who in turn 
conveyed to plaintiff, all of the conveyances 
being registered when they were executed, 
the registry of a sheriff’s deed, executed sub- 
sequent to the conveyance and registration 
of the deed to the mother, but prior to the 
conveyance to plaintiff, was not notice of 
the existence of such deed. White v. Me 
Gregor, 50 S. W. 564, 565, 92 Tex. 556, 71 
Am. St. Rep. 875. 


As purchaser of mortgage, not prem- 


ses. 

A subsequent purchaser in good faith, 
within the meaning of the recording act of 
1830, requiring an assignment of a mort- 
gage to be recorded as against a subsequent 
bona fide purchaser of the mortgage as- 
signed, means a purchaser of the mortgage 
assigned, and not a purchaser of the prem- 
ises. A subsequent purchaser of the prem- 
ises is bound by a prior recorded mortgage, 
no matter who holds it. Oampbell v. Ved- 
der, 1 Abb. Dec. 295, 302, *42 N. Y. 174, 178 
(cited in Curtis v. Moore, 46 N. E. 168, 169, 
152 N. X. 159, 57 Am. St. Rep. 506). 


As purchaser subsequent to execution. 


“Subsequent purchaser,” as used in a 
statute providing that an unrecorded con- 
veyance or mortgage shall be invalid as to 
subsequent purchasers or creditors, means 
subsequent to the execution, and not to the 
recording, of such instrument. King v. 
Fraser, 23 S. C. 543, 548. 


As purchaser subsequent to recording. 


“Subsequent purchaser,” as used in 
Gale’s St. p. 664, providing that all deeds 
and other title papers which are required 
to be recorded shall take effect and be in 
force from and after the time of filing the 
same for record, and not before, as to all 
creditors and subsequent purchasers with- 
out notice, and all such deeds and title 
papers shall be adjudged void as to all such 
creditors and subsequent purchasers without 
notice until the same shall be filed for record 
in the county where the lands lie, must have 


SUBSEQUENT RATIFICATION 


reference to the recording, and not to the 
date, of the instrument, and such, indeed, is 
its literal and grammatical construction. 
Doyle v. Teas, 5 Ill. (4 Scam.) 202, 252. 


SUBSEQUENT RATIFICATION. 


“A ‘subsequent ratification’ of the act 
of an agent differs from a prior authority 
only in this: It must appear to have been 
given on a full knowledge of the facts and 
circumstances, and without any concealment 
on the part of the agent.” Pearson v. Cald- 
well, 70 N. C. 291, 295. 


SUBSEQUENT TERM. 


Any “subsequent term,” within the 
meaning of the condition of a recognizance 
of bail in a criminal action pending in a 
Circuit Court of the United States, which 
provides that the party held to bail shall 
appear for trial at the next regular term 
of the court and at any subsequent term 
thereafter, is to be construed to mean that 
the party shall appear at any subsequent 
term which may follow in regular succes- 
sion in the course of business of the court, 
and not at any distant future term to which 
either party might be disposed to postpone 
the trial, without reference to any interven- 
ing term. Reese v. United States, 76 U. 8. 
(9 Wall.) 18, 18, 19 L. Ed. 541. 


SUBSERVIENT. 


Webster defines “subservient” to mean 
useful, as an instrument to promote a pur- 
pose serving to promote some need. People 
v. Graceland Cemetery Co., 86 III. 336, 338, 
29 Am. Rep. 32. 


Land owned by a cemetery company and 
platted by it for future use for burial pur- 
poses, but only used for the present for 
raising sod and flowers for use in the cem- 
etery, and for draining the cemetery and 
feeding horses used therein, is not ‘‘subser- 
vient to burial purposes,” within the mean- 
ing of an exemption clause in the company’s 
charter. The mere purchase of land for fu- 
ture use as burial grounds, and platting it, 
does not make it subservient to burial pur- 
poses. The subserviency is not merely to 
cemetery uses, or for general purposes of 
the company, but to burial uses, which 
clearly means useful as an instrument to 
promote interments of the dead—actual bur- 
ials. Rosehill Cemetery Co. v. Kern, 35 N. 
E. 240, 243, 147 III. 483. 


SUBSISTING. 


“Subsisting,” as used in Code 1876, $ 
2906, providing that “when the defendant 
pleads a set-off to the plaintiff's demand, to 
which the plaintiff replies the statute of limi- 
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tations, the defendant, notwithstanding such 
replication, is entitled to have the benefit of 
his debt as a set-off, where such set-off was 
a legal, subsisting claim at the time the 
right of action accrued to the plaintiff on 
the claim in suit,” cannot be applied to a 
claim which, at the time plaintiff’s right 
of action accrued, was barred by the statute 
of limitations, although a debt against which 
the statutory bar has run is in one sense a 
subsisting demand. Washington v. Timber- 
lake, 74 Ala. 259, 263. 


Where a policy is taken out to be ap- 
plied to the payment of the insured’s “sub- 
sisting pecuniary demands,” notes are with- 
in the words of the policy, though they are 
outlawed. Townsend v. Tyndale, 43 N. E. 
107, 108, 165 Mass. 293, 52 Am. St. Rep. 513. 


SUBSTANCE. 
See “Defect of Substance”; “Matter of 
Substance.” 
Amendment of, see “Amend—Amend- 
ment.” ` i 


Bouvier defines “substance” as that 
which is essential, and says that it is used 
in opposition to “form.” Hence, when an 
indictment is adjudged insuficient in sub- 
stance, it is because it lacks something es- 
sential to make a legal charge of crime. 
State v. Burgdoerfer, 17 8. W. 646, 649, 107 
Mo. 1, 14 L. R. A. 846. 


“Substance,” as used in speaking of the 
substance of a slanderous charge, is used 
by way of contradistinction from the letter 
and form of the charge, and, although the 
latter is not required, the essence is indis- 
pensable.” Stow v. Converse, 4 Conn. 17, 
33. 


Gen. St. c. 57, § 45, relating to sales of 
decedent’s real estate by an administrator 
under license from the probate court, re- 
quires such administrator to take and de- 
scribe an oath in substance as follows, ete. 
Held, that the phrase “in substance” is in 
opposition to form, and signifies that adber- 
ence to the form or language of the statute 
is not required, if the essential part be com- 
plied with. Hugo v. Miller, 52 N. W. 381, 
382, 50 Minn. 105. 


In the requirement that a declaration in 
libel or slander has set out the substance of 
the words, “substance” does not mean the 
same idea, but means so many of the identi- 
cal words as constitute the gravamen of the 
charge. Fritz v. Williams (Miss.) 16 South. 
359, 360. 


An instruction, in an action for damages 
for sinnder, that if the jury found from a 
preponderance of the evidence that the de- 
fendant spoke the words “in substance as 
alleged,” plaintiff could recover, does not 
mean other words with the same weaning, 


SUBSTANCE 


or equivalent words, but means the sub- 
stance of the same words alleged in the com- 
plaint Durrah v. Stillwell, 59 Ind. 139, 142. 


The last clause of an oath of an insol- 
vent, on presenting his petition for a dis- 
charge from imprisonment, read as follows: 
“Or settled with any of my creditors with a 
view to obtain the benefit of the act entitled 
‘An act to abolish imprisonment for debt in 
certain cases.’” An indictment for perjury 
stated that the defendant did falsely, ete., 
say, depose, and swear in “substance and to 
the effect” following, to wit: “I, EB. W., do 
swear that,” etc. (setting forth the oath as 
prescribed by the statute until the last clause 
which read as follows), “or settle with any 
of my creditors with a view to obtain the 
benefit of an act entitled ‘An act to abolish 
imprisonment for debt in certain cases.’” 
Held, that the words substance and effect,” 
as used in the indictment, should not be con- 
strued to mean “tenor and effect,” so as to 
mean an exact copy of the oath, but was 
used in the ordinary sense of those words, 
and hence a variance between the oath and 
the indictment, in the fact that the indefi- 
nite article “an” was substituted in the in- 
dictment for the definite article “the,” was 
immaterial. People v. Warner (N. Y.) 5 
-Wend. 271, 273. 


Form distinguished 

The distinction between “form” and 
“substance” in pleadings is stated as follows 
in section 17, c. 9, Gould, Pl.: The diff er- 
ence between matter of form and matter of 
substance, in general, under the statute of 
Elizabeth, as laid down by Lord Hobak, is 
that that without which the right doth suffi- 
ciently appear to the court is form, but that 
any defect by reason whereof the right ap- 
pears not, is a defect in substance.” In the 
next section, giving his own definition, the 
author says: “If the matter pleaded be in 
itself insufficient, without reference to the 
manner of pleading it, the defect is substan- 
tial; but, if the only fault is in the form 
of alleging it, the defect is but formal.” 
Pierson v. Springfield Fire & Marine Ins. Co. 
(Del.) 31 Atl. 966, 968, 7 Houst. 307. 


A statute giving the right of appeal from 
an order “affecting a substantial right” re- 
lates only to the subject-matter of the liti- 
gation, and not to mere matters of practice. 
Thus an order denying a motion to set aside 
a judgment because the summons in the ac- 
tion was improperly attested, which affects 
merely a matter of form, is not one affect- 
ing a substantial right. Rahn v. Gunnison, 
12 Wis. 528, 531. 


Laws 1860, c. 264, § 10, subd. 2, provid- 
ing that an appeal may be had from a final 
order “affecting a substantial right” made on 
a summary application after judgment, 
should be construed to authorize an appeal 
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from an order refusing to set aside a default 
judgment on foreclosure of a mortgage, and 
to let in a meritorious defense not present- 
ed in time because of excusable neglect, since 
a “substantial right” of the defendant was 
thereby affected. Johnson v. Eldred, 18 Wis. 
482, 484. 


SUBSTANTIAL. 


The words “outward, open, actual, visi- 
ble, substantial, and exclusive,” in connec- 
tion with a change of possession, mean sub- 
stantially the same thing. They mean not 
concealed; not hidden; exposed to view; 
free from concealment, dissimulation, re- 
serve, or disguise; in full existence; denot- 
ing that which not merely can be, but is op- 
posed to potential, apparent, constructive, 
and imaginary; veritable; genuine; cer- 
tain; absolute; real at present time, as a 
matter of fact, not merely nominal; opposed 
to form; actually existing; true; not in- 
cluding, admitting, or pertaining to any oth- 
ers; undivided; sole; opposed to inclusive. 
Bass v. Pease, 79 III. App. 308, 318. 


“Substantial,” as used in reference to 
whether certain legislation presents a sub- 
ject for judicial control, as depending upon 
whether the classification be substantial or 
illusive, means that the limitation is inciden- 
tally consequent upon the character of the 
legislation. Foley v. City of Hoboken, 38 
Atl. 833, 834, 61 N. J. Law, 478. 


SUBSTANTIAL BRIDGE. 


The words “permanent” and “substan- 
tial,” as used in Gen. St. c. 67, 5 15, as 
amended by Act 1866, providing that a cer- 
tain special tax shall be applied to building 
and repairing permanent and substantial 
bridges, etc., are used in a descriptive sense, 
and apply only to structures of a permanent 
and substantial character, and do not include 
temporary structures or ordinary repairs. 
Follmer v, Nuckolls County, 6 Neb. 204, 212 


SUBSTANTIAL DISPUTE. 


A dispute is substantial when a conclu- 
sion of fact to be drawn from the testimony 
is one about which reasonable men might 
honestly differ. When, at the close of plain- 
tiff’s case, such a dispute exists on the evi- 
dence, a motion to nonsuit on this ground 
cannot prevail. Day v. Donohue, 41 Atl. 
934, 935, 62 N. J. Law, 380. 


SUBSTANTIAL EQUIVALENT. 


The “substantial equivalent” of a thing, 
in the sense of the patent law, is the sams 
as the thing itself. Crown Cork & Seal Co. 
v. Aluminum Stopper Co., 108 Fed. 845, 868, 
48 C. O. A. 72. 
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SUBSTANTIAL HOUSEHOLDER. 


“Substantial householders,” as used in 
statutes requiring that the overseer of the 
poor of districts should be substantial house- 
holders, was a relative term, so that, if the 
district contained a great many apparent 
farms, the appointment of a day laborer 
might be improper; but in a district where 
there were only three houses, and two of 
them were occupied by day laborers, who 
were both householders with some lands an- 
nexed to their houses, and one of them was 
the proprietor, their appointment was with- 
in the meaning of the act. The term would 
also permit of the appointment of a woman. 
King v. Stubbs, 2 Term R. 395, 406. 


SUBSTANTIAL INCLOSURE. 


Code, § 85, providing that, for the pur- 
pose of constituting an adverse possession by 
@ person claiming title not founded upon a 
written instrument or a judgment or decree, 
land shall be deemed to have been possessed 
and occupied only in case where it has been 
protected by a “substantial inclosure,” etc., 
is not satisfied by the fact that the land is 
inclosed on two sides by a substantial fence, 
but is only marked on the other two sides 
by a highway and a line of trees. Pope v. 
Hanmer (N. Y.) 8 Hun, 265, 269. 


SUBSTANTIAL JUSTICE. 


The California statute, authorizing a 
court to render such judgment as “substan- 
tial justice shal] require” means substantial 
legal justice, ascertained and determined by 
fixed rules and positive statutes, and not the 
abstract and varying notions of equity en- 
tertained by each individual. Stevens v. 
Ross, 1 Cal. 94, 98. 


Failure of the street commissioners of 
a city to let contracts for city improvements 
to the lowest bidder, as they were required 
to do by law, is prima facie at least an act 
“affecting the substantia! justice of the tax” 
levied to pay for such improvements, within 
the meaning of a section of the charter of 
the city providing that the validity of the 
tax should not be affected, except by some 
act affecting the substantial justice of the 
tax itself. Wells v. Burnham, 20 Wis. 112, 
115. 


SUBSTANTIAL MANNER. 


A building contract, reciting that the 
work shall be done in a “plain, substantial, 
and workmanlike manner,” implies that the 
work shall be done perfectly for the charac- 
ter of the job contemplated. Smith v. Clark, 
58 Mo. 145, 146. 


SUBSTANTIAL PERFORMANCE. 


“Substantial performance” of a contract 
te construct a building does not mean exact 


SUBSTANTIAL RIGHT 


performance in every slight or unimportant 
detail. In many cases, such as building con- 
tracts, notwithstanding the most honest, dil- 
igent, and intelligent effort to fully perform 
in every particular, yet, owing to oversight, 
inadvertence, or some excusable mistake, 
very often some slight omissions or defects 
may be discovered. To hold that a builder 
could not in any such case recover on his 
contract would be too rigid a rule to apply 
to the practical affairs of life. Substantial 
performance is all that reason or the law re- 
quires. Literal] compliance in every detail 
is not required. This is the rule applicable 
to contracts generally. Leeds v. Little, 44 
N. W. 309, 310, 42 Minn. 414. 


To justify a recovery upon a contract 
as “substantially performed,” the omissions 
or deviations must be the result of mistake 
or inadvertence, and not intentional, much 
less fraudulent; and they must be slight or 
susceptible of remedy, so that an allowance 
out of the contract price will give the other 
party substantially what he contracted for. 
They must not be substantial and running 
through the whole work, so as to be remedi- 
less and defeat the object of having the work 
done in a particular manner. Elliott v. Cald- 
well, 43 Minn. 357, 360, 45 N. W. 845, 846, 9 
L. R. A. 52. 


SUBSTANTIAL RESEMBLANCE. 


Under the tariff act, providing that ar- 
ticles not otherwise enumerated shall be 
classified under the same head with articles 
to which they bear a similitude, the simili- 
tude must be a substantial one; not merely 
an adaptability to sale as a substitute for the 
article to which it is said to be assimilated, 
but representing either its employment or its 
effect in producing results. Nor is it enough 
that the imported article bears more resem- 
blance to one enumerated article than to an- 
other, because it might not bear any substan- 
tial resemblance to either, and whether the 
article bears a substantial resemblance to 
any of the enumerated articles is a question 
for the jury. Sykes v. Magone (U. S.) 38 
Fed. 494, 497. 


SUBSTANTIAL RIGHT. 


“It is difficult to determine precisely the 
meaning of the term ‘substantial right.’ The 
word ‘right’ is of extensive and varied sig- 
nification. We speak of a right of action, a 
right of possession, a right of property, a 
writ of right. A substantial, or real, or ac- 
tually existing right, I apprehend, must mean 
some legal right, to which the party who ap- 
peals claims to be entitled. It may grow out 
of some adjudication of the court on a ques- 
tion of fact, or of law, or both. But it must 
be something to which the party is entitled, 
pot something which he seeks from the fa- 
vor, or asks from the discretion of the court. 
An order denying an application for an al- 
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lowance in addition to the taxable costs 
is not an appealuble order.” Cook v. Dick- 
enson, 7 N. Y. Super. Ct. (© Sandf.) 663, 
664. 


A “substantial right,” within Code, § 349, 
allowing a review on appeal of an order af- 
fecting a substantial right, is something to 
which, on proved or conceded facts, a party 
may lay claim as a matter of law, which a 
court may not legally refuse, and to which 
it can be seen a party is legally entitled with- 
in well-settled rules of law. People v. New 
York Cent. R. Co., 29 N. T. 418, 430. 


“All orders appealable to the General 
Term, which either affect a substantial right 
or are made in summary applications after 
judgment and affect a substantial right, are 
appealable.” Code, § 349, subds. 8, 5. This 
term “substantial” had no special legal signif- 
ication when it was incorporated by the Leg- 
islature into the Code for the purpose of de- 
scribing the cases in which appeals from or- 
ders could be taken to the General Term. 
For that reason it must be construed accord- 
ing to its popular and usual signification; 
and, understood in that manner, it includes 
all positive, material, and absolute rights, as 
distinguishable from those of a merely form- 
al or unessential nature. An obligation im- 
posed upon a party by an order subjecting 
him to the payment of a sum of money, great 
or small, has been held to fall within this 
designation of an order affecting a substan- 
tial right, even though discretionary. Secur- 
ity Bank of New York v. National Bank of 
the Commonwealth (N. Y.) 48 How. Prac. 
135, 137 (citing People v. New York Cent. R. 
Co., 29 N. T. 421, 422). 


The expression “order affecting a sub- 
stantial right,” in provisions of the Code al- 
lowing appeals, is not confined to matters of 
absolute legal right, but includes orders af- 
fecting a substantial interest; a matter of 
substance, instead of form. Trial by jury 
is a substantial right; and an order direct- 
ing a reference in a cause in which the par- 
ty opposing is entitled to jury trial is appeal- 
able. Martin v. Windsor Hotel Co., 70 N. T. 
101, 102. 


A “substantial right,” as used in the act 
conferring on the court the power to review 
an order affecting a substantial right made 
on a summary application in an action after 
judgment, is something to which, on proved 
or conceded facts, a party may lay claim as 
matter of law, which a court may not legal- 
ly refuse, and to which it can be seen that 
the party is entitled within well-settled rules 
of law. Though an order fixes a substantial 
right, it cannot be reviewed in the Court of 
Appeals if it is a matter resting in the dis- 
cretion of the court granting the order. The 
reason for not entertaining such an appeal 
rests, not on the restrictions of the act, but 


6740 


SUBSTANTIAL RIGHT 


on the character of the court and its limited 
jurisdiction, confining it to questions of law 
only as to where specially authorized. A col- 
lusive arrangement to prevent competition 
at a judicial sale, and a sale in pursuance 
thereof, to the injury of an infant, is a fraud 
in law, and subsequent mortgagees and pur- 
chasers, with knowledge of the fraud, can 
gain no advantage therefrom; and these 
questions are not matters of discretion and, 
when involved in an order, they may be re- 
viewed in the Court of Appeals, the same as 
if presented on exceptions. Howell v. Mills, 
53 N. Y. 822, 329. 


The words “substantial right,” as used 
in Code Civ. Proc. § 581, providing that an 
order affecting a substantial right made in 
a special proceeding or on a summary appli- 
cation is a final order, which may be vacat- 
ed, modified, or reversed, means an order 
which affects an essential legal right, and 
not a mere technical one. An order requir- 
ing a defendant against whom a judgment 
has been rendered to appear at a time and 
place specified and answer under oath all 
such questions concerning his property as 
may be propounded to him is an order af- 
fecting a substantial right within the mean- 
ing of the section. Clarke v. Nebraska Nat. 
Bank, 49 Neb. 800, 802, 69 N. W. 104. 


An order of the General Term of the 
City Court, affirming an order refusing to 
open a default, is not an order affecting a 
“substantial right,” so as to be appealable 
to the Court of Common Pleas. Keller v. 
Feldmann, 21 N. Y. Supp, 581, 582, 2 Misc. 
Rep. 179. 


The term “substantial right,” as used in 
Rev. St. § 6707, authorizing a review of an 
order affecting a substantial right in an ac 
tion, where such order in effect determines 
the action and prevents a judgment, involves 
the idea of a legal right; and, to bring the 
right within the category of a substantial 
right, the order must at least affect a legal 
right. Armstrong v. Herancourt Brewing Co., 
42 N. H. 425, 53 Ohio St. 467. 


Under a statute (Laws 1859, e. 211) au- 
thorizing the making of an order directing a 
corporate election, where it appears that the 
directors have neglected or refused for the 
space of two years to call and hold such an 
election, it is held that such an order is an 
order affecting a “substantial right,” within 
the meaning of a statute authorizing appeals 
from a final order affecting a substantial 
right; the court observing that, if the right 
of a stockholder to have an election is so sub- 
stantial that the law will furnish him the 
means of compelling it, the rights of the oth- 
er stockholders to the benefit of an election 
duly held, if they can show such to have been 
the case, must be substantial enough to sus- 
tain the right to appeal. In re Fleming, 16 
Wis. 70, 75, 76. 


SUBSTANTIAL RIGHT 


An order which discharges a person hav- 
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experiments will accomplish the desideratum 


ing property of a judgment debtor from pro- of assisting the jury to intelligently consider 


cess for contempt for refusing to answer ques- 
tions properly put on examination in sup- 
plementary proceedings necessarily arrests 
such proceedings, and is a final order affect- 
ing a “substantial right,” within Laws 1860, 
c. 264, § 2, subd. 10, providing that such or- 
ders shall be appealable. Ballston Spa Bank 
v. Murine Bank of Milwaukee, 18 Wis. 490, 
492. 


Rev. St. c. 125, § 40, provides that the 
court in every stage of an action shall disre- 
gard any error or defect in the pleadings or 
proceedings which shall not affect the sub- 
stantial rights of the adverse party. Held, 
that the term “substantial rights of the ad- 
verse party” meant a right which affected the 
adverse party's interest in the suit; and 
hence a mere defect in the form of the ver- 
dict returned, where the verdict in substance 
was precisely what the statute required, was 
not a defect affecting the adverse party’s sub- 
stantial rights, as the term was thus used. 

Allard v. Lamirande, 29 Wis. 502, 510. 


Upon a bill to settle accounts between 
partners, where creditors intervene, an order 
determining that certain chattels levied upon 
were partnership assets affects a substantial 
right, and may be appealed from. Putnam v. 
Putnam, 14 Pac. 356, 357, 2 Ariz. 259. 


An order of the probate court, requiring 
a guardian to pay a judgment obtained 
against his ward and himself as garnishee, is 
a final order involving a substantial right, 
from which an appeal may be taken under 
Code, § 3164. Coffin v. Eisiminger, 75 Iowa, 
80, 89 N. W. 124. 


An order in a motion directing an attor- 
ney to pay over money collected comes within 
Code Civ. Proc. § 581, is a final order affect- 
ing a substantial right, and is appealable. 
Baldwin v. Foss, 14 Neb. 455, 16 N. W. 480. 


An order in partition, directing a sale of 
the premises instead of an actual partition, 
affects a substantial right, and is therefore 
appealuble under the Wisconsin statutes. 
Vesper v. Farnsworth, 40 Wis, 357. 


An order sustaining a demurrer to a peti- 
‘tion for the removal of an assignee is appeal- 
able, as it affects a substantial right of both 
the petitioners and the assignee. Burtt v. 
Barnes, 58 N. W. 790, 791, 87 Wis. 519. 


SUBSTANTIAL SIMILARITY. 


“Substantial similarity,” within the rule 
authorizing evidence of experiments made 
under circumstances and conditions similar 
to those constituting, as it were, the prem- 
ises from which the original event is alleged 
to have been the conclusion, means such a 
degree of similarity as that evidence of the 


the issue of fact presented in regard to this 
matter. Morton v. State (Tex.) 71 8. W. 281, 
282. 


SUBSTANTIALLT. 


“Substantially” means in a substantial 
manner; really; solidly; competently. West- 
ern Assur. Co. v. Altheimer, 25 S. W. 1067, 
1069, 58 Ark. 565; Cheesman v. Hart (U. S.) 
42 Fed. 98, 99. 


“Substantially” means, not an accurate 
or exact copy, but one which contains the 
substance of the instrument copied. Edger- 
ton v. State (Tex.) 70 S. W. 90, 91. 


The word “substantially,” in Code, § 
1246, subd. 7, providing that certificates of 
the examination of married women should 
be substantially according to a form pre 
scribed in the statute, is used “as it often is, 
in the sense of comprehending the form giv- 
en; all that is necessary or essential.” Line- 
berger v. Tidwell, 10 S. E. 758, 761, 104 N. 
C. 506. 


The word “substantially,” as used in an 
instruction declaring that the jury were to 
decide whether a certain article alleged and 
admitted to be kept and offered for sale was 
substantially naphtha or not, mean really or 
essentially. Commonwealth v. Wentworth, 
118 Mass. 441, 442, 


SUBSTANTIALLY AS DESCRIBED. 


The effect of the words “substantially as 
described,” in a claim for a patent, is not to 
limit the claim to the precise construction 
shown in the specification, nor to deprive the 
patentee of the benefit of the doctrine of 
equivalents, where his invention is of a pri- 
mary character, Lowrie v. H. A. Meldrum 
Co. (U. S.) 124 Fed. 761, 764. 


In considering an application for a pat- 
ent, stating that “what we claim as our in- 
vention is discharging the cut grain,“ etc., 
“substantially as described” the court said: 
The qualification ‘substantially as described’ 
is evidently intended to mean little or much, 
as the interests of the patentees may re 
quire.” Seymour v. Osborne (U. S.) 21 Fed 
Cas. 1121 (quoted in Boyden Power Brake Co. 
v. Westinghouse, 18 Sup. Ct. 707, 716. 170 C. 
S. 537, 42 L. Ed. 1136). See, also, The Corn 
Planter Patent, 90 U. S. (23 Wall.) 181, 218, 
23 L. Ed. 161. 


“Substantially as described,” as used in 
a claim for a patent, does not warrant the 
reading into the claim, as an additional ele- 
ment, a device mentioned in the specification 
merely as a preferred form of construction; 
so that a patentee who has claimed either 
more or less than was necessary cannot, in 
a suit for infringement, be relieved from the 
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consequences thereof. Paul Boynton Co. V. 
Morris Chute Co. (U. 8.) 87 Fed. 225, 227, 30 
©. C. A. 617. 


SUBSTANTIALLY AS SET FORTH. 


A claim for a patent covering a combina- 
tion “substantially as set forth” means sub- 
stantially as set forth in regard to the com- 
bination which is the subject of the claim; 
and such words will be given a construction 
commensurate with the real invention, so as 
to protect the inventor. Westinghouse v. 
New York Air Brake Co. (U. S.) 59 Fed. 581, 
596 (citing Lake Shore & M. S. R. Co. v. Na- 
tional Car Brake Shoe Co., 110 U. S. 229, 4 
Sup. Ct. 33. 28 L. Ed. 129; Winans v. Den- 
mead, 56 U. S. (15 How.) 330, 14 L. Ed. 717. 


The phrase “substantially as set forth,” 
as used in the claim of a patent, is tech- 
nical, and is equivalent to saying “by the 
means described in the text of the inventor’s 
application for letters patent, as illustrated 
by the drawings, diagrams, and models which 
accompany the application.” These words 
Hmit the general term of the specification, 
Which set out the function performed by the 
invention and confined the inventor’s rights 
to his own special means of performing that 
function. Boyden Power Brake Co. v. West- 
inghouse Air Brake Co. (U. S.) 70 Fed. 816, 
826, 17 C. C. A. 430. 


“Substantially as and for the purpose set 
forth,” as used in a claim for a patent, are to 
be construed as efficacious to import a limita- 
tion ascertainable from the specitication, and 
necessary to make the claim coterminous 
with the invention, but are not used to import 
a limitation not inherent in the invention. 
Campbell Printing Press & Mfg. Co. v. Mar- 
den, 64 Fed. 782, 786. 


SUBSTANTIALLY AS SPECIFIED. 


“Substantially as specified,” as used in a 
claim of a patent reading, “The brush, J, in 
combination with the perforated cylinder, A, 
and trough, C, substantially as specified,” re- 
lates to material features of the combination 
specified, to be ascertained by considering the 
purpose of the machine and what are the ele- 
ments of the combination which are effective 
in producing the result intended. It refers to 
the specification of such elements or devices 
wanting in the claim, and elements of the com- 
bination not specifically mentioned in the 
claim may be included therein—that is, in the 
claim—in the light of other parts of the speci- 
fications which are applicable. Lee v. Pills- 
bury (U. S.) 49 Fed. 747, 749. 


SUBSTANTIALLY COMPLIED WITH. 


“Substantially,” as used in an instruction 
to a jury, in an action on policy of fire insur- 
ance, that, if plaintiffs have substantially 


complied with the terms of the policy, they 
should recover, is understood by the profes- 
sion and treated by authors upon Insurance 
as meaning in contradistinction to a strict or 
exact compliance. Western Assur. Co. v. Alt- 
heimer, 25 S. W. 1067, 1069, 58 Ark. 565 (cit- 
ing Aurora Fire Ins. Co. v. Eddy, 55 III. 213; 
Taylor v. Beck, 13 III. [3 Peck] 376; 1 May, 
Ins. p. 184, § 184; 1 Wood, Ins. § 207). 


SUBSTANTIALLY DISPUTED. 


The right of a judgment debtor to the 
possession of the property is substantially 
disputed,” within the terms of Code, § 2447, 
providing that the judgment debtor may be 
required to deliver to the receiver personal 
property, his right to the possession whereof 
is not substantially disputed, by such debtor 
assigning to a third person such personal 
property for an alleged indebtedness, though 
there is no definite statement showing an ac 
tual indebtedness. Frost v. Craig, 9 N. Y. 
Supp. 528, 529, 16 Daly, 107. 


SUBSTANTIALLY PAID. 


In the ordinary meaning “substantially” 
is in a substantial manner, in substance, or 
essentially, and hence, as used in a statement 
that a given sum is substantially, if not whol- 
ly, paid, is not equivalent to a statement that 
it is fully paid. Hardin County v. Weels, 78 
N. W. 908, 909, 108 Iowa, 174. 


SUBSTANTIALLY THE SAME. 


“When we say a thing is ‘substantially 
the same,’ we mean it is the same in all im- 
portant particulars. It must be of the same 
material, when the material is important 
It must be of the same thickness, when thick- 
ness is important. It must be applied in the 
same way, condition, and extent to the doors, 
as well as to the sides, when either of these 
circumstances make an essential difference. 
e Change of form is not material, when 
the form does not contribute toward the new 
result. When it does, the forms must be 
alike in all important particulars.” Adams 
v. Edwards (U. S.) 1 Fed. Cas. 112, 114. 


SUBSTANTIALLY TRUE. 


“Substantially true” does not mean some- 
what true, or partially true, on the one hand, 
nor does it mean true in every possible and 
immaterial respect on the other. It means 
true without qualification in all respects ma- 
terial to the risk. Jeffrey v. United Order 
of Golden Cross, 53 Atl. 1102, 1103, 97 Me. 
176 (citing France v. Etna Life Ins. Co. [U. 
S.] 9 Fed. Cas. 657). 


SUBSTANTIALLY A TRUE COPY. 


An information for sending an obscene 
letter through the mail averred that certain 


SUBSTANTIVE FELONY 


words and figures conveyed therein were 
“substantially a true copy” of the letter. 
Held, that the phrase “substantially a true 
copy did not mean a full and exact copy, 
but rather a copy of the material or essen- 
tial parts, or an abstract of them. Thomas v. 
State, 2 N. E. 808, 812, 103 Ind. 419. 


SUBSTANTIVE FELONY. 


The words “substantive felony,” as used 
in Rev. St. c. 167, § 4, providing that an ac- 
cessory before the fact may be indicted and 
convicted of a substantive felony, means one 
which depends on itself, and is not dependent 
on another felony, which can only be estab- 
lished by the conviction of the one who com- 
mitted it. State v. Ricker, 29 Me. (16 Shep.) 
84, &9. 


SUBSTANTIVE RIGHT. 


The distinction between “remedy” and 
“substantive right” is incapable of exact def- 
inition. The difference is somewhat a ques- 
tion of degree. The Constitution of Kansas 
contains the general provision that stock- 
bolders shall be liable to creditors of a cor- 
poration for an ddditional amount equal to 
their stock. Gen. St. Kan. par. 1192, pro- 
vides that each stockholder shall be liable to 
each creditor whose execution has been re- 
turned nulla bona. This statute does not 
merely provide a remedy for the enforcement 
of rights created by the Constitution, but 
creates substantive rights, which may be en- 
forced in other jurisdictions in accordance 
with the forms of remedy there provided. 
Dexter v. Edmands (U. S.) 89 Fed. 467, 468. 


SUBSTITUTE. 
See “Gum Substitute.” 


“Substitute,” as used in Code 1876, $ 
4207, providing for the punishment of a per- 
Bon playing at a game with cards, dice, or 
some device or substitute for cards or dice, at 
a tavern or in a public house, highway, or 
some other public place, means “that which 
is put in the place of another thing, or used 
instead of something else, embracing what- 
ever may be used in the place of cards or 
dice, whether designed or invented for that 
purpose or not, and is not synonymous with 
‘device,’ which is defined by Webster to be 
‘that which is devised or formed by design; 
a contrivance; an invention.’ As used in the 
statute, ‘device’ has a somewhat more narrow 
meaning than substitute.“ Henderson v. 
State, 59 Ala. 89, 90. 


The word “substitutes,” as used in a deed 
of trust to secure a debt, describing the prop- 
erty as the farming implements and live 
dairy cattle then on the grantor's farm, to- 
gether with all their increase or substitutes 
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therefor, during the lien of the deed, to the 
value at any time of a certain sum, impliedly 
gives the grantor the authority to sell and 
dispose of the cattle in the ordinary course of 
business, Goddard v. Jones, 78 Mo. 518, 520. 


SUBSTITUTED DELIVERY. 


To constitute a valid “substituted deliv- 
ery” of a cargo to the consignee, it was the 
duty of the ship to deliver at a suitable 
wharf at a suitable time, and to give the con- 
signee fair opportunity to remove it. The St. 
Georg (U. 8.) 95 Fed. 172, 177. 


SUBSTITUTIONAL — SUBSTITUTION- 
ARY. 


A gift to the issue is substitutional, when 
the share which the issue are to take is by 
a prior clause expressed to be given to the 
parent of such issue; and a gift to the issue 
is an original gift, when the share which the 
issue are to take is not by a prior clause ex- 
pressed to be given to the parent of such is- 
sue. Acken v. Osborn, 17 Atl 767, 769, 45 
N. J. Ed. (18 Stew.) 377. 


“Substitutionary legacies” are defined by 
Mr. Redfield (2 Redf. Wills, p. 447) as where 
legacies are subsequently given to come in 
the place of others given before, either in a 
former will, or where the substitutionary leg- 
acies are given in a codicil executed at a later 
date than the instrument by which the lega- 
cies were given in the first instance. In all 
cases such substitutionary legacies, unless 
there is something in the terms used or the 
circumstances attending the substitution to 
the contrary, will have all the incidents, con- 
ditions, and limitations attaching to the orig- 
inal legacy. In re De Laveaga’s Estate, 51 
Pac. 1074, 1075, 119 Cal. 651. 


SUBSURFACE WATERS. 


Those which, without any permanent, 
distinct, or well-defined channel, percolate in 
veins or filter from the lands of one owner to 
those of another. Tampa Waterworks Co. v. 
Cline, 20 South. 780, 782, 37 Fla. 586, 83 L. 
R, A. 876, 53 Am. St. Rep. 262, 


SUBTENANT. 


A “subtenant” is one who leases all or 
a part of rented premises from the original 
lessee for a term less than that held by the 
latter. In such cases at common law a sub- 
tenant’s property was subject to distress, 
while he was not Hable on the contract be- 
tween lessor and lessee. At common law the 
landlord had no lien on his tenant’s property 
until distrained, while under the statutes of 
Texas he has a preference lien on all the 
crops raised on the rented premises. Forrest 
v. Durnell, 26 S. W. 481, 482, 86 Tox. 647. 


SUBTERRANEAN STREAMS 


SUBTERRANEAN STREAMS. 


“Subterranean streams” are those which 
flow in a permanent, distinct, and well-defin- 
ed channel from the lands of one to those of 
another proprietor. Tampa Waterworks Co. 
v. Cline, 20 South. 780, 782, 37 Fla. 586, 33 
L. R. A. 376, 53 Am. St. Rep. 262, 


“Subterranean or underground water 
courses” are, as the name indicates, those 
water currents that flow under the surface of 
the earth. A large portion of the great plains 
and valleys of the mountainous regions of 
the West is underlaid by a stratum of water- 
bearing sand and gravel, and fed by the 
water from the mountain drainage. This 
water-bearing stratum is of great thickness. 
The water is moving freely through it, and 
is practically inexhaustible, and, if it can 
be brought to the surface, will irrigate a 
large portion of the country overlying it. 
These water courses are divided into two 
distinct classes—those whose channels are 
defined, and those unknown and undefined. 
City of Los Angeles v. Pomeroy, 57 Pac. 
585, 598, 124 Oal. 597. 


SUBURBAN. 


Suburban,“ as used in a statute au- 
thorizing a city council to define places for 
the sale of intoxicating liquors to be drank 
upon the premises in the business portions 
of the city, and to exclude them from the 
suburban and residence portions, does not 
mean the same thing. The suburban portion 
of the city is the outlying part; that portion 
which is remote from the center of trade and 
population, where the houses are generally 
more or less scattered, and where many of 
the improvements and advantages enjoyed 
by the central and more densely populated 
parts of the city are wanting. The subur- 
ban part of the city may be used for busi- 
ness, or it may be occupied by residences, or 
it may be used for both residence and busi- 
ness purposes. Rowland v. City of Green- 
castle, 62 N. E. 474, 476, 157 Ind. 591. 


SUBVERT. 


Webster defines the word “subvert” as 
meaning to overthrow; to ruin utterly; to 
corrupt; to destroy. Plaintiff alleged that 
defendant wrongfully and unlawfully opened 
a well on his land above a certain spring, 
and cut off and turned aside the vein of 
water supplying the same, and that he dug 
ditches and laid logs and pipes in the same 
to said spring and well, and drew off and 
subverted the water therefrom. It was held 
tbat the word “subvert” did not give the 
defendant any notice that he would be called 
upon to answer any charge of corrupting 
the water in the spring. Subvert'“ has no 
such natural signification, as applied to ma- 
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terial objects like a vein or stream of water, 
however it may be as to “the minds of the 
hearers,” ag spoken of in 2 Tim. ii, 14. by 
which Webster illustrates the definition of 
the word. Chesley v. King, 74 Me. 164, 170, 
43 Am. Rep. 569. 


SUCCEEDING. 


The word “succeeding,” Hke the words 
“after,” “from,” “subsequent,” and otber 
similar words in a devise of property to a 
beneficiary on condition that he shall pay 
to another a certain sum within one year 
after the testator’s decease, or after, from. 
or subsequent to his decease, where it is not 
expressly declared to be exclusive or in- 
clusive, is susceptible of different significa- 
tions, and is used in different senses, and 
with an exclusive or inclusive meaning, ac- 
cording to the subject to which it is applied; 
and as it would deprive it of some of its 
proper significations to affix one invariable 
meaning to it in all cases, it would, of course, 
in many of them, pervert it from the sense 
of the writer or speaker. Its true mean- 
ing, therefore, in any particular case, must 
be collected from its context and subject- 
matter, which are the only means by which 
the intention is ascertained. Sands v. Lyons, 
18 Conn. 18, 27. 


In the construction of statutes the words 
“preceding,” “following,” and “succeeding,” 
when used by way of reference to any sec- 
tion or sections, shall mean the section or 
sections next preceding, next following, or 
next succeeding, unless some other section is 
expressly designated in such reference. Gen. 
St. Conn. 1902, § 1. 


The word “preceding” means the next 
preceding, and the word “succeeding” the 
next succeeding, whenever used to designate 
any particular article, chapter, or title of 
the Code. Pen. Code Tex. 1895, art. 29. 


“Preceding,” when used by way of ref- 
erence to a title, chapter, or article, means 
next preceding. “Succeeding,” in like man- 
ner, means the next succeeding. Rev. St 
Tex. 1895, art. 3270. 


The words “preceding,” “succeeding,” or 
“following,” used in reference to any section 
or sections of a chapter or statute, mean 
next preceding, next succeeding, or next fol- 
lowing that in which such reference is made. 
unless a different interpretation be required 
by the context. Code W. Va. 1899, p. 133, e. 
13, § 17. 


SUCCEEDING TERM. 


Pen. Code, § 958, provides that any per- 
son against whom an indictment is returned 
for an offense not affecting his life, may 
demand a trial at the term at which the in- 
dictment was found, or at the next succeed- 


SUCCESS 


tng term thereafter, and if not tried at such 
term he shall be discharged and acquitted 
of the offense. It was held that the words 
“succeeding term“ meant the regular term 
succeeding that at which the demand was 
made, and that a person so charged was not 
entitled to be discharged and acquitted be- 
cause the state failed or refused to try him 
at a special term held after the demand was 
made. Stripland v. State, 41 S. E. 987, 989, 
115 Ga. 578. 


SUCCESS. 


See “Prosecute to Success.” 


SUCCESSFUL. 


“Successful,” as used in an agreement 
between an association and an architect, 
providing that, if successful in a competi- 
tion for certain prizes, such architect should 
be appointed superintendent of the construc- 
tion of the building which it was planning, 
imports that, if the plan submitted by him 
was accepted as the most meritorious, he 
should be entitled to the position of super- 
intendent; and in the event of his plan being 
so accepted, and of a failure to so employ 
him, he would have a good ground of action 
for such failure. Walsh v. St. Louis Exposl- 
tion & Music Hall Ass’n, 2 S. W. 842, 843, 
90 Mo. 459. 


Where a contract provided that an at- 
torney was to have a certaln fee on the 
successful termination of a sult in the dis- 
trict court, and on two similar cases being 
continued to await the deciding of the first 
one in the Supreme Court, his client is 
“successful,” within the meaning of the word 
es used in the contract, if the case in the 
district court is substantially decided in its 
favor, and the attorney is entitled to his fee, 
though he does not gain everything claimed 
in the complaint, and the other two cases 
are continued, though no reason is specifical- 
iy given for their continuance. Cole v. Rich- 
mond M. Co., 18 Nev. 120, 124, 1 Pac. 663, 
665. 


SUCCESSFUL PARTY. 


In case of an appeal from the justice of 
the peace, where by statute there is a new 
trial in the circuit court, the party in whose 
favor judgment is there rendered is the 
“successful party,” within the meaning of 
Rev. St. c. 133, § 26, providing that the same 
costs, fees, and disbursements shall be al- 
lowed to the successful party in cases of new 
trial on appeal in the appellate court as on 
affirmance or reversal of the judgment, and 
ig therefore entitled to full costs, although 
his Judgment may be for a less sum than 
was awarded him by the justice. Smithbeck 
v. Larson, 18 Wis. 183, 187; Norwegian 


6745 


SUCCESSION 


Evangelical Lutheran Church v. Thorson, 21 
Wis. 34, 35. 


Under Rev. St. § 184g, providing that, 
on appeal from an award, costs shall be al- 
lowed to the successful party, plalz aff is 
the “successful party” if on his appeal the 
award is increased, or if on defendant’s ap- 
peal the award is not reduced. Washburn 
v. Milwaukee & L. W. R. Co., 18 N. W. 328, 
334, 59 Wis. 364. 


SUCCESSFUL VACCINATION. 


The term “successful vaccination,” as 
used in the by-laws of a mutual insurance 
association, requiring an applicant to waive 
claim of death from smallpox unless he had 
been successfully vaccinated, is not used in 
the sense of entire immunity from smallpox. 
Successful vaccination carries the idea mere- 
ly of the production upon the person vacci- 
nated of such symptoms or manifestations 
as are usually produced by such operation 
when considered effective. The eruption pro- 
duced by the inoculation, with its accom- 
panying characteristics, is the only evidence 
that the vaccination has taken or is suc- 
cessful. Sovereign Camp, Woodmen of the 
World, v. Woodruff, 32 South. 4, 5, 80 Miss. 
546. 


SUCCESSION. 


See “Artificial Succession”; “Hereditary 
Succession”; “Intestate Succession’’s 
“Irregular Succession’; Natural Suc- 
cession”; “Testamentary Succession”; 
“Vacant Succession.” 


“Succession” is the transmission of the 
rights and obligations of a deceased to his 
heirs. Davenport v. Adler, 26 South. 836, 
838, 52 La. Ann. 263; Stuart v. Sutcliffe, 14 
South. 912, 914, 46 La. Ann. 240; Succes- 
sion of Murray, 7 South. 126, 127, 41 La. 
Ann. 1109; Adams v. Akerlund, 48 N. E. 454, 
457, 168 III. 632. “Succession” signifies also 
the estates, rights and charges which a per- 
son leaves after his death, whether the prop- 
erty exceeds the charges, or the charges ex- 
ceed the property, or whether he has only 
left charges without any property. Oiv. 
Code La. 1900, arts. 871, 872. The succes- 
sion includes, not only the rights and obli- 
gations of deceased as they exist at the time 
of his death, but all that has accrued thereto 
since the opening of the succession, as also 
new charges to which it becomes subject. 
A succession is called “vacant” when no one 
claims it, or when all the heirs are unknown, 
or when all the heirs to it have renounced it. 
Simmons v. Saul, 11 Sup. Ct. 869, 872, 138 
U. S. 439, 34 L. Ed. 1054. 


The word “succession” is a word of tech- 
nical meaning, and refers to those who by 
descent or will take the property of a de- 
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cedent. It is a word which clearly excludes “Succession” is defined in general terms, 
those who take by deed, grant, gift, or any | by Act June 30, 1864, § 126 (13 Stat. 287), to 
form of purchase or contract. Quarles v. denote the devolution of title to any real 
Clayton, 10 S. W. 505, 507, 87 Tenn. 308, 8 | estate; and section 127 of the same act pro- 
L. R. A. 170. vides that every disposition of real estate 

3 „ by will or by laws of descent, by reason 

Succession by law” is the title by which | whereof any person shall become beneficially 
a man, on the death of his ancestor intes- entitled in possession or expectancy to any 
tate, acquires his estate, whether real or rea! estate, or the income thereof, upon the 
personal, by the right of representation as death of any person dying after the passage 
his next heir. Halifax, Analysis of Civil (of that act, shall be deemed to confer on the 
Law, 47; Hunt v. Hunt, 37 Me. 333, 344. person entitled by reason of any such dis- 

The word “succession,” in its common position a succession, and that the term 


legal use, denotes the devolution of title to Successor” shall denote the person so en- 
property under the law of descent and dis- titled. Blake v. McCartney (U. S.) 8 Fed. 
tribution. It is defined as “the coming in Cas. 595, 596. 
of another to take the property of one who “Succession” is the coming in of another 
died without disposing of it by will.” The to take the property of one who dies with- 
title to corporate property and franchises | out disposing of it by will. Civ. Code Cal. 
is held continuously and uninterruptedly by 1908, § 1883; Civ. Code Idaho 1901, § 2537; 
and in the name of the corporation and Civ. Code Mont. 1895, § 1850; Rev. St. Okl. 
in the name of the various stockholders. | 1903, § 6893; Civ. Code S. D. 1903, § 1092. 
There is no devolution of title in case of the In providing for the transmission of the es- 
death of a member or stockholder. The suc-| tate by succession, the Code declares that 
cession is not interrupted, but continues in | the estate is succeeded to by the heirs, and 
the corporation. The succession is contin- jg distributed to, or goes to, or comes to 
uous during the life of the corporation, them. Where a declaration of homestead 
whether it be for years or for an unlimited was filed on the separate property of one of 
time. State ex rel. Walker v. Payne, 31 S. the spouses, while Civ. Code, § 1265, provid- 
W. 797, 798, 129 Mo. 468. ing that land held by spouses is held in joint 
d tenancy, was in force, and before it was 
amended, the surviving husband or wife 
` takes the title to the homestead as surviving 
ae Akerlund, 48 N. E. 454, 457, 165 joint tenant, and not by descent, even if the 
other spouse dies after the amendment of 
A deed of gift to a son, though made as 1874, which limits the title of the survivor. 
an advancement, and as such chargeable In re Headen's Estate, 52 Cal. 204, 298. 
against the son's ultimate share of the fa- | 


ther’s estate under a law existing at the SUCCESSION BY RIGHT OF REPRE- 


The word “succession” is often use 
synonymously with the word “descent.” 


time of the deed, is a “succession,” under SENTATION. 
Act Cong. June 30, 1864, c. 173, J 132, de- 
claring that if any person shall by deed or Inheritance or succession by right of 


gift, made without valuable and adequate representation is the taking by the descend- 
consideration and purporting to vest the es- ants of a deceased heir of the same share or 
tate either immediately or in the future, right in the estate of another person as 
whether or not accompanicd by the posses- their parent would have taken, if living. 
sion, convey any real estate, such disposition Rev. Laws Mass. 1902, p. 1207, c. 133, § 6. 
shall be held to confer upon the grantee a 

succession within the meaning of the act.| SUCCESSION TAX. 


United States v. Banks (U. S.) 17 Fed. 322, 
323. A tax on property passing by will or by 


the statute of inheritance is a “succession 
“Succession” is the act or right of legal tax.“ Ferry v. Campbell, 81 N. W. 604, 606, 

or official investment with a predecessor's 110 Iowa, 290, 50 L. R. A. 92. 
Office, dignity, possession, or functions; also A “succession tax” is not a tax on prop- 


une legal or actual order of so succeeding erty, but on the privilege of succeeding to 
from that which is or is to be vested or 
: the inheritance. It is not a direct tax upon 
taken. As used in Rev. St. 1898, 5 4024, 
; the land taken by descent, but is an impost 
providing that “an adopted child shall be 
deemed, for purposes of inheritance and sue- POT the devolution of the estate and the 
5 e right to become beneficially entitled thereto, 
cession, the same fo all intents and pur- ; 
or to the income thereof. In re Swift (N. Y.) 
poses as if the child had been born in law- 
$ 2 77 2 Con. Sur. 644, 646, 16 N. Y. Supp. 193. 
ful wedlock of such parents by adoption,” it 9 
See, also, Black v. State, 89 N. W. 522, 526, 
is used in the sense of a legal investment 113 Wis. 205. 90 Am. St. Rep. 853 
with a predecessor's possession. Glascott v. ` i S Ee ERED : 
Bragg, 87 N. W. 853, 854, 111 Wis. 605, 56 A “succession tax” is an excise, within 
L. R. A 258. the power of Congress to lay and collect 
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taxes, duties, imposts, and excises. Scholey | tory order was published for another week, 
v. Rew, 90 U. S. (23 Wall.) 331, 346, 23 L. such publication is a publication for four 
Kd. 99. “successive weeks,“ within Sayles’ Ann. St. 


pa i art. 3234, requiring tbe court to have pub- 
A succession tax, as the words clearly | lished for four successive weeks the order 


indicate and the history of such taxes clear- | declaring the result of the election. McDan- 
ly establishes, is an excise or duty upon the iel v. State (Tex.) 21 S. W. 684, 685 (reversed 
right of a person or corporation to receive [Tex.] 23 S. W. 989, 990). í 

property by devise or inheritance from an- 

other under the regulation of the state. 

Wherever properly laid, this is its distin- | SUCCESSIVELY. 

guishing feature, in contradistinction from a 
property tax.” The term “succession tax“ 
does not include the tax provided by Act 
April 1, 1895, which provides for the levy of 
a collateral succession tax, on all property 
conveyed by will, except, etc., of so much 
for each $100 worth of property, as it is a 
property tax, and not a succession tax. The 
mere calling of such a tax a “succession tax | in a series; in an order; following in order 
does not make it different from an ordinary | or uninterrupted course.” Walker v. Gold- 
tax upon property, when the effect and op- smith, 12 Pac. 537, 555, 14 Or. 125. 

eration are identical with an ordinary prop- 

erty tax. State ex rel. Garth v. Switzler, 45 

S. W. 245, 253, 143 Mo. 287, 40 L. R. A. 280, SUCCESSOR. 

65 Am. St. Rep. 653. 


“Successively,” as used in a statute re- 
quiring notice of the execution sale of real 
Property to be posted for four weeks succes- 
sively in three public places of the county 
where the property is to be sold, and pub- 
lishing once a week for the same period in a 
newspaper of the county, is to have its or- 
dinary meaning, as “in a successive manner; 


“Successor” is defined to be “he that fol- 

. lowetb, or cometh in another’s place.” Beat- 

SUCCESSIVE. ty v. Ross, 1 Fla. 198, 209 (quoting 6 Jac. 
Law Dict.). 


According to all the lexicographers, a 

Where Rev. St. 1892, c. 42, art. 9, $ 27, | “successor” is merely one who succeeds or 

provides that notice of special assessment | takes the place of another. State v. An- 
shall be given by publishing the same at | drews, 67 Pac. 870, 877, 64 Kan. 474. 

least “five successive days” in a daily news- 

paper, the statute will be construed to be sat- 


isfled by a publication on Friday and Satur- into the position with and survives such oth- 

day and the succeeding Monday, Tuesday, er. Hood v. Hayward. 35 N. Y. St. Re 

and Wednesday, since Sunday, being a dies 229 239 y ? e p. 

non, does not interrupt the succession. Ras- i j 

mussen v. People, 39 N. E. 606, 155 III. 70. The word “successor” is an apt and ap- 
propriate term to designate one to whom 


Where a notice of a special assessment property descends, and in association with 
is required to be published “five successive | the words “heirs, administrators, and as 
days,” such requirement is not shown to signees,” Plainly imports a devolution or 
have been complied with by a certificate charge upon the obligor’s estate. American 
which states that such notice was published Surety Co. v. McDermott, 25 N. X. Supp. 
five times, the first time April 30th, and the 467, 468, 5 Misc. Rep. 298. 


last May 5th following. Casey v. People, 46 
N. E. 7, 8, 165 Ill. 49. Where, under a Constitution providing 


that a term of office shall continue for a defi- 

An Illinois statute providing that notice | nite period and until a successor is elected 

of municipal assessment, etc., shall be pub- | and qualified, a person was elected to an 
lished at least “five successive days,” is not office at the proper time and duly qualified, 
complied with by a certificate alleging that | but died before the time occurred for him to 
such notice has been published five times, take the office, he was a “successor” duly 
stating the date of the first and last publica- elected and qualified to the office, and the 
tion, since such certificate does not show that: right of his predecessor to continue in office 
it was not published two or more times in; ceased. The death of that successor before 
different editions of a paper printed or pub- | his term commenced did not revive a right 
lished on the same day. Toberg v. City of in his predecessor, which had ceased when 
Chicago, 45 N. E. 1010, 1011, 164 III. 572. he qualified. State ex rel. Attorney General 


Where, after publishing an order declar- Se a 64 Mo. 89, 104, 105, 27 Am. Rep. 


ing the result of a local option election for 

“three successive weeks,” further publication “Successor,” as used in a lease of ground 
was stopped by a temporary injunction, and | made by the executor, as trustee for minor 
after the order was dissolved, the declara- | devisees, providing for the appraisement of 


See “For—Successive Issues.” 


A “successor” is one who follows an- 
other into a position, and not one who went 


SUCCESSOR 


all permanent and valuable improvements 
made upon the land by the lessee and stand- 
ing thereon at the termination of the lease, 
should be valued by disinterested parties to 
be chosen—one by the party of the first part 
or his successors, one by the party of the 
second part or his successors, and the third 
chosen by those two—as applied to a trustee, 
means to be representing the estate, not sim- 
ply a “successor” as trustee. Cicalla v. Mil- 
ler, 58 S. W. 210, 215, 105 Tenn. 255. 


“Successor,” as used in a provincial act 
of 1772, enacting that the overseers of Bos- 
ton should be incorporated into a body poll- 
tic, and that they and their successors in 
office should have a perpetual succession by 
that name, and that the real or personal 
property given to the poor of the town should 
be vested in the overseers and their succes- 
sors in their corporate capacity, is a descrip- 
tio personarum, or a designation of the per- 
sons who are at all times to compose the one 
corporation. The term is “their successors 
in said office.” It is equivalent to saying 
“the overseers then in office and those who 
should afterwards from time to time consti- 
tute the corporation.” Overseers of the Poor 
of Boston v. Sears, 89 Mass. (22 Pick.) 122, 
132. 


“Successors” is a necessary word in 
most instances in grants to corporations sole, 
in order to pass a fee; but the word “suc 
cessors“ in a deed to a corporation aggre- 
gate is not necessary to pass the fee. Chan- 
cellor v. Bell, 17 Atl. 684, 685, 45 N. J. Eq. 
(18 Stew.) 538. 


The word “successors,” in a deed to a 
corporation, has reference in its strict sense 
to the succession of individuals who compose 
the corporation. Where a corporation gave 
a power of attorney to confess judgment in 
an action “against our successors or assigns,” 
it was held to bind also the corporation it- 
self, and not only the individuals who at 
some future and undefined time might com- 
pose the corporation. Cumberland Building 
& Loan Ass'n v. Aramingo M. E. Church 
(Pa.) 13 Phila. 171, 172. 


“Successors,” as used in Gen. Laws 1872, 
§ 2, providing that, upon the adoption of such 
law by a city in lieu of a special charter, 
the city officers then in office should there- 
after exercise the powers conferred upon like 
officers in this act until their successors 
shall be elected and qualified, is to be con- 
strued as meaning the successors who are 
elected and qualified under the law so adopt- 
ed. Crook v. People, 106 III. 237, 249. 


The use of the word “successors” in the 
habendum clause of a deed, which read, “to 
have and to hold the described premises to 
the grantees, their successors and assigns,” 
was construed not to indicate that the con- 
veyance was in trust to the grantees, though 
they were described as trustees. Kanenbley 
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v. Volkenberg, 75 N. Y. Supp. 8, 10, 70 App. 
Div. 97. 


“Successor” is, generally speaking, the 
person who takes the place of another. 
There are, in law, two sorts of successors— 
the successor by universal title, such as the 
heir; and the successor by particular title, 
such as the buyer, donee, or legatee of par- 
ticular things, or the transferee. The uni- 
versal successor represents the person of the 
deceased, and succeeds to his rights and 
charges. The particular successor succeeds 
only to the rights appertaining to the thing 
sold, ceded, or bequeathed to him. Civ. Code 
La. 1900, art. 3556, subd. 28. 


The word “company” or “association,” 
when used in reference to a corporation, 
shall be deemed to embrace the words ‘‘suc- 
cessors and assigns of such company or as 
sociation,” in like manner as if these last- 
named words, or words of similar import, 
were expressed. U. S. Comp. St. 1901, p. 4. 


As any successor. 


The word “successor,” as used in the 
statute regulating executions, and providing 
that if any sheriff, having sold land, shall 
abscond or be rendered unable by death or 
otherwise to make a deed of conveyance for 
the same, then “the successor of such sheriff 
may, under the order of the court from 
which the execution is issued, make a deed 
to the purchaser,” is not limited in its mean- 
ing to the immediate successor of the sheriff 
making the sale, but includes any successor. 
Fowble v. Rayberg, 4 Ohio (4 Ham.) 45, 58. 


As one entitled to succeed. 


The word “successor,” in the statutes 
as in the books, is used in the twofold sense 
of the one entitled to succeed and the one 
who has in fact succeeded, and in the pro- 
vision of the statute providing that an offi- 
cer shall hold an office for a certain time and 
until his successor is elected and qualified 
is used in the former acceptation. People 
v. Ward, 40 Pac. 538, 539, 107 Cal. 236. 


As creating estate of inheritance. 


The words “successors and assigns,” as 
used in a mortgage on land to an individual, 
his successors and assigns, is not sufficient 
to create an estate of inheritance, but con- 
veys only a life estate, though the mortgage 
contained a power of sale authorizing the 
mortgagee, in case of default, to sell the land 
and execute a conveyance thereof in fee 
simple. Sedgwick v. Laflin, 92 Mass. (10 
Allen) 430. 


As subsequent owner. 


“Successors,” as used in Act 1870, de- 
claring that a certain railroad company and 
its successors, and its and their capital stock, 
rights, franchises, railroads, rolling stock, 
and all other property, should be exempted 
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from taxation for a period of 25 years, and 
further providing that the act should be held 
to constitute an irrepealable contract between 
the state and the company, its successors 
and assigns, is evidently used to designate 
such corporations or persons as may in any 
lawful manner acquire the proprietorship of 
the corporate rights and the property, 
through which they are to be exercised, 
which the corporation had to which the ex- 
emption was given. International & G. N. 
Ry. Co. v. Smith County, €5 Tex. 21, 25. 


Surviving executor or administrator. 


Where one of two or more executors or 
administrators dies, the others may proceed 
and complete the administration of the es- 
tate pursuant to the letters. Such survivors 
are within the meaning of the word ‘“‘succes- 
sors,” as used in the Code of New York, and 
the survivors perform all the duties of a 
trust. In re Trask’s Estate, 49 N. Y. Supp. 
825, 827. 


Surviving co-party. 

Where there is more than one plaintiff 
or defendant in a suit, the survivor is neither 
the persona! representative nor successor to 
his deceased co-party. Phoenix Ins. Co. v. 
Moog, 1 South. 108, 111, 81 Ala. 335 (citing 
2 Tidd, Pr. 1116; 1 Bac. Abr. 11). 


Temporary appointee. 


“Successors,” as used in Act April 2, 
1858, § 6, as amended March 27, 1866 (Swan 
& 8. St. p. 723), providing that the board 
of commissioners of the Reform School shall 
hold their offices for three years from tbe 
date of their appointment and until their 
successors are appointed and qualified, un- 
less vacancies occur from death, resignation, 
or removal for cause, means the appointee 
of the Governor by and with the advice of 
the Senate, and not the appointee of the 
Governor alone, who comes into the office 
temporarily to filla vacancy; and hence, the 
mere appointment, in the manner in which 
appointments are made to fill vacancies, of 
a successor to one of the commissioners, did 
not create a vacancy in the office. State v. 
Howe, 25 Ohio St. 588, 593, 18 Am. Rep. 821. 


SUCCESSOR IN ESTATE. 


Code Civ. Proc. § 1161, subd. 1, declares 
that a tenant of real estate for a term less 
than life is guilty of unlawful detainer, 
when he continues in possession in person 
or by co-tenant of property or any part 
thereof, after the expiration of the term for 
which it is let to him, without the permis- 
sion of the landlord or the successor in estate 
of his landlord, if any there be. Defendant 
was in possession of Jand under G., the own- 
er in fee, as tenant from month to month. 
G. rented to plaintiff in presenti for five 
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years, who never entered into possession, 
but raised the rent and notified defendant, 
who neither attorned to the plaintiff nor paid 
the rent. Held, that the plaintiff was the 
“successor in estate“ of the landlord, within 
the meaning of the section, and could there- 
fore sue in unlawful detainer. McDonald v. 
Hanlon, 21 Pac. 861, 862, 78 Cal. 442. 


SUCCESSOR IN INTEREST. 


“Successor in interest,” as used in Code 
Civ. Proc. § 757, providing that in case of the 
death of a sole plaintiff or sole defendant, 
if the cause of action survives, the court 
must allow or compel the action to be con- 
tinued by or against his representative or 
successor in interest, means the possessor of 
an interest which, apart from the right to 
the interest, however that may be created, 
commences, or as to the right of enjoyment 
depends, upon the fact of the death occur- 
ring, and do not refer to an interest gained 
by transfer from the party by assignment 
which transfers the interest before the par- 
ty’s death. Northrup v. Smith, 9 N. Y. Supp 
802, 803, 58 N. X. Super. Ct. (26 Jones & 8.) 
120. 


Within the meaning of Code Civ. Proc. § 
757, providing, in the case of the death of a 
sole plaintiff or sole defendant, the court, if 
the cause of action survives or continues, 
may, on motion, allow or compel the action 
to be continued by or against his personal 
representative or successor in interest, the 
term “successor in interest” includes an as- 
signee of the administrator of the deceased 
person. McNulta v. Huntington, 70 N. Y. 
Supp. 897, 899, 62 App. Div. 257. 


“Successors in interest,“ as used in Civ. 
Code, § 3439, which renders all conveyances 
by a debtor, made with the intent to defraud 
any creditor, void as against creditors and 
their successors in interest, should be con- 
strued to include a person to whom a debt 
was transferred by a creditor, and to whom 
the debtor afterwards makes a part pay- 
ment and executes a note for the balance. 
The form of the indebtedness was changed, 
and the amount was reduced, but in sub- 
stance it was a continuation of the old debt. 
Windhaus v. Bootz (Cal.) 25 Pac. 404. 


SUCCESSOR IN OFFICE. 


“Successors in office,” as used in a deed 
conveying real estate to a school board and 
their successors in office for the erection of 
a schoolhouse thereon, includes the school 
board of an incorporated town, to which the 
property so conveyed is afterwards attach- 
ed for school purposes. Curtis v. Board of 
Education, 23 Pac. 98, 43 Kan. 138. 


A bond given by a marshal to the Pres- 
ident of the United States and to his “suc 
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cessors in office” appears on its face to be 
taken by the President colore ofħcii, is not a 
personal contract, and must have been tak- 
en for the use of the United States. Jack- 
son v. Simonton (U. S.) 13 Fed. Cas. 250, 252. 


SUCCESSOR IN TRUST. 


“Successors in trust,” as used in a deed 
of assignment, refers to such persons as 
might lawfully succeed the assignee in case 
of resignation, removal, or death. Langdon 
v. Thompson, 25 Minn. 509, 512. 


SUCCINCT STATEMENT. 


Supreme Court rule 9, providing that 
briefs on appeal shall begin with a “suc 
cinct statement” of so much of the record as 
is essential to the questions discussed, means 
a concise statement of what is claimed to be 
the substance or gist or pith of the record, 
with references to the printed case for ver- 
ification in case of a dispute, and does not 
mean a reprint of the whole record, or any 
considerable part of it. McLimans v. City 
of Lancaster, 23 N. W. 689, 695, 63 Wis. 596. 


A statement of a claim against the de- 
cedent’s estate, which prima facie shows an 
indebtedness of the estate to claimant and 
sets out the demand with sufficient clearness 
to bar another suit therefor, is a “succinct 
and definite statement,” within the meaning 
of Burns’ Rev. St. 1894, § 2465 (Horner's 
Rev. St. 1897, § 2310), requiring the filing of 
such statements of a claim against the de- 
cedent’s estate. Woods v. Matlock, 48 N. E. 
384, 385, 19 Ind. App. 364; Hyatt v. Bon- 
ham, 49 N. E. 361, 362, 19 Ind. App. 256. 


“Succinct” means brief; precise; exact- 
ly. It is derived from the two Latin words, 
“sub,” under, below, and “cingere,” to girdle, 
and literally means “girdled below,” or from 
below; hence compressed into narrow shape. 
A copy of an obligation by decedent to pay 
a sum of money constitutes, therefore, a suc- 
cinct statement against his estate. Wolfe 
v. Wilsey, 28 N. E. 1004, 1007, 2 Ind. App. 
549 (citing Webst. Dict.). 


SUCH. 


See All Such.” 
Any such, see “Any.” 


“Such” is defined by Webster as “hav- 
ing the particular quality or character spec- 
ified; certain; representing the object as al- 
ready particularized in terms which are not 
mentioned.” State v. Estep, 71 Pac. 857, 859, 
66 Kan. 416. ' 


A testatrix devised property to her 
daughter for life, and on her death to “the 
lawful issue of her daughter and the heirs 
and assigns of such issue.” Held, that the 
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use of the word “such” was not sufficient to 
show that by “issue” the testatrix meant 
children. The meuning was the same as 
though the limitation over had been to the 
issue and their heirs and assigns. Carrol v. 
Burns, 108 Pa. 386, 393. 


The expression “such trustee,” as used 
in the bond of an assignee for the benefit of 
creditors, which recites that by a certain 
deed of assignment he was appointed trus- 
tee for the purposes therein expressed, and 
which is conditioned for the faithful per- 
formance by him of all his duties as such 
trustee according to law, refers to the trus- 
tee as assignee, and not as a trustee ap- 
pointed by the court or chosen by the cred- 
itors, and therefore the sureties are bound 
for the faithful performance of his duties as 
assignee under the deed of assignment. 
Walsh v. Miller, 38 N. E. 381, 385, 51 Ohio 
St. 462. 7 


The term “such final judgment,” as used 
in Act Cong. March 3, 1887, § 10, providing 
for interest from the date of such final judg- 
ment or decree in actions against the United 
States, relates to the judgments or decrees 
of the District or Circuit Courts, concerning 
which the district attorney is intrusted with 
specified duties in other portions of the sec- 
tion, and not the judgment or decree of the 
Court of Claims, with which he has no con- 
cern whatever, and which has no general 
jurisdiction in equity or admiralty. United 
States v. Barber (U. S.) 74 Fed. 483, 488, 20 
C. C. A. 616. 


The word “such,” in a penal statute, re- 
peated three times in connection with, and 
always referring, to fornication with result- 
ing issue, as first mentioned in the section, 
held to show that the Legislature intended 
to create no crime but that for which a pos- 
itive punishment was prescribed, and to ex- 
tend it to no other fornication than such as 
is followed by issue. Smith v. Minor, 1 N. 
J. Law (Coxe) 16, 22. 


The words “such business,” in Acts 
1893, No. 119, defining what shall constitute 
fraternal beneficiary societies, etc., and pro- 
viding, in section 3, that all such associa- 
tions coming within the description as set 
forth in section 1 of this act, organized un- 
der the laws of this or any other state 
* „ and now doing business in this 
state, shall be considered duly organized, 
and may continue such business,” mean such 
business as was authorized under the act un- 
der which the association was incorporated, 
and not such business as the association had 
theretofore been doing. Walker v. Giddings, 
103 Mich. 344, 61 N. W. 512, 514. 


Under the act constituting district courts 
in certain cities in the state, section 14, pro- 
viding “that the territorial jurisdiction of 
every judge of any district court under this 
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act shall be coextensive with the limits of: against the estate, and not a refusal to 
the city for which he is appointed and com- fer. 


missioned,” and that “his writs, precepts, 
and process shall run in and through such 
county, and he may, in causes pending before 
him, award writs of subpana for witnesses 
in the other counties of the state,” the words 
“such county” had no proper relation to the 
limits of the city in the preceding clause of 
the section, and the relative word “such” 
binds this latter clause to the city limita- 
tion. Wellman v. Bergmann, 44 N. J. Law 
(15 Vroom) 613, 615. 


“Such county clerk,” as used in a certifi- 
cate that the deputy county clerk, etc., ap- 
peared before the acknowledging officer and 
acknowledged the execution of the deed by 
him as such county clerk, means as such 
deputy county clerk; no other county clerk 
being referred to in the certificate. Ward v. 
Walters, 22 N. W. 844, 846, 63 Wis. 39. 


As used in Rey. Postal Laws, § 229, pro- 
viding that any person employed in the post- 
al service of the United States, who shall 
secrete, embezzle, or destroy any letter in- 
trusted to him, etc., and that any such per- 
son” who shall steal any of the things out of 
any letter which shall have come into his 
possession, etc., refers only to an employé 
in the postal service, and does not refer com- 
prehensively to any employé who has em- 
bezzled a letter intrusted to him in the course 
of his official duty. It does not refer to the 
person who has secreted, embezzled, or de- 
stroyed the letter, but merely to the person 
employed in the postal service; and the per- 
son who embezzles and the person who steals 
must in either case be an employé in the 
postal service. United States v. Taylor (U. 
S.) 28 Fed. Cas. 19, 20. 


As used in a deed of land to a corpora- 
tion to build a schoolhouse thereon within 
two years, the land and buildings never to 
be devoted to any other use than a location 
for a schoolhouse, teacher’s house, and the 
necessary buildings and other purposes of an 
academic or public school, the land to revert 
when it ceased for the space of two years 
together to be used for “such purposes,” 
does not mean a school in operation; no oth- 
er use being made of the property, and there 
being no abandonment. Gage v. School Dist. 
No. 7, 9 Atl. 387, 388, 64 N. H. 232. 


The words such refusal,” as used in the 
short statute of limitations (2 Edmonds, St. 
p. 91, § 38), barring a claim against the es- 
tate of any deceased person, if rejected by 
the administrator or executor and a suit has 
not been brought therein within six months 
after the rejection, and providing that any 
executor or administrator may, on the trial 
of any action founded upon such demand, 
give in evidence in bar thereto the facts of 
such refusal and neglect to commence suit, 
means a refusal to allow or pay the claim 
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re- 
Fishkill Nat. Bank v. Speight, 47 N. Y. 
668. 


The introductory clause of a will recit- 
ing, As for such worldly estate wherewith it 
hath pleased God to bless me, I give,“ etc., 
does not of itself import an intent of the tes- 
tator to dispose of all his estate and not to 
die intestate, but were introduced to make a 
distinction between his temporal and his 
eternal concerns. These words alone, uncon- 
nected with any subsequent matter, do not 
pass a fee. Terrel v. Sayre, 3 N. J. Law (2 
Penning.) 588, 601. 


The introduction to a will stating that, 
“as touching such worldly estate wherewith 
it hath pleased God to bless me with, I give, 
demise, and dispose of the same” in the fol- 
lowing manner and form, was construed to 
show the intention of the testator to dispose 
of his entire property and estate. Wardell 
v. Allaira, 20 N. J. Law (Spencer) 6, 8. 


The words “such injury alone,” in a 
clause of an accident policy, where the com- 
pany agrees to make a certain payment if 
the death of the insured “shall result from 
such injuries alone, within ninety days from 
the date of the accident,” referred to the 
kind of injury which furnished the basis of 
indemnity, in case of partial or permanent 
disability—injury through external, violent, 
or accidental means. Moore v. Wildey Cas- 
ualty Co., 57 N. E. 673, 674, 176 Mass. 418. 


The words “such as” are employed to 
give some example of a rule. and are never 
exclusive of other cases which that rule is 
made to embrace. Civ. Code La. 1900, art. 
3556, subd. 29. 


As ta” or “the.” 

Under a statutory provision that a per- 
son convicted of certain crime shall be pun- 
ished by solitary confinement for “such” 
term, not exceeding two years, it is held 
that though there is nothing to which the 
term “such” can apply, it is, as so used, 
equivalent to “a” term, or “the” term. 
Evans v. Commonwealth; 44 Mass. (3 Metc.) 
453. 


The words in such manner,” as found 
in Const. art. 2, § 28, requiring that taxes 
shall be equal and uniform throughout the 
state, but the Legislature shall have the 
power to tax merchants, peddlers, and privi- 
Jeges in such manner as they may from time 
to time direct,” have no other significance 
than to express with distinctiveness and em- 
phasis that the power of the Legislature to 
tax merchants, peddlers, and privileges was 
to be unlimited and unrestricted, and might 
be exercised in any manner and mode in 
their discretion. Western Union Tel. Co. v. 
Harris (Tenn.) 52 S. W. 748, 752 (citing Jen- 
kins v. Ewin, 55 Tenn. [8 Heisk.] 456, 478). 


SUCH 


As referring to last antecedent. 


“Such,” as used in statutes, is a de- 
scriptive and relative word, and refers to the 
last antecedent, unless the meaning of the 
sentence would thereby be impaired. Sum- 
merman v. Knowles, 33 N. J. Law (4 Vroom) 
202. 


St. 8 & 9 Wm. III, e. 11, $ 2; provided 
that “inasmuch as, for want of a sufficient 
provision of law for the payment of costs of 
suit, adverse evil-disposed persons are en- 
couraged to bring frivolous actions, be it en- 
acted that if any person shall commence to 
prosecute in any court of record any action,” 
etc., “wherein upon any demurrer, either by 
plaintiff or defendant, judgment shall be giv- 
én by the court against such plaintiff, or if 
at any time after judgment given for defend- 
ant in any such action,” etc., “the plaintiff 
shall sue out any writ of error to annul such 
judgment, and the judgment shall be after- 
wards affirmed, and defendants shall have 
judgment for costs,” etc. Held, that “such 
action, complaint, or suit,” as used in the 
statute, meant any action, complaint, or suit 
in any court of record, and did not refer 
merely to the sentence preceding it, so as to 
confine the remedy to those actions in courts 
of record in which judgment 1s given against 
a plaintiff upon demurrer. Ricketts v. Lew- 
is, 1 Barn. & Aid. 197, 20 L. R. 376, 377. 


Act April 15, 1817, provides that it shall 
be lawful for the court of chancery, in the 
settlement of the accounts of guardians, ex- 
ecutors, or administrators, to make a reason- 
able allowance to them for their services 
over and above their expenses, and that 
when the right of such allowance shall have 
been settled by the chancellor it shall be con- 
formed to in all cases of the settlement of 
such accounts. “Such allowance,” as there 
used, plainly comprehends the reasonable al- 
lowance and every allowance mentioned in 
the first clause. McWhorter v. Benson (N. 
Y.) 1 Hopk. Ch. 28, 37. 


A statute provided that in two events 
widows might make an election to take dow- 
er in a manner different from the usual 
mode. This election was given by two dif- 
ferent sections, and a subsequent section, 
immediately following them, provided that 
“such election” shall be made in a specified 
manner and within a prescribed time. There 
was nothing in the import of these words 
which would limit their reference to the elec- 
tion given by the last section. There is no 
reason why they should thus be limited in 
their application. The necessity for pre- 
scribing and limiting a time within which 
the election should be made was as urgent in 
the one case as in the other. The inconven- 
ience resulting from an indefinite time in 
which an election as to the kind of dower to 
be taken was to be made was as great in 
the one case as in the other. The court held 
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that there was no propriety in narrowing 
their influence to only one section, and that 
the words applied to the election authorized 
by both or either section. Kemp v. Holland, 
10 Mo. 255, 258. 


The word “such,” in Rev. St. § 1697, 
providing that within 10 days after the exe- 
cution of the assignment the assignor shall 
make and file in the office of the clerk a cor- 
rect inventory of his assets and a list of his 
creditors, etc.. which inventory and list shall 
be verified by his oath, and have affixed a 
certificate of the assignee that the same is 
correct according to his best knowledge and 
belief, and a failure to make and file such 
inventory and list shall render such assign- 
ment void, is to be construed according to the 
most natural and reasonable, as well as the 
most grammatical, sense in reference to its 
antecedent, as referring only to a correct in- 
ventory of assets and list of creditors, with- 
out any reference whatever to the oath of 
the assignor or the certificate of the assignee. 
Steinlein v. Halstead, 8 N. W. 881, 52 Wis. 
289. 


The words “said” and “such,” when used 
by way of reference to any person or thing, 
shall apply to the person or thing last men- 
tioned. Pub. St. N. H. 1901, p. 63, c. 2, § 14; 
V. 8. 1894, 15. 


As of like kind. 


A question, to a witness who had testi- 
fied to the making and negotiation of a cer- 
tain note, as to whether he knew of the 
same maker giving the defendant any other 
“such” note than the one he had mentioned, 
did not limit the inquiry to a note of the 
particular tenor or purport, but to the fact 
of giving any note of a like kind. Oommon- 
wealth v. Miller, 57 Mass. (3 Cush.) 243, 254. 


“Such,” as used in section 154 of the 
county government act, providing that the 
tax collector must perform such duties, 
means duties of that kind, and of like kind, 
though not necessarily identical. Ventura 
County v. Clay, 44 Pac. 488, 491, 112 Cal. 65. 


“Such,” as used in a statute, the first 
section of which refers in direct terms to 
actions thereafter to be commenced and pro- 
vides the time to answer, the second section 
providing for the manner of sale upon judg- 
ments in such actions, must be taken, in its 
ordinary acceptation, to mean of that kind, 
of the like kind, and to refer to the class of 
actions specified in the first section. Ogden 
v. Glidden, 9 Wis. 46, 52. 


As used in a will devising an estate to 
a daughter, remainder to the heirs of her 
body lawfully begotten, and, on the failure 
of such issue at the death of the daughter, 
the property to go to another, “such” is 
equivalent to “of that kind.” Travers v. 
Wallace, 49 Atl. 415, 417, 93 Md. 507. 


SUCH 
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Wag. St. p. 925, § 6, concerning man- the justices of the several circuit courts shall 


damus, declares that in case a verdict shall 


be found for the person suing such writ, or 
judgment given for him on demurrer, or by 


have the same power in allowing or direct- 
ing writs of error in such cases as the jus- 
tices of the Supreme Court“ have, refers to 


nil dicit, or for want of a replication or other | all the cases mentioned in the former part 
pleading, he shall recover his damages and of the section, and extends the authority of 


costs in such manner as he might have done 
in a civil action for a false return, and the 


circuit justices to issue writs of error in 
cases of misdemeanors and crimes not cap- 


same may be levied by execution, as in other ital, as well as in capital cases. Willams v. 


cases. 
ner.“ etc., mean nothing more nor less than 
under the like conditions and limitatlons as 
would apply to a civil action for a false re- 


turn on the alternative writ, if there was no 


statute in the case. State ex rel, Alexander 
v. Ryan, 2 Mo. App. 303, 310. 


As word of reference. 


Acts 1883, c. 230, entitled “An act to 
punish parties who may engage in keeping 


or conducting of halls or houses for conduct | 


of games of keno, faro, three-card monte and 
mustang,” by section 1 provides that any 
person who should keep a room, hall, or 
house for the purpose of encouraging or pro- 
moting, aiding, or assisting in the playing of 
any game of keno, faro, three-card monte, 
mustang, red and black, high ball, roulette, 
twenty-one, or hazard, or who should keep 
or exhibit such gaming table or operate the 
same, should be punished, etc., “such” is de- 
fined by Webster as used to represent the 
object indefinitely, or particularized one way 
or another, or one and another not there 
mentioned. The reference is had to a house, 
room, or hall in which the games were play- 
ed or to be played. “Such gaming table” 
is a table of that particular character speci- 
fied; a table representing the object as par- 
ticularized in terms which are not mention- 
ed. The words “such gaming table” repre- 
sent something of a particular character that 
has been specified or described before its use 
in another clause of the sentence or para- 
graph, and are used as an expression of refer- 
ence to an object or thing clearly described, 
with the purpose that the reader shall re- 
turn to that description to ascertain the ob- 
ject referred to or represented. Garvin v. 
State, 81 Tenn. (13 Lea) 162, 171. 


In an agreement stipulating that a rail- 
road company should lay down on certain 
streets a single track only, without sidings 
for standing or passing trains, and should at 
no time lay down or construct any such 
switches or turn outs on the streets men- 
tioned, “such” relates to the antecedent, “‘sid- 
ings.” City of Philadelphia v. River Front 
R. Co., 19 Atl. 356, 357, 133 Pa. 134. 


“Such cases,” as used in Laws 1861, e. 
1104, providing that “hereafter writs of er- 
ror in capital cases in the circuit courts of 
this state shall be allowed also in the manner 
and on the terms provided now by law for 
writs of error in cases of misdemeanors and 
crimes not capital: provided, however, that 


Held, that the words in such man- State, 20 Fla. 391, 396. 


In construing Mansf. Dig. § 1643, relat- 
ing to embezzlement by public officers hav- 
ing the custody of public funds, and declar- 
ing that every such ofticer who shall fail or 
omit to pay the amount found due by him 
upon settlement shall be deemed guilty of a 
felony, the court said: “The clause of the 
statute relative to the settlement and failure 
to pay the amount found due must be read 
as coupled with each of those that precede 
it; otherwise, it is left without force in the 
statute. The phrase “every such officer’ in 
this clause must refer, then, to one of the 
officers before named, who has converted the 
public funds to his own use, used them for 
his private purposes, permitted others to so 
use them, or misapplied them in some other 
manner. It would certainly be competent for 
the Legislature to make it embezzlement for 
any officer to use public funds in his private 
business, or to misappropriate them in any 
way, whether he should afterwards settle his 
accounts or not; but the purpose of this sec- 
tion seems to have been to protect the reve- 
nue, rather than to punish the offender, and 
to give the delinquent the opportunity to es- 
cape the severe penalty by reimbursing the 
public, in compliance with the order of court 
that settles his account, before prosecution 
is begun against him. State v. Govan, 48 
Ark. 81, 2 S. W. 347, 349. 


Power of selection implied. 


In a settlement in contemplation of mar- 
riage, by which the estates were given to 
trustees for the use of “such of the children, 
child, and issue” of the settlor by his in- 
tended wife, and in such shares as he and 
his wife, or the survivor of them, should ap- 
point, the word “such” imported an inten- 
tion on the part of the settlor to give the 
power of selection, and the argument did not 
require that each child should receive some 
share. Willmett v. Alchin, 2 Barn. & Ald. 
122, 125. 


The words “such of,” in a power to ap- 
point among such of the children of certain 
persons and in such proportions as they may 
appoint, may be construed to authorize M. 
to exclude certain children of the designated 
persons. Ingraham v. Meade (U. S.) 13 Fed. 
Cas. 50, 51. 


Where a bequest was that the trustees 
should pay the income arising from a certain 
fund to a certain person for life at such time 


, SUCH 


as they saw fit, the time of payment is whol- 
ly in the discretion of the trustees. Bart- 
lett v. Slater, 53 Conn. 102, 22 Atl. 678, 679, 
55 Am. Rep. 73. 


The use of the phrase “in such manner 
as she shall dppoint,” in a will devising 
property to testator’s wife for life, and di- 
recting her at her decease to give and be- 
queath the same to her children in such 
manner as she shall appoint, does not au- 
thorize the wife to exclude any of the chil- 
dren; but she has merely the power to give 
the property to them in such shares as she 
may think fit and as might best suit their 
respective circumstances. Walsh v. Wallin- 
ger, 2 Russ. & M. 78, 80. 


As said. 


Testator’s will directed that on the death 
of his wife, who was given a life estate, the 
homestead should be used by his daughters, 
C., E., and H., as a home for all or either 
of them as might be married; but, when the 
homestead should be no longer occupied by 
either or any of them, he gave and devised 
the same to “such child or children at that 
time living, and their heirs and assigns, for- 
ever, and the representative of any deceased, 
to have the share of his or her parent.” 
Held, that the word “such” was not used in 
the sense of “said” or “before mentioned,” 
but with reference to the subsequent quali- 
fication of survivorship, and that the prop- 
erty was given to those of his children who 
should be alive at the termination of the en- 
joyment by the three children mentioned, 
and the issue of those who should be dead. 
Endicott v. Endicott, 8 Atl. 157, 160, 41 N. J. 
Eq. (14 Stew.) 93. 


As same as previously mentioned. 


The word “such” is often used to mean 
the same as “previously mentioned or speci- 
fied, not other or different.“ Evans v. State, 
50 N. E. 820, 150 Ind. 651; State v. Second 
Judicial District Court, 68 Pac. 570, 574, 26 
Mont. 396. 


“Such,” as used in the proviso of a stat- 
ute relating to mechanics’ liens, that, if such 
journeyman, day laborer, or other person 
have no written contract, it shall be sufficient 
for him to file an itemized account of his 
claim, supported by affidavit, qualifies Jour- 
neyman, day laborer, or other person,” and 
clearly indicates that every journeyman, day 
laborer, or otber person is not included. The 
word refers to what has been specified, and 
means “the same as has been mentioned.” 
Warner Elevator Mfg. Co. v. Houston (Tex.) 
28 S. W. 405, 408. 


„Such,“ as used in Rev. Laws, § 2324, ex- 
empting generally the products of the real 
estate of a married woman from attachment 
or levy of execution, and providing that such 
products may be attached or levied upon for 
labor or materials furnished upon or for the 
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cultivation or improvement of such real es- 
tate, should be construed in the sense of 
same. Ackley v. Fish, 55 Vt. 18, 19. 


The words “such suit,” as used in Const. 
art. 8, § 13, declaring that in suits at common 
law, where the value in controversy exceeds 
$20, the right of trial by jury, if required 
by either party, shall be preserved, and in 
such suit before a justice a jury may consist 
of six persons, necessarily referred to and 
embraced the class of suits mentioned in the 
preceding part of the sentence; that is, suits 
at common law where the amount in contro- 
versy was over $20. It does not, however, 
embrace all such suits at common law, be- 
cause by section 28 of the same article of 
the Oonstitution the jurisdiction of a justice 
is limited to not exceeding $300; but it does 
embrace all such suits where the value in 
controversy is over $20 and not exceeding 
$300. Barlow v. Daniels, 25 W. Va. 512, 519. 


As of such description. 


“Such as,” as used in St. 5 & 6 Hen. IV, 
c. 50, § 27, providing that the highway rate 
shall be upon property ratable to the relief 
of the poor, provided that the same rate 
shall also extend to “such woods, mines. and 
quarries of stone or other hereditaments as 
have heretofore been usually rated to the 
highways,” means of such description as. 
Reg. v. Saunders, 4 El. & Bl. 564, 509. 


SUCTION. 


“Suction” is the name given to the force 
exerted by one vessel on another, due to the 
creation of currents by the moving of the 
vessels, and the effect of which is apparently 
greatest when a larger and faster vessel is 
passing another moving in the same direc- 
tion In shallow water and a narrow channel. 
The effect of the force is to produce a cur- 
rent which will draw the vessels together. 
It seems established that this power or in- 
fluence is much greater or more dangerous 
when one vessel is passing another going in 
the same direction than when they are going 
in opposite directions. In The City of Cleve- 
land (U. S.) 56 Fed. 729, the court says: 
“The suction of two vessels passing each 
other in different directions is not very pow- 
erful. It is too short to have any particular 
effect upon the action of the two vessels, un- 
less one is much larger than the other; 
whereas, if they are going in the same direc- 
tion, and passing near each other, it has a 
more powerful effect to deflect the weaker 
vessel from her course.” It is a recognized 
cause of collisions. The Aureole (U. S.) 118 
Fed. 224, 228, 51 C. C. A. 181. 


SUDDEN AF FRA. 


The words “in sudden affray,” as used 
in Ky. St. § 1242, providing for the punish- 
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ment of any person who shall “in a sudden 
affray or in sudden heat and passion” shoot 
another, etc., are not synonymous with the 
words “in sudden heat and passion.” Violett 
v. Commonwealth (Ky.) 72 8. W. L 


SUDDEN HEAT AND PASSION. 


SUE 


SUDDENLY ASSAULTED. 


One who is bitten while separating two 
dogs that are fighting cannot be said to have 
been “suddenly assaulted,” within Pub. St. 
c. 93, § 6, authorizing any person to kill any 
dog that may suddenly assault him or any 
person of his family.” Spaight v. McGov- 
ern, 19 Atl. 246, 247, 16 R. L 658, 7 L. A. A. 


The phrase “in sudden heat and pas- ggg, 


sion,” as used in the statute punishing the 


offense of murdering a slave, is a technical 


| SUE. 


phrase of the common law to describe the 
offense of manslaughter. The homicide is 
only extenuated to the offense of killing in 
sudden heat and passion when there is an 
adequate provocation. Without this, the pas- 
sion and heat of blood are not supposed to 
exist. State v. Cheatwood (8. C.) 2 Hill, 459, 
462. 


SUDDEN INJURY. 


The phrase “sudden injury” expresses a 
physical, not a mental, condition, and hence, 
as used in an instruction that heat of pas- 
sion, as used in defining manslaughter to 
mean a condition of quick anger or sudden 
injury engendered by some real or supposed 
injury, is misleading and confusing. State 
v. Sloan, 56 Pac. 364, 368, 22 Mont. 293. 


SUDDEN PASSION. 


The term “sudden passion,” in a charge 
defining manslaughter, as voluntary homicide 
committed “under the immediate influence of 
sudden passion” arising from an adequate 
cause, means that the provocation must arise 
at the time of the killing and that the pas- 
sion is not the result of former provocation, 
and the act must be directly caused by the 
passion arising out of the provocation, if 
any, at the time of the killing. It is not 
enough that the mind is merely agitated by 
passion arising from other provocation or a 
provocation given by some person other than 
the party killed. Stell v. State (Tex.) 58 S. 
W. 75, 76; Farrar v. State, 15 S. W. 719, 720, 
29 Tex. App. 250; Lowe v. State, 70 S. W. 
206, 207, 44 Tex. Cr. R. 224. 


SUDDENLY. 


“Suddenly,” as used in a statement of a 
collision in the official log of a vessel, recit- 
ing that the weather was “thick with rain, 
clearing at intervals. Steamer proceeding 
with careful attention to the state of the 
weather. Suddenly a ship was sighted near- 
ly ahead’—shows that the appearance was 
unexpectedly near and that it came upon the 
steamer suddenly. It necessarily suggests 
that the steamer found itself in close quar- 
ters with the other ship, and is not such an 
expression as would be likely to be used if 
she were a mile or half a mile away. Bunge 
v. The Utopia (U. 8.) 1 Fed. 892, 909. 


To “sue,” according to Webster, is “to 
seek justice or right by legal process.” This 
definition is broad enough to include final 
process, and that the Legislature used the 
word “sued” in its broadest sense in the mar- 
ried persons’ property act of June 3, 1887 (P. 
L. 332), providing that a married woman 
shall be capable of being sued for her torts 
in all respects as if she were a feme sole, is 
manifest from the expression “in all respects 
as if she were a feme sole,” with which it 
is connected, and a writ of ca. sa. will lie 
against a married woman to enforce the pay- 
ment of a judgment obtained for slanderous 
words uttered by her. Kuklence v. Vocht, 4 
Pa. Co. Ct. R. 370, 372. 


Act July 13, 1866 (14 Stat. 145), provides 
that all fines, penalties, and forfeitures shall 
and may be sued for and recovered, where 
not otherwise provided, in the name of the 
United States, in any proper form of action, 
or by any appropriate form of proceedings. 
Held, that the words “sued for and recov- 
ered” meant the same as “prosecuted for and 
recovered,” and, taken in connection with the 
expression “any proper form of action, or 
by any appropriate proceeding,” cannot be 
held to exclude a suit or prosecution by in- 
dictment. United States v. Moore (U. 8.) 11 
Fed. 248, 251. 


The statutory provision that a married 
woman shall be capable of “being sued” 
for her torts in all respects as if she were 
a feme sole only means that a married 
woman may be sued upon her torts without 
joining her husband, and that any judgment 
recovered against her shall be collected from 
her separate property. It was not intended 
by such provision to uproot the principle 
which protects a married woman from ar- 
rest or imprisonment for any tort committed 
during coverture. Vocht v. Kuklence, 18 Atl. 
199, 202, 119 Pa. 365. 


The word “sue,” as used in practice act 
(Laws 1874, p. 775), declaring that it shall 
not be lawful for any plafntiff to sue any 
defendant out of the county where the lat- 
ter resides or may be found, except in local 
actions, and except that in every species of 
personal actions at law, where there is more 
than one defendant, plaintiff’ may commence 
his action where either of them resides, and 


SUE 


may have his writ issued directed to any 
county where the other defendant may be 
found, does not include a scire facias to re- 
vive a judgment. Challenor v. Niles, 78 UL 
78, 79. 


Act Cong. June 4, 1864 (13 Stat. 12), pro- 
viding that national banks shall have power 
to “sue or be sued, complain and defend, 
in any court of law or equity as fully as 
natural persons,” merely places these cor- 
porations on an equal footing with natural 
persons, and confers on them the right to 
sue and be sued in a federa] court only to 
the same extent as natural persons, and un- 
der like circumstances and conditions. St. 
Louis Nat. Bank v. Allen (U. S.) 5 Fed. 
551. 


A covenant never to sue the obligor, 
where there is but one in the bond, will be 
construed into a release by the court, to 
avoid circuity of actions, and because such 
construction can affect nobody else. But 
where there are several obligors, if a cove- 
nant with one of them not to sue him were 
construed into a release, it would enable 
the other obligors, who are no parties to the 
covenant and who are strangers to the con- 
sideration, to take advantage of it, and there- 
fore it will never be construed to include a 
release. Crane v. Alling, 15 N. J. Law @ J. 
S. Green) 423, 427. 


The word “sue,” as used in 2 Rev. St. 
(2d Ed.) p. 274, § 5, enacting that the as- 
signee of any bond, note, or chose in action 
which has been assigned may sue and re- 
cover in his own name, authorizes the as- 
signee to have a scire facias, since a scire 
facias is a suit or action. Murphy v. Coch- 
ran (N. Y.) 1 Hill, 839, 842. 


SUE, LABOR, AND TRAVEL. 


“Sue, labor, and travel,” as used in a 
policy of marine insurance, providing tha: 
in case of any loss or misfortune it should 
be lawful and necessary for the insured to 
“sue. labor, and travel“ in and about the 
defense, safeguard, and recovery of the ves- 
sel or any part thereof, without prejudice 
to the insurance made by the policy, and 
that- the company would contribute to the 
charges thereof according to the rate and 
quantity of the sum insured by the policy, 
does not refer to expenditures made to re- 
pair damages caused by the risk insured 
against. The agreement to sue, labor, and 
travel bas reference to charges not covered 
by the insurance, and does not embrace 
losses caused by damage to the property in- 
sured. Its object was to secure diligence 
in its preservation and protection, and there- 
by prevent a loss or reduce its amount, and 
to provide compensation for the labor done 
and expense incurred in accomplishing that 
end. Alexandre v. Sun Mut. Ins. Co., 51 
N. T. 253, 257. 
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SUE OUT. 


To “sue out” often means to petition for 
and take out, or to apply for and obtain, 
as to sue out a writ in chancery, or to sue 
out a pardon for a criminal. The expression 
is doubtless used in that sense when applied 
to the commencement of a suit in those ju- 
risdictions where the first step is the issuing 
of a writ, followed by filing a petition, dec- 
laration, or bill. South Missouri Lumber 
Co. v. Wright, 114 Mo. 326, 333, 21 8. W. 
811. 


By the procurement of a blank form of 
process from the clerk or an attorney, suita- 
bly filled out and intended to be served, the 
writ or action may well be called “com- 
menced” or “sued out.” It is the intention 
and act combined which in fact constitute 
the institution of the suit. Cross v. Barber, 
15 Atl. 69, 70, 16 R. I. 266. 


A writ is not considered as legally “sued 
out” until it is delivered to the sheriff, 
with authority to him to serve it on the 
defendant. Maddox v. Humphries, 30 Tex. 
494, 496. 


Since a writ of execution in its essence 
is simply a precept addressed by the court 
to the sheriff, and must not only emanate 
from the court, but emanate to the officer 
commanded, it cannot be said to have been 
“sued out” until it bas been either actually 
or constructively delivered to the sheriff. 
This might doubtless be done either by the 
mail or by a messenger sent with a definite 
intention of a delivery to the sheriff for 
the purpose of having it served, or by any 
other reasonable agency. But where the 
clerk simply delivered the execution to the 
plaintiff or his attorney, and it was re- 
turned to the clerk without delivery to the 
sheriff, either actual or constructive, it was 
not sued out, within the meaning of section 
101 of the statute of March 8, 1831, so as 
to prevent the judgment becoming dormant. 
Kelley v. Vincent, 8 Ohio St. 415, 420. 


“Suing out process” in equity is the 
same in meaning as suing out process at 
law. It means that upon the filing of a 
bill a subpoena is filled out by the clerk 
and delivered for service. In order that the 
writ may be deemed to be sued out, it must 
have left the possession of the officer who 
issued it, and must either have reached the 
possession of the officer who is to serve it, 
or some one who has the remedial of trans- 
mission to such officer. United States v. 
American Lumber Co. (U. 8.) 8 Fed. 827, 
830, 29 O. C. A. 431. 


SUERTES. 


“Suertes” is a term used in the Spanisb 
law to designate lots within the limits of 
cities, pueblos, or towns used for the pur 


SUFFER 


pose of cultivation or planting as gardens, 
vineyards, orchards, etc. It is distinguished 
from “solares,” which are smaller lots on 
which houses, etc., are built, and from “eji- 
dos,” which are in the nature of commons. 
Hart v. Burnett, 15 Cal. 530, 554. 


SUFFER. 


“Suffer,” as used in Rev. St. § 2227, pro- 
viding that no woman endowed of lands, ten- 
ements, or hereditaments shall commit or 
suffer waste on the same, etc., does not 
render the dowress liable for acts amount- 
ing to waste committed without her permis- 
sion by third persons. Willey v. Laraway, 
25 Atl. 436, 437, 64 Vt. 559. 


Where a lessee covenants not to make 
or suffer any arrest, or any unlawful, im- 
proper, or offensive use of the premises, 
etc., the words “make or suffer’ should be 
interpreted as a stipulation that there shall 
be no unlawful use by the original lessee, or 
by any person who is occupying under him; 
an unlawful use by a person occupying un- 
der him coming within the meaning of the 
word “suffer.” Miller v. Prescott, 39 N. E. 
409, 410, 163 Mass. 12, 47 Am. St. Rep. 484. 


A debtor who remains passive and su- 
pine, and permits his property to be taken 
by one creditor at the expense of the others, 
has “suffered and permitted” a preference to 
be obtained, within Bankr. Act July 1, 1898, 
c. 541, § 8, subd. 3, 30 Stat. 546 [U. S. Comp. 
St. 1901, p. 3422] providing that an act of 
bankruptcy by a person shall consist of his 
having suffered or permitted, while insol- 
vent, any creditor to obtain a preference 
through legal proceedings, etc. In re Rome 
Planing Mill (U. S.) 96 Fed. 812, 815. 


The “suffering” of a judgment, within 
the meaning of the bankruptcy act, does not 
imply anything more than mere passive un- 
resistance of an insolvent debtor to regular 
judicial proceedings against him. In re Gal- 
lagher (U. S.) 6 Am. Bankr. R 255, 256. 


Where, within four months before the 
filing of a petition in involuntary bankruptcy, 
a judgment was entered against the alleged 
bankrupt, without his knowledge or consent, 
upon a warrant of attorney to confess judg- 
ment given by him in 1885, the judgment 
entered and the levy of an execution thereon 
constitute a preference suffered or permitted 
by the debtor, within the meaning of Bankr. 
Act July 1, 1898, c. 541, § 3, cl. 8, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3422], and his 
failure to vacate and discharge his prefer- 
ence so obtained Is an act of bankruptcy. 
Wilson v. Nelson, 7 Am. Bankr. R. 142, 145, 
183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147. 


Under Bankr. Act July 1, 1898, e. 541, 
§ 8, 30 Stat. 546 [U. 8. Comp. St. 1901, p. 
3422] an insolvent debtor commits an act 
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of bankruptcy “by suffering or permitting” 
a creditor to obtain a preference to legal 
proceedings, if he fails to discharge an at- 
tachment levied by such creditor on his 
stock of goods and allows a sale to be made 
thereunder. In re Reichman (U. S.) 91 Fed. 
624, 1 Am. Bankr. R. 17. 


Where a debtor, many years before the 
enactment of the bankruptcy law, gave a 
promissory note with warrant of attorney, 
based on a good consideration, on which the 
creditor entered judgment after the passage 
of the law, the debtor not procuring such 
action to be taken nor being able to prevent 
it, it cannot be said that he has “suffered 
or permitted” the creditor to obtain a pref- 
erence through legal proceedings. within the 
meaning of Bankr. Act July 1, 1898, c. 541, $ 
3, cl. 3, 30 Stat. 546 [U. S. Comp. St. 1901, 
p. 8422]; and hence the transaction does 
not constitute an act of bankruptcy on the 
part of the debtor. In re Nelson (U. S.) 98 
Fed. 76, 1 Am. Bankr. R 63 (following New 
York City Tenth Nat. Bank v. Warren, 96 
U. 8. 539, 24 L. Ed. 640). f 


Where the members of an insolvent firm 
appeared in a sult against them for the ap- 
pointment of a receiver, and named persons 
for such receiver, they must be held to have 
“suffered or permitted” any preference ob- 
tained by creditors through such suit. In re 
Kersten (U. 8.) 110 Fed. 929, 6 Am. Bankr. 
R. 516. , 


As allow, admit, or permit. 
See, also, “Permission—Permit,” 


One of the meanings of the word “suf- 
fer” is to allow, to admit, or to permit. 
Gregory v. Marks (U. S.) 10 Fed. Cas. 1194, 
1198; Adams v. Nichols (Vt.) 1 Aikens, 316, 
318; City of Ft. Wayne v. DeWitt, 47 Ind. 
391, 394; Dunseath v. Pittsburg, A. & M. 
Traction Co., 28 Atl. 1021, 1022 (citing Phila- 
delphia & R. R. Co. v. Long, 95 Pa. 257). 


“Suffer,” as used in a note, making such 
note due in case the maker permits or suf- 
fers any attachment to be issued against his 
property, is synonymous with “permit,” and 
is not used in the sense of “tolerate”; so 
that the provision does not mean that if 
the attachment shall issue with the maker's 
permission, or without it, but implies ac- 
quiescence in the issuance of the attach- 
ment, and the power to prohibit, prevent, or 
hinder it. Robertson v. Ongley Electric Co., 
81 N. T. Supp. 605, 607, 82 Hun, 585. 


“Suffer,” as used in Comp. St. p. 454, 
c. 55, providing that no swine shall be al- 
lowed to run at large on the highways 
or commons, and, If any person or persons 
shall “suffer his or their swine to run at 
large on the highways or commons,” it shall 
be the duty of the haywards to impound 
such swine, means to allow or permit 
Adams v. Nichols (Vt.) 1 Alkens, 316. 


SUFFER 


To “suffer” an act to be done by a per- 
son who can prevent it is to permit or con- 
sent to it; to approve of it, and not to hinder 
it. It implies a willingness of the mind. 
Such is not only the popular, but the proper, 
meaning of the word as used in the act 
relating to sheep; section 6 imposing a pen- 
alty upon persons who shall suffer their 
sheep to run at large. Sellick v. Sellick, 19 
Conn. 501, 505. 


In construing a statute providing that 
“the board of education of any school shall 
permit children of school age who reside 
farther than 1 miles from the school where 
they have legal residence to attend the 
nearest school,“ the court said: Webster 
defines ‘permit’ as to grant permission; to 
give leave; to grant express license or lib- 
erty to. As distinguished from ‘allow’ or 
‘suffer,’ ‘permit’ is more positive, denoting 
a decided assent, either directly or by im- 
plication; ‘allow’ is more negative, and de- 
notes only acquiescence or an abstinence 
from prevention; ‘suffer’ is used when our 
feelings are adverse, but we do not think 
best to resist. The instructor of a school 
may ‘suffer’ some things to pass unnoticed 
which he does not ‘allow,’ and ‘allow’ cer- 
tain practices for a time which he would by 
no means directly ‘permit.’” The ordinary 
meaning would be that the board of educa- 


tion is to do some affirmative act; to grant 


permission to children to attend the nearest 
school. 
Education, 3 Ohio S. & C. P. Dec. 70, 71. 


Knowledge and intention implied. 


The word “suffer” includes knowledge 
of what is to be done under the sufferance 
and permission, and intention that what is 
done is what is to be done. The word 
“suffer” is not as positive a word as the 
word “permit”; the latter denoting a de- 
cided assent. Wilson v. State, 46 N. E. 
1050, 1051, 19 Ind. App. 389. 


A debtor suffers or procures his prop- 
erty to be seized on execution when, know- 
ing himself to be insolvent, an admitted 
creditor, who has brought suit against him, 
and who he knows will, unless he applies for 
the benefits of- the bankrypt act, secure a 
preference over all other creditors, proceeds 
in the effort to get n judgment until one has 
been actually gotten by the perseverance of 
the creditor and the default of the debtor. 
Buchannan v. Smith, 83 U. S. (16 Wall.) 
277, 308, 21 L. Ed. 280. 


The word “suffer” is defined as to al- 
low, to admit, to permit. It implies a knowl- 
edge of the thing suffered or done: and 
a forfeiture for suffering a thing to be done 
cannot be sustained without proof of knowl- 
edge. Gregory v. United States (U. S.) 10 
Fed. Cas. 1195, 1197. 


It is no defense to an application for 
the revocation of a liquor tax certificate, be- 
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cause of a violation of Liquor Tax Law, § 
23 (Heydecker's Gen. Laws, p. 2378, c. 29), 
providing that no person as owner or agent 
Shall “suffer or permit” gambling in the 
place in which the traffic is carried on, that 
the violation was permitted by an agent, in 
the absence and without the knowledge and 
consent of the certificate holder. In re Cul- 
linan, 84 N. Y. Supp. 492, 88 App. Div. 6. 


“Suffer,” as used in an ordinance pro- 
viding that any owner of certain animals 
who shall suffer the same to run at large 
shall be subject to a certain penalty, etc., 
means knowingly permitting such animals 
to run at large, or being guilty of such neg- 
ligent conduct in enabling them to do so as 
is equivalent thereto. Town of Collinsville 
v. Scanland, 58 Ill. 221, 225. 


As paid. 


A guaranty that a person shall become 
liable for “damages suffered’? means dam- 
ages paid. Beekman v. Van Dolsen, 24 N. Y. 
Supp. 414, 418, 70 Hun, 288. 


Passivity implied. 


To “permit” is defined as not to hinder. 
Webster defines the word as more negative 
than allow“; that it imports only acquies- 
cence or an abstinence from prevention. He 
defines the word “suffer” as having an even 
stronger passive and negative sense than 
“permit,” and as implying sometimes mere 
indifference. It would seem, therefore, that 
to permit or suffer implies no affirmative 
act. It involves no intent. It is mere pas- 
sivity, indifference, abstaining from pre- 
ventive action. For an insolvent debtor to 
suffer an execution to issue on a judgment, 
and to permit his personal property to be 
levied on and sold thereunder, without tak- 
ing affirmative action to pay the judgments 
and to vacate and discharge the executions, 
is an act of bankruptcy, within Bankr. Act 
July 1, 1898, e. 541, § 3, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3422], providing that acts 
of bankruptcy shall consist of an insolvent 
debtor having suffered or permitted, while 
insolvent, any creditor to obtain a prefer- 
ence through legal proceedings, and not hav- 
ing vacated or discharged such preference. 
In re Thomas (U. 8.) 103 Fed. 272, 274. 


The word “suffered,” in the rule that the 
words “grant, bargain, and sell,” in a con- 
veyance of land in fee simple, is a covenant 
only against acts done or suffered from the 
grantor, necessarily implies that it is not 
confined to the voluntary acts of the gran- 
tor; and it has never been doubted that he 
is liable on a judgment obtained against him 
by adverse proceedings. It is apparent that 
the same principle extends to and includes a 
tax assessed on the land during his title, nor 
ought it to make any difference that such 
tax does not create personal liability. A 
tax on unceded lands would be such an in- 


SUFFER 


cumbrance. Shaffer v. Greer, 87 Pa. 370, 


875. 


Power to prevent implied. 


A deed of land, covenanting that the 
grantor had not done or suffered to be done 
anything whereby the premises were or 
might be in any manner incumbered or char- 
ged, means that the incumbrance was one 
within his power and duty to have avoided. 
“Suffered,” in that connection, implies re- 
sponsible control, and it cannot be held to 
apply to a thing not caused by the act of the 
party, nor within his power to prevent. An 
incumbrance on the property at the time the 
grantor acquired the title to it is not one 
suffered by him. Smith v. Eigerman, 31 N. 
E. 862, 5 Ind. App. 269, 51 Am. St. Rep. 281. 


‘“Procured or suffered,“ as used in a 
bankruptcy act avoiding a judgment procur- 
ed or suffered by the insolvent as a prefer- 
ence, cannot be construed to apply to a judg- 
ment obtained in proceedings by the cestui 
que trust to procure the removal of the in- 
solvent, who was the trustee; the judgment 
being for the payment of the trust fund. 
Fry v. Pennsylvania Trust Co., 46 Atl. 10, 
12, 195 Pa. 343. 


Procure distinguished. 


Under a provision of a bankruptcy act to 
the effect that if one, being insolvent or in 
contemplation of insolvency, shall “procure 
or suffer’ his property to be taken on legal 
process, he commits an act of bankruptcy, 
etc., it is said that the word “procure” and 
the word “suffer” have different meanings. 
“Procure” is active, while “suffer” is pas- 
sive. A man may suffer a thing to be done 
when he has the means of doing something 
other than suffering it to be done. So it is 
held that if the person omits to go into bank- 
ruptcy under a state of facts such that he 
knew that his property might be taken on 
legal process, though against his will, he 
must be regarded as having suffered his prop- 
erty to be taken on legal process within the 
meaning of the act. In re Dibblee (U. S.) 7 
Fed. Cas. 651, 654. 


The word “suffer,” as used in section 39 
of the bankruptcy act, providing that if any 
insolvent person shall give any warrant to 
confess judgment, or procure or suffer his 
property to be taken on legal process, with 
intent to give a preference, he shall be deem- 
ed to have committed an act of bankruptcy, 
is different from the word “procure.” “Suf- 
fer“ implies a passive condition, so to speak, 
as to allow, to permit, and not a demon- 
strative, active course, like the word pro- 
cure.” It is the very definition to apply to 
the case of pressure and powerful motives 
brought to bear upon a party. Under the 
influence of this pressure and the operation 
of these motives, he suffers a thing to be 
done—that is, allows or permits it—and the 
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law intended to prevent this. Campbell v. 
Traders’ Nat. Bank (U. S.) 4 Fed. Cas. 1192, 
1195. 


Procure synonymous. 


The phrase “suffer his property to be 
taken,” in section 39 of the bankrupt act of 
1867, which authorizes proceedings in a vol- 
untary bankruptcy against a debtor who 
suffers his property to be taken by legal pro- 
cess with intent to give a preference to one 
or more of his creditors, is used in the same 
meaning as the phrase “procuring his prop- 
erty to be attached or seized on execution,” 
in section 35 of the act, which declares that 
an attachment or seizure under execution of 
such person’s property, procured by him with 
a view to give a preference, shall be void, 
ete. Wilson v. City Bank of St. Paul, 84 U. 
S. (17 Wall.) 473, 482, 21 L. Ed. 723. 


Voluntary act implied. 


The word “suffer,” as used in Bankr. 
Act July 1, 1898, c. 541, § 8, cl. 3, 30 Stat. 
546 [U. 8. Comp. St. 1901, p. 3422], defining 
an act of bankruptcy to occur where an in- 
solvent suffered or permitted any creditor to 
obtain a preference through legal proceed- 
ings, which was not vacated or discharged, 
denotes a voluntary act of the debtor. It 
does not denote or describe acts of the cred- 
itor. The debtor must by this act conscious- 
ly and voluntarily in some degree co-operate 
with the creditor in obtaining the preference. 
He cannot suffer or permit what he cannot 
hinder. Duncan v. Landis (U. S.) 106 Fed. 
839, 849, 45 C. C. A. 666. 


Act 1705, providing that no swine shall 
be “suffered” to go at large, means volun- 
tarily allowing the hogs to go at large un- 
ringed and unyoked. Commonwealth v. 
Fourteen Hogs (Pa.) 10 Serg. & R. 893, 396. 


Willfulness or carelessness implied. 


Rev. St. § 4202, makes it unlawful for 
any person, being the owner of horses, cattle, 
etc., to suffer such animals to run at large 
in any pubile road or highway. Held, that 
the phrase “suffer such animals to run at 
large” involves the element of willfulness or 
carelessness on the part of the owner, and 
hence the statute did not impose on the own- 
er anything more than the duty to use rea- 
sonable care and precaution in restraining 
his animals on his own premises; and if they 
were breachy or unruly, and escaped with- 
out the owner’s fault, he having used reason- 
able care and precaution to restrain them, he 
could not be said to be within the prohibi- 
tion of the statute. Pittsburgh, C. & St. I. 
Ry. Co. v. Howard, 40 Ohio St. 6, 8. 


SUFFERING CONDITION. 


Rev. St. tit. 59, § 5, providing that any 
stray beast in a “suffering condition” may 
be taken up and cared for, etc., means con- 
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SUFFERANCE 


dition in which the animal itself endured 
pain, distress, inconvenience, or damage for 
want of food or other cause, and needed re- 
lief for its owner’s sake. Sturges v. Ray- 
mond, 27 Conn. 473, 478. 


SUFFERANCE. 


See “Tenant at Sufferance.” 


SUFFICIENT. 


See “Not Sufficient.” 


“Sufficient,” as defined by Webster, 
means adequate to suftice; equal to the end 
proposed; competent. Pensacola & A. Ry. 
Co. v. State, 5 South. 833, 835, 25 Fla. 810, 
8 L. R. A. 661. 


Act May 11, 1897, § 4 (P. L. 53), pro- 
viding that municipal authorities shall, be- 
fore issuing any obligations for an increase 
of municipal indebtedness, assess and levy 
an annual tax, which shall be equal to and 
“sufficient for,” and applied exclusively to, 
the payment of the interest and principal of 
such debt within a period not exceeding 30 
years from the date of such increase, im- 
plies that a discretion is to be exercised to 
determine what will be sufficient, and gives 
the clue with which to reach the real mean- 
ing of the statute. Barr v. City of Philadel- 
phia, 43 Atl. 335, 338, 191 Pa. 438. 


SUFFICIENT ABILITY. 


Laws 1885, c. 422, making it a misde- 
meanor for the husband, being of “sufficient 
ability,” to refuse or neglect to provide for 
his wife, refers as well to capacity or skill 
to earn or acquire money, as to property 
actually owned. A husband may earn mon- 
ey by his industry or labor, or he may and 
often does gain a fortune or receive a large 
salary in consequence of his skill in some 
direction, and thus become able to support 
his wife and family. Ability and refusal to 
support constitute one act of delinquency, 
and where a man has physical and mental 
power to acquire means he comes within the 
intent of the law. State v. Witham, 85 N. 
W. 934, 935, 70 Wis. 473. 


The Code of Criminal Procedure pro- 
vides that the father, mother, and children, 
“of suthcient ability,” of a poor person un- 
able to maintain himself, must maintain 
him. In an action for wrongful death, where 
recovery for loss of services was sought, de- 
fendant requested the court to charge that 
the father has no claim on the earnings of a 
son beyond the age of 21 years, except in case 
the father becomes poor, unable to support 
himself, and the son is shown to have means. 
Held, that the words “of sufficient ability.“ 
as used in the statute, should be construed 
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as synonymous with the words is shown to 
have means,” as used in the request to 
charge. Keenan v. Brooklyn City B. Co., 40 
N. E. 15, 145 N. T. 348 


Gen. St. c. 20, § 13, requiring a town in 
which a transient person is suddenly taken 
sick to care for such person and to recover 
the expenses thereof from the town in which 
such person is legally settled, if the person 
is not of “sufficient ability” to defray such 
expense, is not satisfied by the fact that a 
married woman is the owner of a note, since 
she cannot be sued thereon, and hence the 
town of her settlement is chargeable with 
her support. Town of Danville v. Town of 
Sheffield, 50 Vt. 243, 249. 


SUFFICIENT BARRIER. 


The “sufficient barrier” which a town is 
required to erect when an excavation is made 
in a public highway does not mean one which 
should be absolutely safe under all contin- 
gencies, but one which would be sufficient, 
if not thrown down or removed. Myers v. 
City of Springfield, 112 Mass. 489, 491. 


SUFFICIENT CABLES. 


A contract by which the hirer of a ves- 
sel stipulated to furnish her with “sufficient 
cables” means no less than that they are 
actually sufficient, and not merely that they 
are apparently so. Parkers Ex’x v. Gil- 
liam, 23 N. C. 545, 552. 


SUFFICIENT CAUSE. 


See “Good and Sufficient Cause.” 
Other sufficient cause, see “Other.” 


A service of citations upon a widow, and 
a decree for the probate of her husband's 
will, where she is non compos mentis and 
the court has appointed no representative for 
her, is “sufficient cause,“ within Code Civ. 
Proc. § 7481, subd. 6, which provides that 
the surrogate shall have power to open, mod- 
ify, or set aside a decree or order of his 
court, or to grant a new trial, for fraud, new- 
ly discovered evidence, or other sufficient 
cause, to open such decree and grant a new 
trial therein. In re Donlon, 21 N. Y. Supp. 
114, 115, 66 Hun, 199. 


“Sufficient cause,” within the meaning 
of Code Civ. Proc. § 248, subd. 6, providing 
that the surrogute may grant a new hearing 
for fraud, clerical error, or other sufficient 
cause, in the same manner as a court of rec- 
ord exercises the power, does not include an 
erroneous construction of law. In re Beach, 
24 N. Y. Supp. 717, 3 Mise. Rep. 393. 


“Sufficient cause,” as used in Const. art. 
6, 5 10, providing that the judges of inferior 
courts shall have power to issue writs of cer- 
tiorari on sufficient cause, means “where the 


SUFFICIENT CAUSE 


law gives an appeal, and the party is de- 
prived of it without any fault or negligence 
on his part, and has in addition a meritorious 
case.” Tomlinson v. Board of Equalization, 
12 S. W. 414, 415, 88 Tenn. (4 Pickie) 1, 6 
L. R. A. 207. 


The phrase without sufficient cause,” 
as used in Rev. St. § 4529, as amended by 
Act Dec. 21, 1898, e. 28, § 4, 30 Stat. 756 [U. 
S. Comp. St. 1901, p. 3077], prescribing the 
time for the payment of wages of seamen, 
and declaring that every master who neg- 
lects or refuses to make payment in the man- 
ner prescribed without sufficient cause shall 
be liable to penalty, is equivalent to “with- 
out reasonable cause.” The George W. Wells 
(U. 8.) 118 Fed. 761, 763. 


The fact that the next of kin of a tes- 
tator was not cited in proceedings for the 
probate of a will, and had no knowledge 
of a proceeding which was calculated to de- 
prive him of his possible rights as heir at 
law and next of kin, is “sufficient cause,” 
within Code Civ. Proc. § 2481, for opening 
the probate of the will as to such heir at 
law. In re Odell’s Estate, 23 N. X. Supp. 
143, 144, 1 Misc. Rep. 390. 


As good cause. 


The term “sufficient cause” is synony- 
mous with the term “good cause.“ Kendall 
v. Briley, 86 N. C. 56, 58. 


As legal cause. 


The phrase “sufficient cause,” as used 
in the statute, means some legal reason, 
such as the filing of an answer creating an 
issue, or the discovery of objections fatal 
to the proceedings or the jurisdiction of 
the judge, and is so used in Code Civ. Proc. 
§ 2249, providing that in summary proceed- 
ings, if sufficient cause is not shown, the 
justice must make a final order awarding 
to the petitioner the possession of the prop- 
erty. People v. Murray, 23 N. Y. Supp. 160, 
162, 2 Misc. Rep. 152. 


A cause which is “sufficient” to author- 
ize a removal from office of a city officer 
means legal cause, and not any cause which 
the council may think sufficient. The cause 
must be one which specially relates to and 
affects the administration of the office, and 
must be restricted to something of a sub- 
stantial nature, directly affecting the rights 
and interests of the public. A cause must 
be one attacking qualifications of the offi- 
cer or his performance of its duties, showing 
that he is not a fit or proper person to hold 
the office. State v. City of Duluth, 55 N. W. 
118, 120, 53 Minn. 238, 39 Am. St. Rep, 595. 


In Comp. St. § 37, providing that, when 
the pleadings of the parties shall have taken 
place, the justice shall, upon the applica- 
tion of either party, if sufficient cause be 
shown, on oath, adjourn the case for any 
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time not exceeding 80 days, “sufficient 
cause” means some good and sufficient legal 
cause or excuse for delay asked, and not any 
pretext which. in the discretion of the party 
or justice, might be deemed  suflicient. 
School Dist. No. 7 of Wright County v. 
Thompson, 5 Minn. 280, 283 (Gil. 221, 224). 


SUFFICIENT CONSIDERATION. 


Civ. Code, § 2235, providing that all 
transactions between a trustee and his ben- 
eficiary during the continuance of the trust, 
or while the influence acquired by the trus- 
tee remains, shall be presumed to be en- 
tered into by the latter without “sufficient 
consideration” and under undue influence, 
does not mean merely “sufficient to support 
a contract between ordinary parties, but 
sufficient to support the particular transac- 
tion.” Golson v. Dunlap, 14 Pac. 576, 578, 
73 Cal. 157. 


SUFFICIENT DEED. 
See “Good and Sufficient Deed.” 


SUFFICIENT DESCRIPTION. 


A “sufficient description” of property in 
a chattel mortgage to charge third parties 
with notice is such a description as will 
enable third persons, aided by inquiries which 
the instrument itself indicates and directs, 
to identify the property. Sandwich Mfg. Co. 
v. Robinson, 49 N. W. 1031, 83 Iowa, 567, 14 
L. R. A. 126. 


SUFFICIENT DISTRESS. 


A lease provided, among other things, 
for the payment of rent reserved, and de- 
clared that the lease was on the express 
condition “that, if no sufficient distress can 
be found on the premises to satisfy such 
rent due and in arrear, it shall be lawful for 
the grantor to enter,” etc. Held, that the 
phrase “sufficient distress,” in the lease, 
was not equivalent to “sufficient property to 
satisfy the rent,” but referred to property, 
not only suflicient in kind and value for that 
purpose, but which, in addition, was sub- 
ject by law to be distrained and sold in 
satisfaction of the rent in arrears. The 
words include the idea of an existing legal 
remedy, as well as the property subject to 
it. Van Rensselaer v. Snyder, 13 N. Y. (3 
Kern.) 299, 303; Hosford v. Ballard (N. T.) 
39 How. Prac. 162, 167. 


SUFFICIENT DRAFT. 


A contract for the installation of a 
heating plant, requiring the purchaser to 
furnish flues of a “sufficient draft” for the 
ranges used in connection with the system, 
means sufficient for the ranges used in the 
ordinary way; there being nothing to show 


SUFFICIENT EFFECTS 


that the ranges would require a greater draft 
for the purpose for which they were used 
than is commonly used with such ranges. 
Brummett v. Nemo Heater Co., 59 N. B. 58, 
59, 177 Mass. 480. 


SUFFICIENT EFFECTS. 


An executrix gave an acceptance for a 
debt due from her testator, taking an en- 
gagement from the drawer to renew the 
bill from time to time until “sufficient ef- 
fects” were received from the estate of the 
testator. Held, that this meant sufficient 
effects in the ordinary course of adminis- 
tration, and that she had not precluded her- 
self from first applying assets to pay £3,000 
to trustees for her own use in discharge of a 
bond given by her. Bowerbank v. Monteiro, 
4 Taunt. 843, 846. i 


SUFFICIENT EVIDENCE. 


By “sufficient evidence” is meant that 
amount of proof which ordinarily satisfies 
an unprejudiced mind beyond reasonable 
doubt. Moore v. Stone (Tex.) 36 S. W. 909, 
910 (citing 1 Greenl. Ev. § 2); Missouri Pac. 
Ry. Co. v. Bartlett, 16 S. W. 638, 639, 81 
Tex. 42; State v. Warford, 16 8. W. 886, 
887. 106 Mo. 55, 27 Am. St. Rep. 322 (eiting 
1 Greenl. Ev. p. 4, § 2); Campbell v. Burns, 
46 Atl. 812, 814, 94 Me. 127 (citing 1 Greenl. 
Ev. § 2); Richmond & D. R. Co. v. Tram- 
mel (U. S.) 53 Fed. 196, 201. 


“Sufficient legal evidence,” within the 
rule that a grand jury should not indlet 
unless there is such evidence, means legal 
evidence which proves the crime, so that 
a trial jury may convict. People v. Stern, 
68 N. Y. Supp. 732, 733, 33 Misc. Rep. 455. 


“Sufficient evidence” is such as is sat- 
ts factory to the purpose, satisfactory in its 
legal sense, or such as satisfies the law as 
to the incidents of a given fact; and, if such 
evidence of the fact be not submitted, then 
the evidence may be fairly said to be in- 
sufficient to sustain a verdict based thereon. 
Mallery v. Young, 22 S. E. 142, 143, 94 Ga. 
804. 


“Sufficient evidence” is that which is 
satisfactory for the purpose. Civ. Code Ga. 
1895, § 5143; Pen. Code Ga. 1895, § 983. 


As prima facie evidence. 


“Sufficient,” as used in Rev. St. Ark. 
p. 687, e. 128, § 96, providing that a sher- 
iff’s deed shall be taken and considered by 
the court as sufficient evidence of the au- 
thority under which the sale was made, the 
description of the land, and the price at 
which it was purchased, is a synonym for 
“prima facie” only, and not “conclusive.” 
Parker v. Overman, 59 U. S. (18 How.) 137, 
141, 15 L. Ed. 318. 
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“Sufficient,” as used in Laws Fla. e. 
376, § 6, providing that the commissioners 
authorized and required to make for each 
railroad corporation a schedule of just and 
reasonable rates or charges for transporta- 
tion of passengers and freights and cars, 
and such schedule should, in any suit brought 
against any said railroad corporation where- 
in its charges were involved, be admitted 
and taken in law courts of the state as suf- 
ficient evidence that the rates fixed therein 
were just and reasonable rates and charges, 
does not mean conclusive. “Sufficient,” as 
defined by Webster, means adequate to suf- 
fice; equal to the end proposed; competent. 
Pensacola & A. R. Co. v. State, 5 South. 
833, 835, 25 Fla. 310, 3 L. R. A. 661. 


The word “sufficient,” as used in a 
statute providing that when a debt due to 
the state appears on the books of the Au- 
ditor, or any other public officer whose duty 
it shall be to audit and keep a credit ac 
count of such debt, a copy of the balance 
due on the books of the Auditor or officer, 
certified by him to be a correct and true 
balance, shall be “sufficient evidence of such 
indebtedness,” must be interpreted to mean 
“prima facie’; and hence, in an action on 
the official bond of the Treasurer, a copy of 
his accounts from the Auditor’s book, prop- 
erly certified, is prima facie evidence of the 
state of his accounts, and the jury should 
be instructed not to go into the accounts, 
but to take the balance certified by the 
Auditor, unless the accuracy of the itema 
are impeached. State v. Newton, 33 Ark. 
276, 284. 


SUFFICIENT FENCE. 
See “Good and Sufficient Fence.” 


“Sufficient fences,” which a person must 
maintain around premises or fields to en- 
title him to recover for & trespass thereon, 
do not necessarily mean lawful fences, but 
mean fences such as farmers of practical 
knowledge and experience would consider 
as sufficient to protect the crop from injury 
by usually orderly cattle. Robinson v. Fet- 
terman (Pa.) 14 Atl. 245, 246. 


When a general law prescribes what 
shall be deemed a sufficient fence, a special 
statute, and by parity of reasoning an 
agreement, requiring a “sufficient fence,” 
without a more particular description, will 
be held to refer to and adopt the standard 
prescribed by such general law. Albright 
v. Bruner, 14 III. App. 319, 320, 321. 


The term “sufficiently fenced,” in a 
complaint against a railroad for killing stock 
at a place where it is alleged that the road 
was not sufficiently fenced, is a sufficient 
compliance with a statute which uses the 
language “securely fenced.” “We think the 
word ‘sufficiently,’ as used in the complaint, 


SUFFICIENT FENCE 


is of the same import and meaning as the 
word ‘securely.’” Evansville & T. H. R. Co. 
v. Kipton, 101 Ind. 197, 198. 


A “sufficient and suitable fence,” as 
used in the chapter relating to animals in- 
jured by railroads, is a fence at least 4%4 
feet high, constructed of posts and wire, the 
top wire to be 4%, feet above the ground, and 
shall have at least four wires, upon posts 
not exceeding 20 feet apart. Comp. Laws 
N. M. 1897, § 243. 


SUFFICIENT JAIL. 


Within the meaning of a statute provid- 
ing that “if there is no jail in a county, or it 
is insufficient, the sheriff may commit any 
person in his custody, either on civil or 
criminal process, to the nearest sufficient 
jail of another county,” a jail which is in a 
filthy, offensive, or unhealthy condition is not 
a “sufficient jail,” nor kept in a good and 
“gufficient condition.” Stuart v. La Salle 
County Sup' rs, 83 III. 841, 345, 25 Am. Rep. 
897 


SUFFICIENT MEANS. 


Battle’s Revisal, c. 87, § 10, providing 
that where a woman sues for a divorce, and 
it appears that she is entitled to relief if the 
facts stated in her complaint be true, she 
shall be granted alimony pendente lite if she 
has not “sufficient means” on which to sub- 
sist during the pendency of the suit, signi- 
fies her means or income derived from the 
corpus of ber estate, and not her capital. 
Miller v. Miller, 75 N. O. 70, 71. 


SUFFICIENT NOTE. 
See “Good and Sufficient Note.“ 


SUFFICIENT QUANTITY: 


Comp. Laws, c. 131, § 27, exempting 
from execution a “sufficient quantity of hay, 
grain, feed, and roots for properly keeping 
for six months” the animals elsewhere re- 
ferred to as exempt, means that only those 
articles shall be exempt which may be nec- 
essary for keeping such of the animals men- 
tioned as the debtor has at the time of the 
levy. The exemption is given to render that 
of the animals practically beneficial. King 
v. Moore, 10 Mich. 538. 


SUFFICIENT RAILING. 


A “sufficient railing” at the side of a 
highway, which the town is bound to pro- 
vide, is only such a railing as is suitable 
for the ordinary exigency of travel upon a 
road at such a place. 
of Amherst, 107 Mass. 339, 346. 
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SUFFICIENT REPAIR. 


As used in the rule of law that it is the 
duty of a railroad company to keep its 
brakes in sufficient repair, the words suffl- 
cient repair” are equivalent to the words in 
proper repair and safe condition”; that is, 
they are reasonably safe for the purposes for 
which they are intended. Richmond & D. 
R. Co. v. Burnett, 14 S. H. 372, 873, 88 Va. 
538. 


SUFFICIENT SAMPLES. 


A contract by which a principal agrees 
to supply his agent with “sufficient samples,” 
as may be called for, means only that the 
agent shall be furnished with a quantity 
reasonably sufficient for the business ac- 
tually done. Jensen v. Perry, 17 Atl 665, 
126 Pa. 495, 12 Am. St. Rep. 888. 


SUFFICIENT SECURITY. 
See “Good and Sufficient Security.” 


The phrase “sufficient security,” used in 
an agreement by which a person agreed to 
lease to another a certain tavern and land 
for one year for a specified rent, for the 
payment of which the latter agreed to give 
sufficient security, means adequate security, 
and it makes no difference whether it is 
personal or real security. The fact that the 
real estate offered as security had a previ- 
ous mortgage upon it is no legal objection 
to its sufficiency. It might notwithstanding 
be abundantly adequate. Hard v. Brown, 
18 Vt. 87, 97. 


SUFFICIENT SUPPORT. 
See “Good and Sufficient Support.” 


SUFFICIENT SURETIES. 


“Sufficient sureties,” as used in Gen. St. 
1878, c. 13, § 60, providing that, on an appeal 
from the decision of county commissioners 
on a petition to lay out highways, a bond 
shall be executed to a supervisor of the 
town or the commissioners of the county, 
with sufiicient sureties, means two or more 
sureties. Houston County v. Fitch, 16 N. W. 
411, 412, 30 Minn. 532. 


SUFFICIENT TIME. 


A guaranty of a machine, stating that 
if, on starting the machine, it should in any 
way prove defective or fail to work, the 
purchaser should give prompt written no- 
tice to the agent from whom he purchased 
and allow “sufficient time’ for a person to 
be sent to put it in order, and the defective 
part, if any, replaced, means a reasonable 
time under the circumstances. Sandwich 


Lyman v. Inhabitants Mfg. Co. v. Feary, 33 N. W. 485, 486, 22 Neb. 


53. 


SUFFICIENT WATER 


SUFFICIENT WATER. 


“Sufficient water,“ as used in a lease of 
water power by which it was agreed that a 
quantity of water should be furnished suffi- 
cient to make, in all, a certain number of 
cubic feet per minute under an eight-foot 
head, refers to the supply of water afforded 
by the stream, with the covenants, in re 
spect to the character and condition of the 
dam, the canal, and the raceway observed 
and complied with. Cargill v. Thompson, 52 
N. W. 644, 646, 50 Minn. 211. 


SUFFICIENCY OF HIGHWAY. 


The “sufficiency of a highway” has ref- 
erence to its condition, and not to the manner 
in which a person travels over it; and where 
an accident arises, not from any want of re- 
pair in the surface of the highway, but from 
the reckless operation of a vehicle thereon, 
such accident does not arise from insuff- 
clency of the highway, within the meaning 
of a statute making municipal corporations 
liable for injuries resulting from the insuff- 
ciency of highways. Hutchinson v. Town of 
Concord, 41 Vt. 271, 273, 98 Am. Dec. 584. 


SUFFRAGE. 


It may be lafd down as a general propo- 
sition that the right of suffrage” may b 
regulated and modified, or withdrawn, by 
the authority which conferred it. The right 
is not a natural right, of which a person 
cannot be deprived, but is a privilege, which 
may be granted or denied by the people, or 
the department of government to which they 
have delegated power in the matter, as gen- 
eral policy may require. People v. Barber 
(N. Y.) 48 Hun, 198; Blair v. Ridgely, 41 
Mo. 63, 97 Am. Dec. 248. There have always 
been limitations upon, the right of suffrage, 
even in the most liberal democracies. In 
nearly all countries, for example, the right 
has been denied to women, minors, aliens, 
and persons non compos mentis. In Eng- 
land at an early day the right to vote for 
members of Parliament was limited to those 
possessed of a certain property qualification; 
and in a number of the United States the 
right of suffrage depends upon the posses- 
sion of a certain amount of property, or upon 
the payment of taxes, and in some of the 
states it depends upon the ability to read and 
write. The right in most states has been 
fixed by the Constitutions, subject to amend- 
ment by vote of the people. 29 Am. Law 
Reg. 873-920. In some states the power both 
to prescribe the qualifications of voters and 
to regulate elections is expressly delegated 
to the Legislature. Although it is not un- 
common in the older Constitutions, there are 
now no states of the Union which require 
the possession of property as a requisite for 
voting at general elections. In many of the 
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states, however, where questions of a local 
nature affecting property, such as issuing 
bonds, incurring debts, etc., are to be submit- 
ted to the people of a county, district, or 
municipality, a property qualification for suf- 
frage is not infrequently prescribed. Spitzer 
v. Village of Fulton, 68 N. Y. Supp. 660, 662, 
33 Misc. Rep. 257 (citing McGraw v. Green 
County Com’rs, 89 Ala. 407, 8 South. 852; 
Murdock v. Weimer, 55 III. App. 527). 


SUGGEST. 


In a will in which the testator bequeaths 
money to a church, and suggests, if the spire 
or steeple be unfinished at the time of his 
death, funds be used for the purpose of com- 
pleting the same, “suggest” only indicates a 
desire, and is not a positive direction for 
such use of the money. There is nothing in 
the word “suggest,” either in its meaning as 
ordinarily employed or as affected by the con- 
text of the will, that can be regarded as ex- 
pressive of confidence, or belief, or desire, or 
hope, or will, or as the equivalent of a word 
of entreaty or recommendation. “Suggest” 
is, in fact, not a precatory word at all, in 
the ordinary sense. Williams v. Committee 
of Baptist Church, 48 Atl. 930, 931, 92 Md. 
497, 54 L. R. A. 427. 


SUGGESTION. 


“Suggestion” is often employed as a syn- 
onym for the “captation” of the civil law; 
both being closely analogous to the “undue 
influence” known to the common law. Zer- 
ega v. Percival, 15 South. 476, 480, 46 La. 
Ann. 590. 


SUICIDE. 


See “Commit Suicide”; “Die by His Own 
Hand or Act”; “Die by His Own 
Hand or Act, Sane or Insane“; “Vol- 
untary Suicide.” 


“Suicide” ts the destruction of one’s self. 
Coffey v. Home Life Ins. Co. (N. Y.) 44 How. 
Prac. 481, 489. 


“Suicide” means self-killing. It is not 
restricted to mean a wrongful act of self- 
murder. It means self-killing to the same 
extent as homicide means killing any one 
else. There may be excusable homicide, as 
well as felonious; and suicide was only cog- 
nizable in law when a person was felo de se 
or guiity of a felonious act. If non compos 
mentis, the actor in homicide or suicide com- 
mits no crime. John Hancock Mut. Life Ins. 
Co. v. Moore, 34 Mich. 41, 42, 45. 


In the Century Dictionary a “suicide” is 
defined to be one who commits suicide; at 
common law, one who, being of the years of 
discretion and sound mind, destroys himself, 


SUICIDE 6765 


and the act itself is defined to be designedly 
destroying one’s own life. To constitute sul- 
cide at common law, the person must be of 
the years of discretion and of sound mind. 
Weber v. Supreme Tent of Knights of Mac- 
cabees of the World, 65 N. E. 258, 172 N. X. 
490. 92 Am. St. Rep. 753. 


The term death by suicide,” as used in 
a life policy, means death by a criminal act 
of self-destruction. Breasted v. Farmers’ 
Loan & Trust Co. (N. X.) 4 Hill, 73. 


“Suicide” is not criminal; it not being 
punishable. At common law suicide was 
both criminal and felonious, although the 
punishment, except of anticipatory dread, 
was of necessity visited upon the innocent. 
As to the abstract immorality of suicide gen- 
erally, opinions may differ; but all will ad- 
mit that in some cases it is ethically defensi- 
ble, else how could a man “lay down his life 
for his friend’? Suicide may be self-sac 
rifice, as when a woman slays herself to save 
her honor. Sometimes self-destruction, hu- 
manely speaking, is excusable, as where a 
man curtails by weeks or months the agony 
of an incurable disease. Campbell v. Su- 
preme Conclave I. O. H., 49 Atl. 550, 553, 66 
N. J. Law, 274, 54 L. R. A. 576. 


The word “suicide,” as used in an insur- 
ance policy, is synonymous with other phras- 
es employed to convey the idea of voluntary, 
intentional self-destruction. Grand Lodge L 
O. M. A. v. Wieting, 48 N. B. 59, 62, 168 III. 
408, 61 Am. St. Rep. 123. 


The term “suicide” has no technical or 
legal meaning. It is derived from the Latin; 
but the compound word “suicidilum,” from 
which the English word is said to be de 
rived, is not to be found in Latin dictionaries 
or glossaries. In all the English books in 
which it occurs, legal or other, the word 
“guicide” is almost invariably used to denote 
a criminal act. In Johnson's Dictionary “su- 
icide,” when used as denoting an act, is said 
to mean “self-murder,” “the horrid crime of 
destroying one’s self,” and, when used as 
denoting a person, is said to inéan a “self- 
murderer.” In Webster’s Dictionary the 
same meaning is given, and so in Rees’ En- 
ecyclopmdia and in the Encyclopedia Britan- 
nica. In 4 Bl. Comm. 189, the term “sul- 
cide” is used as meaning a felo de se. Clift 
v. Schwabe, 3 C. B. 437, 458. 


The word “suicide,” in Rev. St. Mo. 
1879, § 5982, providing that it shall be no de- 
fense on a policy of life insurance that the 
insured committed suicide, etec., is not used 
in its technical and legal sense of self-de 
struction by a sane person, but according to 
its popular meaning of death by one's own 
hand, irrespective of the mental condition of 
the person committing the act. The statute 
was manifestly intended to apply to all cases 
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were contemplated at the time application 
was made for the policy. The same words 
may require a different construction when 
used in different documents, as, for instance, 
in a contract and a statute; and identity of 
words is not decisive of identity of meaning, 
when they are used in different connections 
and for different purposes. Undoubtedly the 
word “suicide,” in its usual sense, includes 
all cases of self-destruction. Knights Temp- 
lars’ & Masons’ Life Indemnity Co. v. Jar- 
man, 23 Sup. Ot 108, 110, 187 U. 8. 197, 47 
L. Ed. 139. 


“Suicide” is the intentional taking of 
one’s own life. Gen. St. Minn. 1894, § 6426. 


As an accident. 
See “Accident—Accidental.” 


Die by one’s own hand“ synonymous. 


The word “suicide” and the words “to 
die by bis own hand,” or “by his own act,” 
or “to take bis own life,“ mean the same 
thing, and each conveys the idea of volun- 
tary, intentional self-destruction. Supreme 
Lodge Order of Mutua! Protection v. Gelbke, 
64 N. E. 1058, 1060, 198 III. 365. 


Self- destruction,“ ‘suicide,’ and death 
by his own hands’ are synonymous terms, 
and are defined to be the voluntary destruc- 
tion of one’s self. The involuntary destruc 
tion of one’s self is not self-destruction. 
Self-destruction by a fellow being bereft of 
reason can with no more propriety be ascrib- 
ed to his own hand than to the deadly in- 
strument that may have been used for the 
purpose, and, whether it was by drowning, 
poisoning, or hanging, or in any other man- 
ner, Was no more his act, in the sense of the 
law, than if he had been impelled by irre- 
sistible physical power.“ Thus an exception 
in a life policy, releasing the insurer from 
liability in case the insured comes to his 
death by self-destruction, does not include 
self-destruction while the insured is insane 
New Home Life Ass'n of Illinois v. Hagler, 
29 Ill. App. 437, 439. 


As deliberate or voluntary self-killing. 


A suicide ‘fs one who deliberately puts 
an end to his own existence, or commits any 
unlawful malicious act, the consequence of 
which is his own death, as if, attempting te 
kill another, he runs upon his antagonlst's 
sword, or, shooting at another, the gun 
bursts and kills himself. The party must be 
of years of discretion and in his senses; else 
it is not suicide.” Moore v. Connecticut Mut. 
Life Ins. Co. (U. S.) 17 Fed. Cas. 672, 673. 


“Suicide,” as used in an insurance pol- 
icy exempting the insurance company from 
paying a loss caused by “suicide,” means to 
deliberately end one’s existence when in pos- 
session and enjoyment of all mental facul. 


of self-destruction or suicide, unless the same į ties. Mutual Benefit Life Ins. Co. v. Daviess’ 
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Ex’r, 9 S. W. 812, 815, 87 Ky. 541; Breasted 
v. Farmers’ Loan & Trust Co. (N. Y.) 4 Hill, 
78, 75. 


“Suicide,” means, in a popular as well as 
In a legal sense, the death of a party by his 
own voluntary act; and such is its use in 
an insurance policy providing that no benefit 
shall be paid on account of the death of a 
member, when death is the result of suicide 
within a certain time after admission. Hart 
v. Modern Woodmen of America, 57 Pac. 
936, 937, 60 Kan. 678, 72 Am. St. Rep. 380 
(citing Bigelow v. Berkshire Life Ins. Co., 
93 U. S. 284, 23 L. Ed. 918); Phadenhauer 
v. Germania Life Ins. Co., 54 Tenn. (7 Heisk.) 
567, 570, 19 Am. Rep. 623. 


For colloquial purposes, the term “sui- 
cide” is at once sufticiently specific and com- 
prehensive to cover all kinds of human self- 
destruction; but, if the law is to distinguish 
between the self-destruction of the insane 
and the self-inflicted death of the sane, in- 
surance contracts must be construed in the 
light of definitions which express the distinc 
tion. Pen. Code, § 172, defines “suicide” as 
the intentional taking of one’s own life; and 
the definitions referred to in Weber v. Su- 
preme Tent of Knights of Maccabees of the 
World, 172 N. Y. 490, 65 N. E. 258, 92 Am. 
St. Rep. 753, are to the same effect. Intent 
is of the essence of the act, and this pre- 
supposes reason or sanity. Shipman v. Pro- 
tected Home Circle, 67 N. E. 83, 85, 174 N. 
Y. 398, 63 L. R: A. 347. 


In Breasted v. Farmers’ Loan & Trust 
Co., 8 N. Y. (4 Seld.) 299, 59 Am. Dec. 482, 
it was held that the word “suicide,” in a 
policy providing, “if the insured die by his 
own hand or shall commit suicide,” etc., the 
policy shall be void, etc., means “the deliber- 
ate purpose to end existence by one in the 
possession and enjoyment of his mental fac- 
ulties.” Mutual Ben. Life Ins. Co. v. Da- 
viess’ Ex’r, 87 Ky. 541, 551, 9 S. W. 812, 815. 


All agree that death, self-caused, in an 
uncontrollable frenzy, without knowledge or 
appreciation of the physical nature of the 
act, would not be death by suicide, or by 
one’s own hand, within the meaning of such 
a provision in a policy. Some judges make 
a distinction between death by one’s own 
hand and death by suicide, but most judges 
consider the language in either form as 
meaning death by one’s own act. Daniels v. 
New York, N. H. & H. R. Co., 67 N. E. 424, 
425, 183 Mass. 393, 62 L. R. A. 751. 


As malum in se. 


In the eye of the law, suicide is an of- 
fense. It is an unlawful act, and if a man 
with a deadly weapon undertakes to take 
his own life he is doing an unlawful act: 
and if, in the commission or attempted com- 
Mission of that act, he takes the life of 
another standing by, then in the eye of the 


6766 


SUICIDE 


law that is murder. State v. Levelle, 84 8. 
O. 120, 130, 13 S. E. 819, 27 Am. St. Rep. 799. 


“Suicide, though strictly a crime, is not 
reckoned among offenses or violations of 
law.” Kerr v. Minnesota Mut. Ben. Ass’n, 
39 Minn. 174, 175, 39 N. W. 312, 313, 12 Am. 
St. Rep. 631. 


By the law of Massachusetts suicide is 
deemed criminal as malum in se; and, al- 
though an attempt to commit it is not pun- 
ishable, yet a person who, in attempting 
to commit suicide, accidentally kills one who 
is trying to prevent its accomplishment, is 
guilty of criminal homicide. Commonwealth 
v. Mink, 123 Mass. 422, 25 Am. Rep. 109. 


Suicide was a felony at common law, 
and is none the less criminal because no 
punishment can be inflicted. Hence it is 
held that an attempt at suicide is an in- 
dictable offense. State v. Carney, 55 Atl 
44, 45, 69 N. J. Law, 478. 


Self-killing by accident or mistake. 


As used in a life policy exempting the 
company from liability if the insured should 
die by suicide, “suicide” is limited to the 
deliberate act of the insured in ending his 
own existence, or committing any unlawful 
malicious act, the consequence of which is 
his own death. The insured must be of 
years of discretion and in his senses when 
committing such act, as “it would be unrea- 
sonable to interpret it as including death 
by accident or by mistake, though the direct 
or immediate att of the insured may have 
contributed to it.” Supreme Commandery 
of Knights of Golden Rule v. Ainsworth, 71 
Ala. 436, 448, 46 Am. Rep. 332. 


“Suicide,” as used in a life insurance 
policy denying Hability in the case of insur- 
ed’s suicide, whether insane or sane, means 
intentional self-destruction. The taking of 
an overdose of morphine, not shown to have 
been taken with intention to end the taker’s 
life, is not suicide. Brown v. Sun Life Ins. 
Co. (Tenn.) 57 S. W. 415, 416, 51 L. R. A 
252. 


Self- killing while insane. 


Self-destruction while insane is not “sul- 
cide,” within a policy relieving the insur- 
er from liability for death resulting from 
suicide. Accident Ins. Co. v. Crandal, 7 Sup. 
Ct. 685, 687, 120 U. S. 527, 30 L. Ed. 740; 
Connecticut Mut. Ins. Co. v. Akens, 14 Sup. 
Ct. 155, 156, 150 U. S. 468, 37 L. Ed. 1148; 
Breasted v. Farmers’ Loan & Trust Co. (N. 
X.) 4 Hill, 73, 75; St. Louis Mut. Life Ins. 
Co. v. Graves, 69 Ky. (6 Bush) 268, 273; 
Olift v. Schwabe, 3 C. B. 446; Life Ass’n of 
America v. Waller, 57 Ga. 533, 536. 


“Suicide” as used in an insurance pol- 
icy providing that it should become void if the 
insured committed suicide, does not include 
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a suicide committed while insane, although 
the insanity does not amount to delirium or 
frenzy, whereby all power of self-will or con- 
tro] is lost. Hathaway’s Adm’r v. National 
Life Ins. Co., 48 Vt. 335, 352. 


Speaking legally, self-destruction by a 
fellow being bereft of reason can with no 
more propriety be ascribed to his own hand 
than to the deadly instrument that may have 
been used for the purpose, and, whether it 
was by drowning, or poison, or hanging, or 
im any other manner, was no more his act 
in the sense of the law than if he had been 
impelled by irresistible physical power. Man- 
hattan Life Ins. Co. v. Broughton, 3 Sup. Ct. 
99, 105, 109 U. S. 121, 27 L. Ed. 878. 


In legal acceptation and in popular use, 
the word “suicide” is employed to character- 
ize the crime of self-murder. Self-destruc- 
tion under insane impulses so strong as to 
be beyond the control and restraint of the 
will is a result produced by disease, for 
which the victim of it ls no more morally 
responsible than he would be for any other of 
the maladies of which men die, and does 
not come within the meaning of the term 
“suicide,” as used in a life insurance policy 
providing that it should be void if the in- 
sured should die by suicide. Tritschler v. 
Keystone Mut. Ben. Ass’n, 36 Atl. 734, 180 
Pu. 205. 


Generally, in legal acceptation and pop- 
ular use, the word “suicide” is employed to 
characterize the crime of self-murder; and 
it is held that, where a policy of insurance 
provides that it shall be void if the insured 
shall die by suicide, it is not forfeited by 
the insured destroying himself while insane, 
but intending to take his life and knowing 
that death would result from his act. Con- 
necticut Mut. Life Ins. Co. v. Groom, 86 Pa. 
92, 97. 


“Suicide,” as used in au insurance policy 
providing that if the assured shall die by 
suicide the policy shall be void, does not in- 
clude the act of the assured in taking his 
own life, if he was not capable of distin- 
guishing between right and wrong, though 
he was capable of apprehending that the 
means selected to produce death, would ac- 
complish that result; and in order to consti- 
tute suicide, so as to avoid the policy, the 
insured must have mind enough to entertain 
a criminal intent. Phadenhauer v. Germania 
Life Ins. Co., 54 Tenn. (7 Heisk.) 567, 576, 19 
Am. Rep. 623. 


In an action on a life policy containing 
a provision that, “if the insured should die 
by his own hand, the policy should be 
void,” the court said: “We think there was 
sutticient evidence tending to show that in- 
sured was insane at the time he committed 
suicide to require the submission of that 
question to the jury. Without referring to 
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it in detail, our conclusion is that, although 
it might have required the jury to find that 
insured was aware when he took the lauda- 
num that it would terminate his life, yet it 
would also have justified a finding that he 
acted under the control of an insane impulse, 
caused by disease and derangement of bis in- 
tellect, which deprived him of the capacity 
of governing his own conduct in accordance 
with reason. An act committed under such 
circumstances cannot be regarded as volun- 
tary or within the proviso of the policy.” 
Newton v. Mutual Ben. Life Ins. Co., 76 
N. Y. 426, 429, 32 Am. Rep. 335. 


In an action on a life policy, the defense 
being suicide, the court said: That the in- 
sured died by his own hand is not disputed, 
and by this act the policy was avoided, un- 
less his mind was so impaired that he did 
not understand the consequences of his ac- 
tion and that death would ensue. If he ex- 
ercised volition, was capable of forming an 
intention, and, with full knowledge that 
death would follow his action, his mind con- 
curring in the act, he voluntarily destroyed 
his own life, the policy by its terms became 
null and void and of no effect.” Weed v. Mu- 
tual Ben. Life Ins. Co., 70 N. T. 561, 563. 


In an action on an insurance policy 
which provided that, fh case the assured 
should die by his own hand, the policy should 
be void, he having shot himself through the 
head with a pistol, an instruction: “If the 
insured possessed sufficient mental capacity 
to form an intelligent Intent to take his own 
life, and was conscious that the act he was 
about to commit would effect that object, it 
avoided the policy. If, however, his mind 
was so far impaired that he was incapable 
of forming such an intent, and was uncon- 
scious of the effect of his action upon his 
life, a recovery could be had“ -was approv- 
ed. American Life Ins. Co. v. Isett’s Adm’r, 
74 Pa. 176, 180. 


In an action on a life policy containing 
a provision that if the insured should die by 
suicide the policy should be void, it appear- 
ing that the insured’s death was caused by 
his own act, that he was insane at the time, 
that be intended to take his life, and that he 
knew death would result from the act he 
committed, the court sald: “Generally, in 
legal acceptation and in popular use, the 
word ‘suicide’ is employed to characterize the 
crime of self-murder. It is called ‘self-mur- 
der’ in terms in Webster, and is detined to 
be the act of designedly destroying one’s own 
life, committed by a person of years of dis- 
cretion and of sound mind. Self-destruction 
under Insane impulses so strong as to be 
beyond the control and restraint of the will 
is a result produced by disease, for which 
the victim of it is no more morally responsi- 
ble than he would be for any other of the 
maladies of which men dle. The disease, 
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when it manifests itself in that form of 
melancholia which creates a prevailing pro- 
pensity to suicide, consists in the unfound- 
ed and morbid fancies of the sufferer re- 
garding his means of subsistence or his posi- 
tion in life, or in distorted conceptions of 
his relations to society or his family, of his 
rights or duties, or of dangers threatening 
his person, property, or reputation.“ Con- 
necticut Mut. Life Ins. Co. v. Groom, 86 Pa, 
92, 97, 27 Am. Rep. 689. 


“ ‘Felo de se,’ or ‘suicide,’ is where a man 
of the age of discretion and compos mentis 
voluntarily kills himself.” Hale’s Pleas of 
the Crown, 411. “A ‘felo de se,’ therefore, 
is he that deliberately puts an end to his 
own existence, or commits any unlawful, 
malicious act, the consequence of which is 
his own death. The party must be of years 
of discretion and in his senses, else it is no 
crime.” 4 Bl. Comm. 189. It is something 
more than self-sought or self-inflicted death. 
It is a species of crime or wickedness; some- 
thing wrong; a kind of self-murder. Let it be 
supposed that the unforfunate man is so far 
gone in mental derangement that he has lost 
the power of distinguishing right and wrong, 
and of electing between them in conduct. 
While bis moral agency is thus suspended, 
he conceives the design that he will dispose 
of his life by suicide. He selects a fit in- 
strument for his purpose and uses it fitly. 
Though by reason of his malady he knows 
nothing of good and evil, he can still apply 
the law of cause and effect. He remembers 
that a loaded pistol may be discharged by 
pulling the trigger, and that a bullet in the 
brain will produce death. With a distinct 
purpose to kill himself, a purpose as easilv 
performed, perhaps, in particular cases of 
insanity, as the Intention to take food or 
drink—nay, in some cases, it may be impos- 
sible not to form it—he fires the fatal shot 
and dies. The result is a so-called suicide, 
but not a real one. The physical properties 
are all present, but the essential moral prop- 
erty is absent. Such an act is not suicide, 
within the meaning of a policy of insurance 
that, if the insured shall die by suicide dur- 
ing the continuance of this policy,” the policy 
shall be void. Life Ass’n of America v. 
Waller, 57 Ga. 533, 536. 


“Suicide,” according to its legal defini- 
tion and acceptation, means the act of mali- 
cious self-murder. 2 Bouv. Law Dict. The 
great weight of authority in this country un- 
doubtedly is that the term “suicide” implies 
an act of self-destruction deliberately done 
by a person capable of forming a legal in- 
tention, and that when one kills himself 
while insane, even though he intends that 
the result of the act shall be fatal, but 
through the impairment of the reasoning 
faculties is not able to understand the morai 
eharacter, nature, consequence, and effect of 
such act, or is impelled by an irresistible 
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impulse which he cannot withstand, such act 
is not “suicide” within the legal sense of the 
term. Such meaning will be given to the 
term, in a life policy which provides that 
the insurer shall not be liable in case in- 
sured commits suicide, unless the policy con- 
tains other words extending the meaning of 
the term. Grand Lodge of Illinois, Independ- 
ent Order of Mut. Aid, v. Wieting, 68 III. 
App. 125, 126. 


The term “shall die by suicide,” as used 
in an insurance policy providing that it shall 
be void if the insured “shall die by suicide,” 
is synonymous with “shall die by his own 
hand” and “shall commit suicide,” and in- 
cludes self-destruction induced by insanity. 
Cooper v. Massachusetts Mut. Life Ins. Oo., 
102 Mass. 227, 230, 3 Am. Rep. 451. 


The words “committed suicide,” as used 
in Rev. St. Mo. 1889, § 5855, excluding a 
defense to an action on a life insurance pol- 
icy on the ground that the insured committed 
suicide, are used in their popular sense, as 
comprehending all cases where the insured 
took his own life, whether while sane or in- 
sane. Knights Templars’ & Masons’ Life In- 
demnity Co. v. Jarman (U. S.) 104 Fed. 638 
643, 44 C. C. A. 93. . 


SUICIDE, SANE OR INSANE. 


The term “suicide, sane or insane,” in 
life policles providing that there shall be no 
recovery if the death of the insured is caus- 
ed by suicide, sane or insane, is equivalent 
to the words “suicide, felonious or other 
wise.” Spruill v. North Western Mut. Life 
Ins. Co., 27 8. E. 39, 40, 120 N. C. 141. 


A life policy providing that it shall be 
come void if the assured shall commit sui- 
cide while sane or insane” does not operate 
to avoid liability in all cases of self-de 
struction by the insured. If the assured 
takes his own life while in a state of uncon- 
sciousness, or does it involuntarily, whether 
sane or insane, such act is nothing more 
than an accident, and would not operate to 
avoid the policy. Parish v. Mutual Benefit 
Life Ins. Co., 49 S. W. 153, 155, 19 Tex. Civ. 
App. 457 (citing Pierce v. Travelers’ Life Ins. 
Co., 34 Wis. 389). 


Where a life policy provides that it shall 
be void if the insured commits suicide, feloni- 
ously or otherwise, sane or insane, the pol- 
icy is avoided by the suicide of the in- 
sured committed while temporarily insane. 
though he was in no manner conscious of 
or responsible for the act. Scarth v. Se 
curity Mut. Life Soc., 39 N. W. 658, 659, 75 
Iowa, 846, quoting Bigelow v. Berkshire 
Life Ins. Co., 93 U. S. 284, 23 L. Ed. 918, 
where defendant pleaded that the insured 
died from the effect of a pistol wound in- 
flieted on his person by his own hand, and 
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that he intended by such means to destroy 
his life, and plaintiff by reply pleaded that 
the insured, when he inflicted the pistol 
wound on his person, was of unsound mind 
and wholly unconscious of the act, and it 
was held that a demurrer to the replication 
was properly sustained. In Streeter v. West- 
ern Union Mut. Life & Accident Soc., 31 N. 
W. 779, 65 Mich. 199, 8 Am. St. Rep. 882, 
the policy provided that it should be void if 
the insured died by his own hand, sane or 
insane. The insured died from a pistol shot 
inflicted by himself while, as the evidence 
tended to show, he was insane. Witnesses 
expressed the opinion that his mental ca- 
pacity was such that he was unable to con- 
trol any of his physical actions that might 
have been called upon to carry out any one 
of his impulses. It was held that the in- 
surer was not liable. In support of the rule 
announced by these cases, see, also, Pierce v. 
Travelers’ Life Ins. Co., 34 Wis. 389; Salen- 
tine v. Mutual Ben. Life Ins. Co. (U. S.) 24 
Fed. 159; Riley v. Hartford Life & Annuity 
Ins. Oo. (U. S.) 25 Fed. 315; Adkins v. Co- 
lumbla Life Ins. Co., 70 Mo. 27, 35 Am. Rep. 
410. In some of these cases language was 
employed which would seem to indicate that, 
if the insured was not at the time conscious 
of the physical nature and consequences of 
the act, the policy might not be void. We 
think, however, that the better rule and log- 
ical conclusion of all the cases ig that the 
condition in the policy was meant to include 
self-destruction, no matter what the mental 
condition of the insured was at the time of 
the act. Of course, the policy never was in- 
tended to include death by accident, as by 
taking poison by mistake, or accidental dis- 
charge of a gun or pistol held in the hands 
of the insured, or the like It means all 
suicidal acts, whether denominated as crim- 
inal or such as are the offspring of insanity. 
Scarth v. Security Mut. Life Soc., 89 N. W. 
658, 659, 75 lowa, 346. 


SUICIDE, VOLUNTARY OR INVOLUN- 
TARY. ° 


The term “suicide, voluntary or involun- 
tary,” in a life policy providing that the in- 
surer shall not be liable for death resulting 
from suicide, voluntary or involuntary, does 
not include death resulting from the taking 
of poison, unless it is taken knowingly. 
Edwards v. Travelers’ Life Ins. Co. (U. S.) 
20 Fed. 661, 662. 


As used in a life policy providing that 
the insured shall not be liable in case of 
“suicide, voluntary or involuntary, sane or 
insane,” the phrase is sufficient to include 
self-destruction in any form and from any 
cause, and is not limited to intelligent, con- 
scious, criminal self-destruction. Haynie v. 
Knights Templars’ & Masons’ Life Indem. 
nity Co., 41 8. W. 461, 464, 139 Mo. 416. 
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See “Ancillary Suit“; “Fictitious Suit“; 
“Lawsuits”; “Nullity Suit”; “Original 
Suit“; “Right of Suit.“ 

See, also, “Case”; “Cause (in practice)“; 
“Civil Action—Case—Suit—KEte.” 

Collusive suit, see “Collusion.” 


The term “suit” is a very comprehensive 
one, and is said to apply to any proceeding 
in a court of justice by which an individual 
pursues that remedy which the law affords 
him. The modes of proceeding may be va- 
rious; but, if the right is litigated between 
the parties in the court of justice, the pro- 
ceeding is a suit. Kohl v. United States, 91 
U. S. 367, 375, 23 L. Ed. 449; Weston v. City 
of Charleston, 27 U. S. (2 Pet.) 449, 464, 7 
L. Ed. 481; Upshur County v. Rich, 10 Sup. 
Ct. 651, 653, 135 U. S. 467, 34 L. Ed. 196; 
Mooney v. Buford & George Mfg. Co. (U. 8S.) 
72 Fed. 32, 36. 18 C. C. A. 421; Ward v. Con- 
gress Const. Co. (U. S.) 99 Fed. 598, 603, 39 
C. C. A. 669; The Jarnecke Ditch (U. S.) 69 
Fed. 161, 166; Claflin v. Robbins (U. S.) 5 
Fed. Cas. 806, 807; Nichols y. Bingham, 40 
Atl. 827, 829, 70 Vt. 320: Rowan v. Shapard, 
2 Willson, Civ. Cas. Ct. App. §§ 295, 802; In 
re Jenckes, 6 R. I. 18, 22. 


A suit is any proceeding in a court of 
justice on which a plaintiff pursues his rem- 
edy to recover a right or claim. Gurnee v. 
Brunswick County (U. S.) 11 Fed. Cas. 117, 
119 (citing Sewing Mach. Co.’s Cases, 85 U. 
S. [18 Wall.] 585, 21 L. Ed. 914). 


“A suit is defined to be the prosecution 
of some demand in a court of justice.” Ex 
parte Towles, 48 Tex. 413, 433; Callen v. El- 
lison, 18 Ohio St. 446, 453, 82 Am. Dec. 448. 


A “suit” is a proceeding in a court of 
justice for the enforcement of a right. 
Drake v. Gilmore, 52 N. T. 389, 393. 


A suit is an action or process for the re- 
covery of a right or claim. Philadelphia & 
R. Coal & Iron Co. v. City of Chicago, 41 N. 
E. 1102, 1103, 158 III. 9. 


A “suit” is the prosecution or pursuit of 
some claim, demand, or request. Callen v. 


Ellison, 18 Ohio St. 446, 453, 82 Am. Dec. 
448. 


“Suit” is defined as the rightful method 
of obtaining in court what is due to any one. 
Sanford v. Sanford, 28 Conn. 6, 20. 


A “suit” is a proceeding in court accord- 
ing to the forms of law to enforce the rem- 
edy to which a party deems himself entitled. 
Kuhl v. Chicago & N. W. Ry. Co., 77 N. W. 
155, 159, 101 Wis. 42. 


A suit or action is the means of admin- 
istering judgment, which is the remedy pre 
scribed by law for the redress of an injury. 
Zeigler v. Vance, 3 Iowa (3 Clarke) 528, 530. 


SUIT 


“The term ‘suit’ means the prosecution 
or pursuit of some claim, demand, or request. 
In law language it is the prosecution of some 
demand in a court of justice. ‘The remedy 
for every species of wrong is,’ says Black- 
stone, ‘the being put in possession of that 
right whereof the party injured is deprived.’ 
The instruments whereby this remedy is ob- 
tained are a diversity of suits and actions, 
which are defined by the Mirror to be the 
lawful demand of one’s right, or, as Bracton 
and Fleta express it, in the words of Jus- 
tinian, ‘jus prosequendi in judicio quod alicui 
debetur.’” Cohens v. Virginia, 19 U. & (6 
Wheat.) 264, 405, 5 L. Ed. 257. 


Popularly the word “suit” means an 
action of any kind in a court of justice, 
whether commenced by writ, bill, or peti- 
tion, or by information or indictment. Nor 
is the legal definition much less general; for, 
as Blackstone has it, it is “the lawful de- 
mand of one’s rights,” or as Bracton and 
Fleta express it, in the words of Justinian, 
“jus prosequendi in judicio quod alicui de- 
betur.” In re Grape St., 103 Pa. 121, 128, 18 
Wkly. Notes Cas. 377, 378. 


Lord Coke defines a suit to be “actio 
allud ést, quam jus prosequendi in judicium 
quod sibi cebetur.” Blackstone says a suit 
or action is a legal demand of one’s rights. 
Peeler v. Norris’ Lessee, 12 Tenn. (4 Yerg.) 
331, 339. 


The meaning of the word “suit,” in a le- 
gal sense, as given by Webster, is: An at- 
tempt to gain an end by legal process.” Dob- 
bins v. First Nat. Bank, 112 Ill. 553, 566. 


A suit at law is a contest between two 
parties in a court of justice; the one seek- 
ing and the other withholding the thing in 
contest. The same individual cannot be at 
the same time both the person seeking and 
the person withholding. Pearson v. Nesbit, 
12 N. C. 315, 316, 17 Am. Dec. 569. 


The words “suit” and “action” import 
the legal demand of a civil right. Cannon v. 
Phillips, 34 Tenn. (2 Sneed) 185, 190. 


By Code, §§ 2242, 3251, a suit is remedy 
which the law gives to enforce a right aris- 
ing from the violation of a contract or for an 
injury to person or property. Chisholm v. 
Lewis, 66 Ga. 729, 732. 


A suit is the usual mode of settling a 
right. Glenn v. Thistle, 23 Miss. (1 Cushm.) 
42, 54. 


A proceeding in a court of common law 
or equity, which culminates in a judgment 
which conclusively determines a right or 
obligation, so that it cannot be further liti- 
gated except by writ of error or appeal, is a 
“suit, within the meaning of the federal 
judiciary acts. In re Stutsman County (U. 
S.) 88 Fed. 337, 341. 
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Rev. St. § 1846, providing that the fil- 
ing of a petition shall be the commencement 
of a suit, may mean either an action or a 
special proceeding, according to the nature 
of it. Wisconsin Cent. Ry. Co. v. Cornell 
University, 5 N. W. 331, 332, 49 Wis. 162. 


There is no doubt that by the word 
“suit” was once understood an original writ; 
but such is not the case now, since what 
was called an “original writ” is abolished. 
Tyler v. Canaday (N. T.) 2 Barb. 160, 162. 


Action synonymous. 
See “Action.” 


Proceeding by appeal, error, er review. 
The bankruptcy law of 1867 (14 Stat. 
517) provides that no suit at law or equity 
shall be maintained in any court between 
an assignee in bankruptcy and a person 
claiming an adverse interest touching any 
property or right of property transferable to 
or vested in such assignee, unless brought 
within two years from the time when the 
cause of action accrued for or against the 
assignee. Held, that the word “suit” does 
not apply to a proceeding to review a decree 
in equity. Wilt v. Stickney (U. 8.) 80 Fed. 
Cas. 256, 257. 


“Suit,” as used in Rev. St. art. 3212, 
providing that any person interested in any 
will which has been probated may institute 
a suit in the proper court to contest the va- 
lidity thereof within four years after its pro- 
bate, is of a very comprehensive significa- 
tion, and, unless the context requires it, does 
not extend ordinarily to a proceeding by ap 
peal, error, or review, as the latter term is 
ordinarily understood and used in speaking 
of bills of review technically. Franks v. 
Chapman, 61 Tex. 576, 580 (citing Abb. Law 
Dict.). 


In 2 Rev. St. p. 474, § 100, providing that 
“no suit commenced by or against any offi- 
cers shall be abated or discontinued by the 
death of such officers, their removal from or 
resignation of their office, or the expiration 
of their term, but the court in which any 
such action shall be pending shall substitute 
the names of the successors in such office,” 
the word “suit” is used in its modern sense, 
and is synonymous with “action.” A suit is 
defined to be the prosecution or presentment 
of some claim, demand, or request. In law 
it is the prosecution of some demand in a 
court of justice. <A civil action is defined to 
be a legal demand of one’s rights, or it is the 
form of a suit given by law for the recovery 
of that which is due. Until judgment the 
suit is calléd an “action.” A writ of error is 
not a “suit” or “action,” as those words 
are understood and used. Hence such sec- 
tion does not require the substitution of a 
successor in office as plaintiff in a writ of 
error which was sued out by his predecessor. 
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Town of Clayton v. Beedle (N. Y.) 1 Barb. 11, 
15, 16. 


The word “suit,” in the bankruptcy act 
of 1867, providing that no suit at law and 
equity shall be maintained between an as- 
signee and bankrupt and a person claiming an 
adverse interest touching any property or 
right of property transferable to or vested 
in such assignee, unless brought within two 
years from the time when the cause of action 
accrued for or against such assignee, does 
not include a bill of review in equity. Wilt 
v. Stickney (U. S.) 30 Fed. Cas. 256, 257. 


Arbitration. 


An arbitration is not a suit in court, 
within the meaning of Act Feb. 20, 1866, 
an act to regulate judicial proceedings. It 
is a proceeding before triors chosen by the 
parties. It is not an action commenced in 
court, in which there may be an appearance 
term, and a pleading term, and a judgment 
term. Crook v. Chambers, 40 Ala. 239, 243. 


Attachment. 

An attachment against a nonresident 
debtor is a “suit,” within the meaning of 
the judiciary act of the United States, giv- 
ing exclusive jurisdiction to the District 
Courts of the United States of all suits 
against consuls. In re Aycinena, 3 N. T. 
Super. Ct. (1 Sandf.) 690, 692. 


Although attachment is an ancillary rem- 
edy, and applicable to a limited class of 
cases, yet within its limits it rests upon its 
own facts, and not upon the facts of the 
action. Reed v. Maben, 21 Neb. 696, 33 N. 
W. 252. An attachment, though sometimes 
called an ancillary or auxiliary proceeding, 
is nevertheless in all essential respects a suit. 
Jordan v. Dewey, 40 Neb. 639, 59 N. W. 88; 
Gibson v. Sidney, 69 N. W. 314, 315, 50 Neb. 
12. 


Where an attachment is adjudged void, 
it cannot be treated as a “suit,” or case,“ 
within Code, § 2932, allowing a renewed case 
to be brought within six months after a suit 
bas been disposed of and limitations have 
run. Edwards v. Ross, 58 Ga. 147. 


The word “suit,” as used in Const. art. 
5, $ 8. conferring on the district court alone 
original jurisdiction of all suits for the trial 
of title to land and for the enforcement of 
Hens thereon, embraces an attachment suit, 
and therefore the district court alone has au- 
thority to enforce attachment liens on land. 
Rowan v. Shapard, 2 Willson, Civ. Cas. Ct. 
App. $$ 295, 302. 


A suit cominenced by summons in a state 
court of New York, and under Code Civ. 
Proc. § 135, against a foreign corporation 
having property in that state, followed by 
a warrant of attachment issued under sec- 
tion 227 et seq., against the property of the 
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corporation in the state, and duly served by 
attaching the property, is a “suit,” within 
the meaning of Judiciary Act Cong. Sept. 
24, 1789, providing for the removal of suits 
from state to federal courts. Barney v. 
Globe Bank (U. 8.) 2 Fed. Cas. 894, 895. 


Assessment proceeding. 


In considering the question whether pro- 
ceedings for a special assessment constitute 
a suit within the meaning of the federal ju- 
dicial laws, the court says: There have 
been frequent definitions by the Supreme 
Court of a suit in the sense of these removal 
acts, applying it to all proceedings which 
are strictly judicial and in which parties 
are litigating their rights.” This definition 
is a very comprehensive term, and one un- 
derstood to apply to any proceeding in a 
court of justice by which an individual pur- 
sues the remedy which the law affords him. 
The modes of proceeding may be various; 
but, if a right is litigated between parties 
in a court of justice, the proceeding by which 
the decision of the court is sought is a suit. 
It is held, however, that the assessment 
proceedings, being an exercise of the tax 
power and an administrative act, do not con- 
stitute a suit, though they are conducted un- 
der judicial forms by a court of general 
power. In re City of Chicago (U. S.) 64 
Fed. 897, 898. 


A proceeding under Act W. Va. Feb. 23, 
1883, providing that a person aggrieved by 
the assessment of his real estate may apply 
to the county for redress, is not a “suit,” 
within the meaning of United States stat- 
utes authorizing the removal of suits from 
state to federal courts. Upshur County v. 
Rich, 10 Sup. Ot. 651, 653, 135 U. S. 467, 34 
L. Ed. 196. 


Cause of action distinguished. 


The marked distinction that exists be- 
tween the word “suit,” cause,“ or “action,” 
and the words “cause of action,” is sharply 
presented in Koon v. Nichols, 85 III. 155. It 
is there said: “The word ‘cause’ here menns 
the particular suit in which the order is 
made, not that the cause of action shall be 
considered as abandoned, but only that such 
particular suit shall be considered as aban- 
doned, and no further action shall be had 


thereon.” Fish v. Farwell, 43 N. B. 367, 872, 
15 III. 236. 
Certiorari. 
The term “suit,” in Limitation Act 


March 6, 1856, § 23, providing that if any 
sult shall be commenced within the time 
limited by the act, and the same shall be 
discontinued, dismissed, or the plaintiff non- 
suited, or Judgment be arrested, and the pe- 
riod of limitation expires during the penden- 
ey of such suit, it shall be lawful to renew 
such suit within any time after six months 
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after such termination of the case, includes: then becomes a sult at law, within the mean- 


an application for a writ of certiorari, as a 
suit is an action or a process for the recov- 
ery of a right or claim, a legal application to 
a court for justice, the prosecution of a right 
before any tribunal, and certiorari is but a 
process, an action, or a prosecution by peti- 
tion to the court for the recovery of a right 
without which the right is gone. Hendrix v. 
Kellogg, 32 Ga. 435, 437. 


Proceeding to charge stockholder. 


Rev. St. Mo. 1889, § 2517, provides that, 
after the return nulla bona of an execution 
against a corporation, a judgment creditor 
may, on motion and after notice in writing 
to the person to be charged, have an execu- 
tion against any stockholder for the amount 
of his unpald stock. Held, that this pro- 
ceeding to charge the stockholder is not mere- 
ly auxiliary to and dependent on the suit 
against the corporation, but is within itself 
a suit, within the meaning of the removal 
of causes acta, and may be removed by the 
stockholder to a federal court when the req- 
uisite diversity of citizenship exists. Lacka- 
wanna Coal & Iron Oo. v. Bates (U. 8.) 56 
Fed. 787, 738. 


Proceeding to collect delinquent taxes. 


The proceeding for the collection of de- 
linquent taxes, provided for by Laws N. D. 
1897, c. 67, is a suit,“ within the meaning 
of that phrase in the federal judiciary acts 
(Act March 8, 1887, c. 373, 24 Stat. 552, and 
Act Aug. 13, 1888, e. 866, 25 Stat. 433 [U. 8. 
Comp. St. 1901, p. 508). In re Stutsman 
County (U. S.) 88 Fed. 837, 841. 


Proceeding to compel issuamee of ocer- 
tificate of stock. 

The word “suit” comprehends, not only 
actions at law, but every judicial proceeding 
for the enforcement of a right (Bouv. Law 
Dict.), and therefore includes a proceeding 
against a national bank to compel the issu- 
ance of a duplicate certificate of stock, and 
was within the jurisdiction of a state court 
under U. S. Comp. St. 1901, p. 3458. In re 
Hayt, 79 N. T. Supp. 845, 846, 39 Misc. Rep. 
356. 


Condemnation proceeding. 


A proceeding by a city to condemn land 
for the extension of a street may be referred 
to the inhabitants, under Code, § 3419, au- 
thorizing the submission of a suit. City of 
Marion v. Ganby, 26 N. W. 40, 41, 68 Iowa, 
142, 


A proceeding for the condemnation of 
private property for a public use, while be- 
fore the commissioners appointed to appraise 
the land, is not in the nature of a suit at law; 
yet, when the same is transferred to the 
district court by appeal from an award of 
the commissioners pursuant to the provisions 
of the statute of the state, the proceeding 


ing of Act March 3, 1875, providing that 
any suit of a civil nature at law or in equi- 
ty, pending or brought in a state court, in 
which there is a controversy between the 
citizens of different states, may be removed 
by either party into the Circuit Court of the 
United States for the proper district. and 
such proceedings may therefore, if between 
citizens of different states, be removed to a 
federal court. Mississippi & Rum River 
Boom Co. v. Patterson, 98 U. 8. 403, 406, 25 
L. Ed. 206. 


The word “suits,” as used in Judiciary 
Act Sept. 24, 1789, § 11, providing that the 
Circuit Court shall have original cognizance, 
concurrent with the courts of the several 
states, of all suits of a civil nature at com- 
mon law, when the matter in dispute ex- 
ceeds, exclusive of costs, $500, and the Unit- 
ed States are plaintiffs, includes a proceed- 
ing brought by the United States to condemn 
land for public use. United States v. In- 
lots (U. S.) 26 Fed. Cas. 482, 487. 


A proceeding under the statutes of Colo- 
rado for the appropriation of private prop- 
erty for public use and to fix the compensa- 
tion thereof is a suit at law, within the 
meaning of the Constitution of the United 
States and the acts of Congress conferring 
jurisdiction upon the courts of the United 
States; and therefore it is the right of a 
party to such a proceeding to have it removed 
from the state to the federal courts on the 
ground of citizenship. Searl v. School Dist. 
No. 2, 124 U. S. 197, 199, 8 Sup. Ct. 460, 31 
L. Ed. 415. 


By Rev. St. e. 114, it is provided that 
“all controversies which might be the sub- 
ject of a personal action at law or of a suit 
in equity” may be submitted to the decision 
of arbitrators. Held, that such section did 
not authorize the submission to arbitrators 
of a claim under the mill act (Rev. St. e. 
116) for damage occasioned to land by flow- 
ing it by a milldam, collectible under a par- 
ticular statutory mode of redress, and bence 
not a controversy which might be the subject 
of a personal action at law or of a suit in 
equity. Henderson v. Adams, 59 Mass. (5 
Cush.) 610, 612. 


A proceeding under the right of eminent 
domain to condemn land is not a “suit prose- 
cuted against an estate,” within the meaning 
of the Constitution, of which a United States 
Circuit Court has no jurisdiction. Warren v. 
Wisconsin Valley R Co. (U. S.) 20 Fed. Cas. 
290, 292. r 


Controversy synonymous. 
Controversy distinguished, 
versy.” 
Code, c. 130, § 23, providing that all per- 
sons to any civil action, suit, or proceeding 
shall be competent witnesses for or against 
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each other in the same manner as other 
witnesses, except that the husband shall not 
be examined for or against his wife, or the 
wife for or against her husband, except in an 
“action or suit“ between the husband and 
wife. It was held that the words action and 
suit are synonymous with “controversy,” and 
cannot be construed as merely designating 
the particular mode in which the controversy 
may be presented to the court by action or 
suit; and, in order to exclude either the hus- 
band or wife as a witness, the controversy, 
in whatever form presented, must be be- 
tween the husband and wife, and does not 
include a controversy between a stranger 
and the husband and wife. Anderson v. 
Snyder, 21 W. Va. 632, 645. 


Proceeding before county board. 


A petition to a board of supervisors for 
the allowance of a claim is not a “suit”; the 
board of supervisors not being a court. They 
constitute a branch of the executive part of 
the government, not of the judiciary. Gurnee 
v. Brunswick County (U. 8.) 11 Fed. Cas. 117, 
119. 


A claim against a county for right of 
way for a public road, while the same is 
pending before the county board of a coun- 
ty created by the law of Nebraska, is nota 
sult, within the meaning of the acts of Con- 
gress providing for the removal of suits 
from state to federal courts. Fuller v. Col- 
fax County (U. S.) 14 Fed. 177, 178 


Proceedings before the county commis- 
sioners on a petition to lay out a highway, 
in wbich counsel appear, witnesses are ex- 
amined, and arguments made as in other 
courts, is a “suit,” within the meaning of a 
by-law of a town authorizing its selectmen 
to appear and defend suits brought against 
it. Inhabitants of Hyde Park v. Wiggin, 31 
N. E. 603, 694, 157 Mass. 94. 


The word “suit” as used in an act pro- 
viding that no act of the general assembly 
shall affect any suit begun or pending at the 
time of its passage, embraces proceedings be- 
fore selectmen for the laying out of high- 
ways. This holding seems to be based large- 
ly on the fact that under the provisions of 
the statutes relative to such proceedings the 
action of the selectmen is in itself judicial, 
and that from their decision an appeal lies to 
the county court, which court is confined 
to the same matter that the selectmen acted 
upon; so the proceedings in that court are 
but a continuation of the proceedings before 
the selectmen. Dunn v. Town of Pownal, 
26 Atl. 484, 485, 65 Vt. 116. 


Criminal prosecution. 
“Suit,” in its widest signification, means 
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sense, 
389. 


The word “suit” is sometimes applied as 
well to criminal as to civil prosecutions, but 
is often used both in statutes and in ele- 
mentary treatises in a more restrained and 
narrow sense. It is frequently, if not ordi- 
narily, confined to civil proceedings, and, as 
used in a statute giving a federal District 
Court exclusive original jurisdiction of all 
suits for penalties and forfeitures incurred 
under the laws of the United States, the 
term did not include a prosecution for the 
exportation of goods to a foreign country 
contrary to law, which is punishable by fine 
and forfeiture. United States v. Mann (U. 
8.) 26 Fed. Cas. 1153, 1154. 


The word “suit” bas, in practice, been 
considered as meaning criminal prosecutions, 
as well as civil proceedings. The word 18 
held to have this meaning in the Massa- 
chusetts statutes providing that upon motion 
of either party to a suit the court is required 
to examine the person called as a juror 
therein, to know whether he ig related to the 
party or has any interest in the cause, or has 
expressed or formed an opinion, or is sensi- 
ble of any bias or prejudice therein. Com- 
monwealth v. Moore, 9 N. E. 25, 26, 143 Mass. 
136, 58 Am. Rep, 128. 


Code, $ 1728, providing that, “if any of 
the jurors drawn have a suit pending and at 
issue in the superior court, the scrolls with 
their names must be returned into partition 
No. 1 of the jury box,” cannot be construed 
to include one accused of crime and prosecut- 
ed for it; but the language may be well 
applied to either party to a controversy 
which has found its way in court to be there 
settled. Hodges v. Lassiter, 2 S. E. 923, 924, 
96 N. C. 351. 


The word “suit” in Act Jan., 1853, re- 
quiring instructions in suits to be in writ- 
ing, applies only to civil causes. Leonardo 
v. Territory, 1 N. M. 291, 296. 


State v. Chitty (S. C.) 1 Bailey, 379, 


Proceeding to discover assets of estate. 


A proceeding under sections 74-78, Rev. 
St. 1899, for the discovery of assets of an es- 
tate, is a “suit pending,” within the mean- 
ing of the law for obtaining depositions. 
Eckerle v. Wood, 69 S. W. 45, 46, 95 Mo. 
App. 878 


Divorce proceeding. 


“A suit for divorce is not a suit between 
two parties, but is a triangular proceeding, 
in which the state is an adverse party, as 
the state has an interest in all suits for di- 
vorce. è è The court, as representative 
of the state, is not bound by the pleadings 


any proceeding in a court of justice, and of the parties, but may, on its own motion, 
hence includes a criminal prosecution; but examine witnesses as to suspicious conduct 
it is not generally understood in such latter showing recriminatioz, collusion, or condona- 


o 
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tion, although the defendant has not alleged 
any such defenses.” Decker v. Decker, 61 N. 
E. 1108, 1109, 193 III. 285, 55 L. R. A. 697, 
86 Am. St. Rep. 325 (citing 2 Bish. Mar. & 
Div. c. 16). 


A proceeding to obtain a divorce is a 
“suit,” within the statute of April 14, 1834, 
authorizing the president of another dis- 
trict, residing nearest to the place where the 
cause is pending, with one or more of the as- 
sociate judges of the proper county, to hold 
a special court for the trial of it. Kolb's 
Case (Pa.) 4 Watts, 154, 155. 


Election contest. 


There is a broad distinction between 
suit for anoffice and a merecontest of the re- 
sult of the election as declared by the officer 
to whom the duty of certifying the fact is 
intrusted. The power of the officer or tri- 
bunal before whom an election contest is 
conducted is limited to the mere award of 
the election, or of ordering another election. 
Neither the officer nor the tribunal before 
whom the contest is had gives the contestant 
a judgment for his right to the office, or for 
the fees and emoluments of it, but merely 
gives him a certificate and leaves him, if the 
office is not voluntarily surrendered by the 
contestee, to assert his title thereon. Fur- 
thermore the character of the proceedings is 
the same, whether the contest is prosecuted 
before the judge in chambers or before the 
court. Though heard before the court, it is 
to be determined without a jury. Indeed, if 
the Legislature should see fit to do so, unless 
restrained by some constitutional provision, 
it might authorize a review of the action of 
the officer conducting the election by some 
other executive officer. On the other hand, 
if it was a suit, a trial by jury should not 
be denied, if demanded. Const. art. 5, § 10. 
It therefore follows that an election contest 
is not a “suit, complaint, or plea,” within the 
meaning of the phrase as used in defining the 
constitutional jurisdiction of the district 
court. Williamson v. Lane, 52 Tex. 335, 345. 


Proceeding to establish drain. 


Under the Indiana statutes relating to 
the establishment of drains (2 Burns’ Rev. 
St. §§ 5622, 5664), proceedings are commenced 
by a petition of landowners, after which the 
drainage commissioners locate the route of 
the proposed drain, ascertain the costs, as- 
sess benefits and damages, and then file their 
report in the circuit court. Thereafter any 
landowners opposed to the drain may file 
remonstrances, putting in issue the questions 
whetber the drain will promote public health 
or be a public utility, whether the scheme is 
practical and can be accomplished for the 
aggregate amount of benefits assessed and 
whether the assessment of benefits to the 
lands of remonstrants is too large. Held, 
that within the meaning of the Removal Acts 
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this proceeding presents a civil suit. In re 
The Jarnecke Ditch (U. S.) 69 Fed. 161, 166. 


Execution. 


The words “suits or proceedings,” in the 
saving clause of section 66 of the act of 
1872 relating to judgments and executions, 
which repeals certain prior laws, embrace 
executions. Dobbins v. First Nat. Bank, 112 
III. 553, 566. 


“Lord Coke says the word ‘suit’ includes 
the execution, which the word ‘action’ does 
not; so, if the body of a man be taken in 
execution and the plaintiff releaseth all ac- 
tions, yet he shall remain in execution, but 
if he release all suits the execution is gone.” 
People v. Rensselaer County Judge (N. Y.) 13 
How. Prac. 398, 400 (quoting Co. Lit. 2919). 


Foreclosure proceeding. 


„Suit,“ within the meaning of a statute 
prohibiting attorneys, ete, from buying 
choses in action with intent or for the pur- 
pose of bringing suits thereon, applies to 
suits in equity, but not to a proceeding to 
foreclose a mortgage by advertisement. Hall 
v. Bartlett (N. Y.) 9 Barb. 297, 300. 


Foreign attachment. 


The word “suit,” as used in a policy of 
insurance providing that no suit for the re- 
covery of any claim on the policy should be 
sustainable in any court of law or chancery 
unless commenced within 12 months after the 
loss occurred, clearly meant any proceeding 
in a court for the purpose of obtaining such 
remedy as the law allows a party under the 
circumstances; and as the proceeding by 
foreign attachment is authorized by statute 
in order to enable a creditor to hold the 
goods or credits of his debtor in the hands 
of a third party, the commencement of that 
proceeding is the commencement of a suit 
for that purpose, within the meaning of this 
provision. Harris v. Phoenix Ins. Co., 35 
Conn. 310, 312. 


Proceeding under fugitive slave law. 


A “suit” is a prosecution of some claim, 
demand, or request. Cohens v. Virginia, 19 
U. S. (6 Wheat.) 407, 5 L. Ed. 257. The in- 
terposition of the claim by legal process is 
the commencement of a suit, and the trial 
of such claim is the trial of a suit. The 
prosecution of a claim to a fugitive from la- 
bor, or resistance to such claim by legal 
proceedings on the part of the fugitive, under 
the fugitive slave law, is a suit. In re 
Booth, 3 Wis. 1, 39, 40. 


Garnishment proceeding. 


Garnishment proceedings are not “suits” 
against the receiver for an act or transac 
tion of his, within the meaning of Judiciary 
Act March 3, 1887, c. 373. 24 Stat. 554, as 
corrected by Act Aug. 13, 1888, c. 866, 25 Stat. 
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436 [U. 8. Comp. St, 1901, p. 582], allowing 
receivers of federal courts to be sued for 
such acts in carrying on the business con- 
nected with the property without leave of 
the appointing court. Central Trust Co. v. 
Chattanooga, R. & C. R. Co. (U. S.) 68 Fed. 
685, 687, 690. 


Habeas corpus. 


The word “suit,” as used in Act Cong. 
Sept. 24, 1789, § 25, authorizing a writ of 
error to the federal Supreme Court to re- 
view a final judgment in a suit in the Su- 
preme Court of the state in certain cases, in- 
cludes a proceeding in habeascorpus. There- 
fore the Supreme Court had jurisdiction of 
a writ of error to review an application for 
habeas corpus in extradition proceedings in 
the Supreme Court of the state. Holmes v. 
Jennison, 39 U. S. (14 Pet.) 540, 564, 10 L. 
Ed. 579. 


A procedure by habeas corpus can in no 
legal sense be regarded as a suit or contro- 
versy between private parties, and, even 
when not used to relieve against illegal re- 
straint under a criminal charge, it cannot in 
the proper sense of the term be regarded asa 
“civil suit.” It should rather be held the 
exercise of a special jurisdiction conferred 
by the Constitution and laws upon either the 
courts or judges for the prompt relief of the 
citizen against any improper interference 
with his personal liberty. Consequently it 
does not come under the provisions of the 
Code allowing an appeal to the Supreme 
Court in civil suits. McFarland v. Johnson, 
27 Tex. 105, 109. 


The word “suit,” as used in Act Cong. 
March 3, 1875, c. 137, § 2, providing for the 
removal from a state court into a federal 
court of any suit of a civil nature at law or 
in equity, where the matter in dispute ex- 
ceeds, exclusive of costs, $500, does not in- 
clude a writ of habeas corpus. Kurtz v. Mof- 
fitt, 115 U. S. 487, 505, 6 Sup. Ct. 148, 29 L. 
Ed. 458, 459. 


Proceeding to establish, alter, or dis- 
continue highway. 

A proceeding in a county court to estab- 
lisb, alter, or discontinue a public road is 
intended for the public convenience, and can- 
not, in any form it may have assumed, be 
considered as a suit between individuals, 80 
as to authorize costs to be adjudged against 
one of the parties as a party toa suit. Haw- 
kins v. Robinson, 28 Ky. (5 J. J. Marsh.) 8, 9. 


Proceeding by indictment to recover 
fine or penalty. 

In its most extended sense the word 
“suit” includes, not only a civil action, but 
also a criminal prosecution, as indictment, 
information, and conviction by a magistrate. 
Bouv. Law Dict. Under this definition a pro- 
vision of Acts Md. 1882, c. 451, that suit may 
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be brought for the recovery of certain funds 
provided for therein, and “that all suits 
therefor” shall be brought by the court of 
the county commissioners in the name of the 
state, does not necessarily preclude a pro- 
ceeding by indictment for the collection of 
such funds, especially since Acts 1880, c. 211, 
requires that in all instances proceedings for 
the recovery of fines must be by indictment. 
Snowden v. State, 14 Atl. 528, 529, 69 Md. 203. 


A statute provided that a penalty pre 
scribed thereby should be recovered only by 
a suit by the prosecuting attorney in the 
name of the people. An action was brought 
under sych statute by a pleading which was 
in form an indictment, but in substance a 
complaint, prepared and signed by the prose- 
cuting attorney, alleging a violation of the 
statute and asserting a right to recover the 
penalty provided therefor. Held, that the 
proceeding was a suit,“ within the meaning 
of the statute. If the pleading had been pre- 
pared and filed by the prosecuting attorney, 
without being returned by the grand jury, it 
would undoubtedly have been a suit; and, 
though the return of the grand jury added 
nothing, it could, on the otber hand, detract 
nothing. St. Louis, I. M. & S. Ry. Co. v. 
State, 17 S. W. 806, 807, 55 Ark. 200. 


Law actions. 


The word “suit,” as used in the statutory 
provisions relating to suits by and against 
the state, is used in its broad sense, so as to 
include suits at law, as well as suits in eq- 
uity. State v. Curran, 12 Ark. (7 Eng.) 321, 
348. 


The word “suit” embraces actions at law 
as well as equity cases. Minnett v. Milwau- 
kee & St. P. Ry. Co. (U. S.) 17 Fed. Cas. 449, 
450. 


“Suit,” as used in the statutes, is to be 
construed as meaning either proceedings at 
law or in equity, unless there is something 
in the statute to show that it is only used in 
reference to a particular court. Didier v. 
Davison (N. Y.) 10 Paige, 515, 517. 


In holding that “suit,“ within the mean- 
ing of Pub. Laws 1887, c. 632, as amended 
by Pub. Laws 1889, e. 820, providing that, 
when the assignee of an insolvent debtor dis- 
allows a claim, the claimant shall bring suit 
to test the validity thereof, was a suit in 
equity, because there is no provision in the 
statute for a mere declaratory judgment for 
the amount due, or judgment against assets 
merely, the court say that the respondents 
urge that it must mean a suit in equity, be 
cause that is the usual and technical desig- 
nation of a proceeding in equity, as “action” 
is at law. While this is the common use of 
the terms, we do not think that the words 
“suit” and “action” are used with such ex- 
actness in statutes as to warrant the conclu- 
sion that they are only to be taken in this 
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limited sense. Indeed, they are often used 
in application to both classes of cases, and 


we so find them in our statutes. The word 
“suit” is the more general term, and is 
broad enough to cover either form’ of pro- 
ceeding, but not so the provisions of the stat- 
ute in question. Niantic Mills Co. v. River- 
side & Oswego Mills, 31 Atl. 432, 19 R. I. 34. 


Mandamus proceeding. 


: | 
A proceeding for mandamus is a “suit 
City of Roodhouse v. Briggs, 62 N. | see v. Wade, 5 Ohio (5 Ham.) 494, 507. 


at law.” 
E. 778, 194 Ill. 435. 
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deposition of any witness to be used in any 
civil suit. In re Jenckes, 6 R. I. 18, 22. 


Probate proceeding. 


An order of court authorizing an admin- 
istrator to sell the lands of his intestate, re 
maining unexecuted, is not a “suit or prose 
cution” pending, within the meaning of a 
clause of a general repealing law excepting 
all suits or prosecttions pending from the op- 
eration of the statute. Ludlow’s Heirs’ Les- 


As used in the acts of Congress relating 


A mandamus proceeding is not a “suit! to removal of causes, the phrase “suits at 
of a civil nature at law or in equity,“ within common law and in equity” cannot be con- 
the meaning of an act conferring jurisdiction strued to embrace only ordinary actions at 


of such suits. Rosenbaum v. Board of 


Sup’rs (U. S.) 28 Fed. 223, 224. 


The term “suit,” within the meaning of a 
statute which requires all suits against a 
county to be brought in the circuit court of 
the county being sued, includes a mandamus 
proceeding. McBane v. People, 50 III. 503, 
507. 


The word “suit,” as used in Laws 1889, 
c. 117, $ 1, providing that suits in equity may 
be begun, injunctions granted, or receivers 
appointed in aid of any suit at law, must be 


construed in its comprehensive sense, and 


comprehends a mandamus proceeding. In re 
Sloan, 25 Pac. 930, 937, 5 N. M. 590. 


Petition for new trial. 


A suit or action is a legal demand of 
one’s right; but a petition for a new trial, 
like a motion for the same object, is not an 
action. It demands nothing, but simply asks 
permission to review a cause already de- 
cided. Magill v. Lyman, 6 Conn. 59, 61. 


Partition. 


“Collected by suit,” as used in a stipu- 
lation in a mortgage note providing that, if 
the note was collected by suit, 10 per cent. 
commission as attorney's fees should be al- 
lowed, included and comprised any legal ac- 
tion in which or by which the debt embraced 
in the note should be collected; and hence, 
where the mortgagee was made a defendant 
in a suit for partition brought by the mort- 


gagor's heirs, and the mortgagee had judg- | 


ment on the note, the note was collected by 
suit,” and the mortgagee entitled to the at- 
torney fees stipulated. Branyan v. Kay, 11 
S. E. 970, 971, 33 S. C. 283. 


Application for poor debtor’s oath. 


The application of a poor debtor before a 
master in chancery, in Massachusetts, to be 
admitted to the poor debtor's oath, under 
Supp. Rev. St. Mass. c. 141, is a “civil suit,” 
in the sense of the deposition act of Rhode 


law and ordinary suits in equity, but must 
be construed to embrace all litigation between 
parties which in the English system of juris- 
prudence, under the light of which the judi- 
ciary act, as well as the Constitution, was 
framed, were embraced in all of the various 
forms of procedure carried on in the ordinary 
law and equity courts, as distinguished from 
the ecclesiastical, admiralty, and military 
courts in the realm. The matters Htigated 
in these extraordinary courts are not, by 2 
fair construction of the act, embraced in the 
term “suits at law or in equity,” or “suit,” 
unless they have become incorporated with 
the general mass of municipal law, and sub- 
jected to the cognizance of the ordinary 
courts. It is perfectly plain that an applica- 
tion for the probate of a will is not such a 
subject as is fairly embraced in these térms. 
Gaines v. Fuentes, 92 U. S. 10, 24, 25, 23 L. 
Ed. 524. 


The word “suit” is general, and includes 
proceedings to establish claims in the pro- 
bate, as well as in the district, court. Han- 
son v. Towle, 19 Kan. 273, 279. 


Code, §§ 2265, 2603, declares that a suit 
or action commenced by a personal repre- 
sentative of deceased may be prosecuted by 
any successor of the executor or administra- 
tor who may on motion be made a party, and 
that no action shall abate by the death or 
disability of the party, if the cause of action 
survive or continue, but must on motion be 
revived in the name of or by the legal repre- 
sentative of deceased, his successor or party 
in interest. Held, that a claim filed by the 
administratrix under order of the court 


against the estate of another decedent, and 
| pending in that court for allowance or re 


jection, is a suit or action, within the mean- 
ing of the sections cited, so that, on the ad- 
ministratrix’s death, it might be revived on 
motion of or in the name of ber successor. 
Reynolds v. Crook, 11 South. 412, 414, 95 Ala. 
570. 


A statutory proceeding to probate a will 


Island, providing that it shall be lawful for to some extent partakes of the nature of a 
any justice of the Supreme Court to take the proceeding in rem, because all parties inter- 
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ested are cited to appear, and because it does 
not of necessity involve a controversy be- 
tween parties; but an action to establish a 
will is in form and substance a “suit.” There 
is an issue between the two parties involving 
the execution, existence, and validity of the 
supposed will; the one party contending for 
her rights as legatee, and the other for her 
rights as the only heir at law. Of neces- 
sity the controversy had to assume the usual 
form of a suit between hostile parties in the 
state court, and hence such proceeding was 
naturally a suit of a civil nature in equity, 
within the provision of a statute providing 
that any suit of a civil nature in which there 
shall be controversy between citizens of dif- 
ferent states may be removed to the United 
States court. Southworth v. Adams (U. 8.) 
4 Fed. 1, 4. 


Stat. 1792, e. 32, providing that in all 
“suits at law,” whether of a civil or criminal 
nature, wherein any town, person, or parish 
may be a party or interested in the suit,“ any 
inhabitant of such town or parish shall and 
may be admitted as a competent witness, pro- 
viding he has no other interest than as such 
inhabitant, and is not otherwise legally dis- 
qualified, means all judicial controversies in 
which legal rights are drawn in question; and 
hence a proceeding in the probate court seek- 
ing the proof and establishment of a will of 
lands is a “suit at law,” within the meaning 
of the statute. “It is a suit in which ad- 
verse parties are seeking to establish their 
legal rights, both to real and personal prop- 
erty. The offering of the will for probate 
is the institution of the suit. It is a suit by 
which titles to real estate by devise are to 
be settled. It may be tried by jury or other- 
wise, according to circumstances. It proceeds 
on the legal rules of evidence, and must be 
conducted and determined upon legal princi- 
ples.” Haven v. Hilliard, 40 Mass. (23 Pick.) 
10, 19. 


Writ of prohibition. 


„Suit,“ as used in Judiciary Act, § 25, 
providing that a final judgment or decree in 
any suit in the highest court of law or equity 
in the state in which a decision in the suit 
could be had, where is drawn in question 
the validity of a statute or of an authority 
exercised under any state, on the ground of 
their being repugnant to the Constitution, 
treaties, or laws of the United States, and 
the decision is in favor of their validity, may 
be re-examined in the Supreme Court of the 
United States, should be construed to include 
a writ of prohibition. “Suit” is a very com- 
prehensive term, and is understood to apply 
to any proceeding in a court of justice by 
which an individual pursues that remedy in 
a court of justice which the law affords him. 
The modes of proceeding may be various; 
but, if a right is litigated between parties in 
a court of justice, the proceeding by which 
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the decision of the court is sought is a 
“suit.” Weston v. City Council of Charles- 
ton, 27 U. S. (2 Pet.) 449, 463, 7 L. Ed. 481. 


Proceeding before railroad commission- 
ers. 

V. S8. 1894, c. 170, § 3936, provided that 
on the failure of the alderman of any city 
and a railway corporation to agree in regard 
to the location or use of a street railway, 
either party might appeal to the railroad 
commissioners, who, after due notice to the 
parties, should decide the questions. This 
statute was repealed by implication (Acts 
1896, c. 148, § 53, subd. 44); but another stat- 
ute (V. S. §§ 28, 29) saved from the effect 
of the appeal suits and proceedings in civil 
causes then pending. Held, that a proceed- 
ing before the commissioners was not a 
“suit,” or a “civil cause,” since the func- 
tions of the commissioners were merely min- 
isterial, and their decision final, and the 
words as used in sections 28 and 29 include 
only actions which are commenced in a court 
of justice, or which may come before such 
court by appeal, or such other proceedings as 
are required to be commenced before tribu- 
nals, not courts, as a condition precedent to 
giving courts jurisdiction of the matter in- 
volved. City of Burlington v. Burlington 
Traction Co., 41 Atl. 514, 515, 70 Vt. 491. 


Proceeding in rem. 


“Suit is the following of a person, and 
is not only not technically, but not even in 
common parlance, applied to seizures or pro- 
ceedings in rem. It would be, to say the 
least, a form of speech Hable to considerable 
criticism to speak of a suit being brought 
against a vessel or bale of goods.” The Lit- 
tle Ann (U. S.) 15 Fed. Cas. 622, 624. 


“Suit.” as used in a fire insurance pol- 
icy, providing that no suit for the recovery 
of any claim on the policy should be sus- 
tainable in any court of law or chancery, 
unless commenced within 12 months after 
the loss occurred, means any proceeding in a 
court for the purpose of obtaining such rem- 
edy as the law allows a party under the cir- 
cumstances, and a proceeding by foreign at- 
tachment, in order to enable a creditor to 
hold the goods or credits of the insured in 
the hands of the insurer, is the commence- 
ment of a suit for that purpose within the 
meaning of the policy; for as a proceeding 
in rem against the debt it is properly a pro- 
ceeding against the defendants who owe the 
debt, and so is a suit against the company 
for the recovery of a claim by virtue of the 
policy. Harris v. Phoenix Ins. Co., 35 Conn. 
310, 311. 


Scire facias. 


A scire facias is not such a “suit” or 
“action,” within the meaning of the Consti- 
tution of Georgia, as will abate under a plea 
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setting out the pendency of another scire 
facias between the parties for the same pur- 
pose. Heath v. Bates, 70 Ga. 633, 635. 


“Suit at law,” as used in a city charter 
giving the right of appeal from the city 
court to the superior court, at the first term 
to which any suit at law is returnable and 
before the trial by the jury, from any judg- 
ment or determination of said city court in 
said city, when the matter in demand ex- 
ceeds a certain sum, should be construed to 
include a writ of scire facias; for itis a suit 
at law, being “proceeded with in all respects 
as a suit at law, the writ being issued by 
the clerk of the court which rendered the 
original judgment and containing a summons 
to the defendant to appear and answer and 
upon which the property might be attached, 
and, although it is not an original writ, but 
a judicial writ, still it is an action, and may 
be pleaded to as an action, and may be 
released by the release of all actions. ‘Ac 
tions at law’ and ‘suits at law’ are synony- 
mous terms. They are one and the same 
thing.” White v. Washington School Dist, 
45 Conn. 59, 60. 


SUIT AGAINST THE STATE. 


The phrase “suit commenced by an indi- 
vidual against the state“ means process sued 
out by that individual against the state for 
the purpose of establishing some claim 
against it by the judgment of a court. It is 
used in such sense in the amendment to the 
federal Constitution providing that the judi- 
cial power of the United States is not to ex- 
tend to any suit in law or equity commenced 
or prosecuted against one of the states by 
the citizens of another state. Cohens v. Vir- 
ginia, 19 U. S. (6 Wheat.) 264, 408, 5 L. Ed. 
257. 


SUIT AT COMMON LAW. 


“Suits at common law” include, not 
merely modes of proceeding known to the 
common law, but all suits, not of equity or 
admiralty jurisdiction, in which legal rights 
are settled and determined. Boyd v. Clark 
(U. S.) 13 Fed. 908, 910. 


“Suits at common law,” as used in the 
clause of the Constitution providing that the 
right of trial by jury shall be preserved in 
suits at common law, means “suits in which 
legal rights are to be ascertained and deter- 
mined, in contradistinction to those where 
equitable rights alone are recognized and eq- 
uitable remedies administered, or where, as 
in admiralty, a mixture of public law or 
maritime law and equity was often found in 
the same suit.” Bains v. The James and 
Catharine (U. S.) 2 Fed. Cas. 410, 416; Baker 
v. Biddle (U. S.) 2 Fed. Cas. 439. 444. 


The expression “suits at common law,” 
in Const. Amend. 7, providing that in suits 
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at common law, where the value in contro- 
versy shall exceed $20, the right of trial by 
jury shall be preserved, means all civil suits 
in which legal rights are to be ascertained 
and determined, which are not of equity or 
admiralty jurisdiction, whatever may be tbe 
peculiar forms of such suits. United States 
v. The Queen (U. 8.) 27 Fed. Cas. 669, 671. 


The phrase “suit at common law,” as 
used in the seventh amendment to thé fed- 
eral Constitution, providing that in suits at 
common law, where the value in: controversy 
exceeds $20, the right of trial by jury shall 
be preserved, embraces all suits which are 
not of equity and admiralty jurisdiction, 
whatever may be the peculiar form in which 
they assume to settle rights. A proceeding 
by information in the nature of a quo war- 
ranto is a suit at common law, within the 
meaning of this constitutional provision. 
Bradford v. Territory, 34 Pac. 66, 67, 1 Okl. 
366. 


SUIT FOR DECREE FOR TITLE. 


An act creating a special court and de- 
claring its jurisdiction provided that it should 
not have jurisdiction of any suit in equity 
for decree for title. Held, that the term 
“suit for decree for title” included a case 
where plaintiff, having title to the land sub- 
ject to a deed of trust, sued to set aside a 
sale and annul a deed which had been made 
by the trustee under a.deed of trust; such 
a suit being substantially an action to rein- 
vest in the plaintiff a legal title to the prop- 
erty. Moise v. Franklin, 79 Mo. 518. 


SUIT FOR DOWER. 


Code, g 1372, providing that all “suits or 
proceedings for dower” must be commenced 
within three years after the death of the 
husband, should be construed to include the 
application by an heir to the probate court 
for an assignment of dower to the widow. 
Farmer v. Ray, 42 Ala. 125, 126, 94 Am. Dec. 
633. 


A “suit for dower” is an action at law, 
in which the parties are entitled to a jury 
to pass upon the questions of fact. Shipp 
v. Snyder, 25 S. W. 900, 901, 121 Mo. 155. 


SUIT FOR NECESSARIES. 


“Suit for necessaries furnished,” as used 
in Rev. St. c. 86, § 55, cl. 6, providing that 
under certain conditions and restrictions wa- 
ges were not to be exempt from trustee pro- 
cess in a suit for necessaries furnished, 
means the original action of debt for the 
necessaries actually furnished; and hence 
the claim for necessaries is merged in and 
extinguished by a judgment rendered in a 
suit on the claim, and an action upon such a 
judgment is not a suit for necessaries fur- 
nished, within the meaning of the statute, so 
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as to charge a trustee in such action on the a wife, is commonly denominated “sult mon- 


judgment for wages earned. Brown v. West, | ey,” and is for the purpose of insuring to the 


73 Me. 23, 24. 


SUIT FOR PENALTY OR FORFEI- 
TURE. 


Act Cong. Sept. 24, 1789, § 9 (1 Stat. 
76), provides that the District Court has orig- 
inal jurisdiction of all “suits for penalties 
and forfeitures” incurred under the laws of 
the United States; and section 9 also limits 
the criminal jurisdiction of the District Court 
to offenses where no other punishment than 
whipping not exceeding 30 stripes, a fine not 
exceeding $100, or a term of fmprisonment 
not exceeding 6 months, is to be inflicted. 
Held, that the words “suits for penalties and 
forfeitures” do not include crimes and of- 
fenses punishable by the District Oourt, but 
the phrase should be construed as restrained 
to such penalties and forfeitures as may be 
sued for in a civil action. United States v. 
Mann (U. S.) 26 Fed. Cas. 1158, 1154. 


SUIT FOR THE RECOVERY OF REAL 
PROPERTY. 


The phrase “suit for the recovery of real 
property,” as used in the statute limiting the 
right to the maintenance of a suit for the 
recovery of real property to 15 years after 
the right first accrued, embraces an action 
by a widow to recover dower. Anderson’s 
Trustee v. Sterritt, 79 Ky. 499, 501. 


SUIT IN EQUITY. 


An action by partners against a copart- 
nership to obtain a dissolution of the part- 
nership, the appointment of a receiver to 
wind up tts affairs, and a distribution of the 
proceeds, where defendant files a cross-com- 
plaint asking for an accounting and settle 
ment of the business, is a “suit in equity,” 
within the meaning of Act Feb. 16, 1898, 
providing that the Appellate Court shall not 
have jurisdiction of suits in equity, when the 
words “suits in equity” mean such cases as 
were known and recognized as suits of eq- 
uitable cognizance and wherein specific de- 
crees are appropriate and essential. Miller v. 
Rapp, 84 N. E. 125, 126, 7 Ind. App. 89. 


An application for an injunction is with- 
in the meaning of the term “suit in equity,” 


wife an efficient preparation of her case and 
a fair and impartial trial thereof. Yost v. 
Yost, 41 N. E. 11, 12, 141 Ind. 584. 


SUIT OF CIVIL NATURE. 


P. L. 1882, p. 195, extending the juris- 
diction of district courts to every suit of a 


civil nature,“ etc., means suits for the rem- 


edy of private wrongs. There are three 
classes of suits: Private suits for private 
wrongs, private suits for public wrongs, and 
public suits for public wrongs; and suits 
of a civil nature” means only suits of the 
first class. Koch v. Vanderhoof, 9 Atl. 771, 
773, 49 N. J. Law, 619. 


Act 1789, § 11, vesting exclusive juris- 
diction in the circuit court of all “sults of a 
civil nature” at common law or in equity, as 
used in contradistinction to suits in admiral- 
ty, the exclusive jurisdiction of which was 
vested in the District Court, and in contra- 
distinction to criminal cases, jurisdiction of 
which was also conferred by other sections 
of the act; so that by “suit of a civil nature” 
at common law or in equity is meant in the 
old and settled proceeding, as recognized at 
common law or in equity, or suits in which 
legal rights are to be ascertained and deter- 
mined, in contradistinction to cases in ad- 
miralty or criminal law. United States v. 
Block 121 (U. S.) 24 Fed. Cas. 1176, 1179. 


“Suits of a civil nature,” as used in Act 
1875 providing for the removal from a state 
court into a Oircuit Court of the United 
States of “suits of a civil nature” arising 
under the Constitution or laws of the United 
States, or treaties made under its authority, 
is a less comprehensive term than the word 
“cases,” as used in that provision of the Con- 
stitution providing that the judicial power of 
the United States shall extend to all cases in 
law and equity arising under it, and under 
the laws of the United States and treaties 
made under their authority, as the law em- 
braces proceedings not usually or strictly 
termed suits, and hence there can be no ques- 
tion as to the validity of the congressional 
legislation. San Mateo County v. Southern 
Pac. R. Co. (U. S.) 13 Fed. 145, 147. 


Act Cong. 1875, 55 1, 2, providing for the 
removal of “a suit of a civil nature at law or 


as used in the amendatory act of 1893 pre- | in equity” from a state to a federal court, 
scribing the jurisdiction of the Appellate; cannot be construed as meaning a manda- 


Court, by providing that it shall not have 
jurisdiction of suits in equity. Leatherman 


mus; for mandamus is not a “civil action” 
in the ordinary sense of that term. An ac- 


v. Orange County Com'rs, 47 N. E. 347, 348, tion is an ordinary proceeding in a court of 


22 Ind. App. 700. 


SUIT MONEY. 


The temporary alimony authorized to be 
paid by Rev. St. 1894, § 1054, on entering a 
decree of divorce in favor of a wife, for the 
purpose of paying the reasonable expenses of 


justice by which one party prosecutes an- 
other for the enforcement or protection of a 
right, the redress or prevention of a wrong, 
or the punishment of a publicoffense. Every 
other remedy is a special proceeding, and, 
mandamus being a remedy which can only 
be made use of when there is not a plain, 
speedy, and adequate remedy in the courts 


SUIT OF CIVIL NATURE 
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of the law, it is not an action at law or a! course of the procedure of such courts. In 
suit in equity, but a special proceeding for practice in chancery suits, either party may 


which there is no plain, speedy, and ade- 
quate remedy in the ordinary courts of law. 
Rosenbaum v. Board of Sup’rs (U. S.) 28 Fed. 
223, 224. 


Act Cong. March 8, 1887, c. 859, § 2, 24 
Stat. 505 [U. S. Comp. St. 1901, p. 753], pro- 
vides that any “suit of a civil nature” of 
which the Circuit Courts of the United! 
States are given jurisdiction, etc., may be 
removed into the Circuit Court of the United 
States, by the defendant, being a nonresi- 
dent of the state, etc., does not include a 
proceeding brought under the statutes of Ohio 
to contest the validity of a will by an origi- 
nal bill for that purpose. Reed v. Reed (U. 
S.) 31 Fed. 49, 51. 


The act of 1789 conferring original ju- 
risdiction on the Circuit Courts of all “suits 
of a civil nature, at common law or in equi- 
ty,” does not mean and is not confined to 
suits which are based on rights which owe 
their origin to the common law, as distin- 
guished from the rights created by a stat- 
ute. The phrase means all those suits in 
which the rights must be established and the 
remedies sought by the procedure known 


have a jury to determine any material fact 
in dispute. The jury returns no verdict, but 
says that such and such an allegation or 


| proposition is true or false. In other words, 
| the jury report their opinion from the ques- 


tions submitted, and the chancellor deter- 
mines the suit between the parties on the 
facts; so that suits pending in chancery are 
not within the description of suits triable by 
jury. Cooper v. Stockard, 84 Tenn. (16 Lea) 
140, 142. 


SUITABLE. 


See “Evidently Unsuitable.” 


The ordinary and general signification of 
“suitable” is “likely to suit,” “capable of 
suiting,” or “adapted.” This is by no means 
equivalent to adequate.“ That which is 
adequate must be suitable, but that which is 
suitable may not be adequate. St. Anthony 
Falls Water Power Co. v. Eastman, 20 Minn. 
277, 296 (Gil. 249, 255). 


According to the definitions in Webster's 
and the Century Dictionaries, suitable“ 


and prevailing in the courts of law, as dis- means fitting, capable of suiting. or appropri- 
tinguished from the procedure and remedies | ate. The test of the suitableness of an article 


prevailing in and employed by courts of 
equity; that is, by a court and jury. Brisen- 
den v. Chamberlain (U. S.) 53 Fed. 307, 309. 


A proceeding under an act of Congress 
to condemn property is a “suit of a civil 
nature” at law or in equity, within the mean- 
ing of the judiciary act (1 Stat. 73). United 


States v. Block 121 (U. S.) 24 Fed. Cas. 1176, | 


1179. 


SUIT OF A LOCAL NATURE. 
See “Local Nature.” 


SUIT TO CORRECT ASSESSMENT. 


“Suits to correct an assessment” are 
those suits in which an assessment is com- 
plained of and attacked for overvaluation 
and misdescription of the property listed, 
involving merely the irregularity or correct- 
ness of the assessment. If the attack in such 


for a certain purpose is, not whether it is com- 
monly used therefor, but whether it pos- 
sesses actual, practical, commercial fitness 
for that purpose. White v. United States 
(U. S.) 69 Fed. 93. 


A railroad charter exempting from tax- 
ation all property “suitable and proper” for 
carrying into execution the powers granted 
to the corporate body should be construed to 
include a tract of land used as a gravel pit, 
from which, by means of a connecting track, 
ballast was transferred for the main line of 
the railroad, provided that such land is nec- 
essary for its uses and required for this pur- 
pose. Camden & A. R. & Transp. Co. v. 
Woodruff, 36 N. J. Law (7 Vroom) 94, 95. 


SUITABLE AGE AND DISCRETION. 


A person who has attained the age of 14 
is prima facie a person of “suitable age and 
discretion,” within the meaning of Gen. St. 


cases is successful, the result is not that of 1868, c. 66, 3 59, subd. 4, requiring that serv- 
destroying, but of reducing or correcting the ice of a summons in a civil action, when 
assessment. Such suits must be brought be- | made at the house of the usual abode, shall 
fore the beginning of November of the year be with a person of suitable age and discre 
in which the assessment complained of Is tion. Temple v. Norris, 55 N. W. 133, 134. 
made. Morgan's Louisiana & T. R. & S. 8. | 53 Minn. 286, 20 L. R. A. 159. 


Co. v. Pecot, 23 South. 948, 950, 50 La. Ann. | 
737. SUITABLE APPLIANCES. 


SUIT TRIABLE BY JURY. See “Suitable Means and Appliances.” 
The expression suits triable by jury,” RIDGE 

as used in Code 1875, §§ 3602-3605, means TALE R Hi 

suits pending in the courts which are to be “Suitable bridges,” as used in St. 1871, 

tried by jury in the usual and ordinary e. 343, § 11, enacting that one or more rail- 


SUITABLE CONNECTION 


road tracks shall be constructed in a certain 
city from a given point to another point, and 
shall pass over certain streets by suitable 
bridges, etc., means such bridges prescribed 
by the railroad commissioners as in their 
judgment the safety and convenience of the 
public and the interests of all the corpora- 
tions building such track require. City of 
Worcester v. Board of Railroad Com’rs, 113 
Mass, 161, 171. 


SUITABLE CONNECTION. 


St. 1897, c. 500, $ 17, providing that, 
wherever a certain elevated railroad com- 
pany is authorized to construct its road, the 
transit commission shall construct a tunnel 
of sufficient size for two railway tracks, etc., 
from a certain point to another point where 
a “suitable connection” with surface tracks 
may be made, means an actual, physical con- 
tact; and hence such end of the tunnel must 
touch the subway, or at least come in im- 
mediate connection with it, and the tracks 
between them must come to the same grade 
at the point of junction, so that the passen- 
gers may pass directly from one to the other. 
Browne v. Turner, 54 N. E. 510, 515, 174 
Mass. 150. 


SUITABLE DEVICE. 


A condition in a contract for the sale of 
a machine that it shall be provided with a 
“suitable air starting device” necessarily in- 
volves the idca that a contrivance is to be 
provided which will start the machine. Van 
Pub. Co. v. Westinghouse, Church, Kerr & 
Co., 76 N. Y. Supp. 340, 344, 72 App. Div. 121. 


SUITABLE DRAW. 


The phrase “suitable and sufficient,” as 
used in the provision of the act incorporating 
the New York & Long Branch Railway Com- 
pany, and authorizing the company to con- 
struct a bridge over a certain river, with 
suitable and sufficient draws, so as not to ob- 
struct navigation, requires that the draws 
shall be sufficient not to obstruct navigation. 
Easton v. New York & L. B. R. Co., 24 N. J. 
Eq. (9 C. E. Green) 49, 53. 


SUITABLE FENCE 


Gen. St. c. 63, § 43, requiring a railroad 
corporation to make and maintain “suitable 
fences” on both sides of its entire length of 
road, cannot be construed to mean the fences 
prescribed by statute for adjoining owners 
of land. They may be suitable fences in 
Many places, though they differ largely from 
the fences required to be built by adjoining 
proprietors of improved land. Eames v. Sa- 
len: & L. R. Co., 98 Mass. 560, 565, 96 Am. 
Dec. 676. 
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SUITABLE FOR CULTIVATION. 


The term “suitable for cultivation,” as 
used in Const. art. 17, § 3, providing that 
lands belonging to this state which are suit- 
able for cultivation shall be granted only to 
actual settlers, etc., includes all lands ready 
for occupation and which by ordinary farm- 
ing processes are fit for agricultural pur- 
poses.” It does not include lands which are 
not fit for actual occupation. Manley v. Cun- 
ningham, 13 Pac. 622, 625, 72 Cal. 236; Al- 
bert v. Hobler, 111 Cal. 398, 400, 43 Pac. 
1104, 1105. It includes swamp lands which 
can be reclaimed and cultivated by an ac- 
tual settler. Fulton v. Brannan, 26 Pac. 506, 
507, 88 Cal. 454; Goldberg v. Thompson, 30 
Pac. 1019, 96 Cal. 117. 


SUITABLE FOR RAFTING AND SAW- 
ING. 


Where a grant of timber was of timber 
“suitable for rafting and sawing,” such lan- 
guage gave the grantee the right to select 
and judge of the suitableness of the timber. 
Boults v. Mitchell, 15 Pa. (8 Harris) 371, 379. 


SUITABLE FRAME. 


“Suitable,” as used in a city ordinance 
prohibiting the erection or use of any awn- 
ing, except the same be upon a suitable 
frame and attached entirely to the building, 
is incapable of any general or legal definition. 
Its use of necessity implies the judgment 
of some tribunal or person who is to de- 
termine the question of suitability. The 
term “suitable,” as here used, is altogether 
too vague and indefinite to serve as the 
basis of a highly penal ordinance. State v. 
Clarke, 37 Atl. 975. 977, 69 Conn. 371, 39 L. 
R. A. 670, 61 Am. St. Rep. 45. 


SUITABLE INDEX. 


An index to records of such a kind as a 
man of ordinary intelligence, of fair business 
capacity, would require to make a search, 
such an index as would enable a man under- 
standing the plan on which the index is made 
up and having ordinary, fair business ca- 
pacity to take it and thereby find the record 
he is in search of, is a “suitable index“ to 
town records, within the meaning of a stat- 
ute simply prescribing that such index shall 
be a suitable index. It is not necessary that 
the index or alphabet should be one that all 
men could take and at once find a record. 
Smith v. Town of Royalton, 53 Vt. 604, 608. 


SUITABLE MAINTENANCE, 


A will providing that the testator’s wife, 
during her natural life or widowhood, should 
be given a“ comfortable maintenance“ out of 
the testator’s real estate must be construed 
as intended in lieu of dower, since, if the 


SUITABLE MEANS 


widow be allowed one-third of the testa tor's 
estate as dower, it wholly deranges the tes- 
tator’s settlement, and her claim of dower 
contravenes the will by defeating the main- 
tenance the testator had provided for her. 
White v. White, 16 N. J. Law (1 Har.) 202, 
213, 31 Am. Dec. 232. 
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one of the parties, either alone or associated 
with some other suitable person, as the sur- 
rogate may order. Peters v. PubHe Adm'r 
(N. Y.) 1 Bradf. Sur. 200, 207. 


A statute empowering a justice of the 
peace to authorize any suitable person,“ not 
a party to the action, to serve process, does 


not prohibit a justice from granting such 
authority to a relative of a party to the ac- 
tion. Mudrock v. Killips, 28 N. W. 66, 68, 65 


SUITABLE MEANS AND APPLIANCES. 


An instrument declaring that it was the 
duty of a carrier to take due precaution to Wis, 622. 
protect cotton from loss by fire, and to pro- “Suitable,” as used in a statute regulat- 
vide all “suitable means and appliances” to ing the licensing of the sale of intoxicating 
prevent the cotton catching fire, and then for | liquors and prohibiting the appointment of 
extinguishing it, did not require the carrier | any one not recommended by the selectmen 
to cover the cotton with a covering imper- and not found to be a suitable person, has a 
vious to fire when it was carried in open flat settled meaning, indicating a finding of a 


cars according to custom, but only required | judicial nature. Appeal of Malmo, 43 Atl. 
buckets of water, etc., to be furnished for! 4g5 487, 72 Conn. 1. 

use in the extinguishment of fire, in case one 

occurred. Chicago, St. L. & N. O. Ry. Co. v. The word “suitable,” as descriptive of 


Moss, 60 Miss. 1003, 1012, 45 Am. Rep. 428. an applicant for license, is insusceptible of 
any legal definition that wholly excludes the 


personal views of the tribunal authorized 
SUITABLE MONUMENT. to determine the suitability of the applicant. 

„Suitable,“ as used in a will directing! A person is suitable who, by reason of his 
the testator’s executor to appropriate and character, his reputation in the community, 
use for and in the erection and construction and his previous conduct as a licensee, is 
of a suitable monument at testator’s grave! shown to be suited or adapted to the or- 
such sum as the amount of funds in the ex- derly conduct of a business which the law 
ecutor’s hands would warrant, relates to the regards as so dangerous to public welfare 
form and style of the monument, which is that its transaction by any other than a 
left to the discretion of the executor, with carefully selected person, duly licensed, is 
the cautionary direction to have due regard | made a criminal offense. It is patent that 
to the amount of the funds. Appeal of Bain-| the adaptability of any person to such a 
bridge, 97 Pa. 482, 485. business depends upon facts and circum- 
stances that may be indicated, but cannot be 
fully defined, by law, whose probative force 
will differ in different cases, and must in 
each case depend largely upon the sound 

The word “suitable,” as used with refer- judgment of the selecting tribunal. Appeal 
ence to the conducting of a business in a of Smith, 81 Atl. 529, 530, 65 Conn. 135; 


neighborhood or locality suitable for that Batters v. Dunning, 49 Conn. 479, 480. 
purpose, cannot carry with it the conse- 


quence that a trade may be carried on in a The word “suitable” may be so used as 
particular locality, the consequence of which to involve nothing more than a direction to 
trade may be injury and destruction to the | appoint a proper person; but it was held 
neighboring property. . Susquehanna Fertil- in Appeal of Smith, 31 Atl. 529, 65 Conn. 


izer Co. v. Spangler, 39 Ati. 270, 273, 86 Md. 185, and Appeal of Hopson, 81 Atl. 531, 65 
562, 63 Am. St. Rep. 533. Conn. 140, that the statutory provision re- 


quiring the licensee of a saloon to be a 
suitable person was intended to define a 
SUITABLE PACKAGE. statutory qualification calling for an inter- 

A “suitable package,“ within 1 Supp. pretation of a judicial nature, as well as 
Rev. St. p. 505, c. 840, § 6, requiring retail an exercise of personal judgment. The sub- 
dealers in oleomargarine to pack the same stantial qualifications were, as to the per. 
in suitable packages, is such a package as son, that he must not have been convicted 
the dealer himself may reasonably find to of violating the law, must not be a sheriff 
be convenient and proper according to the or other oflicer, must not be a female not 
usages and demands of the trade. United known to be of good repute, and must not 
States v. Dougherty (U. S.) 101 Fed. 439, 441. keep a disorderly house or a gambling house. 
; Appeal of Moynihan, 53 Atl. 903, 904, 75 
Conn. 358. 


SUITABLE NEIGHBORHOOD OR LO- 
CALITY. 


SUITABLE PERSON. 


The term “suitable person“ means prop- SUITABLE PLACE. 
er and competent person, and intends a le- 
gal suitability, as used in an act authorizing Gen. Laws, c. 49, § 2. authorizing a town 
administration to be granted to all, some, or to take land for a public cemetery without 


SUITABLE PLACE 


the owner’s consent, when land necessary 
therefor cannot be obtained in any “suita- 
bie place,“ etc., means the most suitable 
place, or a place as suitable as any other. 
or a place as suitable as the town can af- 
ford to pay for. Crowell v. Londonderry, 
83 N. H. 42, 48. 


A “suitable place” for discharging iron 
rails is not a place at which the customs 
othicers will not weigh such articles, and not 
a place where the owners of the wharf will 
not permit iron rails to be landed. Teilman 
v. Plock (U. 8.) 21 Fed. 349. 


A “suitable and convenient place for 
a business,“ in the legal sense of those 
words, means, not a place which may he 
. convenient to the party himself, looking at 
his interest merely, but a place suitable 
and convenient when the interests of oth- 
ers are considered. Evans v. Reading Chem- 
ical & Fertilizing Co., 28 Atl. 702, 710, 160 
Pa. 209 (citing Bamford v. Turnley, 8 Best. 
& 8. 65, 75). 


SUITABLE PRECAUTIONS. 


An agreement that certain work in the 
construction of a tunnel shall be prosecuted 
with “all suitable precautions” for safety, 
etc., means all such suitable precautions as 
a discreet, prudent, and cautious man of or- 
dinary capacity would adopt in the construc 
tion of such a tunnel, were the risk all his 
own, under the facts and circumstances as 
then and there known and understood, and 
which, by the use of reasonable diligence, 
caution, and skill; ‘might have been known 
or anticipated. St. Anthony Falls Water 
Power Co. v. Eastman, 20 Minn. 277, 296 
(Gil. 249, 255). 


SUITABLE ROOM. 


A contract to furnish for post office pur- 
poses a “room that is improved and suita- 
ble” does not bind the party to furnish any 
particular room. Thompson y. Stewart, 14 
N. W. 247, 248, 60 Iowa, 223. 


SUITABLE TIME. 


A discharge at a “suitable time,” as ap- 
plied to the duty of a carrier of goods by 
water, does not mean discharge at a time 
when, for want of notice, the goods cannot 
be removed by a consignee before they would 
be destroyed by frost. Dixon v. The Surrey 
(U. S.) 26 Fed. 791, 793. 


SUITABLE WATCH. 


What would be “a suitable watch,” ina 
policy of insurance on a starch factory, con- 
ditioned that a suitable watch be kept while 
manufacturing starch, must depend much 
upon the character of the different processes 
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used in the manufacture of starch and the 
danger attending each. The operation of 
washing the materials and reducing them to 
a pulp, and also the separation of the starch 
from the grosser parts, may not require the 
aid of fire to the same extent demanded in 
the process of drying the starch; and a 
watchman would not be regarded so remiss 
in his duty, at a time when water, rather 
than fire, was used, as when a very high 
degree of temperature was raised, if he was 
not at his post. The watch may be entirely 
suitable at some times, while the manufac- 
ture is going on in parts of its stages, if the 
person employed is absent from the mill. 
Percival v. Maine M. M. Ins. Co., 88 Me. 
242, 249. 


SUITOR. 


“Suitor.” as used in a statement that 
a person acted toward a certain woman as 
a suitor, means one who solicits a woman 
in marriage. Carney v. State, 79 Ala. 14, 18. 


A “suitor” is one who solicits a woman 
in marriage; a wooer. Words spoken of an 
unmarried woman who has a beau and 
suitor are not actionable, where the same 
would not be actionable if spoken of a sin- 
gle woman who had no beau or suitor. 
Words spoken of an unmarried woman, be- 
cause of which she claimed to have lost her 
suitor, with whom, however, there had been 
no contract of marriage, are not actionable, 
in the absence of anything in the words 
spoken involving moral depravity or turpi- 
tude on the part of the woman. Weaver v. 
Ritter, 14 Pa. Co. Ct. R. 486, 489. 


SUIT—SUITED. 


A note payable in “good leather such as 
suits” means such leather as will suit the 
payee. Bailey v. Simonds, 6 N. H. 159, 25 
Am. Dec. 454. 


The clause “suited for public representa- 
tion,” as used in the act of Congress author- 
izing the copyright of a dramatic composition 
suited for public use, means more than that 
the composition is technically adapted to the 
stage and capable of being produced upon it. 
To be suited to public use, it must be fit to be 
represented. “l do not for a moment sup- 
pose that Congress has the power to inter- 
fere directly and prescribe a standard of 
good morals on this subject; but the beneflt 
of a copyright is a privilege conferred by 
Congress in pursuance of the Constitution of 
the United States, and it is proper and con- 
stitutional for Congress to so legislate as to 
encourage virtue and discourage immorality. 
And I am strongly impressed with the be- 
lief that the Black Crook, a spectacular 
composition, is not suited for proper repre- 
sentation, not fit to be exnibited, within the 


SULPHATE OF AMMONIA 


meaning of the act of Congress.“ 
v. Maguire (U. S.) 16 Fed. Cas. 920, 922. 


SULPHATE OF AMMONIA. 


“Sulphate of ammonia” is a commercial 
article, large quantities of which are used 
for making aqua ammonia, anhydrous am- 
monia, alum, nitrate of ammonia, and many 
ammoniacal compounds, as well as in mak- 
ing ammoniated fertilizers; much the larger 
quantity being used, not for fertilizers, but 
in the arts. Though made exclusively from ' 
bone, it is dutiable as “sulphate of ammo- ` 
nia,” under Tariff Act Oct. 1, 1890, par. 10, 
and cannot be admitted free of duty under 
paragraph 600 as a substance expressly used 
for fertilizer, even when imported and ac- | 
tually used for manure. Marine v. George. 
E. Bartol & Co. (U. S.) 60 Fed. 601 (citing | 
Magone v. Heller, 150 U. S. 70, 14 Sup. Ct. 
18, 37 L. Ed. 1001). 


SULPHIDE OF ANTIMONY. 


“Sulphide of antimony” is the product; 
of a process by which the gangue or slag is 


separated from the ore by heat. It may be | 
imported free of duty under Tariff Act July 


24, 1897, c. 11, § 2, Free List, par. 476, 30 


Stat. 195 [U. S. Comp. St. 1901, p. 1680), as 


sulphite of antimony ore, as, there being no 
such thing as “sulphite of antimony,” the 
term was evidently a mistake, and intended 
for “sulphide of antimony.” McKesson v. 
United States (U. S.) 113 Fed. 996, 997. 


SULPHOTOLUIC ACID. 


“Sulphotoluic acid” is a remote deriva- 
tive of coal tar, by combination with sul- 
phuric acid, and used in the manufacture of 
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SUM 


Martinetti etc., in trespass or trover, provided the sum 


or damages sought to be recovered shall nut 
exceed £50, is equivalent to “debt.” Joule 
v. Taylor, 7 Exch. 58, 65. 


As money. 


A testator devised certain real prop- 
erty to certain persons, and bequeathed cer- 
tain legacies to be “paid out of moneys due 
from the firm of C. & S. or otherwise,” 
and the will provided that should there be 
a further sum after paying all the be- 
quests herein named, I leave it to my ex- 
ecutors, to be divided among the parties here- 
in named,” etc. Held, that the words 
“further sum” should not be construed as de- 
noting an intention on the’ part of the tes- 
tator to devise all the real property. The 
words show indisputably that they were 
intended to designate a sum of money, and 
not real property. Testator had given dif- 
ferent sums to be paid out of the moneys 
due to him, and then said, if there should 
be a further sum, it should be divided first 
among the parties therein named as legatees, 
then for general charity, in the discretion 
of the executors. There was no direction or 
intent expressed in the will to convert any 
real estate into money. The word “sum” 
as here used could only legitimately refer 
to such personal estate only. Lynes v. 
Townsend, 33 N. Y. 558, 508. 


Act Cong. July 17, 1862, 12 Stat. 592, 
which declares that no private corporation, 
banking association, firm, or individual shall 
make, issue, or circulate any check, token. 
or other obligation for a less sum than 5100. 
intended to circulate as money, means a 
sum of money. United States v. Van Auken, 
96 U. S. 366, 368, 24 L. Ed. 852. 


When used with reference to values, 
“sum” imports a sum of money, and is 


coal tar colors or dyes, which is its only | go used in Laws Okl. 1893, c. 18, art. 15. 


commercial use. 
Co. v. United States (U. S.) 65 Fed. 422. 


William J. Matheson & providing that probate courts shall have 


jurisdiction in civil cases in any sum not 


“Sulphotoluic acid” is a coal tar prepara- | exceeding $1,000, and in actions of replevin 


tion, but not a color or dye, and is also an 
| 


acid used for chemical and manufacturing 
purposes. Its chief use is for chemical com- 
bination with other ingredients in the man- 
ufacture of coal tar colors or dyes. Mathe- 


where the appraised value of the property 
does not exceed that sum, and will not in- 
clude jurisdiction of injunction proceedings. 
Wetz v. Elliott, 51 Pac. 657, 658, 4 Okl. 618. 


Gen. Assignment Act 1877, $ 2, as 


son & Co. v. United States (U. S.) 71 Fed. amended by Laws 1878, c. 318, § 7, provid- 


394, 18 C. C. A. 143. 


SUM. 


See “Round Sum”; “Trifling Sum.” 
All sums collected, see All.“ 
Like sum, see Like.“ 


As debt. 
The word “sum” as used in St. 8 & 9 


ing that the assignee shall receive for his 
services a commission of 5 per cent. on “the 
whole sum” which will have come into his 
hands, means the whole sum of money 
which may have come into his hands, and 
not the entire amount of property. In re 
Hulburt, 89 N. T. 259, 262. 


As share. 
“Sum,” as used in a will directing the 


Vict. c. 145, § 1. providing that the court executors to pay over the whole sum belong- 


of Manchester shall have authority to try 
actions of assumpsit, covenant, and debt, 


ing to each child’s share upon her attaining 
a certain age, is equivalent to what is de 


SUM DEMANDED 


scribed as a “share.” Appeal of Clark, 89 
Atl 155, 161, 70 Conn. 195. 


SUM DEMANDED. 


Sum in controversy synonymous, see 
“Sum in Controversy.” 


“Sum demanded,” as used in that clause 
of the Constitution which gives justices of 
the peace jurisdiction where the sum de- 
manded does not exceed $200, means, where 
the suit is an action on a bond, that the pen- 
alty on the bond, and not the damages claim- 
ed, is the sum demanded. Morris v. Saun- 
ders, 8 N. C. 138, 140 (citing Bryan v. 
Rousseau, 71 N. C. 194). 


In a suit on the note, the “sum de- 
manded” is not only the principal of the 
note, but also the interest on the same. 
Hedgecock v. Davis, 64 N. C. 650, 651. 


In an action against the sureties on an 
official bond of a constable, the penalty ex- 
pressed in the bond is the “sum demanded,” 
and not the damages collectible for the 
breach in question. Fell v. Porter, 69 N. O. 
140, 141. 


Act June 29, 1818, provides that the 
Supreme Court shall not have jurisdiction 
over personal actions originally brought, un- 
less the sum demanded in damages shall ex- 
ceed the sum of $50. Held, that the term 
“sum demanded,” as so used, meant the sum 
claimed in the complaint, and as so used 
was not synonymous with the “sum in dis- 
pute,” which determines the jurisdiction of 
federal courts. Hoit v. Molony, 2 N. H. 
322, 324 (citing Wilson v. Daniel, 8 U. 8. 
[3 Dall.) 401, 408, 1 L. Ed. 655). 
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SUMMARILY 


the amount of the rent, and not the property 
or the goods, would be the sum in contro- 
versy. Ancora v. Burns Pa.) 5 Bin. 522, 
523. 


The “sum in controversy,” as used in 
Const. art. 6, § 3, declaring that the circuit 
court shall have original jurisdiction in all 
matters of contract when the sum in contro- 
versy is over $100, and section 15, providing 
that justices of the peace sball have exclu- 
sive jurisdiction when the sum in contro- 
versy is $100 and under, is not determined by 
the verdict in the case. The verdict may de- 
termine the controversy or ascertain the re- 
spective rights of the parties in the sub- 
ject-matter, but it cannot in the nature of 
things indicate or decide what sum was orig- 
inally in controversy between the parties; 
and, if no sufficient plea to the jurisdiction 
is interposed, the circuit court has a legal 
right to pronounce final judgment between 
parties, notwithstanding the verdict may be 
for a less sum than $100, or in favor of de- 
fendant. Heilman v. Martin, 2 Ark. (2 Pike) 
158, 169. 


SUM IN QUESTION. 


The words “sum in question,” as used in 
Code, § 1103, which provides that the juris- 
diction of justices of the peace shall not ex- 
tend to any case where the sum in question 
shall exceed $100, but may extend to tbat 
sum in all cases, except as limited in this ti- 
tle, do not mean the amount claimed by the 
plaintiff, but are construed to mean, in case 
of mutual accounts, the balance which is due 
to one party or the other. Moore v. Darrow, 
9 N. W. 637, 638, 11 Neb. 462. 


In Rev. St. § 821, providing that a jus- sum PAID. 


tice of the peace has jurisdiction of actions 
of trespass on the freehold, when the sum 


In a policy of insurance, providing that 


in demand does not exceed $20, and the coun- | if the ship by negligence should run down 


ty court has original jurisdiction when the 
sum in demand exceeds $20, the ad damnum 
in the writ is the “sum in demand,“ de- 
termining the jurisdiction. Smith v. Fitz- 
gerald, 9 Atl. 604, 606, 59 Vt. 45L 


SUM IN CONTROVERSY. 


In acts relating to jurisdiction, “sum 
in controversy” has precisely the same mean- 
ing as “sum demanded.” The demand ofa 
sum is the sum in controversy. Kline v. 
Wood (Pa.) 9 Serg. & R. 294, 300. 


“Sum in controversy,” as used in Act 
March 30, 1811, which provides that all suits 
pending in the court of common pleas in the 
city and county of Philadelphia, where the 
sum in controversy exceeds $100, shall be 
transferred to the district court, means in 
actions in tort the amount of damages de- 
manded in the declaration; and in an ac- 


any other vessel, and the assured should 
thereby become liable to pay and should pay 
any sum, not exceeding the value of the ves- 
sel assured and her freight, the insurer 
should pay a certain proportion of the sum 
so paid as aforesaid, “sum paid” meant the 
amount of the damages which had been sat- 
isfied to the damaged party; and therefore, 
where the assured vessel was sold, but only 
a part of the proceeds reached the party 
damaged, such part was the sum paid. 
Thompson v. Reynolds, 7 El. & Bl. 172, 175. 


SUMMARILY. 


“Summarily,” as used in Const. art. 1, 
§ 19, providing that cases of a certain cbar- 
acter shall be tried summarily before a jus- 
tice of the peace or other officer authorized 
by law, on information under oath,” implies 
a trial without a jury. State v. Williams, 19 


tion of replevin for goods distrained for rent S. E. 5, 7, 40 S. E. 373. 


SUMMARY 


SUMMARY. 


Summary“ is defined by Webster to 
mean short, concise, reduced into a narrow 
compass or into a few words. Ricker v. Lev- 
itt (Me.) 3 AtL 180. 


SUMMARY APPLICATION. 


Laws 1860, c. 264, 5 10, subd. 2, which 
gives an appeal from a final order affecting a 
substantial right in special proceedings, or 
upon a summary application in an action aft- 
er judgment, would include an order made on 
application to set aside an execution issued 
in the action, or the levy made under it, or 
for a stay of proceedings upon it, or direct- 
ing the judgment to be satisfied of record, 
but it would not include an order for retaxa- 
tion of costs. Ernst v. The Brooklyn, 24 
Wis. 616, 617. 


SUMMARY CONVICTION. 


A “summary conviction” is defined to be 
a record of the summary proceedings upon 
any penal statute before one or more jus- 
tices of the peace, or other person duly au- 
thorized, in a case where the offender has 
been convicted and sentenced. Blair v. Com- 
monwealth (Va.) 25 Grat. 850, 853 (citing 1 
Bouv. Law Dict. tit. “Conviction”). 


SUMMARY MANNER. 


Under a statute requiring exceptions on 
appeal to be stated separately and in a sum- 
mary manner, it is held that the term “sum- 
mary manner” means within a narrow com- 
pass. McKown v. Powers, 29 Atl. 1079, 1081, 
86 Me. 291. 


Exceptions in a bill of exceptions are pre- 
sented in a summary manner when they are 
stated expressly, pointedly, and concisely. 
Toole v. Bearce, 39 Atl. 558, 559, 91 Me. 209. 


Under a statute requiring exceptions to 
be presented in writing in a summary man- 
ner, it was held that a general exception to 
several pages of instructions was not pre- 
sented in a summary manner. Ricker v. 
Levitt (Me.) 8 Atl. 180. 


SUMMARY MODE. 


Where defendant’s bill of exceptions to 
the refusal of the court to rule that the plain- 
tiff upon the whole evidence had failed to 
make out his case sets out a full report of 
the evidence, constituting over 55 pages, 
much of which was immaterial to the ex- 
ception, the bill was properly disallowed, be- 
cause not “reduced to writing in a sum- 
mary mode,” as required by Pub. St. Mass. 
o. 153. 8 8. Ryder v. Jenkins, 40 N. E. 848, 
819, 163 Mass. 536. 
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SUMMER 


SUMMARY PROCEEDING. 


The meaning of the term “summary pro- 
ceedings” is such proceedings as are not ac 
cording to the course of the common law. 4 
Bl. Comm. 280. Or, in other words, pro- 
ceedings may be called regular or summary. 
Wherever a court acts or professes to act up- 
on common-law principles, its proceedings 
are called regular, and not summary, how- 
ever expeditiously it may act; but where 
a court of ancient common-law jurisdiction 
is by some law authorized to act different 
from the common-law mode, it is called a 
“summary proceeding.” Phillips v. Phillips, 
8 N. J. Law (8 Halst.) 122, 124 


A “summary proceeding” is defined in 
Bouvier’s Law Dictionary to be “a form of 
trial In which the ancient established course 
of a legal proceeding is disregarded, espe- 
cially in the matter of trial by jury, and, in 
the case of the heavier crimes, presentment 
by a grand jury.” A proceeding to deter- 
mine a contested election is a special pro- 
ceeding, and hence it is competent for the 
Legislature to dispense with the jury trial 
in such a case; and a mere provision for the 
trial of an election contest in a summary 
way has the effect of dispensing with the ju- 
ry trial. Govan v. Jackson, 32 Ark. 553, 557. 


The power to abate nuisances in a sum- 
mary manner does not at all mean that they 
may be abated without notice or hearing, 
but simply that it may be done without a 
trial in the ordinary forms prescribed by law 
for a regular judicial procedure; and the 
abatement of a nuisance by the municipal au- 
thorities, after investigation and determina- 
tion that a nuisance exists, on their order. by 
a police officer, is a summary proceeding. 
Western & A. R. Co. v. City of Atlanta. 38 S. 
HD. 996, 999, 118 Ga. 537, 54 L. R. A. 294. 


SUMMARY PROCESS. 


“Summary,” as applied to process, means 
immediate, instantaneous, in contradistinc- 
tion from the ordinary course, by emanating 
and taking effect without intermediate ap- 
plications or delays. Gaines v. Travis, 8 N. 
X. Leg. Obs. 45, 49. 


SUMMER. 


All summer, see All.“ 


“The word ‘summer’ strictly, perhaps, 
includes only the months of June, July, and 
August, yet it is frequently used in a more 
general sense to indicate the warmest period 
of the year.” As used in an agreed state- 
ment of facts that a debt accrued in the 
“summer.” it was held that it would not be 
presumed that the debt accrued after June 
Ist. De Witt v. Wheeler & Wilson Sewing 
Machine Co., 23 N. W. 506, 507, 17 Neb. 533. 


SUMMER 


Where it was agreed in a fire policy that 
the house insured might be left unoccupied 
during the summer, and it appeared that dur- 
ing the negotiation for the policy it was 
agreed the house might be left unoccupied 
during the farming season, it was held, in 
construing the agreement in the policy, that 
the word “summer” was used in its broadest 
sense, and that it was understood by both 
parties to be equivalent to the words farm- 
ing season.” Vanderhoef v. Agricultural Ins. 
Co., 46 Hun, 328, 335. 


An agreement extending the time of pay- 
ment of a note “until the summer” of 1871 
will be construed to mean the Ist of June. 
Abel v. Alexander, 45 Ind. 523, 526, 15 Am. 
Rep. 270. 


SUMMING UP. 


Stating the testimony in a case means 
more than repeating it. It includes the idea 
of stating it in its logical relations to the 
proposition it is to support or contradict, as 
well as to the principles of law by which its 
bearing and force ought to be controlled, or 
as it is expressed by the technical phrase 
“summing up.” State v. Ward, 18 S. H. 
1025, 1028, 40 8. C. 812. 


SUMMIT. 


“Summit of a mountain,” as used in a 
law making the summit of a mountain the 
division line between counties, when the 
mountain is not continuous, but breaks off 
and the ends pass each other, forming an in- 
tervening valley between them, at one side 
of which the mountain is gradually sinking 
and terminating, and on the other it is com- 
mencing and rising. should be construed to 
mean a line from one to the other at or about 
the place where the respective mountains 
acquire an equal height. Beale y. Patterson 
(Pa.) 3 Watts & 8. 879, 381. 


SUMMON. 


See “Duly Summoned”; “Lawfully Sum- 
moned.” 


The calling of jurymen from the bystand- 
ers sufficient to complete a panel under the 
order of court is not a summoning of jurors, 
in the sense in which the term “summoned” 
is used in Act June 30, 1879, providing for 
the drawing of jurors from the box contain- 
ing the names of persons possessing the nec- 
essary qualifications. United States v. Rose 
(U. 8.) 6 Fed. 136, 137. 


The word “notify,” as used with Respect | process while in attendance on court. 


to procuring the attendance of a juror, is 
equivalent to the word “summon,” as used in 
the like connection in the same Constitution 
and laws. Code Civ. Proc. N. Y. 1899, § 3343, 
subd. 19, 
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SUMMONS 


SUMMONS. 


A “summons” is a process issued from 
the office of a court of justice requiring the 
persons to whom it is addressed to attend 
the court for the purpose therein stated. 
Whitney v. Blackburn, 21 Pac. 874, 876, 17 
Or. 564, 11 Am. St. Rep. 857. 


“Summons” is the name of a writ, com- 
manding the sheriff, or other authorized offl- 
cer, to notify the party to appear in court to 
answer a complaint made against him and in 
said writ specified, on a day therein men- 
tioned. Johns v. Phoenix Nat. Bank (Ariz.) 
56 Pac. 725, 726. 


The writ of summons is an instrument 
running in the name of the state, issuing out 
of a court having jurisdiction of the action, 
directed to the ministerial ofticer, command- 
ing him to execute the same, and certified to 
the court who executes it. Burrill, Law Dict. 
The notice required by the statute in the 
case of appeal from the judgment of a jus- 
tice of the peace is not process or a writ of 
summons in any legal sense; and, as thee 
statute does not devolve on the sheriff the 
duty to serve such notice and make return, 
the return by the sheriff of the service of 
such a notice is not even prima facie evi- 
dence of the facts cited by him in the return. 
Horton v. Kansas City, Ft. S. & G. Ry. Co., 
26 Mo. App. 349, 358. 


A summons is not a process, but merely 
a notice given by the plaintiff's attorney to 
the defendant that proceedings have been 
instituted, and that Judgment therein will be 
taken against him if he fails to answer. 
Plano Mfg. Co. v. Kaufert, 89 N. W. 1124, 
1125, 86 Minn. 18. 


A summons is a notice to bring a party 
into court; but if the summons is never is- 
sued or served, and yet the party voluntarily 
comes into court and tries the case, neither 
he nor the adverse party can be heard to say 
that the judgment is void, or even voidable. 
Riesterer v. Horton Land & Lumber Co., 61 
S. W. 238, 242, 160 Mo. 141. 


A summons is the paper which gives ju- 
risdiction to the court over the person of the 
party brought in. Adkins v. Moore, 43 S. C. 
173, 175, 20 S. E. 985. 


A summons should recite the names of 
all the defendants to an action, though a copy 
of the petition be served which names all the 
defendants. Battle v. Eddy, 31 Tex. 368, 369. 


A summons is not a process or writ. It 
is only a notice, and hence not within the 
statute exempting jurors from service of 
Grove 
v. Campbell, 17 Tenn. (9 Yerg.) 7, 9. 


Under the law of South Dakota a sum- 
mons is the only process by which a civil ac- 
tion in a court of record can be commenced. 


SUMMONS 


Ayers, Weatherwax & Reid Co. v. Sundback, 
58 N. W. 4, 6,5 S. D. 31. 


As has been held in the case of Genobles 
v. West, 23 8. C. 154, a summons is a mere 
notice, addressed to defendant, giving him 
information that a certain proceeding has 
been commenced for a certain purpose. 
Prince v. Dickson, 39 S. C. 477, 483, 484, 18 
S. B. 33, 35. 


Notice of an application to admit to 
probate an alleged will, under section 13 o 
the probate law, or to admit a copy of a 
foreign will, with an authenticated probate 
thereof. under section 28, is not a “summons, 
notice, or advertisement,” required to be 
published in “a state paper,“ under Act 
March 29, 1870. In re Miller’s Estate, 39 
Cal. 550, 554. 


The “process which issues upon filing a 
libel,” though in form an order of notice. is 
in legal effect a summons, 


court and answer to a civil action. It was 
never contemplated that it could be served 
by any disinterested person, unless by a 
special order of court. Private persons can- 
not serve legal process 
court, unless they are authorized to do so by 
express provision of statute. Leavitt v. 
Leavitt, 135 Mass. 191, 192. 


Citation. 
See “Citation.” 


Complaint distinguished. 
See “Complaint.” 


SUMMONS IN ERROR. 


A summons in error is the process by 
which jurisdiction of the defendants is ob- 


tained. Glick v. Lowe, 65 Pac. 231, 232, 63 


Kan. 882. 


SUMP. 


The term “sump” has been used to des- 
ignate a pit dug in the lower part' of a coal 
nine to catch the drainage of the mine. Coal 
Run Coal Co. v. Jones, 19 III. App. (19 
Bradw.) 365, 366. 


“Sumps” is a mining phrase denoting 
rude wells or cisterns along the line of the 
shaft in which the water in the mine is train- 
ed to collect, and from which it is pumped 
out of the mine by the same engine which 
moves the cars in the shaft. Woodward Iron 
Co. v. Jones, 80 Ala. 123, 124, 


SUN TIME. 


See True Sun Time.“ 
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It is the process 
by which the libelee is directed to appear in 


issuing from a 


SUNDAY 


SUNDAY. 


See, also, Lord's Day.” 


The “Day of the Sun“ —“ Dies Solis”— 
was used at a very early period as synony- 
mous with “Dies Dominicus.“ the Lord's 
Day.“ It is spoken of by Justin Martyr, A. 
D. 140-148, as the “Day of the Assemblage 
of Christians” and the “Day of Resurrec- 
tion.” “Diem Dominicum” is the phrase of 
Tertullian, before A. D. 218, and of Igna- 
tius before 107, whose acts are traced to the 
‘year 70. A late writer says: “It is some- 
times called ‘Sunday’—'Dies Solis’—in com- 
pliance with the common phraseology, and 
, When it was necessary to distinguish it in ad- 
dressing the heathen.” Campbell v. Interna- 
tional Life Assur. Soc. of London, 17 N. T. 
Super. Ct. (4 Bosw.) 298, 314 (citing Riddle, 
Christian Antiquities, pp. 649-651; Pearson, 
Creed, 391 note). 


“In contemplation of law Sunday is 
merely a day of rest.” It is not there re- 
garded from the standpoint of the religious. 
“To the Christian it is far more. It has sanc- 
tity not derived from human laws, but stamp- 
ed upon it by the Almighty. His observance 
of it is not the mere performance of a civil 
duty, but an obedience to the precept of the 
. Mest High. In this faith he is protected. 
The faith itself is regarded with respect, but 
the law does not enforce it.” Bloom v. Rich- 
ards, 2 Ohio St. 387, 405. 


The term “Sunday” or “Christian Sab- 
bath,” in laws prohibiting labor upon the 
first day of the week, are used simply to des- 
ignate the day selected by the Legislature. 
It is not the intention of the law to enforce 
the Sabbath as a religious institution. The 
same construction would obtain, and the same 
result follow, if any other terms were em- 
ployed, as “the Lord’s Day, commonly called 
Sunday,” “the Sabbath day,” or “the first day 
of the week.” The power of selection being 
in the Legislature, there is no valid reason 
why Sunday should not be distinguished, as 
well as any other day. Ex parte Newman, 9 
Cal. 502, 521. 


“Sunday” is not an ordinary working 
day. It is a day observed by the Christian 
world as holy and set apart for the purposes 
of rest and worship, and for this reason an 
interdiction has been passed upon the car- 
riage of freight and passengers upon such 

ay. Hence the operation of switch engines 
in a railroad yard on such a day is a nui- 
sance. Georgia R. & Banking Co. v. Mad 
dox, 42 S. E. 315, 323, 116 Ga. 64. 


Sunday is a nonjudicial day, and by the 
common law all judicial proceedings which 
take place on that day are void. Ex parte 
Tice, 49 Pac. 1038, 1040, 82 Or. 179. 


Sunday is stated in all the books to be 
“dies non juridicus,” not made so by stat- 


SUNDAY 


ute, but by a canon of the church incorporat- 
ed into the common law. According to the 
history given by Lord Mansfield in the case 
of Swann v. Broone, 8 Burrows, 1597, an- 
ciently, the courts of justice did not sit on 
Sunday. It appears, from Sir Henry Spell- 
man, that “Christians at first used all days 
alike for the hearing of cases, not sparing, 
ag it seemeth, the Sunday itself. They had 
two reasons for it: One was in opposition 
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to the heathens, who were superstitious about 


the observations of days, at times conceiving 
some to me ominous and unlucky, and some 
lucky, and therefore Christians laid aside all 
observations of days. A second reason they 
had was that by keeping their own courts al- 
ways open they prevented the Christian suit- 
ors from resorting to the heathen courts.” 
Story v. Elliot (N. Y.) 8 Cow. 27, 28, 18 Am. 
Dec. 423. 


“Sunday” is not “dies juridicus,” and is 
not to be computed in determining the num- 
ber of days in which the business of the 
court has not been transacted. A judgment 
is not erroneous on the ground that three 
days had elapsed without the transaction of 
any business by the court, where one of those 
days is Sunday. Qualter v. State, 120 Ind. 
92, 94, 22 N. E. 100. 


As legal- holiday. 
See Holiday.“ 


As from midnight to midnight. 


At common law the natural and civil day 
consists of 24 hours, from midnight to mid- 
night, and the artificial or solar day extends 
from sunrise to sunset; and the Sabbath, or 
Lord's Duy, having its origin in the Chris- 
tian church, has sometimes been held to mean 
both at common law, and under the statutes 
of some of the states the artificiul or solar 
day extends from morning light to setting 
sun. In Hiller v. English (S. C.) 4 Strob. 486, 
the whole subject is examined at length and 
with much learning. In Connecticut the stat- 
ute naming the Lord’s Day only was held 
by a majority of the judges to refer to the 
artificial or solar day. Fox v. Abel, 2 Conn. 
541. But in New Hampshire a statute pro- 
bibiting work on the Lord's Day was held to 
extend from midnight on Saturday till mid- 
night on Sunday. Shaw v. Dodge, 5 N. H. 
462. In our statute there is no language of 
definition, but the simple word “Sunday.” 
Sunday is the name of the civil day, and it 
does not necessarily refer to the Christian 
festival, or Lord’s Day, and is a whole civil 
day, like the other six. State v. Green, 37 
Mo. 466, 470. 


“Sunday” embraces the twenty-four 
hours next ensuing the midnight of Saturday. 
There is no distinction between the Sab- 
batb and Sunday. The Sabbath is emphatic 
aily the day of rest, and the day of rest is 
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the Lord’s Day or Christian Sunday. Kilgour 
v. Miles, 6 Gill & J. 268, 274. 


“Sunday,” as used in the statutes, means 
from 12 o’clock on Saturday night until 12 
o’clock on Sunday night. The civil day of 
Sunday is dies non juridicus. State v. Green, 
37 Mo. 466, 470. 


“Sunday,” as used in a statute forbid- 
ding the sale of liquors on Sunday, bas ref- 
erence to the 24 hours of that day commen- 
cing and ending at widnight, and a sale of 
liquor at 15 minutes before one is no viola- 
tion of the Sunday law. Schwab v. Mayforth 
(N. Y.) 1 City Ct. R. 177, 179. 


The word “Sunday” conveys all the 
meaning that is conveyed by the phrase “the 
24 hours immediately following 12 o'clock 
Saturday night.” Hence, under a statute 
forbidding stores to be kept open or liquors 
to be sold during the 24 hours immediately 
following 12 o’clock Saturday night, it is 
sufficient to charge that the unlawful acts 
were committed on “Sunday.” State v. 
Heard, 31 South. 384, 107 La. 60. 


The court will take judicial notice that 
in the regular division of time Sunday em- 
braces all the 24 hours next ensuing the mid- 
night of Saturday. Philadelphia, W. & B. 
R. Co. v. Lehman, 56 Md. 209, 226, 40 Am. 
Rep. 415. 


Within the meaning of a statute for- 
bidding secular labor on Sunday, the word 
“Sunday” includes 24 hours, beginning and 
ending at midnight. Shaw v. Dodge, 5 N. H. 
462, 463. 


For the purposes of the chapter relating 
to the closing of saloons and business places 
on Sunday, the first day of the week, com- 
monly called “Sunday,” shall begin with 
midnight Saturday and terminate the fol- 
lowing midnight. Rev. St. Wyo. 1899, § 2642. 


As from midnight to sunset. 


“Sunday” is defined, in the statute pro- 
hibiting work on Sunday, as including the 
time between midnight preceding and sunset 
of the same day. Therefore a bond dated on 
Sunday is not necessarily illegal, as it may 
have been made after sunset. Nason v. Dins- 
more, 34 Me. 391, 392; Bryant v. Inhabit- 
ants of Biddeford, 39 Me. 193, 197. i 


As from sunrise to midnight. 


Sunday, for the purposes of an act re- 
lating to the observance of the Sabbath, is 
regarded as the time between sunrise and 
midnight of said day. Comp. Laws N. M. 
1897, § 1372. 


SUNDAY SCHOOL. 


A gift to a “Sunday school” is clearly 
charitable, within the meaning of a statute 
relating to charitable gifts, and it might 


SUNDRY 


be held such under either of the three pro- 
visions thereof, as being for the maintenance 
of the ministry of the gospel, or of a school 
of learning, or as a general public and char- 
itable use. That it is not {ncorporated or is 
a voluntary association is of no consequence. 
Conklin v. Davis, 28 Atl. 537, 540, 63 Conn. 
377, 


SUNDRY. 


“Divers and sundry” is a term used in 
indictments charging the larceny of varl- 
ous articles of one kind, for the purpose of de- 
scribing the property; and where the prop- 
erty stolen is so described, it is not necessa- 
ry to allege any specific number of the ar- 
ticles stolen. 
Mass. 449, 452, 


SUNK. 


If a vessel lies on the bottom in shallow 
water, but In such a condition that she can- 
not be floated by any of the means ordinarily 
possessed by the naval force, such vessel 
must be regarded as “sunk,” within the mean- 
ing of the statute granting a bounty for every 
vessel of the enemy “sunk or otherwise de- 
stroyed.” United States v. Dewey, 23 Sup. 
Ct. 415, 418, 188 U. S. 254, 47 L. Ed. 463, 


SUNK OR DESTROYED. 


The words “sunk or destroyed,” as used 
in the United States statute giving a bounty 
for each person on board the vessel of an 
enemy sunk or otherwise destroyed, are 
equivalent to “destroyed by sinking or oth- 
erwise.” United States v. Dewey, 23 Sup. 
Ct. 415, 417, 188 U. 8. 254, 47 L. Ed. 463. 


SUNSET. 


The term “sunset,” as used in the sched- 
ules of the Constitution requiring polls to be 
kept open on the day of the election in re- 
spect to the adoption or rejection of such 
Constitution until sunset, is not used in the 
precise mathematical sense, but rather in a 
more practical sense, requiring only a rea- 
sonable approximation to that time. People 
v. Town of Bishop, 111 III. 124, 135, 53 Am. 
Rep. 605. 


SUNSTROKE. 


“Sunstroke” is defined to be acute pros- 
tration from excessive heat, and the same 
effects may be produced by heat which is not 
of solar origin. Supreme Lodge, Order of 
Mutual Protection, v. Gelbke, 100 III. App. 
190, 196 (quoting Cent. Dict.). 


A man working in the heat, exposed to 
the rays of the sun, may be overcome by the 
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‘ 


heat to the point of exhaustion, so as to be 
prostrated with weakness, and even fall into 
insensibility and unconsciousness, without 
having a “sunstroke” in its technical sense. 
Knickerbocker Life Ins. Co. v. Trefz, 104 U. 
S. 197, 206, 26 L. Ed. 708. 


“Sunstroke,” or “heat prostration,” is a 
term applied to the effects on the central 
nervous system, and through it on other or- 
gans of the body, by exposure to the sun or to 
overheated air. Though most frequently ob- 
served in tropical regions, this disease also 
occurs in temperate climates during hot 
weather. In all its forms, ranging from heat 
syncope and bent apoplexy to ardent thermic 
fever, it is subjected to medical treatment as 
a disease, and cannot be termed an “acci- 


Commonwealth v. Butts, 124 ' dent,” though it may be an accident to a 


person who is exposed to it; for the con- 
ditions under which the human system may 
be affected by it certainly belong to natural 
causes, which may reasonably be anticipated, 
as they come not by chance. Dozier v. Fi- 
delity & Casualty Co. of New York (U. S.) 46 
Fed. 446, 447, 13 L. R. A. 114. 


SUPERANNUATED. 


St. 11 & 12 Vict. p. 14, § 2, provided for 
the collection of a fund to be called the “po- 
lice superannuation fund,” to be applied in 
the payment of a superannuation or retiring 
allowance to police constables. It provided 
that the police constables who served 15 
years might retire on a yearly “superannua- 
tion“ allowance of an amount equal to half 
his full pay, or, if he continued to serve, he 
might receive his full pay and also one-third 
of the allowance from the “superannuation 
fund.” Section 3 enacted that no constable 
should be entitled to be “superannuated”’ if 
under 50 years of age, unless reported unfit 
for service. Held, that the person was su- 
perannuated,” within the meaning of section 
3, whenever he received any superannuation 
allowance from the fund, and to be “super- 
annuated” did not mean “to retire on a pen- 
sion.” Hobson v. Mayor of Hull, 4 El. & Bl. 
986, 990. 


The phrase “superannuated preachers,” 
in a will wherein property was left for the 
support of superannuated preachers of a cer- 
tain church, meant such preachers as were 
impaired or disabled through old age. Hood 
v. Dorer. 107 Wis. 149, 154, 82 N. W. 546, 548 
(citing Cent. Dict.). 


SUPERCARGO. 


If a shipper consigns his goods to the 
muster for sale and return, the master, in 
proceeding to dispose of them, does not act 
under any authority derived from his ap- 
pointment as master, but in the character of 
“supercargo” or factor, and bis duties and 


SUPERFINE 


Habilities are as distinct as they would be 
if the trusts were confided to two different 
persons. In all that relates to the transpor- 
tation of the goods and navigation of the ship, 
he acts as master. All that he does in rela- 
tion to the disposition of the merchandise is 
referred to his character as factor. The 
Waldo (U. S.) 28 Fed. Cas. 1356, 1357. 


SUPERFINE. 


A contract for the sale and delivery of 
flour, in which it is warranted to be “su- 
perfine,” is a warranty of the article accord- 
ing to the standard of exportation, and that 
it shall be of due fineness and good and mer- 
chantable as superfine according to the stand- 
ard of inspection of flour required by Act 
April 15, 1835, relating to inspections of flour. 
Adams v. Rogers (Pa.) 9 Watts, 121, 122, 


SUPERINTEND. 


“Superintend” means to have or exercise 
the charge and oversight of; to oversee, with 
the power of direction; to take care of, with 
authority, as an officer superintends the 
building of a ship or the construction of a 
fort; to have charge and direction of, as of 
a school; direct the course and details of 
some work, as the construction of a building, 
or movement, as of an army; to regulate 
with authority; manage. Webst., Worcest., 
and Cent. Dicts.; Dantzler v. De Bardeleben 
Coal & Iron Co., 14 South. 10, 12, 101 Ala. 
800, 22 L. R. A. 361. 


Gen. St. c. 18, § 69. authorizing a party 
to “superintend the police” of the town, in- 
cludes an authority to exercise his powers as 
a police officer for the arrest of a person who 
had committed a misdemeanor within the 
town limits, although after the commission 
of the offense he left the town and was 
found and arrested elsewhere. Common- 
wealth v. Martin, 98 Mass. 4, 5. 


SUPERINTENDENCE. 


„Superintendence' means the act of su- 
perintending, care, and oversight, for the 
purpose of direction, and with authority to 
direct. Ure v. Ure, 56 N. E. 1087, 185 III. 216; 
Dantzler v. De Bardeleben Coal & Iron Co., 
14 South. 10, 12, 101 Ala. 309, 22 L. R. A. 361. 


The word “superintendence” seems prop- 
erly to imply the exercise of some authority 
or control over the person or thing subjected 
to oversight; hence, as used in Code Ala. 
1886, § 2950, subsec. 2, making employers 
liable to servants for injuries received 
through the negligence of a person having 
power and superintendence, the person for 
whose negligence an employer is liable must 
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otherwise himself have exercised. “Super- 
intendence,” as used in this statute has no 
application to a person whose sole duty is to 
be performed by personal acts of manual la- 
bor or in direct bringing to bear of the phys- 
ical energies to the end in view. While it 
may be that the superintendence contem- 

plated by the statute may be either over men 
or machinery, it nevertheless must be some 
superintendence, power of direction, superior 
care. and control with authority, as distin- 
guished from direct personal manipulation. 
Dantzler v. De Bardeleben Coal & Iron Co., 
14 South. 10, 12, 101 Ala. 309, 22 L. R. A. 361. 


A weaver who operates a loom is not a 
person “intrusted with and exercising super- 
intendence,” within St. 1887, c. 270, § 1, cl. 2, 
providing that an employer shall be liable for 
an employé’s injuries caused by the negli- 
gence of any person, in the service of the em- 
ployer, intrusted with and exercising super- 
intendence. Roseback v. tna Mills, 33 N. 
B. 577, 158 Mass. 379. 


The word “superintendence,” in a con- 
tract in which a contractor agreed to build a 
sewer under the immediate direction and su- 
perintendence of a commissioner of public 
works, related to the results, and not to the 
methods to be employed, and did not make 
the contractor a servant of the city, within 
the rule that one who, though he is to have 
a stipulated price for a thing, executes it 
under the direction and superintendence of 
the employer, is a servant. Foster v. City of 
Chicago, 64 N. E. 322, 323, 197 III. 264. 


In holding that, where a city has built a 
reasonable and comfortable jail and fur- 
nished to the officers in charge thereof the 
supplies required by law, it is not liable to a 
prisoner for neglect of the jailer or attend- 
ants to Keep fires or furnish him with neces- 
sary bed clothing, the Constitution requiring 
“that the structure and superintendence of 
city police prisons secure the health and com- 
fort of the prisoners,” the court said: “The 
word ‘superintendence’ menns oversight or 
inspection, and was intended, as used in the 
Constitution, to impose upon the governing 
officials of a municipal corporation the duty 
of exercising ordinary care in procuring ar- 
ticles essential for the health and comfort 
of the prisoners and of overlooking their sub- 
ordinates in immediate control of the pris- 
ons, so far, at least, as to replenish the sup- 
ply of necessary articles when notified that 
they are needed, and in employing such 
agents and appropriating such amounts of 
money as may be necessary to keep the pris- 
on in such condition as to secure the comfort 
and health of the inmates.” Moffit v. City of 
Asheville, 103 N. C. 237, 9 S. E. 695-698, 14 
Am. St. Rep. 795. 


„Superintendence in the placing in the 


be one to whom is delegated some of that position of cars,“ within the meaning of an 


authority or power of control which he would 
7 Wos. & P.—60 


allegation in a pleading that a yardmaster 


SUPERINTENDENT 


who negligently allowed cars to remain in 
dangerous proximity to a track was intrusted 
with superintendence in the placing in posi- 
tion of cars, necessarily implies that he was 
intrusted with the means and appliances used 
in placing the cars in the dangerous position. 
Kansas City, M. & B. R. Co. v. Burton, 12 
South. 88, 90, 97 Ala. 240. 


SUPERINTENDENT. 
See “Supt.” 


A “superintendent” is one who has the 
oversight and charge of something, with the 
power of direction. Sacalaris v. Eureka & P. 
R. Co., 1 Pac. 835, 836, 18 Nev. 155, 51 Am. 
Rep. 737; Railroad Co. v. Deford, 16 Pac. 
440, 441, 38 Kan. 259, 


The word “superintendent,” derived from 
the Latin “super’ and “intendere,” means to 
oversee. People v. Steele, 6 N. T. Leg. Obs. 
54, 59, 2 Barb. 397, 409. 


“Superintendent,” in its ordinary accep- 
tation, means one who superintends, a di- 
rector, or an overseer; and, in the absence of 
an undertaking defining, fixing, and enlarging 
his duties, they must be taken to be such, and 
such only, as the ordinary acceptation of the 
words would imply, and there is nothing in 
the word “superintendent,” in the common 
use of it, as applied to the superintendent in 
the management of the waterworks of a 
town, which implies that he shall be a col- 
lector of moneys, much less a financial agent 
for the settlement of accounts and the hand- 
ling of the revenues of such city in connec- 
tion with the waterworks. Town of Salem 
v. McClintock, 46 N. E. 39, 40, 16 Ind. App. 
656, 59 Am. St. Rep. 330. 


A workman who does the same work as 
others and receives the same pay is not a 
“superintendent,” though he acts as a fore 
man, within Laws 1887, c. 270, § 1, making a 
superintendent a vice principal. Adasken v. 
Gilbert, 43 N. E. 199, 200, 165 Mass. 443. 


The word “superintendent,” when used 
In speaking of the superintendent of a house, 
implies, ex vi termini, not merely momen- 
tary usurpation, but a regular and recognized 
authority. A person may have the control 
and management of a house, and thus be the 
superintendent, who is neither the owner, nor 
technically the tenant, nor even the occupant; 
and it is because the owner or tenant is not 
always the actual manager that the tenth sec- 
tion of the statute of 1833 against gambling 
enacts that, where any owner or tenant of a 
house, outhouse, or arbor shall permit any 
gaming, such owner, tenant, or other super- 
intendent shall forfeit, etc., is made to in- 
clude the additional words “or other superin- 
tendent.” Calvert v. Commonwealth, 44 Ky. 
(5 B. Mon.) 264, 265. 


In construing a statute providing that 
“every railroad corporation shall be liable 
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for damages sustained by any employé there- 
of without contributory negligence on his 
part, when such damage is caused by the 
negligence of any train dispatcher, telegraph 
operator, superintendent, yardmaster, con- 
ductor, or engineer, or of any other employé 
who has charge or control of any stationary 
signal, target polnt, block, or switch,” the 
court said: There were at the time of the 
enactment, and had been for a long period of 
years theretofore, and have been subse- 
quently, in railroad service everywhere in 
this country, as a matter of common knowl- 
edge, officers known as ‘superintendents,’ in 
the operating department of the road—gen- 
eral superintendents of the whole line, and 
superintendents of divisions. The general 
duties of such superintendents are intimately 
connected with the movement of trains and 
cars. Now, it must be presumed that the 
Legislature used the word as it was cor- 
monly used; that they had in mind the offi- 
cers of railroads to whom the term was gen- 
erally applied. The position of superin- 
tendent in the railway service is as definitely 
and well known as that of train dispatcher, 
telegraph operator, conductor, or engineer. 
It could not be sincerely claimed that the 
word ‘conductor’ can be applied to the fore- 
man of a section gang or of a bridge crew, 
because he merely conducts or manages the 
work, or that it can be applied to any other 
conductor than the one who manages the rail- 
road train; and yet the act does not say 
‘train conductor.’ It could not be sincerely 
claimed that the word ‘engineer’ can be ap- 
plied to the engineer who locates tracks and 
does engineering work of that kind, or who 
runs some little stationary pumping engine, 
or to any one of many other persons con- 
nected with railroad service that might prop- 
erly be called ‘engineers’; and yet the act 
does not say ‘locomotive engineer.’ And the 
same illustration might be given in respect to 
each of the persons specifically named in the 
act. It may thus be clearly seen that to ap- 
ply the word ‘superintendent’ to the mere 
foreman of a repair shop would be entirely 
inconsistent with the obvious purpose of the 
act.” Hartford v. Northern Pac. R. Co., 91 
Wis. 374. 64 N. W. 1033, 1034. 


The words “superintendent of repairs,” 
as used in Rev. St. (5th Ed.) § 135, giving the 
canal board power to have “so many superin- 
tendents of repairs and collectors of tolls on 
the canals as they may deem necessary,“ are 
merely descriptive of the officers and their 
business, and have no reference to their 
places of residence or the districts in which 
the business of their respective offices shall 
be conducted. They mean nothing more than 
superintendents of canal repairs. People v. 
Benton, 27 N. Y. 387. 


The term “superintendent,” as used in 
the act relating to mines and mining, means 
the person who shall have, on behalf of the 
operator, immediate supervision of one or 
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more mines. 
col. 3150, § 349. 


As agent or clerk. 
See “Agent”; “Clerk.” 


As employé, laborer, eto. 
See “Employé”; “Laborer”; “Operative.” 


As officer. 
See “Municipal Officer”; “Officer.” 
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2 P. & L. Dig. Laws Pa. 1894, man serving on the same locomotive, is a 


“superior,” within the meaning of Act April 
2, 1890, declaring that every employé having 
power to direct or control any other employé 
of a railroad company is not the fellow serv- 
ant, but the superior, of such other employé, 
etc. Cincinnati, H. & D. R. Co. v. Margrat, 
37 N. E. 11, 14, 51 Ohio St. 130. 


The word “superior,” when used as de- 
scriptive of the rights which an electric car 
has in a street, means no more than that the 
right which such a car has in a street is only 
that other travelers shall turn off from its 
track in reasonable time to allow it to pass, 


The phrase “superintending control,” as but the car itself must be so managed as not 
used in the Constitution, declaring that the: to do any unreasonable Injury to other trav- 
circuit courts shall exercise a superintending | elers, and must be stopped if it appears that 
control over the county courts and over jus- the other traveler is not turning out. Laufer 


tices of the peace, imports an authority on 


v. Bridgeport Traction Co., 37 Atl. 379, 382, 


the part of the circuit courts over tribunals , 68 Conn. 475, 37 L. R. A. 533. 


only, and has no reference whatever to par- 
ties litigant or to cases pending in or de- 
cided by such inferior courts. Levy v. Lych- 
inski, 8 Ark. (3 Eng.) 113. 


The “superintending control” given by 
the Constitution to the circuit courts over 
county courts and justices of the peace is of 
the same character, though not to the same 
extent, as that which has been exercised in 
England by the court of king’s bench over 
inferior tribunals for many centuries, and the 
terms “superintending control over the coun- 
ty courts,” etc., are used in the Constitution 
in their common-law sense, and it is proper 
to look to the common law for their meaning. 
The power thus conferred on the circuit 


courts over the inferior tribunals is not only 
a grant of original jurisdiction, but is also, 


supervisory in its character, and may be ex- 
ercised by process affecting cases and par- 
ties litigant, as well as the tribunals therm- 
selves. The power of superintending con- 
trol, designed to keep subordinate courts in 
due bounds, should rarely, if ever, be exerted 
otherwise than in harmony with ordinary 
appellate jurisdiction as regulated by law, 
and therefore, before final Judgment, nothing 
short of a clear defect of power in subordi- 
nate courts, or clear breach of duty and ir- 
reparable mischief by delay, should make a 
case for interposition; for otherwise the ex- 
traordinary powers of superintending control 
would conflict with and in effect supersede 
the ordinary appellate jurisdiction as regu- 
lated by law. Carnall v. Crawford County, 
11 Ark. (6 Eng.) 604, affirmed in Ex parte 
Marr, 12 Ark. (7 Eng.) 84. 


SUPERIOR. 


Worcester defines the term “superior” as 
meaning higher in dignity, quality, or excel- 
lence. Gilman v. Jones, 5 South. 785, 790, 87 
Ala. 691, 4 L. R. A. 113. 


An engineer in charge of a locomotive, 
who has authority to direct or control a fire- 


SUPERIOR COURT. 


To constitute a superior court” as to 
any class of actions, its jurisdiction of such 
actions must be unconditional, so that the 
only thing essential to enable the court to 


take cognizance of them is the acquisition of 


jurisdiction of the parties. Simmons v. De 
Bare, 17 N. T. Sup. Ct. (4 Bosw.) 547, 553. 


At common law “superior courts” were 
courts of general jurisdiction, and the term 
was used to distinguish them from “inferior 
courts,” or courts of limited jurisdiction. 
The latter courts derived all their powers 
from the statutes constituting them, and 
differed from those of the former as nothing 
was intended to be without the jurisdiction 
of a superior court, whether of appellate or 
original jurisdiction, except what appeared 
to be so; and every presumption consistent 
with the record was indulged in favor of the 
regularity and validity of their judgments. 
The distinction “followed from the character 
of the jurisdiction the courts exercised, and 
not from the subjection of the court to the 
appellate power of another tribunal. In this 
last sense, all courts of original jurisdiction 
are inferior to a court exercising over them 
appellate power.” Ex parte Rountree, 51 
Ala. 42, 44. 


“Superior court,” within the provision of 
Const. art. 5, § 1, providing for a superior 
court, means that there shall be one, and only 
one, tribunal by that name; but it was not 
a violation of such provision for the Legisla- 
ture to authorize sessions of this court in 
each county at stated times in each year. 
Smith v. Hall, 42 Atl 86, 87, 71 Conn. 427. 


“Superior courts,” as used in St. 12 & 13 
Vict. e. 109, § 39, providing that in every 
action, suit, or proceeding now pending, or 
that at any time hereafter shall be com- 
menced or pending, in the said court of chan- 
cery on the common-law side thereof, it shall 
be lawful for the superior courts of common 


SUPERIOR COURT 


law and the judges thereof, respectively, and 
they are hereby respectively required to 
bear and determine such matters, means the 
three superior courts of the queen’s bench, 
common pleas, and exchequer. Garrard v. 
Tuck, 8 C. B. 231, 2u8. 


In all cases where the words “superior 
court” are used they shall be taken and con- 
strued to mean and intend Supreme Court. 
Comp. Laws N. M. 1897, § 3803. 


In those enactments which confer juris- 
dietion or power, or impose duties, when the 
words “superior court,” or “court,” in refer- 
ence to a superior court, are used, they mean 
the clerk of the superior court, unless other- 
wise specially stated, or unless reference is 
made to a regular term of the court, in 
which cases the judge of the court alone is 
meant. Clark’s Code N. C. 1900, § 132. 


SUPERIOR FELLOW SERVANT. 


A “superior fellow servant” is one higher 
in authority than another, and one whose 
commands and directions his inferiors are in 
duty. bound to respect, although engaged at 
the same manual work. Illinois Cent. R. Co. 
v. Coleman (Ky.) 59 S. W. 13, 14, 


SUPERIOR FORCE. 


A proceeding of a commanding general 
of the United States in putting a bank in 
liquidation, notwithstanding the protest of 
the bank officers, and transmitting the bank’s 
effects to commissioners appointed by him, 
who sold the choses in action held by the 
bank as collateral security at the time of the 
transfer for less than their face value, consti- 
tutes “superior force,” which no prudent ad- 
ministrator of the affairs of a corporation 
could resist, so that the bank was neither 
responsible for such proceedings nor for a 
loss occasioned thereby. McLemore v. Louis- 
iana State Bank, 91 U. S. 27, 29, 23 L. Ed. 
196. 


SUPERIOR LIEN. 


“Superior,” as used in a contract making 
a certain sum payable “whenever it is finally 
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decided in the suit or otherwise that said 
bonds are superior liens to the other bonds” 
of the railroad and immigration company, 
means prior. Gilman v. Jones, 5 South. 785, 
790, 87 Ala. 691, 4 L. R. A. 113. 


SUPERIOR SERVANT RULE. 


In some jurisdictions a tendency has 
been manifested to hold a master liable to 
a servant who sustains personal injuries 
through the negligence of a general super 
intendent or department manager, or a serv- 
ant of any grade superior to that of the serv 
ant injured, and this, irrespective of the 
character of the work in the performance of 
which the negligence occurs. The rule that 
admits of such liability is commonly called 
a “superior servant rule.” It has for its 
foundation the notion that the superior serv- 
ant embodies the authority of the common 
master, so as to impose a liability on the lat- 
ter for his defaults. This rule has been dis- 
tinctly repudiated in this state, and it may 
be added that it is now rejected almost uni- 
versally ju other jurisdictions. Knutter v. 
New York & N. J. Telephone Co., 52 Atl. 565, 
567, 67 N. J. Law, 646, 58 L. R. A. 808. 


SUPERNUMERARY. 


‘“Supernumeraries” was the term used 
In Revolutionary times to designate officers 
of a reduced regiment who were thrown out 
and became detached by its being broken 
up and consoliduted. Williams v. United 
States, 11 Sup. Ct. 43, 48, 137 U. S. 113, 34 
L. Ed. 590. 


‘“Supernumerary,” as used in Acts May, 
1779, c. 6, providing that all such officers 
who shall become supernumerary shall be 
entitled to half pay during life, etc., is just 
as much an officer as any other, but his 
battalion or corps has been reposed or dis- 
banded, or so arranged in some way as to 
leave him for the present no command; and 
the state, to save expense of full pay and 
subsistence, discharges him from actual serv- 
ice. Commonwealth v. Lilly’s Adm'r (Va.) 
1 Leigh, 525, 529. 
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